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INTRODUCTION  TO  VOLUME  II 

(The  Use  of  Force,  Human  Rights  and 
General  International  Legal  Issues) 

by 

Richard  B.  Lillich* 

As  my  Brother  Moore  rightly  suggests  in  his  Introduction  to  Volume 
I,  "some  of  the  best  writing  on  international  law  has  appeared  in  the 
Naval  War  College  Review."  I  need  add  only  that  "some  of  the  best"  of 
this  "best  writing"  has  been  on  the  not  unrelated  subjects  of  the  use  of 
force  and  international  human  rights,  the  two  areas  upon  which  most  of 
the  contributions  to  this  volume  focus.  Writing  an  Introduction  to  such 
a  remarkable  collection  of  articles  presents  an  editor  with  two  principal 
alternatives.  Either  he  surveys  the  various  contributions  in  "once-over- 
lightly"  fashion -stressing  their  originality,  taking  issue  with  an  occa- 
sional fine  point,  and  attempting  throughout  to  whet  the  reader's 
appetite  for  the  intellectual  fare  to  follow-or  he  ignores  them  entirely 
and  produces  an  independent  piece  of  scholarship  on  some  topic 
supposedly  of  compelling  interest.  Actually,  I  intend  to  borrow  a  bit 
from  both  approaches,  taking  the  views  of  the  various  contributors  on 
two  specific  points -forcible  self-help  to  protect  nationals  abroad  and 
the  impact  of  international  human  rights  norms  upon  the  U.S.  foreign 
policy  process -and  weaving  them  with  some  of  my  own  views  into 
what  hopefully  will  be  an  interesting,  if  not  necessarily  an  avant  garde, 
pattern. 

Forcible  Self-Help  to  Protect  Nationals  Abroad 

Under  the  UN  Charter,  as  Admiral  Miller  points  out,  member  states 
foreswore  the  unilateral  use  of  force  in  international  relations  save  in 


*Howard  W.  Smith  Professor  of  Law,  University  of  Virginia,  and  President, 
Procedural  Aspects  of  International  Law  Institute.  Sometime  Charles  H.  Stockton 
Chair  of  International  Law,  United  States  Naval  War  College. 


the  case  of  self-defense.  "There  should  be  little  doubt,"  he  concludes 
from  his  examination  of  the  relevant  Charter  provisions,  "that 
unilateral,  forcible  self-help  as  an  acceptable  sanction  in  international 
law  has  been  prohibited."1  While  it  seems  clear  that  it  was  the  intention 
of  the  framers  to  achieve  just  this  result,  they  also  intended,  as  a  quid 
pro  quo  to  states  for  this  surrender  of  a  portion  of  their  sovereignty, 
that  the  UN  would  take  collective  measures  in  the  future  to  enforce 
compliance  with  the  Charter's  obligations.  Such  measures,  as  everyone 
knows,  rarely  have  been  taken.  Indeed,  it  can  be  said  without  much 
overstatement  that  the  Charter  provisions  in  this  regard  have  atrophied. 
Ambassador  Rosenne,  in  a  generally  pessimistic  assessment  of  the 
present  state  of  the  collective  security  concept,  goes  so  far  as  to 
conclude  that  "the  original  scheme  has  failed,  and  its  replacement  has 
not  yet  begun  to  take  clear  shape."2  The  latter  half  of  this  compound 
sentence  offers  little  comfort  or  guidance  to  the  government  planner, 
much  less  to  the  naval  officer  faced  with  an  on-the-spot  decision. 

To  take  as  an  example  a  situation  which  has  occurred  time  and  again 
in  the  past  and  undoubtedly  will  occur  with  some  frequency  in  the 
future,  what  action  can  a  state  take  to  protect  its  nationals  living  in  a 
foreign  state  when  their  lives  are  endangered  by  a  complete  breakdown 
of  law  and  order  in  that  state?  Under  customary  international  law,  it 
was  blackletter  law  that  a  state,  invoking  its  right  of  forcible  self-help, 
could  send  its  navy  and  land  its  marines  to  protect  the  lives  of  its 
citizens  in  such  a  situation.  Indeed,  as  Commander  Woods  points  out  in 
his  scholarly  article  on  the  U.S.  Navy  Regulations  covering  this  issue, 
from  1893  onward  they  specifically  "tasked  naval  officers  with  the 
responsibility  of  exercising  their  independent  judgment  in  the  applica- 
tion of  force  to  protect  the  lives  and  property  of  U.S.  citizens  on 
foreign  soil  against  actual  or  impending  arbitrary  violence."3  While  the 
specific  provisions  discussed  by  Woods  have  been  deleted  from  the 
1973  edition  of  the  regulations -to  be  replaced  by  a  somewhat  opaque 
admonition  that  "[t]he  use  of  force  in  time  of  peace  ...  is  illegal 
except  as  an  act  of  self-defense"4 -his  and  several  other  articles 
contained  in  this  volume  contain  useful  analyses  and  helpful  guidelines 
for  decisionmakers  in  this  area. 

If  recent  history  is  any  guide,  the  problem  of  protecting  nationals 
abroad  will  be  one  of  particular  concern  to  the  U.S.  for  some  time.  The 
articles  in  this  volume  focus  upon  the  three  "classic"  cases  where  the 
U.S.  has  used  forcible  self-help  and  defended  the  legality  of  its  actions 
under  international  law  in  general  and  the  UN  Charter  in  specific -the 


1  Miller,  "Collective  Intervention  and  the  Law  of  the  Charter,"  page  77  of  this 
volume  at  page  81. 

Rosenne,  "International  Law  and  the  Use  of  Force,"  page  1  of  this  volume  at 
page  7. 

Woods,  "U.S.  Navy  Regulations,  International  Law,  and  the  Organization  of 
American  States,"  at  page  16  of  this  volume. 

For  the  full  text  of  the  applicable  articles,  see  page  xiv  infra. 


XI 


landing  in  Lebanon  in  1958,  the  Congo  rescue  operation  in  1964,  and 
the  Dominican  Republic  action  in  1965.  Since  their  original  publica- 
tion, moreover,  other  situations  have  arisen  where  forcible  self-help 
either  was  used  or  contemplated -the  Mayaguez  incident  and  the 
evacuation  of  U.S.  nationals  from  Iran  being  the  most  prominent 
examples.  Varying  the  fact  pattern  somewhat,  the  rash  of  aerial 
hijackings -in  which  passengers  are  held  hostage  to  the  achievement  of 
political,  pecuniary  or  personal  goals -has  raised  the  same  legal  issues  in 
a  new  and  different  context.  Indeed,  an  examination  of  the  Israeli  raid 
on  Entebbe  in  1976  shows  how  the  norms  discussed  in  several  articles 
in  this  volume  have  been  used  by  the  international  legal  community  in 
appraising  this  use  of  forcible  self-help. 

This  Introduction  is  not  the  place  to  discuss  the  Entebbe  raid  in 
detail.  Interested  readers  will  find  it  considered  at  some  length  in  my 
forthcoming  monograph  in  the  "Blue  Book"  Series-Forcible  Self-Help 
to  Protect  Nationals  Abroad.  Suffice  it  to  say  that,  given  the 
well-known  facts  of  Entebbe  situation,  nearly  all  commentators  have 
approved  the  Israeli  rescue  operation  and  considered  it  a  valid  exercise 
of  the  right  of  forcible  self-help  which  they  consider  still  exists  under 
contemporary  international  law.5  In  the  Security  Council  debate  that 
followed  Entebbe,  the  U.S.  once  again  reaffirmed  its  recognition  of  a 
state's  right  to  take  forcible  steps  to  protect  its  nationals  abroad. 

Israel's  action  in  rescuing  the  hostages  necessarily  involved  a 
temporary  breach  of  the  territorial  integrity  of  Uganda.  Nor- 
mally, such  a  breach  would  be  impermissible  under  the  Charter  of 
the  United  Nations.  However,  there  is  a  well  established  right  to 
use  limited  force  for  the  protection  of  one's  own  nationals  from 
the  imminent  threat  of  injury  or  death  in  a  situation  where  the 
state  in  whose  territory  they  are  located  is  either  unwilling  or 
unable  to  protect  them.  The  right,  flowing  from  the  right  of 
self-defense,  is  limited  to  such  use  of  force  as  is  necessary  and 
appropriate  to  protect  threatened  nationals  from  injury.6 


5 Green,  "Rescue  at  Entebbe-Legal  Aspects,"  6  ISRAEL  Y.B.  HUMAN 
RIGHTS  312  (1976);  Knisbacher,  "The  Entebbe  Operation:  A  Legal  Analysis  of 
Israel's  Rescue  Action,"  12  J.  INT'L  L.  &  EC.  57  (1977);  Krift,  "Self-Defense  and 
Self-Help:  The  Israeli  Raid  on  Entebbe,"  4  BROOKLYN  J.  INT'L.  L.  43  (1977); 
Salter,  "Commando  Coup  at  Entebbe:  Humanitarian  Intervention  or  Barbaric 
Aggression?"  11  INT'L  LAW.  331  (1977);  and  Note,  "Use  of  Force  for  the 
Protection  of  Nationals  Abroad:  The  Entebbe  Incident,"  9  CASE  W.  RES.  J. 
INT'L.  117  (1977).  Compare  Sheehan,  "The  Entebbe  Raid:  The  Principle  of 
Self-Help  in  International  Law  As  Justification  for  State  Use  of  Armed  Force,"  1 
FLETCHER  FORUM  135  (1977)  (recommends  new  concept  of  "rectification"), 
with  Paust,  "Entebbe  and  Self-Help:  The  Israeli  Response  to  Terrorism,"  2 
FLETCHER  FORUM  86  (1978)  (urges  retention  of  traditional  concept  of 
self-help. 


631  U.N.  SCOR  (1941st  mtg.)  31,  U.N.  Doc.  S/p.v.  1941  (1976). 
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Note  that  this  right,  while  stoutly  defended,  is  described  only  as  one 
"flowing  from  the  right  of  self-defense.  ..."  Can  and  should  it  not  be 
defined  with  more  precision? 

The  answer  obviously  is  in  the  affirmative.  A  quick  glance  at  several 
of  the  articles  in  this  volume  provides  some  definitional  help,  more,  it 
must  be  added,  than  most  of  the  legal  literature  on  Entebbe.7 
Parenthetically,  it  is  worth  noting  that  this  literature  nowhere  cites  or 
otherwise  makes  use  of  these  articles  which  had  appeared  some  years 
before  in  the  Naval  War  College  Review.  Such  research  oversights, 
understandable  in  view  of  the  fact  that  not  all  nonmilitary  authors  have 
ready  access  to  the  Review,  hopefully  will  occur  with  diminishing 
frequency  now  that  the  present  two  volumes  are  in  print.  Thus  the 
articles  discussed  immediately  below  should  have  considerable  impact 
upon  the  protection  of  nationals  debates  in  coming  years. 

Take,  for  instance,  the  previously-mentioned  article  by  Admiral 
Miller.  As  we  have  seen,  contrary  to  the  stereotype  of  military  lawyers 
held  by  many  civilians,  Miller  ends  his  textual  analysis  of  the  impact  of 
the  UN  Charter  upon  the  customary  norms  governing  the  protection  of 
nationals  abroad  with  a  conclusion  which  not  all  government  decision- 
makers, military  or  otherwise,  will  welcome:  namely,  that  the  Charter 
prohibits  forcible  self-help.8  The  counterweight  to  this  prohibition,  he 
proceeds  to  relate,  is  the  substitute  of  collective  action  by  the  UN.  Yet 
Miller,  unlike  some  international  lawyers  who  focus  their  eyes  on  the 
text  of  the  Charter  almost  exclusively,9  is  not  unaware  of  the  principle 
that  the  subsequent  conduct  of  parties  to  a  treaty  is  relevant  to  its 
interpretation.  "Whether  or  not  the  charter  has  constructed  collective 
machinery  adequate  to  [its]  purpose,"  he  rightly  observes, 

is  quite  another  question  and,  it  would  seem,  a  most  crucial  one. 

For   if  the   promised   substitute   for   unilateral   action  is  not 

forthcoming,  states  could  hardly  be  expected  to  refrain  from 

developing  other  procedures  and  perhaps  from  even  falling  back 

to  their  prior  practice  of  unilateral  forcible  self-help. ...  It  is 

abundantly  clear  from  current  international  practice  that  this 

process  has  long  since  begun.1  ° 

One  example  he  cites  is  the  Dominican  Republic.  While  not  taking  a 

position  himself  on  whether  the  U.S.'s  actions  were  legal  or  not-once 

again  demonstrating  his  independence  from  the  official  line  taken  by 

the  U.S.   Government  at  the  time-he  does  note  that   many  com- 


«7 

See  note  5  supra.  An  exception  is  Paust's  short  comment. 

See  text  at  note  1  supra. 

9  See,  e.g.,  Brownlie,  "Thoughts  on  Kind-Hearted  Gunmen,"  in 
HUMANITARIAN  INTERVENTION  AND  THE  UNITED  NATIONS  139  (R. 
Lillich  ed.  1973).  Compare  Brownlie,  "Humanitarian  Intervention,"  in  LAW  AND 
CIVIL  WAR  IN  THE  MODERN  WORLD  217  (J.N.  Moore  ed.  1974),  with  Lillich, 
"Humanitarian  Intervention:  A  Reply  to  Dr.  Brownlie  and  a  Plea  for  Constructive 
Alternatives,"  in  LAW  AND  CIVIL  WAR  IN  THE  MODERN  WORLD  229  (J.N. 
Moore  ed.  1974). 

10Miller,  supra  note  1,  at  80. 
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mentators  have  called  the  initial  landing  of  marines  to  protect  and 
evacuate  U.S.  nationals  "a  legitimate  exercise  of  unilateral  self-defense 
or  unilateral  forcible  self-help  for  humanitarian  purposes."1 1  Since  his 
article  concerns  the  legitimacy  of  collective  action  by  regional 
organizations,  he  does  not  venture  to  define  these  two  concepts  or 
clarify  the  criteria  for  their  invocation. 

This  task  is  attempted  with  some  success  by  Commander  Woods. 
While  never  explicitly  distinguishing  between  the  two  concepts,  he 
repeatedly  makes  clear  his  belief  that  unilateral  forceful  action  to 
protect  nationals  abroad  can  be  justified  under  contemporary  interna- 
tional law  only  if  such  action  is  deemed  "to  be  encompassed  within  the 
concept  of  self-defense."1 2  Using  these  criteria  formulated  by  Judge 
Waldock-"(l)  an  imminent  threat  of  injury  to  nationals,  (2)  a  failure 
or  inability  on  the  part  of  the  territorial  sovereignty  to  protect  them 
and  (3)  measures  of  protection  strictly  confined  to  the  object  of 
protecting  them  against  injury"13 -he  concludes  that  "the  original 
limited  intervention  in  the  disorders  of  the  Dominican  Republic  on  28 
April  1965  to  protect  U.S.  citizens  from  imminent  danger  in  a  situation 
of  anarchy  did  not  violate  standards  of  customary  international  law."1 4 
Woods  claims  support  for  this  conclusion  from  Article  0614  of  the  U.S. 
Navy  Regulations  of  1 948,  then  in  force,  which  under  the  rubric  of  the 
"right  of  self-preservation"  specifically  authorized  (and,  indeed,  man- 
dated) the  use  of  force  to  protect  "the  lives  and  property  of  [U.S.] 
citizens  against  arbitrary  violence,  actual  or  impending. ..." 

In  the  best  tradition  of  the  Navy  JAG,  however,  Commander  Woods 
does  not  accept  the  authoritativeness  of  the  above  article  unquestion- 
ably, always  a  prudent  approach  and  an  especially  wise  one  in  this  case 
in  view  of  the  fact  that  the  article  had  remained  unchanged  since  the 
late  Nineteenth  Century. J  5  Reviewing  it  against  contemporary  interna- 
tional law,  he  finds  it  no  longer  completely  compatible  and  hence  urges 
the  Navy 

to  update  article  0614  to  conform  to  modern  standards  of 
customary  international  law.  It  is  suggested  that  this  can  be 
accomplished  by  the  simple  expediency  of  deleting  any  reference 


11  Id.  at  96. 

1  2 

Woods,  supra  note  3,  at  30. 

1 3 

Waldock,   "The   Regulation  of  the  Use  of  Force  by  Individual  States  in 

International  Law,"  81  RECUEIL  DES  COURS  (Hague  Academy  of  International 

Law)  455,  467  (1952-11). 

Woods,  supra  note  3,  at  26. 

See  text  at  note  3  supra.  "Your  present  [pre-1973]  Navy  Regulations  I  was 
able  to  trace  .  .  .  back  to  1893.  They  are  almost  in  haec  verba  now  with  what  they 
were  in  1893.  Since  then  we  have  had  the  Hague  Convention,  the  League  of 
Nations,  the  Kellog-Briand  Pact,  and  the  United  Nations  Charter.  I  gently 
[suggest]  that  it  might  be  a  good  idea  to  reassess  these  sections  of  the  Navy 
Regulations  to  see  whether  they  [are]  in  conformity  with  international  law  .  .  .  ." 
Lillich,  "Forcible  Self -Help  Under  International  Law,"  page  129  of  this  volume 
at  page  1 33. 
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to  "property"  and  substituting  the  words  "self-defense"  for  the 

outmoded    language    "self-preservation"    wherever    the    latter 

appears.  Additionally,  bearing  in  mind  the  serious  international 

consequences   that  an  application  of  force  could  entail,  it  is 

suggested  that  specific  operation  orders  be  written  with  a  view 

toward  giving  commanding  officers  definitive  guidance  in  the 

enforcement  of  this  right,  emphasizing  the  concept  of  evacuation 

over  all  other  means  of  protection.1  6 

His  call  here  fell  on  receptive  ears,   for  the   1973  edition  of  the 

regulations  not  only  shifts  the  juridical  rationale  for  the  use  of  force 

from  self-preservation  to  self-defense,  but  also  eliminates  any  reference 

to  protecting  the  "property"  of  U.S.  nationals.  The  new  regulations 

provide  as  follows: 

0914.  Violations  of  International  Law  and  Treaties. 

On  occasions  when  injury  to  the  United  States  or  to  citizens 
thereof  is  committed  or  threatened  in  violation  of  the  principles 
of  international  law  or  in  violation  of  rights  existing  under  a 
treaty  or  other  international  agreement,  the  senior  officer  present 
shall  consult  with  the  diplomatic  or  consular  representatives  of 
the  United  States,  if  possible,  and  he  shall  take  such  action  as  is 
demanded  by  the  gravity  of  the  situation.  In  time  of  peace,  action 
involving  the  use  of  force  may  be  taken  only  in  consonance  with 
the  provisions  of  the  succeeding  article  of  these  regulations.  The 
responsibility  for  any  application  of  force  rests  wholly  upon  the 
senior  officer  present.  He  shall  report  immediately  all  the  facts  to 
the  Secretary  of  the  Navy. 

0915.  Use  of  Force  Against  Another  State. 

1.  The  use  of  force  in  time  of  peace  by  United  States  naval 
personnel  against  another  nation  or  against  anyone  within  the 
territories  thereof  is  illegal  except  as  an  act  of  self-defense.  The 
right  of  self-defense  may  arise  in  order  to  counter  either  the  use 
of  force  or  an  immediate  threat  of  the  use  of  force. 

2.  The  conditions  calling  for  the  application  of  the  right  of 
self-defense  cannot  be  precisely  defined  beforehand,  but  must  be 
left  to  the  sound  judgment  of  responsible  naval  personnel  who  are 
to  perform  their  duties  in  this  respect  with  all  possible  care  and 
forebearance.  The  right  of  self-defense  must  be  exercised  only  as 
a  last  resort,  and  then  only  to  the  extent  which  is  absolutely 
necessary  to  accomplish  the  end  required. 

3.  Force  must  never  be  used  with  a  view  to  inflicting 
punishment  for  acts  already  committed. 

Like  its  predecessor,  however,  Article  0915(2)  does  not  spell  out 
satisfactorily  the  criteria  to  be  used  in  determining  when  force  may  be 
used  to  protect  U.S.  nationals.  Instead,  on  the  ground  that  "[t]he 
conditions  calling  for  the  application  of  the  right  of  self-defense  cannot 
be  precisely  defined  beforehand,"  it  leaves  the  decision  "to  the  sound 
judgment  of  responsible  naval  personnel  who  are  to  perform  their 


Woods,  supra  note  3,  at  30. 
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duties  in  this  respect  with  all  possible  care  and  forebearance. "  From 
whence,  then,  is  the  naval  commander  (or  operations  order  writer  or 
other  decisionmaker)  to  get  the  "definitive  guidance"  Woods  states- 
and  everyone  must  agree -he  needs? 

Considerable  help  is  provided  by  Captain  McHugh  in  his  article 
"Forcible  Self-Help  in  International  Law."17  As  his  title  indicates, 
unlike  Miller,  who  straddles  the  question,  and  Woods,  who  opts  for  the 
self-defense  theory,  McHugh  adopts  the  forcible  self-help  rationale  to 
justify  the  protection  of  U.S.  nationals  abroad.  In  this  respect  he  joins 
company  not  only  with  me, *  8  but  with  Professor  Myres  S.  McDougal, 
one  of  the  leading  U.S.  international  lawyers  of  this  century  and  the 
distinguished  co-author  of  the  leading  treatise  on  the  use  of  force  in 
international  law.19  In  an  article  in  the  Naval  War  College  Review, 
reprinted  in  Volume  I,  McDougal  graphically  demonstrates  how  his  own 
thinking  on  forcible  self-help  has  shifted  in  light  of  post- Charter  state 
practice.  The  importance  of  his  views  warrants  the  following  quotation 
of  unaccustomed  length: 

It  has  been  argued . . .  that  only  two  kinds  of  uses  of  force, 
transnational  force,  are  now  authorized.  One  is  the  self-defense 
that  is  authorized  under  article  51,  the  other  is  the  collective 
police  action  of  the  organization  which  is  authorized  in  chapter 
VII  of  the  Charter.  I'm  ashamed  to  confess  that  at  one  time  I  lent 
my  support  to  the  suggestion  that  article  2(4)  and  the  related 
articles  did  preclude  the  use  of  self-help  less  than  self-defense.  On 
reflection,  I  think  that  this  was  a  very  grave  mistake,  that  article 
2(4)  and  article  51  must  be  interpreted  differently. .  .  . 

[T]he  first  important  fact  is  that  the  machinery  for  collective 
police  action  projected  by  the  Charter  has  never  been  imple- 
mented. We  don't  have  the  police  forces  for  the  United  Nations, 
the  collective  machinery  that  was  expected  to  replace  self-help.  In 
other  words,  there  has  been  a  failure  in  certain  of  the  major 
provisions  for  implementing  the  Charter. 

If,  in  the  light  of  this  failure,  we  consider  how  we  can 
implement  the  principal  purposes  of  minimizing  coercion,  of 
insuring  that  states  do  not  profit  by  coercion  and  violence,  I 
submit  to  you  that  it  is  simply  to  honor  lawlessness  to  hold  that 
the  members  of  one  state  can,  with  impunity,  attack  the 
nationals -individuals,  ships,  aircraft  or  other  assets— of  other 
states  without  any  fear  of  response.  In  the  absence  of  collective 
machinery  to  protect  against  attack  and  deprivation,  I  would 
suggest  that  the  principle  of  major  purpose  requires  an  interpreta- 
tion which  would  honor  self-help  against  prior  unlawfulness.  The 
principle  of  subsequent  conduct  certainly  confirms  this. .  .  . 


17McHugh,   "Forcible   Self-Help  in  International  Law,"  at  page  139  of  this 


volume 
18 


See  note  1 5  supra 

McDougal  &  Feli 
THE  LEGAL  REGULATION  OF  INTERNATIONAL  COERCION  (1961) 


19McDougal  &  Feliciano,  LAW  AND  MINIMUM  WORLD  PUBLIC  ORDER: 
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Hence,  if  I  had  the  opportunity  to  rewrite  the  book  with  Mr. 
Feliciano   in    which    we   mildly    questioned  the  lawfulness   of 
self-help  less  than  self-defense,  I  think  I  would  come  out  with  a 
different  conclusion,  as  many  people  have.20 
While  McHugh  does  not  cite  this  extract  in  his  own  article,  his  analysis 
obviously  was  influenced  by  McDougal,  whose  treatise  he  relies  upon 
heavily. 

McHugh 's  primary  contribution,  however,  is  his  refinement  of 
various  criteria,  which  Professor  Richard  A.  Falk  first  advanced  10 
years  ago,  by  which  the  legality  of  a  state's  claim  of  forcible  self-help 
may  be  judged.  Under  these  criteria,  the  use  of  force  by  states  may 
be  acceptable  provided: 

-That  acts  of  provocation  by  the  target  state  have  raised  an 
imminent  and  significant  threat  to  the  continued  existence  of  a 
nation's  political  independence  and/or  territorial  integrity. 
-That,  if  possible,  a  diligent  effort  has  been  made  to  obtain 
satisfaction  by  pacific  means. 

-That  recourse  to  international  organizations  is  had  as  prac- 
ticable. 

-That  a  state  accepts  the  burden  of  persuasion  and  makes  a 
prompt  explanation  of  its  conduct  before  the  relevant  organ  of 
community  review,  showing  a  disposition  to  accord  respect  to  its 
will. 

-That  the  acting  state's  purpose  cannot  be  achieved  by  acting 
within  its  own  territory. 

-That  the  use  of  force  is  proportional  to  the  provocation  and 
directed  against  military  and  paramilitary  targets  and  clearly 
indicates  the  contours  of  the  unacceptable  provocation. 
-That  the  user  of  force  continues  to  seek  a  pacific  settlement  of 
the  underlying  dispute  on  reasonable  terms.22 
Applying  these  criteria  to  the  Dominican  Republic  action,  McHugh 
thinks  the  initial  landings  to  protect  and  evacuate  U.S.  nationals  pass 
international  muster.  "It  is  submitted,"  he  suggests,  "that  intervention 
for   this   purpose   in   the   future   would  be  hard  to  fault."2      The 
conclusions  reached  by  the  commentators  on  Entebbe  bear  him  out. 


20McDougal,  "Authority  to  Use  Force  on  the  High  Seas,"  20  NAVAL  WAR 
COLLEGE  REV.  19,  28-29  (Dec.  1967),  at  page  551  of  Volume  I  of  these 
reprints. 

21  Falk,  "The  Beirut  Raid  and  the  International  Law  of  Retaliation,"  63  AM. 
J.  INT'L  L.  415,  441-42  (1969).  Other  criteria,  specifically  formulated  for  the 
protection  of  nationals  context,  may  be  found  in  Nanda,  "The  United  States' 
Action  in  the  1965  Dominican  Crisis:  Impact  on  World  Order— Part  I,"  43 
DENVER  L.J.  439,  475  (1966);  Lillich,  "Forcible  Self-Help  to  Protect  Human 
Rights,"  53  IOWA  L.  REV.  325,  347-51  (1967);  and  Moore,  "The  Control  of 
Foreign  Intervention  in  Internal  Conflict,"  9  VA.  J.  INT'L  L.  205,  264  (1969). 

22 McHugh,  supra  note  17,  at  154. 

23 Id.  at  152. 

24 

See  note  5  supra. 
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The  several  articles  discussed  above  constitute,  in  my  opinion,  a 
most  valuable  contribution  to  a  topic  of  great  complexity  and 
continuing  importance.  They  have  been  instrumental,  as  has  been  seen, 
in  bringing  the  Navy  Regulations  into  line  with  contemporary  interna- 
tional law.  Moreover,  they  raise  issues  of  policy  and  suggest  criteria  for 
decision  that  will  prove  highly  useful  in  coming  years  to  policy  planners 
and  naval  officers  alike.  Their  republication  herein  will  assure  them  of 
the  wide  audience  they  deserve. 

International  Human  Rights  Norms 
and  the  U.S.  Foreign  Policy  Process 

Turning  to  the  articles  in  this  volume  which  touch  upon  interna- 
tional human  rights,  one  is  struck  both  by  their  number  and  the  wide 
range  of  issues  they  cover.  Perhaps  that  is  because  under  the  Carter 
Administration  our  consciences  have  been  raised  about  the  issue  of 
human  rights,  not  only  at  home  but  also  abroad.  Yet  the  concern  for 
human  rights,  somewhat  paradoxically  in  the  view  of  some  civilians, 
always  has  been  prominent  among  members  of  the  naval  profession. 
Forcible  self-help  to  protect  nationals  abroad,  after  all,  is  no  more  than 
the  rudimentary  procedure  by  which  states  seek  to  protect  the 
substantive  human  rights -the  most  basic  of  which  is  the  right  to  life 
itself— of  individuals.  Human  rights  factors  are  influential  if  not 
necessarily  controlling  in  a  host  of  other  international  law  fields  as  well. 
Professor  Louis  Sohn,  at  the  outset  of  his  article  on  "International  Law 
and  Basic  Human  Rights,"  correctly  states  that: 

[t]his  is  an  area  of  international  law  in  which,  over  the  years,  we 
developed  perhaps  more  law  than  in  other  areas.  If  you  look  at 
the  jurisprudence  of  international  tribunals,  you  discover  that 
more  cases  deal  with  problems  of  human  rights  than  with  rights 
and  duties  of  states  themselves.2  5 

In  addition  to  the  traditional  international  law  governing  the 
Responsibility  of  States  for  Injuries  to  Aliens,  upon  which  Sohn 
focuses,  the  other  major  body  of  law  concerned  with  human  rights  in 
pre-Charter  days  was  the  Law  of  War.  Few  if  any  international  lawyers 
would  dissent  from  Professor  Tucker's  assertion  that  "the  traditional 
law  of  war  [was]  one  of  the  most  worthwhile  achievements  of  the  18th 
and  19th  centuries...."26  Beginning  just  over  a  century  ago  and 
culminating  in  the  four  Geneva  Conventions  of  1949  (soon  to  be 
supplemented  by  the  two  Geneva  Protocols  of  1977),  a  vast  body  of 
substantive  and  procedural  law  came  into  being,  the  purpose  of  which 
was  to  regulate  and  humanize  the  conduct  of  armed  conflict.  This  body 
of  law,  ably  canvassed  by  Professor  Gerald  Draper, 2  7  arose  from  the 


25 

Sohn,  "International  Law  and  Basic  Human  Rights,"  at  page  587  of  this 

volume. 

26 Tucker,  "The  Law  of  War,"  at  page  233  of  this  volume. 

27 

Draper,  "Rules  Governing  the  Conduct  of  Hostilities— The  Laws  of  War  and 

Their  Enforcement,"  at  page  247  of  this  volume. 
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concern  to  protect,  insofar  as  it  is  possible  in  wartime,  the  human  rights 
of  individuals,  whether  combatants  or  civilians.  As  Judge  Baxter 
explains, 

[t]he  reason  for  the  application  of  law  in  this  area  is  to  be  found 

in  a  fundamental  human  response  to  warfare  and  human  misery. 

We  realize  that  even  though  millions  may  be  suffering,  this  offers 

no  justification  to  add  one  more  person  to  that  group  if  injury  to 

him  can  be  avoided.  To  find  the  basis  for  this,  you  must  go  back 

to  the  respect  for  human  dignity  and  for  the  worth  of  the 

individual,  which  is  the  foundation  of  civilization  itself.2  8 

The  Law  of  War  covers  a  vast  range  of  subjects,  most  of  which 

receive  treatment  in  this  volume.  The  articles  by  Baldwin,  Grabb  and 

Hearn  together  comprise  a  comprehensive  study  of  the  Status  of  Forces 

Agreements,  a  major  purpose  of  which  is  to  guarantee  U.S.  military 

personnel  garrisoned  abroad  procedural  due  process  should  they  be 

tried  in  foreign  courts.  Several  articles,  including  one  by  the  President 

of  the  Naval  War  College,  Admiral  Stockdale,  raise  legal  and  other  issues 

concerning  the  treatment  of  prisoners  of  war  in  Vietnam;  of  especial 

interest  is  Commander  Naughton's  psychological  portrait  of  the  U.S. 

POW,  which  describes  the  stresses  to  which  they  were  subjected  and  the 

creative  responses  by  which  they  resisted  enemy  pressure.29   Other 

articles  treat  specific  types  of  weapons  and  warfare  (DeSaussure  on  air 

warfare,  Levie  on  mine  warfare,  and  Miller  on  naval  warfare).  Professor 

Levie,  in  a  short  but  meaty  article  entitled  "Combat  Restraints,"30 

examines    the    four    specific   areas   of   military   necessity,    reprisals, 

protection  of  civilian  noncombatants  and  protection  of  POWs.  "The 

problem  in  this  area,"  he  concludes,  "is  not  lack  of  law,  it  is  lack  of 

compliance  with  the  law."3 1 

Enforcing  the  law  in  this  area  is  a  problem,  as  it  is  in  other  areas  of 
international  law  where  human  rights  concerns  are  manifest.  "If  the 
international  law  of  war  is  to  accomplish  anything,"  writes  Baxter,  "if 
real  restraints  are  to  be  placed  upon  violence  in  warfare,  the  wrongdoer 
must  be  held  criminally  accountable  for  violations  of  the  law."32  The 
difficulty  with  following  this  prescription  is  that  no  international  court, 
as  Professor  Briggs'  review  of  the  Nuremberg  Tribunal  established  after 
World  War  II  reminds  us,  exists  to  try  alleged  war  criminals,  and  that 
(pace  Colonel  Poydasheff )  the  use  of  courts-martial  to  try  the  My  Lai 
defendants  clearly  demonstrates,  at  least  in  my  opinion,  that  the 
process  by  which  an  offender  is  tried  by  his  or  her  own  military 
establishment  has  not  yet  been  made  to  "work."  In  view  of  the 
well-known  facts  about  My  Lai,  which  led  to  only  six  prosecutions  and 


28  Baxter,  "The  Law  of  War,"  page  209  of  this  volume  at  page  212. 

29Naughton,  "Motivational  Factors  of  American  Prisoners  of  War  Held  by  the 
Democratic  Republic  of  Vietnam,"  at  page  379  of  this  volume. 

30Levie,  "Combat  Restraints,"  at  page  201  of  this  volume. 

31  Id.  at  207. 

32 

Baxter,  supra  note  28,  at  213. 
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but  one  conviction,  that  of  Lieutenant  Calley,  who  is  now  free  on 
parole,  it  simply  "boggles  the  mind"  to  be  told  that  "the  My  Lai  cases, 
posing  the  problem  they  did,  were  properly  and  correctly  resolved  by 
the  U.S.  Army."33 

Enforcing  the  Law  of  War  by  prosecuting  alleged  wrongdoers 
presents  some  legal  as  well  as  administrative  problems.  In  the  forefront 
are  the  interrelated  issues  of  command  responsibility  and  superior 
orders.  (In  the  My  Lai  cases,  it  will  be  recalled,  Captain  Medina  argued 
that  he  was  not  responsible  for  the  crimes  Calley  and  his  men 
committed  since  he  [Medina]  had  no  actual  knowledge  of  their  acts; 
Calley,  conversely,  claimed  that  he  merely  was  carrying  out  Medina's 
orders  and  hence  was  not  responsible  himself.) 

Insofar   as   command   responsibility   is  concerned,  military  com- 
manders obviously  are  responsible  for  war  crimes  when  the  acts  in 
question   were  committed  by  their  men  pursuant  to  their  orders. 
Moreover-and  here  I  quote,  inter  alia,  from  Paragraph  501  of  The  U.S. 
Army  Field  Manual  27-10,  The  Law  of  Land  Warfare -a  commander 
is  also  responsible  if  he  has  actual  knowlege,  or  should  have 
knowledge,  through  reports  received  by  him  or  through  other 
means,  that  troops  or  other  persons  subject  to  his  control  are 
about  to  commit  or  have  committed  a  war  crime  and  he  fails  to 
take  the  necessary  and  reasonable  steps  to  insure  compliance  with 
the  law  of  war  or  to  punish  violations  thereof.  (Emphasis  added.) 
The  italicized  phrase,  which  reflects  the  rule  of  broad  if  not  absolute 
command  responsibility  applied  in  the  Yamashita  Case,34  is  a  key 
factor  in  the  enforcement  of  the  law  of  war  since  it  in  effect  requires 
affirmative  action  by  the  commander,  action  which  if  taken  will  reduce 
the  likelihood  of  the  law's  violation.  The  surprising  failure  to  charge  the 
court  members  correctly  in  the  case  of  Captain  Medina,  who  was  found 
not   guilty   after   a   charge   repeatedly   emphasizing   that  his  actual 
knowledge  of  the  acts  of  Calley  and  his  men  at  My  Lai  was  necessary 
for  conviction,  constitutes  a  retreat  from  the  standards  of  Yamashita 
and  Field  Manual  27-10. 

Joining  this  unfortunate  retreat  is  Colonel  Hart,  whose  enterprising 
search  into'  the  unpublished  records  of  the  Board  of  Review  in 
Yamashita  reveals  that  the  five  army  officers  sitting  on  it  clearly 
thought  that  the  evidence  submitted  to  the  Military  Commission  which 
tried  the  General  connected  him  with  actual  knowledge  of  the  activities 
for  which  he  eventually  paid  with  his  life.  Since,  as  Hart  points  out, 
"[t]he  Military  Commission  failed  to  address  the  question  of  knowl- 
edge explicitly,"35  what  he  calls  "the  so-called  Yamashita  principle"36 


33 
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XX 

emerged.  In  fact,  he  argues,  it  "does  not  exist  legally."37  This 
interesting  attempt  to  rewrite  legal  history  seems  plausible  at  first 
glance,  but  it  runs  counter  to  what  has  emerged  as  the  accepted -and 
desirable -rule  of  command  responsibility.  Moreover,  it  clearly  conflicts 
with  the  above-quoted  paragraph  of  Field  Manual  27-10,  which  the 
author  nowhere  cites. 

With  respect  to  the  defense  of  superior  orders,  Paragraph  509(a)  of 
the  Field  Manual  restates  the  accepted  rule,  namely,  that  they  do  not 
constitute  a  defense  in  the  trial  of  an  accused  individual,  unless  he 
did  not  know  and  could  not  reasonably  have  been  expected  to 
know  that  the  act  ordered  was  unlawful. 
The  defense  did  not  save  Lieutenant  Calley  in  his  court-martial,  as 
Colonel  Poydasheff  explains,  because  the  presumed  order  of  Captain 
Medina  could  not  have  been  considered  valid,  and  because  "Calley 
should  have  known  that  killing  unarmed,  unresisting  men,  women,  and 
children  was  illegal."38  In  my  opinion,  Poydasheff,  in  his  attempt  at  "a 
reconciliation  of  law  and  military  ethics,"  goes  too  far  in  favor  of  the 
latter  when  he  parses  Calley  to  read  that  "the  servicemember  is  bound 
only  to  refuse  patently  illegal  orders  or  those  that  he  personally  knows 
are  illegal."39  This  gloss  of  Paragraph  509(a),  which  the  author  does 
not  cite  [although  he  does  quote  in  full  the  explanatory  and  seemingly 
more  exculpatory  Paragraph  509(b)],  reflects  a  more  lenient  attitude 
toward  the  alleged  wrongdoer  than  is  desirable  if  a  serious  effort  to 
enforce  the  law  of  war  by  means  of  individual  responsibility  is  to  be 
maintained. 

Whether  this  approach  is  workable  in  any  event  is  an  issue  raised  by 
Draper. 

On  balance  I  am  inclined  to  think,  after  a  long  and  somewhat 
painful  experience  in  war  crimes  forums,  that  the  moral,  social, 
and  disciplinary  effects  of  thorough  instructions  in  the  law  of  war 
in  general,  and  in  the  Geneva  Conventions  of  1949  in  particu- 
lar, .  . .  may  in  the  long  run  prove  more  persuasive  of  law 
observance  and  dissuasive  of  its  breach  than  the  execution  or  long 
imprisonment  of  war  criminals. 

. .  .  Instruction  in  the  law  of  war  and  the  humanitarian  code  of 
conduct  enjoined  thereby,  render  the  recipient  aware  that  there 
are  permanent  legal  norms,  based  upon  the  moral,  humane,  and 
rational  order,  which  transcend  municipal  laws  and  superior 
orders  at  variance  with  or  denying  that  order.  Governments  which 
fail  to  give  that  instruction  in  the  law  of  war  now  required  by  the 
law  of  war  render  their  armed  forces  and  civil  population  and  the 
entire  community  of  civilized  men  and  women,  a  gross  disservice 
which  posterity  will  not  fail  to  condemn.  Governments  have  been 
given  full  and  adequate  warning.  Let  them  disregard  it  at  their 
peril.40 


31  id. 

38 Poydasheff,  supra  note  33,  at  434. 

39 Id.  at  435  (emphasis  added). 
40Draper,  supra  note  27,  at  261-62. 


XXI 


These  prophetic  words,  written  at  the  beginning  of  the  Vietnam  War, 
unfortunately  were  not  heeded  initially  and  one  result  was  My  Lai. 
Subsequent  improvements  in  educating  servicemen  in  the  law  of  war 
have  been  far  more  successful,  and  if  continued  and  improved  should 
supplement  if  not  supplant  traditional  methods  of  enforcement. 

In  an  entirely  different  area,  where  human  rights  concerns  once 
again  directly  impact  upon  the  duties  and  responsibilities  of  the  naval 
officer,  Colonel  Mann41  and  Professor  Goldie42  both  recount  the 
unsuccessful  attempt  by  a  Lithuanian  seaman  on  a  Soviet  ship  to  obtain 
political  asylum  aboard  the  U.S.  Coast  Guard  cutter  Vigilant  in 
November  1 970.  Although  the  seaman  was  able  to  make  it  aboard  the 
cutter,  a  Soviet  boarding  party  subsequently  was  permitted  to  remove 
him  by  force.  Clearly  this  summary  denial  of  asylum  violated  the  U.S.'s 
obligations  under  the  Protocol  Relating  to  the  Status  of  Refugees,43 
and  the  officers  concerned  paid  the  price  in  reprimands,  retirements 
and  shore  duty.  Although  there  was  no  Coast  Guard  regulation  in  force 
concerning  the  granting  of  asylum,44  the  various  persons  concerned  in 
making  the  unfortunate  decision  would  have  received  woefully  mis- 
leading guidance  from  Article  0621  of  the  Navy  Regulations  of  1948, 
then  in  force,  which  opened  with  a  flatly  wrong  sentence  stating  that 
"[t]he  right  of  asylum  for  political  or  other  refugees  has  no  foundation 
in  international  law."  Clearly,  the  above  Protocol  being  the  supreme 
law  of  the  land  under  the  U.S.  Constitution,  Article  0621  was  void, 
invalid  and  in  need  of  revision.  Goldie 's  suggested  revisions  were 
adopted  almost  lock,  stock  and  barrel  in  Article  0940  of  the  1973 
edition  of  the  regulations,45  demonstrating  once  again  the  action- 
oriented  thrust  of  many  of  the  articles  in  this  volume.4  6 

Bringing  order  to  one's  own  house  is  a  major  human  rights  concern, 
and  by  so  doing  the  U.S.  strengthens  its  hand  when  it  comes  to 
asserting  human  rights  claims  against  other  countries.  Ambassador 
Hauser,  in  an  insightful  article  on  "International  Law  and  Basic  Human 
Rights,"47  makes  a  strong  plea  for  the  U.S.  to  ratify  the  various  human 
rights  treaties  which  it  signed,  some  of  which  have  been  pending  in  the 
Senate  for  over  three  decades.  She  is  not  particularly  optimistic  on  this 
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score,  pointing  out  that  "while  a  good  number  of  our  Senators  find  it 
quite  correct  to  comment  publicly  on  the  treatment,  let  us  say,  of  Jews 
by  the  Soviets,  Ibos  by  the  Nigerians,  or  Anguillans  by  the  British,  they 
cannot  accept  the  idea  that  the  rest  of  the  world  would  see  fit  to 
comment  on  the  way  in  which  our  Government  treats  its  own 
citizens."48  The  attitude  she  describes  not  only  is  logically  inconsis- 
tent, but  it  is  shortsighted  as  well.  The  U.S.  has  little  to  lose  and  much 
to  gain  by  supporting  human  rights  claims  both  here  and  abroad. 
Baxter,  writing  about  respect  for  the  law  of  war,  makes  a  similar  point. 
"I  think  you  will  agree  with  me, "  he  states, 

that  one  of  the  great  objectives  of  the  United  States  and  of  the 
West  in  the  long-range  struggle  in  which  we  are  engaged  is  the 
establishment  for  the  entire  world  of  the  rule  of  law.  If  we 
ourselves  do  not  adhere  to  that  standard  and  demand  compliance 
with  the  rule  of  law  by  those  who  may  be  arrayed  against  us,  we 
will  have  abandoned  one  of  the  vital  objectives  we  are  bent  upon 
attaining.49 

The  full  impact  of  international  human  rights  norms  on  the  U.S. 
foreign  policy  process  is  just  beginning  to  be  felt.50  It  is  appropriate 
that  President  Carter,  a  former  naval  officer,  has  been  the  single  most 
important  person  in  bringing  this  situation  to  pass.  The  articles 
mentioned  in  this  volume  contain  a  host  of  useful  data  and  ideas  about 
the  role  that  international  law,  and  especially  international  human 
rights  law,  can  play  in  the  shaping  of  a  defense  and  foreign  policy  that 
will  protect  the  national  security  needs  of  the  U.S.  while  simul- 
taneously contributing  to  the  development  of  a  just  and  stable 
international  legal  order. 
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INTERNATIONAL  LAW  AND  THE  USE  OF  FORCE 


Shabtai  Rosenne 


If  international  law  is  conceived  as  a 
standard-setting  regulatory  pattern  for 
the  normal  conduct  of  states  towards 
one  another,  the  question  of  interna- 
tional law  and  the  use  of  force-of  the 
relationship  between  law  in  force- 
helongs  not  to  its  static  parts,  but  rather 
to  a  more  dynamic  and,  truth  to  tell, 
less  clearly  regulated  area.  Here  the 
essential  problem  is  to  balance  the 
dictates  of  a  civilizing,  outward-looking, 
standard-setting  agency  with  the  over- 
riding introspective  requirements  of 
national  security  and  self-defense.  That 
is  the  real  problem  which  force  and  the 
threat  or  use  of  force  pose  for  interna- 
tional law.  It  is,  moreover,  the  intrac- 
table nature  of  that  conflict  which  leads 
many  to  the  mistaken  view  that  when 
reduced  to  fundamentals,  international 
law  is  either  unimportant  or,  at  best, 
belongs  to  the  category  of  moral  stan- 
dards and  not  those  of  law  in  the  sense 
of  imperatives.  This  dilemma  is  similar 
to  that  referred  to  in  a  recent  article  in 
the  New  Yorker  (7  September  1968)  on 
the  trial  of  Dr.  Spock  where  the  follow- 
ing sentence  appears:  'The  case  was 
simply  too  palpably  entwined  with  con- 
troversial political  issues-with  the  ques- 
tion of  dove  versus  hawk-for  its  legal 
form  and  its  social  content  to  be  sepa- 
rable. "  That  sentence  also  utters  the 
words  of  caution  against  the  banality 
which  is  all  too  frequent  in  legal  and 
political  science  literature  dealing  with 
the  vexed  problem  of  force.  Kor  it  can 
be  taken  for  granted  that  no  responsible 


government  will  lightly  decide  on  the 
employment  of  armed  force,  and  it  is 
the  height  of  irresponsibility  to  ap- 
proach the  legal  system  with  platitudes 
on  the  evils  of  force;.  Moreover,  the 
dilemma  of  the  hawk  versus  the  dove  is 
not  confined  to  any  one  country  or  to 
any  one  period  of  time.  Insofar  as 
international  law  gives  expression  to 
certain  social  experiences  and,  in  the 
view  of  many,  to  certain  essential  re- 
quirements of  the  civilized  world,  it, 
too,  has  to  face  this  dilemma. 

In  the  history  of  international  law 
several  phases  can  be  observed  in  its 
approach  to  the  problem  of  force.  Cer- 
tain aspects  which  are  taken  for  granted 
today  were  not  always  so,  just  as  today 
we  face  new  problems  for  which  lb  ere  is 
little  historic  experience  to  guide  us. 
Hut  running  through  all  this  history  is 
the  persistent  attempt  to  balance  the 
legitimate  requirements  of  national 
defense  and  security  and  the  equally 
legitimate  requirements  of  the  civilized 
world  which  regards  the  indiscriminate 
use  of  force  witli  distaste  and  seeks  to 
place  it  beyond  the  pale  not  merely  of 
the  law,  but  of  normal  international 
relations. 

The  first  stage  in  tempering  the  rigors 
of  the  use  of  force  and  subjecting  it  to 
legal  restraint  goes  back  to  quite  an 
early  period  of  civilization.  This  relates 
to  the  protection  of  the  noncombatanl, 
whether  civilian  or  tin;  sick  and  wound- 
ed military.  Traces  of  this  type  of 
humanitarian    legal    regulation    can    be 


founcl  in  the  Bible,  in  the  teachings  of 
the  church  fathers  and  in  comparable 
works  of  other  civilizations.  They  find 
formal  expression  today  in  the  Geneva 
Conventions  of  1949.  Although  this 
humanitarian  aspect  is  peripheral  to  the 
central  problem,  the  history  of  this 
humanitarian  law  is  interesting  because 
it  can  illustrate  the  central  problem  of 
our  theme.  That  branch  of  the  law  has 
as  its  assumption  that  it  is  possible  to 
make  a  clear  and  a  logical  distinction 
between  the  combatant  and  the  non- 
combatant.  But  the  experiences  of 
modern  total  wars-whclher  they  are 
World  Wars  or  whether  they  are  lo- 
calized wars-cast  serious  doubts  on  the 
validity  of  the  assumption.  If  that  is  so, 
as  regards  what  is  no  more  than  a 
segment  of  the  problem,  it  follows  that 
the  central  problem  itself  is  also  colored 
by  the  same  characteristic.  For  many 
smaller  peoples,  loss  of  a  war  may  mean 
the  loss  of  national  independence,  or  at 
least  a  fundamental  change  of  the  na- 
tional destiny  into  new  directions  im- 
posed by  the  victors.  It  is  the  natural 
unwillingness  of  peoples  to  submit  for- 
cibly to  such  changes  which  makes  the 
problem  of  the  legal  regulation  of  the 
use  of  force  one  of  such  delicacy  and 
difficulty,  and  which  makes  it,  in  the 
words  of  the  New  Yorker  so  "impos- 
sible for  its  legal  form  and  its  social 
content  to  be  separable." 

It  may  be  an  oversimplification  to 
state  that  the  topic  belongs  to  the 
dynamic  area  of  international  law.  It 
concerns  the  dynamics  of  human  inter- 
course and  of  international  relations  in 
general.  It  is  relatively  easy  to  draw  up  a 
legal  text  such  as  the  Charter  of  the 
United  Nations  and  refer  to  respect  for 
the  territorial  integrity  or  political  inde- 
pendence of  any  state.  The  assumption 
of  these  texts  is  that  the  very  concep- 
tions of  "territorial  integrity"  and  "po- 
litical independence"  when  applied  to 
concrete  situations  are  inherently  static 
and  immutable.  It  may  be  true  that,  in 
general,     law     is    by     nature     inclined 


towards  the  maintenance  of  stability. 
Hut  the  relationships  with  which  we  are 
dealing  are  themselves  not  static,  and 
the  consecration  of  stability  in  the 
words  of  a  text  may  end  up  by  being 
mere  platitudes.  A  complicated  variety 
of  factors  converges  to  make  changes, 
and  particularly  territorial  changes,  al- 
most inevitable.  Many  of  the  situations 
of  conflict  existing  in  the  world  today 
can  be  traced  to  causes  of  this  kind,  just 
as  in  other  parts  of  the  world  situations 
of  tranquillity  or  relative  tranquillity  are 
explained  precisely  by  the  absence  of 
these  factors  for  rapid  and  forceful 
change. 

Does  this  mean  that  no  reconciliation 
at  all  is  possible  between  law  and  force? 
It  is  doubtful  if  a  negative  answer  is 
justified.  The  experience  of  the  present 
century  seems  to  be  showing  the  way  in 
which  a  reconciliation  could  be 
achieved. 

Intellectual  and  informed  pacifism, 
as  opposed  to  purely  emotional,  ideo- 
logical, and  dogmatic  pacifist  move- 
ments, has  in  the  last  hundred  years 
looked  in  two  directions  as  it  ap- 
proaches towards  the  creation  of  an 
international  order  which,  when  it  is 
constructed,  will  contain  built-in  ele- 
ments enabling  it  to  cope  with  the 
inherent  dynamism  of  international  rela- 
tions. The  first  is  the  search  after 
acceptable  international  machineries  for 
facilitating  the  necessary  changes  in  the 
international  status  quo,  the  so-called 
problem  of  "peaceful  change."  The 
second  is  the  attempt  to  regulate  the  use 
of  force  itself  by  a  mixture  of  political 
machinery  and  legal  controls. 

If  each  of  these  approaches  must  be 
treated  separately  as  a  matter  of  system- 
atic presentation,  in  fact  as  well  as  in 
intellectual  conception,  they  are  in- 
separable. Indeed,  in  their  modern  guise 
the  two  approaches  grew  out  of  a  single 
intellectual  endeavor,  being  the  reaction 
of  a  small  group  of  farsightcd  men- 
lawyers,  statesmen,  and  officers  of  the 
armed  forces-who  were  able  to  observe 


in  the  year  1870  on  the  one  hand  the 
two  major  continental  European  powers 
tearing  themselves  to  pieces  in  a  short 
but  devastating  war,  and  the  two  leading 
English-speaking  powers,  themselves  on 
the  verge  of  war,  pulling  back  at  the  last 
moment  and  settling  their  differences 
by  arbitration.  The  Franco-Prussian  War 
and  the  Alabama  arbitration  took  place 
almost  simultaneously. 

The  approaeh  to  the  regulation  of 
peaceful  ehangc  started  with  the  idea 
that  apart  from  the  secondary,  and,  in  a 
way,  technical  aspects  of  improving  the 
actual  formulation  of  international  law 
(a  process  which,  by  the  way,  has 
produced  very  significant  results  during 
the  last  20  years  in  the  specialized  area 
of  codification  of  international  law 
with,  indeed,  a  highly  sophisticated 
mechanism  for  this  process),  new  inter- 
nationalized institutions  to  substitute 
themselves  for  the  individual  wills  of  the 
sovereigns  in  dealing  with  this  typo  of 
situation  must  be  established  and  made 
operational.  Apparently  on  the  basis  of 
what  was  thought  to  be  the  lesson  of 
the  organic  social  development  which 
led  to  the  creation  of  the  modern  state 
as  we  now  know  it,  what  was  looked  for 
was  a  way  to  centralize  the  control  of 
force  in  the  international  area,  much  in 
the  same  way  that  inside  each  state 
private  force  is  not  allowed,  and  all 
controlled  force  is  theoretically  depen- 
dent upon  the  government.  This  was 
paralleled  with  the  creation  of  new  or 
improved  international  machineries  for 
peaceful  change  and  dispute  settlement. 
These  machineries  fall  into  two  general 
patterns:  namely,  those  whose  functions 
arc  essentially  limited  to  factfinding 
(the  theory  being  that  in  many  cases  the 
impartial  establishment  of  controverted 
facts  may  itself  lead  to  the  settlement  of 
disputes),  and  those  aiming  at  the  crea- 
tion of  more  far-reaching  regulatory 
mechanisms  involving  particularly 
machineries  for  conciliation  and  media- 
tion and  machineries  for  arbitration  and 
even    international   judicial  scttlcment-- 


eorresponding  to  some  extent  in  prac- 
tice, though  not  necessarily  in  theory, 
to  the  political  role  performed  by  the 
national  legislature  inside  the  slates. 
Regardless  of  technical  and  character- 
istic differences  between  these  different 
institutions,  their  underlying  approach 
is  the  same:  namely,  that  the  parties  in 
dispute  should  have  to  lay  their  cards  on 
the  table,  clarify  their  objectives,  and 
leave  it  to  third  parties  to  find  the 
reconciliation,  whether  by  mere  persua- 
sion or  by  more  compulsive  means. 

Experience  has  shown  that  in  pro- 
ducing these  machineries,  for  which 
some  of  the  forms  of  internal  stale 
organization  were  taken,  their  essential 
substance  could  not  easily  be  trans- 
ferred into  the  international  area,  main- 
ly because  of  the  tremendous  impact  of 
national  sovereignty  and  the  concept  of 
the  sovereign  equality  of  states.  In  all 
modern  states  the  central  authority  has 
at  its  disposal  force  which  can  be  used, 
and  is  used,  both  to  prevent  breaches  of 
the  law  and  to  enforce  decisions  of  the 
dispute-settlement  organs  inside  the 
state.  This  is  the  manifestation,  on  the 
internal  plane,  of  the  concept  of  "sov- 
ereignty ,"  and  this  has  its  international 
parallels  too.  In  normal  cases  this  works 
without  much  difficulty.  The  police  in  a 
criminal  case  and  the  bailiffs  or  the 
sheriffs  in  a  civil  case  exist  to  ensure 
that  the  adjudged  person  carried  out 
what  he  is  supposed  to  do.  Yet,  in 
complicated  situations  with  deep  politi- 
cal and  social  overtones  this  system  does 
not  work  so  well.  This  can  be  illustrated 
by  reference  to  two  areas  of  social 
conflict  frequently  involving  the  use  of 
force,  with  which  the  modern  slate 
system  is  showing  itself  increasingly 
unable  to  cope  on  the  basis  of  tradi- 
tional patterns.  The  first  is  the  area  of 
labor  relations,  and  the  other  is  the  area 
of  race  relations.  In  both  of  these  areas 
of  conflict-as  well  as  in  others-legal  and 
traditional  governmental  processes, 
while  they  may  have  immediate  effi- 
cacy, rarely  are  able  to  get  to  grips  with 
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the  root  causes  of  the  tensions  and  by 
their  failure  to  do  this  produce  a  kind  of 
chain  reaction  in  the  form  of  contempt 
and  frustration  towards  the  law  enforce- 
ment and  even  the  lawmaking  processes, 
if  not  towards  society  itself. 

These  two  particular  areas  of  social 
tensions  are  close  to  the  type  of  interna- 
tional tensions  which  endanger  peace; 
and  if  the  relatively  closely  integrated 
national  societies  are  engaged  in  deep 
heart  searching  to  find  appropriate  ways 
of  handling  these  tensions  and  removing 
their  explosive  potentialities,  how  much 
greater  are  the  differences  in  the  un- 
cohesive  international  community. 

The  second  approach  has  turned 
more  directly  to  the  problem  of  force 
itself.  It  was  at  one  time  thought,  for 
instance,  that  disarmament  by  itself 
would  go  a  long  way  towards  providing 
an  answer  to  the  problem,  but  disarma- 
ment was  not  effective  between  the  two 
World  Wars,  possibly  because  it  took  the 
symptom  for  the  cause,  and  the  interna- 
tional debate  on  disarmament  did  not 
touch  the  roots  of  the  suspicions  and 
fears  which  have  made  the  massive 
armament  of  nations  so  commonplace 
today. 

At  the  same  time  the  international 
community  has  been  groping  towards  a 
form  of  organization  which  will  supply 
political  machineries  to  deal  with  the 
situations  of  tension  and  maintain  inter- 
national peace.  This  international  effort 
today  is  epitomized  by  the  United 
Nations.  This  is,  in  its  external  trap- 
pings, a  highly  sophisticated  interna- 
tional administrative  machinery,  but  in 
substance  it  is  not  very  different  from 
the  more  discreet  system  of  preserving 
international  peace  of  the  Concert  of 
Europe.  The  underlying  theory  in  each 
case--and  herein  lies  one  explanation  for 
the  so-called  right  of  veto  in  the  Se- 
curity Council  today-is  that  the  big 
powers,  in  fact  and  not  merely  in 
theory,  bear  the  primary  responsibility 
for  the  maintenance  of  international 
peace.  This  theory  worked  well  enough 


so  long  as  the  big  powers  were  able  to 
regulate  their  own  relations  between 
themselves.  If  it  has  not  been  effective 
since  J 9 1 8,  this  is  mainly  because  they 
have  not  been  successful  in  regulating  to 
the  fullest  extent  their  own  relations. 

In  the  growth  of  this  system  the 
formal  texts  are  now  based  on  the 
proposition  that  war,  as  a  matter  of 
national  policy,  is  renounced.  In  what- 
ever form  the  proposition  is  to  be 
framed,  whether  as  in  the  Briand-Kel- 
logg  Pact  of  UJ28.  which  now  exists  in 
revised  language  in  article  2,  paragraph  4 
of  the  U.N.  Charter,  or  in  the  form  of 
the  so-called  Slims  on  Doctrine  of  non- 
recognition  of  territorial  changes 
brought  about  by  the  illegal  use  of 
force,  or  in  the  so-called  Litvinov  for- 
mula of  nonaggression,  the  proposition 
is  one  which  will  hardly  stand  up  to 
critical  analysis;  furthermore,  the  super- 
ficial attraction  of  the  slogan-like  lan- 
guage blinds  the  unwary  to  the  unreality 
of  the  proposition.  It  depends  far  too 
much  on  interpretation  which,  except 
when  you  have  agreed  interpretation,  is 
at  best  a  highly  controversial  exercise 
and  at  worst  no  more  than  a  decoy  for  a 
naked  political  power  struggle. 

Texts  of  this  kind--perhaps  stating 
the  obvious-explicitly  reserve  what  the 
United  Nations  Charter  calls  the  in- 
herent right  of  self-defense  against 
armed  attack.  The  formulas  used  vary, 
but  their  purpose  remains  the  same.  The 
idea  is  that  in  principle  the  aggressive 
use  of  force  is  renounced  as  an  instru- 
ment of  national  policy,  but  that  if,  in 
spite  of  this  ban,  another  stale  employs 
force,  its  victim  is  legally  entitled  to 
defend  itself  until  the  organized  interna- 
tional society  takes  appropriate  mea- 
sures to  put  a  stop  to  the  violations  of 
peace. 

In  the  ("barter  this  syslcm  is  based  on 
three  assumptions,  namely:  (a)  that  the 
Security  (Council— the  organ  on  which  is 
conferred  primary  responsibility  for  the 
maintenance  of  international  peace  and 
security- would  have  at  its  disposal  non- 


military  and  military  machineries  of 
compulsion  which  it  could  use  against 
recalcitrant  slates;  (b)  that  the  Security 
Council  would  have  a  sufficiently  united 
sense  of  purpose  in  the  discharge  of  its 
primary  responsibility,  tbat  it  would  be 
prepared  to  use  these  machineries 
through  the  devices  of  non military  or 
military  sanctions  when  faced  with 
threatened  or  actual  breaches  of  interna- 
tional peace  and  security;  and  (c)  that 
the  Security  Council  would  be  objec- 
tively capable  of  determining  when  an 
unlawful  breach  of  the  peace  has  oc- 
curred. Side  by  side  with  the  Security 
Council  there  exists  an  all  but  defunct 
Military  Staff  Committee  (which,  in 
fact,  has  never  met  except  on  formal  or 
social  occasions)  whose  function,  ac- 
cording to  article  47  of  the  Charter,  is 
to  advise  and  assist  the  Security  Council 
on  all  questions  relating  to  the  Council's 
military  requirements  for  the  main- 
tenance of  international  peace  and 
security,  the  employment  and  command 
of  forces  placed  at  its  disposal,  the 
regulation  of  armaments,  and  possible 
disarmament.  That  is  the  teeth  of  the 
theoretical  system  of  collective  security 
established  at  San  Francisco  in  1945 
with  its  groping  attempt  at  the  centrali- 
zation of  force  on  the  international 
level.  The  U.N.  Charter,  taken  simply  as 
a  text,  appears  to  be  a  stronger  docu- 
ment than  the  League  Covenant,  pro- 
fessing to  learn  from  the  failure  of 
collective  security  as  conceived  in  the 
inter  war  period  by  combining  political 
procedures  for  peaceful  change;  with 
military  procedures  for  the  maintenance 
of  peace. 

Taking  the  Charier  as  a  legal  text, 
attention  may  be  called  to  two  major 
and  interconnected  problems  of  inter- 
pretation for  which  the  solution  is  still 
elusive.  The  two  notions  requiring  defi- 
nition and  interpretation  are  the  central 
ones  of  "aggression"  and  of  "force." 

The  main  problem  of  the  definition 
of  force  is  whether  it  should  be  limited 
to   armed    force    (which,   of  course,  is 


fairly,  easily  identifiable),  or  whether, 
for  the  purposes  of  constructing  an 
adequate  modern  international  order, 
Ihe  concept  is  now  a  broader  one 
altogether,  including  such  intangible  ele- 
ments as  psychological,  economic  and 
political  pressures.  If  there  is  a  strong 
reaction  today,  and  rightly  so,  against 
the  "gunboat  diplomacy"  of  the  19th 
century,  there  is  an  equally  strong  re- 
action against  its  so-called  "gin-bottle 
diplomacy";  for  the  great  colonial  em- 
pires now  disintegrating  are  said  to  have 
been  established  by  a  sinful  combina- 
tion of  these  two  methods  of  coercion. 
Most  of  the  countries  of  the  world  are 
militarily  and  economically  weak,  and  if 
the  matter  is  approached  simply  as  one 
of  head-counting  in  international  con- 
ferences, in  which  all  states  participate 
on  a  footing  of  formal  equality,  there  is 
little  doubt  that  the  majority,  indeed 
the  overwhelming  majority,  with  memo- 
ries of  Munich  (1938)  very  much  in 
their  mind  would  prefer  the  broadest 
possible  interpretation  as  including  all 
forms  of  pressure  which  one  state  can 
bring  upon  another.  In  practical  terms 
this  is  obviously  quite  unreal;  just  as  in 
ordinary  human  relations  pressures  can 
be  used  quite  legitimately,  until  the  fine 
dividing  line  of  the  illegal  area  of  undue 
pressure  is  reached. 

The  question  of  the  definition  of 
aggression  has  been  under  international 
discussion  since  the  late  1920's,  al- 
though it  is  actually  older  and  is  con- 
nected with  treaties  of  guarantee  and  of 
nonaggression.  In  terms  of  the  discipline 
of  the  law,  the  necessity  for  a  definition 
of  this  term  is  now  said  by  its  propo- 
nents to  arise  from  the  obligation  of 
members  of  the  League  of  Nations,  or 
today  of  the  United  Nations,  to  come  to 
the  assistance  of  the  victim  of  aggression 
within  the  framework  of  the  concept  of 
collective  security.  It  has  been  saijd,  for 
instance,  that  a  definition  of  aggression 
would  assist  the  Security  Council  in  its 
work,  though  this  suggestion  is  un- 
doubtedly tendentious. 


I  here    is   no   difficulty    over   the  oh- 

vious  and  blatant  cases  of  direct  amires- 
sion,  which  can  easily  be  observed  and 
listed.  The  difficulty  arises  over  the  far 
more  dangerous  and  insidious  forms  of 
indirect  aggression  dcliberatly  carried 
onl   in  a   wa\    which  cuahlcs  a  govern- 
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menl  to  deny  responsibility  for  them. 
I  cchniqucs  ol  iliis  kind  were  commonly 
used  in  Europe  as  tensions  preceding 
World  War  II  were  building  up,  and  they 
have  continued  to  L»c  used  ever  since. 
Words  like  "Auslandsdeutsche"  in  the 
Nazi  period,  "Volunteers"  in  the  Ko- 
rean war,  or  "Fedayecn"  or  "El  Fatah" 
in  the  Middle  Kast  illustrate  this.  These 
phenomena  also  illustrate  in  practical 
terms  the  problem  of  the  so-called 
preventive  war  and  the  risks  to  interna- 
tional peace  and  security  which  are 
created,  if  one  thinks  of  defining  aggres- 
sion  in  exclusively  enumerative  terms. 
Such  a  definition  of  aggression  is  ap- 
propriate, perhaps,  lor  the  identifiable 
instances  of  direct  aggression  but  quite 
inappropriate  if  one  takes  a  broader 
look  at  the  whole  problem  of  the 
international  regulation  of  the  use  of 
loree. 

On  the  whole,  the  Security  Council 
as  an  organ  operating  collectively  and 
the  powers  represented  on  it  working 
individually  have  displayed  a  marked 
reticence  towards  formally  condemning 
a  stale  as  an  aggressor,  even  in  quite 
obvious  cases,  except  where,  for  some 
fortuitous  circumstance,  the  parliamen- 
tary situation  was  favorable  to  one 
point  of  view  as  in  the  case  of  Korea  in 
June  1950,  and  even  then  the  North 
Korean  action  was  called  only  a  "breach 
ol  the  peace.'1  There  are  at  least  two 
explanations  for  this.  One  is  the  deep 
political  cleavage  existing  among  the 
permanent  members  of  the  Security 
Council  which  is  responsible  for  the 
noncrcation  of  international  peacekeep- 
ing forces  at  the  disposal  of  the  Security 
Council  such  as  are  envisioned  in  the 
U.N.  Charter,  and  in  general  for  the 
Council  to  act  as  planned  in  the  Charter. 


In  the  major  conflicts  which  have  come 
before  the  United  Nations  since  l(M.r>, 
the  divisions  between  the  major  powers, 
deriving  from  the  deep  clash  of  interests 

in  terms  of  global  strategies,  have  pre- 
vented them  ever  being  at  one  and 
saying  that  an  act  of  aggression  has 
taken  place,  or  that  joint  and  universal 
action  was  needed  to  restore  the  peace. 
The  second  is  a  matter  of  diplomatic 
technique.  If  the  objective  is  the  restora- 
tion of  peace  and  the  adjustment  of  a 
situation  that  has  given  rise  to  serious 
tension,  pejorative  assertions  that  one 
side  'or  another  had  been  guilty  of 
aggression  are  not  likely  to  be  helpful  in 
terms  of  reaching  a  settlement.  Instead 
of  this  we  find  the  Security  Council 
adopting  a  more  pragmatic  approach 
and  concerning  itself  rather  with  pre- 
venting the  spread  of  violence  and  bring- 
ing it  to  an  end  than  with  condemning 
states.  This  has  been  coupled  with  the 
virtual  abandonment  by  the  Security 
Council  of  any  idea  that  it  could  legis- 
late a  new  situation  into  existence.  This 
has  been  left  to  the  parties,  the  interna- 
tional organizations  at  best  providing  a 
set  of  recommended  guidelines.  In  the 
same  line  of  thought,  internationally 
controlled  and  internationally  com- 
posed military  forces  have  been  created 
ad  hoc  and  have  operated  under  the 
United  Nations  flag,  working  not  under 
the  compulsory  powers  of  the  Security 
Council  hut  hy  agreement  of  the  stales 
concerned,  something  which  the  U.N. 
Charter  did  not  foresee.  Many  think 
that  in  the  long  run  this  is  a  more 
satisfactory  approach  towards  in- 
tractable problems,  and  one  closer  to 
international  realities,  than  any  attempt 
to  operate  the  Security  Council  as 
though  it  were  a  kind  of  world  police- 
man intervening  automatically  to  pre- 
vent real  or  threatened  breaches  of  the 
peace  and  a  world  legislature  dictating 
settlements. 

One  of  the  common  techniques  to 
cover  up  the  use  of  force  in  foreign 
relations   is   that  of  intervention  at  the 


invitation  of  the  responsible  authorities 
of  an  invaded  state.  Armed  intervention 
is  nothing  new  in  international  relations, 
it  being  the  traditional  manner  in  which 
strong  states  imposed  their  will  on 
weaker  stales  or  prevented  the  emer- 
gence in  weaker  slates  of  elements 
hostile  to  their  own  policies.  Today, 
under  the  regime  of  the  11. IN.  Charier, 
intervention  of  this  type  is  banned.  It  is 
in  order  to  overcome  that  ban  that  the 
procedure  has  been  evolved  by  which  a 
government  "invites"  some  outside 
power  to  send  in  its  armed  forces  to 
"protect"  it.  Sometimes  this  happens 
when  internal  turmoil  may  threaten  the 
internal  regime  without  necessarily  lead- 
ing to  a  change  in  the  general  interna- 
tional orientation  of  a  slate;  at  others, 
the  internal  turmoil  may  even  be  pro- 
duced or  accompanied  by  external  ele- 
ments themselves  aiming  at  producing  a 
change  in  the  country's  external  orienta- 
tion. In  the  first  type  of  case,  where  the 
international  status  quo  is  not  really 
threatened,  this  form  of  intervention, 
while  not  commendable,  may  not  al- 
ways be  open  to  serious  reproach,  pro- 
vided the  invitation  to  intervene  is  real, 
that  it  leaves  the  government  in  com- 
mand of  the  situation  and  is  not  exces- 
sive, and  that  it  is  terminated  as  soon  as 
feasible.  The  other  type  of  case,  on  the 
other  hand,  will  have  serious  interna- 
tional repercussions,  possibly  of  the 
most  far-reaching  kind.  Nevertheless, 
the  fact  that  the  intervention  is  in 
response  to  an  apparently  authorized 
invitation  from  some  responsible  au- 
thority may  be  of  purely  nominal  sig- 
nificance. 

The  reader  may  detect  in  this  article 
a  tone  of  pessimism,  as  though  the 
lawyer  atid  diplomat  are  resigning  from 
their  professions  in  face  of  the  enor- 
mous problems  confronting  them.  Hut 
such  a  conclusion  would  be  premature. 
There  is  no  doubt  that  the  international 
society,  with  all  its  deep-rooted  schisms 
and  heterogeneity,  has  advanced  a  long 
way  in  strengthening  the  peace-preserv- 


ing mechanisms  in  comparison  with 
what  was  the  position  as  little  as  half  a 
century  ago.  Perhaps  the  greatest  ad- 
vance has  been  in  ihe  realization  thai  an 
adequate  legal  order  can  only  be  con- 
structed on  the  basis  of  a  realistic 
approach  which  fully  recognizes  on  the 
one  hand  that  no  self-respecting  nation 
will  jeopardize  its  supreme  national  in- 
terests, as  it  conceives  them,  on  the  altar 
of  legalism  or  idealistic  perfectionism, 
and  on  the  other  that  there  do  exist 
collective  interests  beside  the  egoistical 
interests  of  the  individual  stales.  This  is 
undoubtedly  balanced  by  the  fact  that 
thanks  to  the  destructive  force  of 
modern  weapons  and  the  totality  of 
modern  war  the  subjective  weighing  of 
the  national  interest  is  a  far  more 
delicate  and  profound  operation  than  it 
appears  to  have  been  even  as  late  as 
1939.  To  overcome  the  present  suspi- 
cions and  fears  is  a  major  political  task 
which  the  lawyer  is  perhaps  not  the  best 
equipped  to  perform.  Indeed,  one  might 
easily  say  that  just  as  war  is  too  serious 
a  matter  to  be  left  to  the  generals,  so  is 
the  international  legal  regulation  of 
force  and  its  various  manifestations  too 
serious  a  matter  to  be  left  to  the  lawyers 
and  politicians.  The  U.N.  Charter  at- 
tempted, on  the  basis  of  its  pragmatic 
approach  to  the  matter,  to  combine  the 
political,  economic,  legal,  and  military 
aspects  under  the  aegis  of  the  Security 
Council.  For  political  reasons  the  origi- 
nal scheme  has  failed,  and  its  replace- 
ment has  not  yet  begun  to  take  clear 
shape.  But  that  it  can  only  be  based  on 
that  kind  of  combination  of  profes- 
sional talents  and  interests  is  now 
widely  recognized.  When  that  ideal 
situation  will  have  been  reached,  the 
world  will  be  in  a  better  position  to 
provide  effective  international  ma- 
chinery for  making  objective  determina- 
tions of  whether  the  supreme  national 
interests  are  at  stake.  So  long  as  that 
determination  is  left  to  the  individual 
subjective  appreciation  of  each  state,  as 
it  now  inevitably  is,  the  matter  is  going 
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to  be  left  to  political  judgment  with  the 
law  following  suit. 

In  the  development  of  the  concept  of 
colleetive  security,  with  its  concomitant 

of  sanctions  against  the  state  guilty  of 
the  breach  of  the  peace,  the  naval  arm 
of  the  armed  forces  occupies  a  promi- 
nent place.  For  many  centuries  the 
naval  forces  have  formed  the  main 
instrument  by  which  force  has  been 
brought  to  bear  (except  as  far  as  con- 
cerns the  immediate  limitrophe  states). 
Furthermore,  as  a  syllabus  in  the  Naval 
War  College  puts  it,  naval  force  provides 
the  dynamics  for  "bilateral  as  well  as 
multilateral  and  often  abrasive  confron- 
tations between  discreet  sources  of 
power  and  military  force. "  It  is  fre- 
quently overlooked  today  that  many  of 
the  details  of  the  concept  of  sanctions 
as  they  exist  in  books  about  the  League 
of  Nations  and  in  certain  official  papers 
of  the  United  Nations  have  their  direct 
inspiration  from  the  economic  warfare 
measures  applied  by  the  Allied  and 
Associated  Powers  during  each  of  the 
two  World  Wars,  in  which  the  naval 
forces  played  a  key  role.  The  old  system 
of  prize  law,  now  largely  relegated  to 
the  limbo  of  naval  and  legal  history 
(where  it  makes  fascinating  reading), 
provides  the  inspiration  for  much  of  the 
contemporary  conceptions  of  collective 
applications  of  sanctions,  and  even  of 
individualized  applications  of  force,  in 
exceptional  circumstances.  The  quaran- 
tine of  Cuba  has  its  historic  parallels  in 
the  Anglo-French  economic  warfare  in 
the     Napoleonic     wars,     in     the     long- 


distance blockade  of  the  American  Civil 
War  (the  Alabama  arbitration  previously 
mentioned  was  an  outgrowth  of  that), 
and  in  the  elaborate  controls  of  all 
seaborne  trade  initiated  by  the  Allies  in 
1914  and  perfected  in  1940,  and  in 
post- 1 945  controls  of  the  movement  of 
strategic  materials  from  one  part  of  the 
world  to  another. 

It  is  staled  in  the  Naval  War  College 
syllabus  that  the  naval  officer  must  be 
in  a  position  with  sureness  and  firmness 
to  understand,  evaluate,  and  effectively 
exploit  the  legal  advice  and  counsel 
which  he  solicits.  The  naval  officer  is 
not,  of  course,  the  only  public  servant 
to  which  that  admonition  should  apply 
(it  should  certainly  apply  to  the  diplo- 
mat). If  this  article  has  conveyed  the 
impression  that  there  is  little  firm  in  the 
legal  rules  governing  the  employment  of 
force,  one  may  at  the  same  time  safely 
assume  that  a  responsible  government- 
and  one  cannot  legislate  for  irrespon- 
sible governments-will  determine  the 
limits  of  the  freedom  of  action  of  a 
commander  in  any  military  or  quasi- 
military  action,  and  that  adroit  use  of 
modern  communications  in  unforeseen 
situations,  in  the  context  of  the  general 
humanizing  mission  of  the  contempo- 
rary international  law,  will  provide  a  fair 
course  on  which  to  sail.  For  in  the  final 
result,  international  law,  like  all  law,  is 
common  sense  writ  large,  and  common 
sense  coupled  with  good  faith  goes  a 
long  way  towards  remedying  formal 
deficiencies  which  the  unsatisfactory 
state  of  contemporary  law  exhibits. 
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INTERNATIONAL  LAW,  THE  OAS 


AND  THE  DOMINICAN  CRISIS 


Charles  G.  Fenwick 


The  year  is  1904.  We  had  a  president 
then  with  some  fight  in  him— Theodore 
Roosevelt.  He  looked  around  the  Carib- 
bean, saw  disorder,  and  said,  "This  has 
to  stop."  At  that  time  we  didn't  have 
any  ideas  of  international  cooperation. 
He  just  took  up  a  big  stick  and,  ouch! 
the  Dominican  Republic  was  hit  on  the 
head.  He  said  to  Venezuela,  "What  did 
you  borrow  all  that  money  for  and 
bring  European  powers  over  here? 
Didn't  you  know  any  better?  They  lend 
money  and  expect  you  to  pay  it  back 
and'  will  come  for  it  if  you  don't.''  He 
chastized  Venezuela,  the  Dominican  Re- 
public, Nicaragua— in  the  name  of  an 
international  police  power;  there  wasn't 
much  of  an  international  element  in  it. 
It  was  Theodore  Roosevelt  with  a  big 
stick,  maintaining  law  and  order— not 
maintaining  it  in  the  interest  of  a  world 
of  law  or  order,  no,  not  immediately, 
but  rather  maintaining  it  in  the  interest 
of  the  United  States. 

Now  the  year  is  1907.  We  are  having 
a  peace  conference  at  The  Hague— the 
second  Hague  Peace  Conference.  What 
in  the  world  was  the  matter  with  the 
delegates  from  the  United  States,  not  to 
mention  those  from  Great  Britain  and 
other  countries?  They  went  to  a  con- 
ference which  was  called  a  peace  con- 
ference and  signed  13  conventions,  11 
of  which  related  to  the  conduct  of  the 
next  war. 


As  a  young  law  clerk  at  the  Carnegie 
Endowment  nearly  60  years  ago  I  was 
assigned  to  edit  a  book  by  our  chief 
delegate  to  the  Conference.  Nobody  had 
a  constructive  idea  of  stopping  another 
war;  the  whole  thing  was  how  to  fight  it 
humanely,  as  if  you  can  blow  up  a  man 
humanely.  Dum-dum  bullets  were  for- 
bidden. An  ordinary  Spanish  bullet  in 
1898  went  right  through  you,  and  you 
still  could  keep  going,  but  a  dum-dum 
bullet  would  tear  your  arm  open,  and 
that  was  forbidden.  In  other  words,  you 
could  blow  a  man  to  pieces  and  it  was 
all  right,  but  you  must  not  cause  him 
unnecessary  suffering  while  he  is  still 
alive  and  maybe  can  go  back  to  fight 
again. 

The  year  1914  came  and  war  was 
smoldering  in  Europe.  I  was  then  in 
Germany,  and  I  heard  the  Kaiser  say 
from  the  palace  that  war  had  come  and 
all  should  go  forth  to  die  in  defense  of 
the  country.  That  same  night,  in  France, 
the  French  Foreign  Minister  was  saying 
the  same  thing.  And  what  did  Woodrow 
Wilson  do?  He  said  there  was  nothing 
we  could  do.  It  was  too  bad,  but  we 
were  not  in  a  position  to  uphold  inter- 
national law  and  order.  We  had  the 
Atlantic  and  Pacific  Oceans  as  barriers 
to  protect  us.  We  were  neutral,  and  as 
neutrals  we  didn't  know  the  difference 
between  right  and  wrong.  But  we  didn't 
just  sit  there;  we  began  to  lend  money; 
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we  began  to  sell  arms  and  ammunition 
and  made  profits  out  of  the  war  until 
the  time  came  when  we  were  practically 
in  the  war  ourselves.  Woodrow  Wilson 
then  had  an  idea.  We  can't  go  on  with 
this  business  of  neutrality  and  get  in  a 
war  in  spite  of  our  desire  to  stay  out  of 
it.  Let's  abolish  neutrality  and  start  a 
system  of  collective  responsibility  of  all 
countries  for  the  maintenance  of  peace. 

In  1920  came  the  League  of  Nations 
—an  attack  upon  one  is  an  attack  upon 
all.  That's  the  principle  of  the  State  of 
Rhode  Island— an  attack  upon  one  is 
technically  and  theoretically  an  attack 
upon  all.  But  when  Woodrow  Wilson 
came  back  from  Paris  with  a  treaty  to 
that  effect  and  presented  it  to  the 
Senate,  they  said,  "Oh  no,  what  is  this 
man  doing?  Dragging  us  into  a  world  of 
wars;  wasn't  one  war  enough?''  One 
objection  after  another  was  raised:  "Are 
we  going  to  involve  the  United  States  in 
a  system  of  world  law  and  order,  with 
the  possibility  of  another  war?" 

Gentlemen,  in  the  Constitution  of 
the  United  States,  article  4,  section  4  (I 
am  giving  the  reference  to  you  so  that  it 
won't  embarrass  you,  because  few  seem 
to  know  the  article  or  the  section),  it  is 
said  that  the  United  States  guarantees  to 
each  state  in  the  United  States  a  republi- 
can form  of  government  It  says  that, 
but  please  remember  that  in  that  day 
"republican"  meant  "democratic."  The 
United  States  guarantees  to  each  state  a 
democratic  form  of  government  and  will 
protect  each  of  them  against  invasion. 
That  Constitution  came  down  to  the 
state  of  Virginia  for  ratification. 

When  I  was  a  boy  I  was  put  up  on  a 
table  and  had  to  recite  Patrick  Henry's 
"Give  me  liberty,  or  give  me  death." 
When  Patrick  Henry  saw  that  clause  in 
the  Constitution  he  said  to  the  Virginia 
Legislature,  "Call  off  the  ratification  of 
the  Constitution;  Virginia  will  never 
send  her  boys  to  die  in  the  marshes  of 
Rhode  Island  to  protect  that  state 
against  Massachusetts."  You  have  some- 
thing  in   your   own  early   history   that 


suggests  that  Massachusetts  had  not 
behaved  very  courteously  toward  Rhode 
Island.  Of  course,  Patrick  Henry  didn't 
know  Newport  then.  If  he  had,  he 
certainly  would  have  let  Virginian  boys 
save  Newport.  Well,  in  1920  that  was 
the  attitude  that  Senators  Johnson  of 
California,  Lodge  of  Massachusetts, 
Borah  of  Idaho,  and  others,  took 
toward  Woodrow  Wilson's  proposal  of  a 
system  of  collective  responsibility— an 
attack  upon  one  is  an  attack  upon  all. 
But  we  were  not  interested  then  in 
world  law  and  order.  We  were  only 
interested  in  our  own  safety— our  na- 
tional security,  which  obviously  comes 
first,  but  we  did  not  see  that  our  own 
security  was  involved  in  a  world  of  law 
and  order.  I  lectured  all  over  the  United 
States  in  those  days.  I  lost  every  debate. 
I  was  trying  to  persuade  the  American 
people  that  the  only  hope  of  staying  out 
of  another  war  was  to  prevent  it.  Profes- 
sor B orchard  of  Yale  called  me  an 
evangelist,  and  a  senator  called  me  by  an 
uglier  name— he  said  I  was  in  the  pay  of 
Great  Britain,  and  all  that  sort  of  stuff. 

The  year  1927  came  and  the  Repub- 
licans—(forgive  me  if  some  in  the 
audience  are  offended  by  my  attitude, 
but  down  in  Virginia  I  was  brought  up 
to  think  that  all  Republicans  were  bad, 
some  worse  than  others,  but  all  were 
bad)  well,  what  were  the  Republicans 
going  to  do?  They  had  to  do  something, 
so  they  proposed  to  take  a  New  Year's 
resolution,  and  we  adopted  the  Kellogg- 
Briand  Pact  outlawing  war.  Instead  of  a 
League  of  Nations  that  might  provoke 
war,  let's  outlaw  war;  let's  adopt  a 
resolution  declaring  war  unlawful. 

Once  upon  a  time  there  was  a  man 
named  John  Brown,  let's  call  him.  He 
was  a  hard  drinker.  January  1st  came 
and  his  wife,  Maria,  thought  he  should 
do  something— should  take  a  resolution. 
So  John  Brown  did  take  a  resolution. 
He  said,  "Maria,  I  solemnly  swear  that 
for  the  coming  year  I  will  not  touch  a 
drop  unless  I  am  exceptionally  thirsty." 

Now   the   Kellogg-Briand   Pact   said, 
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"We  won't  go  to  war;  we  will  outlaw  all 
wars  except  wars  of  self-defense."  Look 
over  your  American  history  and  see  if 
you  can  find  one  war  that  was  not  a  war 
of  self-defense.  In  other  words,  it  was 
fraud  of  the  first  order;  but  somehow  or 
other  we  were  taken  in  by  it,  outlawing 
war.  Japan  wasn't  troubled;  she  went 
right  ahead  against  China.  Stimson  was  a 
grand  man,  but  all  he  could  do  was  to 
say,  "The  United  States  will  not  recog- 
nize any  conquest."  That's  all.  That 
didn't  trouble  Japan.  She  didn't  care 
whether  we  recognized  her  conquest  or 
not  She  would  have  it  just  the  same. 

In  1936  a  war  in  Europe  was  on  the 
horizon,  and  we  thought  we  ought  to  do 
something  to  protect  America.  So  we 
met  down  in  Buenos  Aires,  and  I  had 
the  honor  of  being  a  delegate  of  the 
United  States  to  that  conference.  Frank- 
lin Roosevelt  went  down,  and  we  met, 
and  we  said  to  the  Latin  Americans, 
'You  don't  like  the  big  stick,  do  you?': 
They  said,  "No,  we  don't  like  the  big 
stick."  We  said,  "All  right,  we'll  throw 
the  big  stick  into  the  river  if  you  will  all 
collectively  agree  that  in  the  event  of  an 
attack  from  Europe  you  will  all  support 
the  United  States  on  the  principle  of  the 
Monroe  Doctrine."  The  Foreign  Minis- 
ter of  Argentina  was  opposed;  he  did 
not  like  the  underlying  danger  of  what 
he  called  "Monroeism."  But  with  the 
aid  of  our  friends,  notably  the  Brazilian 
Aranha,  a  magnificent  speaker,  we 
succeeded,  although  it  was  the  weakest 
treaty  in  all  of  our  history.  In  the  event 
of  a  threat  to  the  peace  we  would 
consult  individually:  to  decide  whether 
to  consult  collectively,  to  decide 
whether  to  do  anything.  That  was  the 
treaty  of  1936.  But  it  was  a  beginning, 
an  opening  wedge.  We  call  it  consulta- 
tion—a consultative  treaty— and  that  was 
the  cornerstone  of  our  inter-American 
system:  consultation  in  the  event  of  a 
threat  to  the  peace. 

Two  years  later  we  met  at  Lima, 
Peru;  it  was  the  same  thing  over.  We 
tried  to  get  something  stronger  because 


the  clouds  of  war  were  on  the  horizon 
in  Europe,  and  with  a  war  on  the 
horizon  we  wanted  to  strengthen  the 
inter-American  system  so  that  we  could 
stand  together  as  neutrals.  Stand  to- 
gether as  neutrals?  What  had  we  done  in 
1935,  1936,  and  1937,  but  practically 
give  the  green  light  to  the  dictator 
Hitler?  We  said  that  in  time  of  war  (we 
didn't  say  it  to  Hitler,  of  course,  we  said 
it  to  our  own  people)  you  mustn't  get 
involved.  If  you  are  a  banker,  don't  you 
lend  10  cents  to  a  belligerent.  If  you  are 
a  munitions  maker,  don't  you  sell  one 
gun.  That  was  exactly  what  Hitler 
wanted  because  the  British  are  never 
ready.  They  could  not  believe  that  a  war 
was  coming.  I  was  over  in  England  in 
1939.  I  had  gone  all  the  way  to  Stock- 
holm, Sweden,  to  make  a  peace  talk,  as 
if  Sweden  could  have  any  influence  over 
Hitler.  I  came  back  to  London  and  went 
to  Parliament  with  a  friend  on  2  August. 
All  this,  and  the  4th  was  the  start  of 
World  War  I.  What  was  Parliament 
doing?  They  were  discussing  an  old-age 
pension  bill.  Can  you  believe  it?  I  said 
to  my  friend,  "What  in  the  world  do 
they  mean  by  losing  their  time  in  this 
crisis?  Don't  they  know  that  August  4th 
is  an  anniversary,  and  Hitler  is  the  kind 
of  man  to  begin  his  war  on  the  date  that 
would  have  a  psychological  reaction  in 
Germany?'  But  you  couldn't  keep 
Britons  from  their  weekend.  Saturday 
came  and  Parliament  adjourned,  too 
honorable  to  believe  that  others  could 
be  dishonorable.  A  month  later  the  war 
was  on,  and  when  it  came  we  soon 
found  that  the  attitude  of  neutrality 
that  we  had  taken  was  completely 
against  our  own  best  interests.  The 
Germans  didn't  trouble  this  time  about 
violating  merely  the  neutrality  of  Bel- 
gium; that  was  nothing.  They  invaded 
Denmark,  Holland,  Belgium,  and  Nor- 
way, and  the  United  States  suddenly 
woke  up  as  if  with  an  electric  shock.  If 
this  man  is  going  to  take  over  all  of 
Europe,  Britain  will  go  under  of  a 
certainty,  and  where  would  we  be?  How 
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much  value  would  the  Atlantic  Ocean 
be  to  us?  So  we  woke  up  and  met  with 
Churchill  on  the  high  seas  and  decided 
that  neutrality  was  past.  We  undid  the 
neutrality  laws,  and  we  prepared  to  help 
Britain,  principally  through  the  trade  of 
naval  bases  and  destroyers.  Then, 
finally,  the  Japanese  hit  us,  and  we  were 
in  the  war. 

It  was  a  war  we  could  have  prevented 
20  years  before  had  we  seen  the  light. 
We  were  now  in  it,  and  with  it  we 
completely  changed  our  policy  and  saw 
that  the  United  States  had  a  vital 
interest  in  the  maintenance  of  interna- 
tional law  and  order,  a  fundamental 
national  interest.  Then  we  formulated 
the  Charter  of  the  United  Nations, 
which  was  simply  a  repetition  of  the 
principles  of  the  old  League  of  Nations 
that  an  attack  upon  one  is  an  attack 
upon  all,  except  that  we  gave  a  veto 
power  to  a  select  few  who  constituted 
membership  of  the  Security  Council.  I 
was  in  Latin  America  at  that  time,  and 
they  said,  "We  are  very  doubtful  about 
this  new  League  of  Nations.  If  you  are 
going  to  give  Russia  a  veto  we  are  not 
for  it."  How  was  it  possible  that  we 
were  ready  to  give  a  veto  to  the  "Big 
Brown  Bear"?  Oh,  the  "Big  Brown 
Bear"  had  affectionate  arms  in  those 
days.  We  trusted  Stalin.  We  couldn't 
take  in  how  fundamentally  untruthful 
he  was.  So  we  gave  the  Soviet  Union  a 
right  of  veto.  Latin  America  met  in 
Mexico  City  and  said,  "The  only  condi- 
tion on  which  we  will  go  into  this 
proposed  United  Nations  is  if  you  allow 
us  the  reservation  of  self-defense  in  case 
of  a  veto  by  the  Soviet  Union."  So  we 
gave  them  article  51  of  the  Charter.  You 
have  a  copy  of  the  Charter;  read  article 
51.  It  reserves  the  right  of  self-defense, 
individual  or  collective,  until  such  time 
as  the  Security  Council  has  kept  the 
peace,  so  that  if  Russia  vetoes  measures 
to  keep  the  peace,  you  have  the  right  of 
individual  or  collective  self-defense. 

With  that  principle  recognized  the 
United   States   said   to   Latin  America, 


"Let's  meet,  modify,  and  strengthen  our 
own  regional  collective  security  system 
in  the  light  of  the  Charter  of  the  United 
Nations,  taking  advantage  of  the  right  of 
individual  or  collective  self-defense."  So 
we  met  in  Rio  de  Janeiro  and  formu- 
lated the  Treaty  of  Reciprocal  Assis- 
tance. That  is  the  cornerstone  of  inter- 
American  collective  security— the  Treaty 
of  Reciprocal  Assistance  of  2  September 
1947. 

That  treaty  has  two  elements  to  it:  it 
says  that  in  the  event  of  an  armed 
attack  against  any  one  of  the  American 
states  within  the  hemisphere  or  without, 
we  are  all  obligated  to  come  immedi- 
ately to  the  defense  of  the  state 
attacked.  The  second  part  says  that  in 
event  of  a  threat  to  the  peace  through 
an  act  of  aggression  short  of  an  armed 
attack  we  are  all  obligated  to  consult 
together  to  decide  what  measures  must 
be  taken  to  meet  the  threat  to  the 
peace.  That  is  the  cornerstone  today  of 
inter-American  collective  security. 

A  year  later  we  met  at  Bogota  in 
Colombia  (a  lovely  spot,  a  little  bit 
high)  and  we  signed  the  Charter  of  the 
Organization  of  American  States.  The 
Charter,  in  this  respect— collective  se- 
curity—merely repeats  the  terms  of  the 
Treaty  of  Reciprocal  Assistance  of 
1947,  the  Rio  Treaty.  That  again,  I 
repeat,  is  the  cornerstone  of  our  collec- 
tive security  system. 

Now  let  us  see  how  it  works.  In  1951 
a  conference  meets  in  Washington,  an 
inter-American  conference.  What  is  it  all 
about?  Well,  unhappily,  since  1945  the 
whole  collective  system  of  the  United 
Nations  has  gone  to  pieces.  The  whole 
collective  system,  that  an  attack  upon 
one  is  an  attack  upon  all,  has  broken  up. 
Why?  Because  some  clever  chemist  or 
physicist,  or  whatever  he  was,  has  in- 
vented an  atomic  bomb;  and  one  single 
country,  the  Soviet  Union,  with  an 
atomic  bomb  in  its  pocket  can  defy  the 
whole  world.  Who  is  going  to  risk 
challenging  it?  Collective  security  moans 
that     the     whole     community,     acting 
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collectively,  is  strong  enough  to  prevent 
an  attack,  to  warn  a  nation  against 
committing  an  act  of  aggression;  but  if 
one  single  country  has  an  atomic  bomb 
in  its  pocket  and  is  evil-minded  enough 
to  use  it,  who  is  going  to  challenge  that 
country?  Who  is  going  to  dare  risk 
complete  annihilation?  There  were  Hiro- 
shima and  Nagasaki;  were  they  not 
examples  of  what  could  happen  with 
that  bomb?  How  far  would  you  expect 
any  country  to  challenge  the  big  states 
that  had  the  atomic  bomb?  And  so  for 
the  moment  the  Soviet  Union  was,  in  a 
sense,  supreme.  We  had  the  atomic 
bomb;  we  had  used  it  first,  but  the 
Soviets  could  trust  us  because  anyone 
who  knows  our  history,  our  long  tradi- 
tion, knows  that  we  do  not  break  our 
word;  but  anyone  who  knows  the  more 
recent  tradition  of  Russia  knows  that 
they  do  break  their  word  and  will  break 
their  word  and  in  1947  and  1948  were 
breaking  it  all  over  eastern  Europe.  That 
was  the  situation.  We  met  in  Washington 
in  1951  and  extended  the  idea  of  a 
threat  to  the  peace  to  include  an  act  of 
aggression  by  the  Soviet  Union— not 
very  specific  and  definite.  Not,  of 
course,  an  open  attack,  but  the  subver- 
sive activities  of  the  Soviet  Union.  That 
was  the  first  act  of  the  OAS  to  meet  a 
threat  to  the  peace  under  the  Rio 
Treaty. 

Let's  look  at  another  phase.  The  year 
1954  comes  and  the  Russian  infiltration 
in  Latin  America  has  gone  forward.  We 
meet  down  in  Venezuela,  and  at  Caracas 
we  take  a  resolution  in  which  we  said 
that  the  control  by  international  com- 
munism of  the  government  of  any 
American  state  will  be  regarded  as  a 
grave  threat  to  the  peace,  and  we  would 
meet  in  common  consultation  to  take 
action  together  to  confront  it.  Inter- 
American  collective  security,  in  the  face 
of  a  threat  to  the  peace,  was  specifically 
directed   to   international    communism. 

Other  applications  of  the  Rio  Treaty 
may  be  mentioned.  In  1961  a  dictator 
in    the    Dominican    Republic,   Trujillo, 


actually  went  so  far  as  to  conspire  with 
Communists  in  Venezuela  to  assassinate 
the  President  of  Venezuela,  something 
unheard  of  in  our  history.  Betancourt 
was  a  liberal  president  of  Venezuela 
trying  to  protect  that  country  from 
Communist  infiltration,  and  Trujillo 
sought  to  help  assassinate  him.  Fortu- 
nately, the  bomb  exploded  just  after 
Betancourt 's  car  had  passed  the  desig- 
nated spot.  But  there  was  no  question 
whatsoever  of  Trujillo  s  responsibility, 
and  so  we  met  and  put  sanctions  against 
Trujillo.  They  were  mild  sanctions  at 
first,  but  they  could  be  followed  by 
stronger  ones,  such  as  a  sanction  against 
the  shipment  of  oil,  which  will  bring 
any  government  to  a  stop  today.  That's 
just  a  sample  of  how  the  OAS  acts. 
Then  there  was  a  boundary  dispute 
between  Honduras  and  Nicaragua. 
Nicaragua  contested  the  boundary  that 
had  been  fixed  in  the  year  1906  by  the 
King  of  Spain.  "Oh,"  says  the  Nica- 
raguan  delegate,  "the  King  of  Spain 
didn't  even  read  the  documents.  We 
don't  have  to  accept  an  award  of  50 
years  ago."  So  a  war  was  coming  close. 
We  called  them  both  to  Washington,  sat 
them  down  around  the  table  at  the 
Pan-American  Union,  and  we  said  to 
them  in  strong  terms,  "Shame  on  your- 
selves, you  signed  the  Rio  Treaty,  and 
the  Charter  of  the  OAS  calls  for  the 
submission  of  this  problem  to  a  settle- 
ment by  arbitration."  I  offered  to  settle 
it  as  Head  of  the  Department  of  Law.  I 
offered  to  settle  it  for  30  cents.  I  was 
paid  by  the  Pan-American  Union,  so  I 
said  I  would  settle  it  for  them.  But 
critics  said,  "What,  a  worm  like  you,  a 
little  small  2-by-4  lawyer?"  If  you  ever 
have  a  real  case  and  want  to  prevent 
your  home  parliament  from  criticizing 
you  too  sharply,  you  submit  the  case  to 
the  International  Court  of  Justice,  and 
instead  of  30  cents  you  pay  ten  thou- 
sand times  that  much  for  French 
lawyers  and  other  clever  ones.  You  lose 
your  case  before  the  Court  and  go  back 
to   your   home  parliament,   and  it  can 
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make  no  criticism.  What  a  grand  ambas- 
sador we  have  in  Washington;  the 
Nicaragnan  Ambassador,  like  the  gentle- 
men he  is,  accepted  the  decision  of  the 
International  Court  of  Justice,  and  a 
quarrel  of  half  a  century  came  to  an 
end. 

In  1959  a  revolutionary  government 
takes  over  in  Cuba,  and  Castro,  seeing 
that  he  can't  possibly  win  by  normal 
procedures,  tears  up  the  Rio  Treaty- 
tears  up  the  Charter  of  the  OAS— and 
proceeds  to  come  to  terms  with  whom? 
With  our  friends  in  Russia.  "Put  missile 
bases  here  and  you  will  be  right  under 
the  nose  of  Washington,  and  you  can  get 
anything  you  want  from  them."  The 
Russians  accepted  his  invitation  to  come 
over  and  build  missile  bases.  We  in- 
spected (the  Navy  and  the  Air  Force  are 
to  be  credited  here)  and  found  that  the 
missile  bases  were  under  construction. 
The  Russian  Ambassador  had  misled 
President  Kennedy,  pretending,  "We  are 
not  doing  anything  in  Cuba  except  to 
assist  them  in  defending  their  country.,, 
But  the  missile  bases  were  not  a  mere 
basis  of  defense  but  were  a  basis  of  a 
possible  Russian  attack.  President  Ken- 
nedy intervened  on  22  October  and  said 
to  Khrushchev,  "Destroy  your  missile 
bases  or  else."  For  about  three  days  we 
were  a  bit  nervous.  I  certainly  was.  But 
Khrushchev  took  the  warning  and 
destroyed  the  missile  bases,  although  we 
did  not  succeed  in  getting  the  right  to 
send  in  inspectors.  We  are  today,  in 
self-defense,  engaged  in  photographic 
reconnaissance  over  Cuba  to  be  sure 
that  no  new  missile  bases  are  being 
built. 

The  most  serious  problem  of  the 
atomic  bomb  is  that  you  don't  know 
who  attacked  you.  In  the  good  old  days 
you  knew  who  hit  you,  and  you  hit 
back.  We  knew  who  struck  us  at  Pearl 
Harbor,  and  we  hit  back  at  him  and  his 
friends.  But  if  an  atomic  bomb  were  to 
blow  up  Washington  or  New  York 
tonight,  we  wouldn't  know  who  hit  us. 
And     so    President    Kennedy     said    to 


Khrushchev,  "If  an  atomic  attack  comes 
from  Cuba  we  shall  regard  it  as  coming 
from  Russia."  Now  that  meant  some- 
thing. For  three  days  I  confess  I  was 
nervous.  No  doubt  you  were  too. 
Khrushchev  gave  way  and  the  bases 
were  broken  up.  We  haven't  found  yet  a 
solution  to  the  Cuban  situation.  I  don't 
know  why  we  didn't  invade  Cuba  the 
day  that  Castro  tore  up  the  Rio  Treaty 
and  the  Charter  of  the  OAS.  I  would 
have.  Maybe  you  think  I  am  wrong,  that 
is  your  privilege.  And  one  of  the  argu- 
ments in  the  Dominican  Republic  case, 
which  we  now  turn  to,  was  that  one 
Cuba  was  enough.  We  can't  risk  having 
the  Dominican  Republic  turn  into  an- 
other Cuba. 

In  April  1965  we  found  in  that 
unhappy  country  that  the  infiltration  of 
Communist  agents  was  creating  unrest 
bordering  on  civil  war.  When  our  ambas- 
sador reported  that  there  was  shooting 
in  the  streets  and  people  couldn't  leave 
their  hotels  to  buy  food  without  the 
risk  of  being  shot  by  some  Tom,  Dick, 
or  Harry  who  happened  to  have  a  gun, 
we  sent  our  troops  in  to  protect  them.  I 
consider  that  the  initial  act  of  pro- 
tecting our  citizens  in  Santo  Domingo, 
capital  of  the  Dominican  Republic,  was 
an  ordinary  act  of  self-defense  without 
any  reference  to  the  Rio  Treaty  or  the 
Charter.  The  next  day  we  called  in 
consultation  the  Council  of  the  Organi- 
zation of  American  States,  and  at  first 
the  reaction  was  hesitant.  But  then  as 
things  got  worse,  and  it  was  clear  that  a 
civil  war  would  break  out,  the  OAS 
created  an  armed  peace  force,  the  first 
time  in  American  history— an  inter- 
American  armed  force.  While  that 
armed  force  was  largely  from  the  United 
States,  it  had  with  it  the  backing  in 
principle  of  Latin  America,  and  we  very 
wisely  arranged  to  have  a  Brazilian 
general  put  in  command. 

Brazil  is  a  magnificent  country.  I 
spent  years  there  representing  the 
United  States  during  the  war.  Brazilian 
generals  are  the  finest  type  of  men  you 
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could  meet  anywhere,  and  the  present 
Brazilian  Foreign  Minister,  Juracy 
Magalhaes,  who  was  Ambassador  in 
Washington,  couldn't  be  more  typical— a 
man  whose  integrity  is  absolute,  whose 
word  is  his  bond,  and  who  is  our  friend. 
I  say  that  also  for  the  present  Ambassa- 
dor in  Washington,  Vasco  Leitao  da 
Cunha.  He  is  a  gentleman  and  a  man  of 
character  and  intelligence.  We  appointed 
a  Brazilian  general  to  give  an  interna- 
tional character  to  the  peace  force.  But 
the  forces  in  the  Dominican  Republic 
were  largely  American  forces,  as  in  my 
judgment  they  should  be. 

Now,  a  lot  of  my  old  friends  and 
friendly  enemies  say,  'You  have  no 
right  to  go  into  the  Dominican  Repub- 
lic; that's  intervention.  That  is  a  viola- 
tion of  the  fundamental  principle  of 
nonintervention."  Intervention  has 
created  a  psychological,  I  would  say 
almost  a  psychopathic,  reaction  in  some 
parts  of  Latin  America  from  memories 
of  the  days  of  the  big  stick.  We  are  not 
intervening  in  the  Dominican  Republic 
any  more  than  the  Rio  Treaty  justifies 
us. 

Was  there  a  threat  to  the  peace  in  the 
Dominican  Republic?  Obviously  there 
are  threats  to  the  peace  of  different 
degrees.  I  think  there  was  a  serious 
threat  to  the  peace,  and  President  John- 
son expressed  it  very  clearly  when  he 
said,  "One  Cuba  is  enough."  If  the 
Communists  infiltrate  and  take  over  the 
Government  of  the  Dominican  Re- 
public, we  shall  have  a  problem  on  our 
hands  like  that  of  Cuba  and  a  possible 
danger  from  an  atomic  bomb  getting 
into  the  hands  of  some  fanatics  who 
would  throw  it,  and  we  won't  know 
where  it  came  from.  So  I  am  not 
troubled  about  the  accusation  of  inter- 
vention. 

In  the  law  of  the  State  of  Rhode 
Island,  as  in  the  law  of  every  other  state, 


we  respect  the  home  life  of  the  citizen. 
We  respect  the  family  life  of  the  citizen, 
but  when  disorder  breaks  out  in  the 
family,  if  husband  beats  wife  and  wife 
screams,  we  don't  say,  "Oh,  no,  you 
can't  go  in  that  house,  a  man's  home  is 
his  castle."  We  go  in,  and  we  stop  the 
violence.  In  my  judgment  the  world  is 
growing  today  to  the  point  where  what 
would  not  have  been  a  threat  to  the 
peace  50  years  ago  and  would  not  have 
troubled  us  can  be  today  a  threat  to  the 
peace.  We  have  grown  together;  we  are 
working  new  agencies.  The  Alliance  for 
Progress  that  we  started  five  years  ago  is 
unable  to  function  where  there  is  riot 
and  disorder.  In  the  past  riot  and 
disorder  have  as  a  rule  not  been  con- 
sidered sufficiently  important  to  consti- 
tute a  threat  justifying  intervention.  But 
I  would  say  today  that  if  a  revolution 
should  break  out  in  one  country  or 
another  the  Organization  of  American 
States  would  be  justified  in  doing  what 
it  could  to  prevent  a  civil  war.  The  days 
of  civil  war  are  over.  You  cannot  have  a 
civil  war  today  without  disturbing  the 
peace,  certainly  not  in  America.  Conse- 
quently I  interpret  the  Rio  Treaty, 
article  6,  where  it  speaks  of  a  threat  to 
the  peace,  in  a  broader  sense  than  it 
would  have  been  interpreted  50  years 
ago.  The  United  States  has  a  vital 
national  interest  today  in  the  main- 
tenance of  international  law  and  order. 
That's  the  fundamental  principle  on 
which  we  stand.  That  principle  was  not 
even  heard  about  in  1914;  it  was  re- 
jected by  the  United  States  in  1920.  But 
today,  in  the  changing  world  in  which 
we  are  living,  I  maintain  that  we  have  a 
vital  national  interest  in  the  main- 
tenance of  international  law  and  order. 
On  that  basis  I  defend  the  intervention, 
if  you  want  to  use  the  word,  of  the 
United  States  in  the  Dominican  Re- 
public. 
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U.S.  NAVY  REGULATIONS, 

INTERNATIONAL  LAW, 

AND  THE 

ORGANIZATION  OF  AMERICAN  STATES 

Theodore  K.  Woods 


INTRODUCTION 

Since  1893,  U.S.  Navy  Regulations 
have  tasked  naval  officers  with  the 
responsibility  of  exercising  their  inde- 
pendent judgment  in  the  application  of 
force  to  protect  the  lives  and  property 
of  {L^>.  citizens  on  foreign  soil  against 
actual  or  impending  arbitrary  violence. 
These  regulations  were  written  at  a  lime 
when  international  law  recognized  the 
principle  of  applied  force  to  protect  the 
lives  and  property  of  nationals  in  for- 
eign stales  when  the  foreign  state  was 
unable  or  unwilling  to  protect  them. 

The  purpose  of  this  paper  is  to 
examine  these  regulations  in  the  light  of 
the  changes  that  have  taken  place  in 
international  law— in  the  76  years  since 
they  were  drafted  -in  order  to  establish 
whether  they  have  any  utility  in  today's 
world.  Noting  that  the  majority  of 
instances  in  which  the  United  States  has 
used  force  for  the  protection  of  its 
citizens    abroad    have    taken    place    in 


Latin  America  and  also  that  the  re- 
straints imposed  by  international  treaty 
are  particularly  meaningful  in  this  area, 
Latin   America   has  been  chosen  as  the 


background  locale. 


I-THE  NAVAL  OFFICER 
AND  INTERNATIONAL  LAW 

The  naval  admiral  or  cap- 
lain  ...  in  international  law,  as  in 
strategy  and  tactics  .  .  .  must 
know  the  doctrine  of  his  country. 
In  emergencies,  not  infrequently, 
he  has  had  to  act  for  his  superior, 
without  orders,  in  the  spirit  and 
manner  his  superior  would  de- 
sire .  .  .  Injudicious  action  may 
precipitate  hostilities;  or  injudi- 
cious inaction  may  permit  in- 
fringement of  American  rights,  of 
persons  or  ol  properly. 

Today,   the   officers  and   men  of  all 
branches  of  the   service   are   living  and 
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operating  in  all  areas  of  the  world  in 
furtherance  of  our  Nations  objectives. 
The  responsibilities  necessarily  at- 
tending these  operations  creale  frequent 
direct  relations  with  foreign  govern- 
ments, both  allied  and  neutral.  In  these 
relations  it  is  incumbent  that  our  Na- 
tion's representatives  be  guided  by  "the 
principles  and  rules  of  con- 
duct .  .  .  which  states  feel  themselves 
bound  to  observe,  and,  therefore,  do 
commonly  observe  in  their  relations 
with  each  other.''  The  Navy,  because 
of  the  necessity  of  conducting  opera- 
tions beyond  the  continental  limits  of 
the  United  States,  has  always  stressed 
the  study  of  international  law  for  its 
officers.  To  further  the  education  of  the 
naval  officer  in  the  field  of  international 
law,  the  Naval  War  College  inaugurated 
the  "Blue  Book"  program  in  1894,  10 
years  after  the  founding  of  the  Naval 
War  College  itself,  to  disseminate  per- 
tinent educational  and  informational 
material  in  the  field  of  international  law 
to  all  naval  officers. 

U.S.  Navy  Regulations,  which  are  in 
the  nature  of  general  orders  to  all 
members  of  the  naval  service,  place 
particular  emphasis  on  international 
law.  Article  1214,  U.S.  Navy  Regula- 
tions, 1948,  provides  that  "all  persons 
in  the  naval  service,  in  iheir  relations 
with  foreign  nations,  and  with  the  gov- 
ernment or  agents  thereof,  shall  con- 
form to  international  law  and  to  the 
precedents  established  by  the  United 
States  in  such  relations,"  while  article 
0505  makes  it  mandatory  for  a  com- 
manding officer  to  observe  and  require 
his  command  to  observe  the  "principles 
of  international  law."  Among  the  prin- 
ciples of  international  law  are  those 
found  in  articles  0613  and  0614  con- 
cerning the  protection  of  the  lives  and 
property  of  U.S.  citizens  on  foreign 
territory. 

These  articles  provide: 

Article  0613.  Violations  of  Inter- 
national Law  and  Treaties. 


On  occasions  where  injury  to 
the  United  States  or  to  citizens 
thereof  is  committed  or  threat- 
ened, in  violation  of  the  principles 
of  international  law  or  treaty 
rights,  the  senior  officer  present 
shall  consult  with  the  diplomatic 
or  consular  representatives  of  the 
United  Stales,  if  possible,  and 
shall  take  such  action  as  the 
gravity  of  the  situation  demands. 
The  responsibility  for  any  action 
taken  by  a  naval  force,  however, 
rests  wholly  upon  the  senior  offi- 
cer present.  He  shall  immediately 
report  all  the  facts  to  the  Secre- 
tary of  the  Navy. 

Article     0614.      Use     of     Force 
Against  a  Friendly  State. 

l.The  use  of  force  by  United 
States  naval  personnel  against  a 
friendly  foreign  state,  or  against 
anyone  within  the  territories 
thereof,  is  illegal. 

2.  The  right  of  self-preserva- 
tion, however,  is  a  right  which 
belongs  to  stales  as  well  as  to 
individuals,  and  in  the  case  of 
slates  it  includes  the  protection  of 
the  state,  its  honor,  and  its  posses- 
sions, and  the  lives  and  property 
of  ils  citizens  against  arbitrary 
violence,  actual  or  impending, 
whereby  the  state  or  its  citizens 
may  suffer  irreparable  injury.  The 
conditions  calling  for  the  applica- 
tion of  the  right  of  self-preserva- 
tion cannot  be  defined  before- 
hand, but  must  be  left  to  the 
sound  judgment  of  responsible 
officers,  who  are  to  perform  their 
duties  in  this  respect  with  all 
possible  care  and  forebearance.  In 
no  case  shall  force  be  exercised  in 
lime  of  peace  otherwise  than  as  an 
application  of  the  right  of  self- 
preservation  as  above  defined.  It 
must  be  used  only  as  a  last  resort, 
and  then  only  lo  the  extent  which 
is  absolutely  necessary  to  accom- 
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plish  ihe  end  required.  It  can 
never  be  exercised  with  a  view  to 
inflicting  punishment  lor  the  ads 
Already  committed. 

3.  Whenever,  in  the  application 
of  the  above-mentioned  prin- 
ciples, it  shall  become  necessary 
to  land  an  armed  force  in  a 
foreign  territory  on  occasions  of 
political  disturbance  where  the 
loeal  authorities  are  unable  to  give 
adequate  protection  of  life  and 
property,  the  assent  of  such  au- 
thorities, or  of  some  of  them, 
shall  first  be  obtained,  if  it  can  be 
done  without  prejudice  to  the 
interests  involved. 

It  is  interesting  to  note  that  these 
articles  have  remained  virtually  un- 
changed since  1893  when  they  were 
first  draftee?  and  incorporated  in  the 
Regulations  for  the  Government  of  the 
Navy  of  the  United  States  as  paragraphs 
285,  286,  and  287,  section  4,  chapter  V, 
and  when  principles  of  international  law 
permitted  a  stale  to  use  force  for  the 
protection  of  its  citizens  and  their 
property  in  a  foreign  state.  From  a 
mere  perusal  of  these  articles  it  seems 
that  the  enforcement  of  duties  under 
international  law  is  left  largely  to  the 
discretion  of  the  commanding  officer. 
In  fact,  prior  to  1928  this  was  largely 
so.  In  recounting  76  instances  where 
armed  forces  of  the  United  States  op- 
erated on  foreign  soil  or  engaged  in 
actual  hostilities  with  another  nation  on 
her  soil  under  the  guise  of  protecting 
U.S.  citizens  or  their  property  abroad, 
Milton  Offutt  states: 

What  has  generally  hap- 
pened ...  is  that  naval  officers 
commanding  ships  or  squadrons 
on  foreign  stations  have  taken 
such  action  as  they  believed  neces- 
sary for  the  protection  of  Ameri- 
can lives  and  property,  and  have 
reported  their  action  to  the  Secre- 
tary    of    the     Navy     after    their 


government    has   been   committed 
to  their  procedures." 

These  cases  covered  a  timespan  from 
1813  to  1926,  and  on  only  one  occasion 
did  the  Government  refuse  to  approve 
the  decision  of  a  commanding  officer  of 
sending  a  landing  party  ashore.6 

There  have  been  many  changes  since 
the  drafting  of  these  regulations,  both  in 
our  foreign  policy  and  in  the  accepted 
principles  of  international  law,  yet  the 
regulations  still  remain.  Some  of  the 
language  as  well  as  the  concepts  appear 
dated.  For  instance,  the  regulations  ad- 
dress themselves  to  the  19th  century 
concept  of  "self-preservation,"  generally 
conceded  as  broadening  the  principle  of 
"self-defense"  to  the  point  where  it  was 
quite  inadmissible.  Waldock  quotes  Hall 
as  saying  "in  the  last  resort  almost  the 
whole  of  the  duties  of  states  are  sub- 
ordinated to  the  right  of  self-preserva- 
tion," while  himself  maintaining  that 
"such  a  doctrine  would  destroy  the 
imperative  character  of  any  system  of 
law  in  which  it  was  applied,  for  it  makes 
all  obligation  to  obey  the  law  merely 
conditional;  and  there  is  hardly  an  act 
of  international  lawlessness  which  it 
might  not  be  claimed  to  excuse." 

Of  far  greater  significance  is  the 
prohibition  of  the  use  of  force  against 
the  political  independence  and  terri- 
torial integrity  of  states  set  forth  in  the 
United  Nations  Charter  and  also  em- 
bodied in  the  charters  of  regional  or- 
ganizations and  security  alliances.  As 
most  instances  involving  the  use  of  force 
to  protect  lives  and  property  of  our 
nationals  abroad  occurred  in  Latin 
America,  an  understanding  of  the  im- 
pact made  by  Latin  American  regional- 
ism with  its  strong  attitudes  of  noninter- 
vention, state  sovereignty,  self-deter- 
mination, and  exclusive  competence  on 
this  traditional  right  of  international  law 
is  crucial  when  evaluating  the  ulilitv  of 
these  provisions  of  U.S.  Navy  Regula- 
tions which  imposed  upon  the  naval 
officer    the    duly   to  exercise  his  inde- 
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pendent  judgment  when  the  lives  or 
property  of  U.S.  nationals  are  in  jeop- 
ardy. 

ll-THE  INTER-AMERICAN  SYSTEM: 
AN  OVERVIEW 

Historical    Experience.    The   present 
Charter  of  the  Organization  of  Ameri- 
can Slates,  dated  2  May  1948,  must  be 
looked  at  in  the  perspective  of  history. 
lis  evolution    has  been   described   as  a 
"transition    from    an    unwritten    to    a 
written    constitution."      As    early    as 
182b,    Simon    Bolivar    recognized    the 
weakness  of  American   Republics   and 
called  for  a  general  American  congress 
to  convene  in  Panama  for  the  purpose 
of  signing  treaties  of  alliance.  Although 
attended  by  only  four  countries,  Colom- 
bia, Peru,  Central  America,  and  Mexi- 
co,    the  Congress  of  Panama   may   be 
said    to    have    laid   the  cornerstone   for 
future  hemispheric  solidarity  and  under- 
standing. The  charter's  origins  may  also 
be    traced    to    the    Monroe    Doctrine, 
enunciated  in  a  Presidential  message  of 
2    December    1823,    which    proclaimed 
nonintervention  of  Europe  in  the  gov- 
ernments  of   the  Western   Hemisphere. 
Roth    the    Monroe    Doctrine    and    the 
Panama  Treaty  were  directed  primarily 
toward    the   problem   of  defending   the 
sovereignty    of    states    in    the   Western 
Hemisphere,    but    unlike    the    Monroe 
Doctrine,  which  was  a  unilateral  procla- 
mation    by     the     United     States,     the 
Panama   Treaty    envisioned    binding  all 
member  states  to  mutual  defense. 

There  were  a  series  of  inter- American 
conferences  between  1826  and  1889, 
having  as  their  principal  object  common 
defense  and  mutual  protection  of  par- 
ticipating states,  but  there  was  no  true 
hemispheric  representation  until  1889 
when  the  United  States  took  its  first 
positive  step  toward  creating  a  hemi- 
spheric organization  by  calling  for  the 
First  International  Conference  of 
American  States  to  meet  in  Washington, 
D.C.    There,    in    1890,    with    all    the 


countries  of  the  Western  Hemisphere 
represented,  except  the  Dominican  Re- 
public, were  laid  the  bases  for  the  Pan 
American  movement  by  the  creation  of 
a  permanent  inter-American  organiza- 
tion, the  Commercial  Bureau  of  the 
American  Republics,  later  designated 
the  Pan  American  Union. 

History  indicates  that  the  United 
States  was  motivated  more  by  a  desire 
to  establish  economic  relations  than  a 
desire  to  insure  the  maintenance  of 
political  and  social  stability  within  the 
framework  of  the  Pan  American  Union. 
The  reason  why  is  evident.  The  United 
Slates,  by  this  time  a  world  power,  saw 
little  need  for  mutual  defense  arrange- 
ments with  her  neighbors  to  the  south 
who  were  characterized  by  political 
instability  and  economic  backwardness. 
In  the  years  following  the  foundation  of 
what  Latin  American  governments  must 
have  hoped  was  a  true  international 
organization,  as  envisioned  by  Simon 
Bolivar  in  1826,  the  United  States 
assumed  not  only  the  role  of  protector 
of  the  Western  Hemisphere,  but  also 
that  of  mentor.  Under  the  Roosevelt 
corollary  to  the  Monroe  Doctrine,  the 
United  Stales  asserted  the  right  to  inter- 
vene in  Latin  American  countries  in 
order  to  prevent  the  intervention  of 
European  powers  in  circumstances  of 
political  or  economic  chaos.  European 
intervention  at  this  time  was  quite 
common  and  deemed  justified  to  collect 
overdue  debts.  Such  intervention  might 
have  given  European  powers  a  pretext 
for  reestablishing  bases  in  the  Western 
Hemisphere  and  thereby  weaken  na- 
tional security.  If  Latin  American  coun- 
tries did  not  exercise  their  sovereign 
powers  responsibly  enough  to  avoid 
giving  European  powers  a  just  cause  lor 
intervention,  the  United  States,  to  pro- 
tect itself  from  harm,  stepped  in.  Using 
this  rationale,  the  United  Slates  inter- 
vened in  the  Dominican  Republic,  Haiti, 
and  Nicaragua  and  used  its  power  to 
gain  strategic  objectives  in  Cuba,  Puerto 
Rico,  and  Panama.  Instead  of  ushering 
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in  an  era  of  understanding  and  interna- 
tional cooperation,  the  creation  of  the 

Pan  American  Union  was  a  prelude  to 
an  era  of  frank  and  deliberate  military 
intervention  in  Latin  America  under  the 
pretext  of  upholding  the  Monroe  Doc- 
trine. The  Department  of  State  Bulletin 
lists  35  examples  of  U.S.  intervention  in 
the  affairs  of  Latin  America  from  1812 
to  1926.3 

Fight  for  a  Concept.  It  is  small 
wonder  then  that  the  development  of 
the  inter-American  system  during  the 
years  1890-1933  was  characterized  hy 
Latin  American  efforts  to  secure  prin- 
ciples of  nonintervention  that  would 
govern  relations  among  memher  states 
of  the  Fan  American  Union  or  that 
these  principles  loom  so  large  in  the 
present  Charter  of  the  Organization  of 
American  Slafl.cs.  On  the  other  hand,  the 
U.S.  position  on  intervention  was  not 
without  merit  and  had  a  strong  hasis  in 
then  existing  international  law.  The 
United  States  was  particularly  con- 
cerned with  protecting  its  nationals  and 
their  property  from  violence  in  Latin 
American  countries  when  the  local  au- 
thorities were  unahle  or  unwilling  to 
protect  them.  The  views  of  the  U.S. 
Covernmenl  on  this  right  of  interven- 
tion were  very  clearly  expressed  hy 
Charles  Lvans  Hughes,  American  dele- 
gate at  the  Havana  Conference  in  1928, 
in  resisting  the  principle  advocated  hy 
the  Latin  American  countries  that  no 
slate  had  the  right  to  intervene  in  the 
internal   or  external  affairs  of  another. 

What  are  we  to  do  when  govern- 
ments hreak  down  and  American 
citizens  are  in  danger  of  their 
lives?  ...  I  am  not  speaking  of 
sporadic  acts  of  violence,  or  of  the 
rising  of  mohs,  or  of  those  dis- 
tressing incidents,  which  may 
occur  in  any  country  however 
well  administered.  I  am  speaking 
of  the  occasions  where  |sie|  gov- 
ernment     itself     is     unahle      to 


function  for  a  time  because  of 
difficulties  which  confront  it  and 
which  it  is  impossible  for  it  to 
surmount. 

Now  it  is  a  principal  [sic]  of 
international  law  that  in  such  a 
case  a  government  is  fully  justified 
in  taking  action— I  would  call  it 
interposition  of  a  temporary 
character— for  the  purpose  of 
protecting  the  lives  and  property 
of  its  nationals.  I  could  say  that 
that  is  not  intervention  .  .  .  Of 
course  the  United  States  cannot 
forego  its  right  to  protect  its 
citizens.4 

However,  hy  1928  it  also  had  be- 
come clear  to  the  United  States  that  any 
meaningful  regional  association  in  the 
Western  Hemisphere  would  depend  on  a 
shift  from  its  position  of  unilateral 
intervention,  and  that  year  saw  the 
abandonment  of  the  Roosevelt  corollary 
to  the  Monroe  Doctrine  in  the  Clark 
Memorandum.  Thereafter,  military  in- 
terventions in  Haiti  and  Nicaragua 
were  liquidated;  the  Piatt  amendment 
under  which  the  United  States  was  given 
the  right  to  intervene  in  Cuba  was 
ahrogaled  in  1934,  and  a  new  treaty  was 
negotiated  with  Panama  concerning  the 
Panama  Canal  in  1936.  In  1933  the 
United  Stales,  at  the  Seventh  lnler- 
American  Conference,  accepted  in  prin- 
ciple the  doctrine  of  nonintervention 
and  then  embraced  it  totally  in  1936  at 
the  Buenos  Aires  Conference  for  the 
Maintenance  of  Peace.  Hy  signing  an 
Additional  Protocol  relative  to  noninter- 
vention,6 the  United  Slates  was  gener- 
ally regarded  as  unequivocally  renounc- 
ing the  principle  of  intervention  for  the 
protection  of  the  lives  and  property  of 
nationals. 

If  any  doubt  remained  regarding  the 
view  of  the  United  Slates,  il  was  dis- 
pelled in  I9.r)8  when  Secretary  of  Stale 
Dulles,  addressing  himself  to  the  civil 
strife  in  Lebanon,  said: 
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Now  what  we  would  do  if  Ameri- 
can life  and  properly  was  |sic| 
endangered  would  depend,  of 
course,  in  the  firsl  instance  upon 
what  we  were  requested  to  do  by 
the  Government  of  Lebanon.  We 
do  not  introduce  American  forces 
into  foreign  countries  except  on 
tbe  invitation  of  the  lawful  gov- 
ernment of  the  Slate  concerned. 

This  change  of  policy  on  the  part  of 
the  United  Slates  was  occasioned  not 
only  by  a  realization  that  its  past  policy 
of  unilateralism  and  intervention  had 
failed  to  establish  strong  viable  govern- 
ments and  had  evoked  deep  resentment, 
but  also  by  a  realization  thai  hemi- 
spheric solidarity  offered  the  besl  se- 
curity against  the  subversive  activities  of 
the  European  powers  with  their  large 
communities  in  Latin  America.  This 
hemispheric  solidarity  manifested  itself 
in  an  inter-American  security  system 
with  two  focal  points:  consultation  if 
peace  were  threatened  (Buenos  Aires, 
1936)  and  collective  action  to  repel  or 
prevent  aggression  (Havana,  1910). 

The  New  Instruments.  The  change- 
over from  a  policy  of  unilateral  inter- 
vention to  one  of  collective  respon- 
sibility for  hemispheric  solidarity  is 
embodied  in  llie  two  documents  that 
are  the  foundations  of  the  Organization 
of  American  Slates:  the  Inlcr-Amcrican 
Treaty  of  Reciprocal  Assistance  of  1947 
(called  the  Rio  Treaty)  and  the  Charier 
of  the  Organization  of  American  States 
signed  in  1948.  Although  both  of  these 
documents  postdated  the  United  Na- 
tions Charier,  the  basic  principles  con- 
tained in  them  were  firmly  fixed  at  the 
time  of  the  signing  of  the  Charter  in  San 
Francisco  in  1945.  The  Latin  American 
Slates,  having  won  from  ihe  United 
Stales  recognition  of  the  principle  of 
nonintervention,  were  anxious  lo  pre- 
vent any  hnpoteney  lo  iheir  regional 
organization,  particularly  in  the  area  of 
intervention  by  non-American  powers  in 


the  maintenance  of  peace  and  security 
among  American  Slates.  Largely  as  a 
result  of  their  insistence  in  maintaining 
the  integrity  of  their  regional  security 
system,  provisions  were  incorporated  in 
the  United  Nations  Charter  assuring  the 
continued  viability  of  regional  organiza- 
tions in  areas  relating  to  the  main- 
tenance of  international  peace  and 
security. 

The  ("barter  of  the  Organization  of 
American  Stales,  signed  in  J 948,  is  "an 
amazing  composil  [sic]  of  rules,  agree- 
ments, principles,  and  aspirations,"1  ° 
none  of  which  are  new  but  merely  the 
codification,  concentration,  and  recon- 
struction of  what  had  transpired  in  the 
inter- American  system  since  1826. *  1 
That  nonintervention  continued  to  be 
the  fundamental  principle  of  inler- 
Amcrican  solidarity  is  clear  from  the 
language  of  the  charter.  According  to 
article  15: 

No  Slate  or  group  of  Slates  has 
the  right  to  intervene,  directly  or 
indirectly,  for  any  reason  what- 
ever, in  the  internal  or  external 
affairs  of  any  other  Stale.  The 
foregoing  principle  prohibits  not 
only  armed  force  but  also  any 
other  form  of  interference  or  at- 
tempted threat  against  the  per- 
sonality of  the  Stale  or  against  its 
political,  economic  and  cultural 
elements. 

And  article  17: 

The  territory  of  a  State  is  in- 
violable; it  may  not  be  the  object, 
even  temporarily,  of  military 
occupation  or  of  other  measures 
of  force  taken  by  another  State, 
direclly  or  indirectly,  on  any 
grounds  whatever.  No  territorial 
acquisitions  or  special  advantages 
obtained  either  by  force  or  by 
oilier  means  of  coercion  shall  be 
recognized. 

The     principle     of    nonintervention    is 
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extended  further  by  article    10,  which 
affirms: 

No  Slate  may  use  or  encourage 
the  use  of  coercive  measures  of  an 
economic  or  political  character  in 
order  to  force  the  sovereign  will 
of  another  State  and  ohtain  from 
it  advantages  of  any  kind. 

Thus  extended  in  articles  15  through 
17,  the  principle  of  nonintervention  had 
to  be  reconciled  with  that  of  collective 
security,  already  recognized  in  the  Rio 
Treaty  and  the  United  Nations  Charter. 
Article  19  of  the  charter  thus  provides: 

Measures  adopted  for  the  main- 
tenance of  peace  and  security  in 
accordance  with  existing  treaties 
do  not  constitute  a  violation  of 
the  principles  set  forth  in  Articles 
15  and  17. 

III-1NTERVENTI0N-S0ME 

EXAMPLES  OF 
CONTEMPORARY  POLICY 

Intervention  is  a  word  which  is 
often  used  quite  generally  to 
denote  almost  any  act  of  inter- 
ference hy  one  state  in  the  affairs 
of  another;  hut  in  a  more  special 
sense  it  means  dictatorial  inter- 
ference in  the  domestic  or  foreign 
affairs  of  another  state  which  im- 
pairs  that  stale's  independence.1 

While  all  nations  agree  on  the  hroad 
principle  that  intervention  is  unlawful, 
there  is  less  agreement  on  just  what  is 
encompassed  hy  the  term  "interven- 
tion." The  traditional  doctrine  of  re- 
lating intervention  to  the  use  of  or 
threat  to  use  force  does  not  conform  to 
the  language  of  article  15  of  the  charter, 
hut  if  intervention  is  carried  to  the 
ultimate  and  impractical  extreme  in- 
sisted upon  l»y  the  drafters  of  the 
charter  to  cover  all  acts  that  may  be 
viewed  as  pressure,  it  hecomes  nebulous. 
Some  act  of  every  nation  may  send  its 


reverberations  everywhere.  The  United 
States,  by  the  exercise  of  its  economic 
and  political  policies,  whether  they  be 
foreign  or  domestic,  exercised  through 
action  or  inaction,  may  intervene  in 
Latin  American  affairs  as  effectively  as 
did  the  sending  of  Marines  in  earlier 
times.  It  has  often  been  said,  in  more 
than  jest,  that  if  the  economy  of  the 
United  States  sneezes,  the  countries  of 
Latin  America  catch  pneumonia.  Will 
not,  then,  the  participation  of  the 
United  States  in  the  Alliance  for  Prog- 
ress inevitably  lead  to  an  accusation  of 
intervention?  Hy  its  very  presence,  the 
United  States  affects  the  internal  affairs 
of  its  neighbors  to  the  south.  Thus,  by 
painting  with  such  a  broad  brush,  the 
drafters  of  the  charter  may  have  de- 
feated the  very  purpose  of  the  prohibi- 
tion. If  one  becomes  enamored  by  the 
all-encompassing  euphonic  concept  of 
nonintervention  advocated  by  these 
Latin  American  jurists,  one  is  left  with  a 
concept  that  is  bound  to  fail  as  incom- 
patible with  the  realities  of  international 
politics. 

It  is  hard  to  condemn  prohibitions 
on  intervention  for  they  are  certainly 
part  of  a  quest  for  an  ideal  seen  as  the 
equal  sovereignty  and  independence  of 
all  nations.  However,  a  more  realistic 
approach  than  thai  adopted  at  Uogota  is 
expressed  by  the  United  Kingdom  in  the 
report  of  the  Special  Committee  on 
Principles  of  International  Laws  Con- 
cerning Lriendly  Relations  and  Co- 
operation Among  States: 

...  it  would  be  recognized  that  in 
an  interdependent  world,  it  is 
inevitable  and  desirable  that  states 
will  be  concerned  with  and  seek 
to  influence  the  actions  and 
policies  of  other  stales,  and  the 
objective  of  international  law  is 
not  to  prevent  such  activity,  but 
rather  to  insure  that  it  is 
compatible  with  the  sovereign 
equality  of  states  and  self- 
determination   of  their  peoples. 
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Nice  sounding  words,  but  what  of  the 
objectivity  of  international  law  if  the 
onus  is  to  be  placed  there?  If  there  is 
lack  of  agreement  on  lawful  interven- 
tion when  economic  issues  are  involved, 
the  problem  becomes  indeed  chaotic 
when  examining  areas  where  political 
issues  are  paramount.  The  interventions 
in  Greece,  Lebanon,  Algeria,  the  Congo, 
the  Suez  Canal,  and  Vietnam  are  ex- 
amples of  cases  where  conflicting  politi- 
cal interests  of  parties  concerned  pro- 
duced not  only  conflicting  statements 
of  facts,  but  also  incompatible  legal 
analyses.4  In  our  own  hemisphere  we 
can  find  examples  in  Guatemala  (1954) 
and  the  Dominican  Republic  (1965). 

Guatemala.  The  Guatemalan  crisis  of 
1954  is  cited  as  confirming  the  greater 
fear  Latin  Americans  have  of  U.S.  inter- 
vention than  oi  intervention  from  out- 
side the  Western  Hemisphere.  In  March 
1951,  Col.  Jacobo  Arbenz  Guzman 
assumed  the  Presidency  of  Guatemala. 
His  government  quickly  took  on  a  de- 
cided Communist  overtone.  The 
American-owned  United  Fruit  Company 
was  informed  in  February  1953  that 
234,000  of  its  300,000  acres  on  ihc 
Pacific  coast  would  be  expropriated 
under  agrarian  reform  legislation  en- 
acted in  1953.  Compensation  offered  by 
the  Guatemalan  Government  amounted 
to  $600,000  in  bonds,  although  the 
United  Fruit  Company  estimated  its 
value  at  $4,000,000.  Later  that  same 
year,  the  Guatemalan  Government  ex- 
propriated the  174,000  acres  owned  by 
United  Fruit  on  the  Caribbean  coast. 
The  expropriated  land  was  distributed 
to  landless  peasants.7 

On  17  May  1954,  the  U.S.  State 
Department  announced  that  a  shipment 
of  arms  had  been  landed  in  Guatemala 
after  having  been  shipped  from  Commu- 
nist Poland.  Ibis  caused  the  United 
States  to  ship  arms  supplies  to  Honduras 
and  Nicaragua  pursuant  to  military  assis- 
tance pacts  concluded  on  20  May  and 
23  April.  Shortly  thereafter,  on  18  June 


Guatemalan  insurgent  forces  under  the 
command  of  Col.  Carlos  Castillo  Armas 
(a  Guatemalan  Army  officer  who  had 
been  in  political  exile  since  1951) 
crossed  the  frontier  from  Honduras  and 
advanced  into  Guatemala  at  several 
points.8  President  Arbenz  Guzman 
charged  Honduras  and  Nicaragua  with 
open  aggression  in  conjunction  with  the 
United  States  and  called  for  an  im- 
mediate meeting  of  the  United  Nations 
Security  Council. 

Article  20  of  the  Charter  of  the 
Organization  of  American  States  pro- 
vides that  "all  international  disputes 
that  may  arise  between  American  States 
shall  be  submitted  to  the  peaceful  pro- 
cedures set  forth  in  this  Charter,  before 
being  referred  to  the  Security  Council 
of  the  United  Nations. "  In  the  same 
vein,  article  2  of  the  Rio  Treaty  obli- 
gates the  parties  "to  submit  every  con- 
troversy that  may  arise  between  them  to 
methods  of  peaceful  settlement  and  to 
endeavor  to  settle  any  such  controversy 
among  themselves  by  means  of  pro- 
cedures in  force  in  the  Inter- American 
System  before  referring  it  to  the  Gen- 
eral Assembly  or  the  Security  Council 
of  the  United  Nations.'1  When  the 
Guatemalan  charge  came  to  the  Security 
Council,  the  United  Slates  and  the  two 
Latin  American  members  of  the  Se- 
curity Council  maintained  that  the  com- 
plaint should  be  referred  to  the  Organi- 
zation of  American  Slates.  By  refusing 
to  take  substantive  action  on  Guate- 
mala's appeals,  the  Security  Council 
"implicitly  adopted  the  view  that  a 
member  of  the  Organization  of  Ameri- 
can States  should,  in  fulfillment  of  its 
regional  obligations  and  in  the  spirit  of 
the  United  Nations  Charter,  seek  to 
have  the  case  resolved  in  the  regional 
organization  before  bringing  it  to  the 
Security  Louncil. 

While  the  Security  Council  main- 
tained a  hands-olf  policy,  the  Inter- 
American  Peace  Commission  (an  agency 
of  the  Organization  of  American  States) 
appointed   a    factfinding  committee   to 
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\isii  Guatemala,  Honduras,  and  Nica- 
ragua. However,  on  27  June  1954, 
President  \rhcnz  Guzman  had  resigned, 
and  alter  negotiations  with  his  succes- 
sors a  five-man  junta  was  sei  up  to  rule 
Guatemala  with  Colonel  Annas  as  Presi- 
dent. The  new  Guatemalan  Government 
was  officially  recognized  l»y  the  United 
Stales  on  13  July  1954.  Subsequently, 
al  the  request  of  the  new  administra- 
tion, the  entire  matter  was  withdrawn 
from  the  Organization  of  American 
Stales  and  the  Security  Council.  2  On 
29  December  1954,  an  agreement  was 
reached  between  the  new  government 
and  the  United  Fruit  Company  hy 
which  all  the  lands  expropriated  under 
the  land  reform  legislation  were  re- 
stored.1 2 

The  Dominican  Republic.  On  28 
April  1965,  U.S.  Marines  landed  in  the 
Dominican  Republic  for  the  express 
purpose  of  protecting  and  evacuating 
U.S.  citizens  and  other  foreign  nationals 
and  to  protect  the  U.S.  Embassy  in 
Santo  Domingo.  This  action  was 
occasioned  by  assertions  that  American 
lives  were  in  danger  and  thai  local 
authorities  were  no  longer  able  to  guar- 
antee the  safely  of  U.S.  citizens13 
following  a  virtual  civil  war  uprising 
pitting  the  leftist  supporters  of  cx-IVesi- 
denl  Juan  Bosch  ami  rightwing  (dements 
led  hy  Brig.  (Jen.  Llias  Wcssin  y  Wcssin. 
Initially,  only  105  Marines  were 
landed.14  By  30  April,  about  2,500  of 
the  estimated  3,000  U.S.  nationals  in 
the  Dominican  Republic  had  been 
evacuated  together  with  other  foreign 
nationals,15  yet  on  J  May,  the  United 
States  increased  its  troop  strength  to 
6,20().16  On  2  May,  President  Johnson 
announced  that  he  had  committed  a 
total  of  14,000  troops  to  the  Dominican 
Republic  and  staled  their  mission  as 
protecting  lives  and  preventing  "another 
Communist  Stale  in  ibis  Hemisphere." 
I  he  1* resident  alleged  thai  what  had 
begun  as  a  popular  democratic  revolu- 
tion had  been  taken  over  by  a  band  of 


Communist  conspirators.  7 

The  United  Slates  had  made  an 
immediate  appeal  to  the  Organization  of 
Xmcrican  Stales  for  assistance  in  carry- 
ing oul  her  self-appointed  task.  Many 
Latin  American  countries  were  highly 
critical  of  the  U.S.  military  intervention, 
contending  thai  it  contravened  article 
17  of  the  Charter  of  the  Organization  of 
American  Stales,  which  holds  the  terri- 
tory of  a  stale  inviolable  and  states  that 
it  may  not  be  ihe  object  of  even 
temporary  military  occupation  for  any 
reason  whatsoever.  The  United  Slates 
pressed  for  the  formation  of  an  inter- 
American  peace  force  to  mullilaleralize 
the  intervention  at  the  Tenth  Meeting  of 
Consultation  convened  on  1  May. 
Opponents  worried  that  a  dangerous 
precedent  would  be  established  in  the 
sanctioning  of  "collective  intervention" 
hut  undoubtedly  hoped  that  the  estab- 
lishment of  the  peace  force  would  bring 
the  intervention  to  an  end  and  salvage 
the  prestige  of  the  inter-American  sys- 
tem. Supporters,  on  ihe  other  hand, 
were  probably  anxious  lo  cover  up  the 
U.S.  intervention  with  collective  mea- 
sures. An  inter-American  peace  force 
was  formed  on  6  May  lo  operate  under 
the  authority  of  the  Tenth  Meeting,  but 
the  participation  by  Latin  American 
countries  was  symbolic  oidy. 

Aftermath.  The  implications  of  the 
Cualemalan  incident  in  1954  were  seri- 
ous for  Latin  America.  Not  only  was  the 
precedent  established  that  a  member  of 
the  Organization  of  American  States 
would  have  to  seek  resolution  of  its  case 
in  the  regional  organization  before 
bringing  it  before  the  Security  Council, 
but  also  the  vast  imbalance  of  power  in 
the  Western  Hemisphere  indicated  thai 
very  little  could  be  accomplished  within 
the  regional  organization  on  behalf  of  a 
member  stale  opposing  the  United 
Slates  or  ils  interests.  There  was  little 
douhl  in  the  minds  of  many  Latin 
Americans  that  the  United  Stales,  in 
collaboration      with      Honduras     and 
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Nicaragua  (two  of  ihc  smaller  and  least 
significant  Latin  American  states),  had 
directly  intervened  in  the  affairs  of 
Guatemala.  Miguel  Ydigoras  Fuentes, 
who  assumed  the  Presidency  of  Guate- 
mala in  1958,  has  indicated  that  the 
overthrow  of  the  Arbenz  Guzman  gov- 
ernment was  masterminded  by  the  U.S. 
Ambassador  to  Guatemala,  John  E. 
Feurifoy,  and  implied  further  that 
Colonel  Armas  was  in  the  employ  of  the 
United  Fruit  Company. 

If  "the  case  of  Guatemala  had  some- 
what slained  the  shining  armor  of  the 
OAS,"  U.S.     intervention     in     the 

Dominican  Republic  did  far  more,  seem- 
ingly treating  the  Organization  as  a 
rubber  stamp.  The  United  States  main- 
tained that  if  time  had  permitted  the 
entire  matter  would  have  been  initially 
referred  to  the  Organization  of  Ameri- 
can States23  and  that  its  own  unilateral 
action  was  only  a  necessary  prelude  to 
multilateral  collective  action  and  partici- 
pation by  the  Organization  of  American 
Slates.  There  is  no  doubt  that,  given 
the  intense  pathological  fear  of  interven- 
tion prevalent  in  Latin  America,  a  multi- 
lateral, inter-American  intervention 
would  be  far  less  repugnant  to  world 
opinion  and  acceptable  to  the  stale 
intervened  than  would  unilateral  action 
by  the  United  Stales.  While  as  Wright 
observes,  "intervention  does  not  gain  in 
legality  under  customary  international 
law  by  being  collective  rather  than 
individual,"'  as  pointed  out  by  Lillich, 
"in  humanitarian  situations,  the  fact 
that  more  than  one  slate  has  partici- 
pated in  the  decision  lo  intervene  les- 
sens the  chance  that  the  intervention 
will     be     used     for    reasons    of    self- 
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interest. 

It  must  be  pointed  out,  however, 
that  the  intervention  in  the  Dominican 
Republic  helped  to  produce  stability, 
allowing  a  free  election  in  which  all 
candidates  had  an  equally  fair  chance  to 
win.  Neither  of  the  two  major  candi- 
dates demanded  withdrawal  of  forces, 
and    while  neither  was  overly  enthusi- 


astic about  the  presence  of  foreign 
forces  on  Dominican  soil,  neither  re- 
acted "with  the  typical  outrage  of  na- 
tion-stale leaders  to  ihe  presence"  of 
the  troops. 

IV-INTERVENTION: 
WHEN  AND  HOW 

As  intervention  was  recognized  to  be 
contrary  lo  international  law,  attempts 
were  made  to  justify  acts  of  interven- 
tion as  legitimate  cases  of  protection  of 
nationals  abroad  or  of  self-defense.  In 
this  regard,  "intervention  was  not  so 
much  a  right  as  a  sanction  against  a 
wrong  or  threatened  wrong." 

Protection  of  Lives  and  Property.  A 

stale  s  use  of  force  to  protect  the  lives 
and  property  of  its  nationals  abroad  was 
universally    accepted    as   lawful   by  the 
jurists    of    the    19th    and    early    20th 
centuries.       Ihe    justification    for    this 
concept   was   founded  on  the  principle 
that   international   law's   protection   of 
sovereignty    had    a   corollary    duty   im- 
posed on  a  state  to  accord  protection  to 
foreign    nationals.   If   international  law 
prohibited    foreign    intervention    of   a 
forceful    or    coercive    character,    it    is 
because    it    imposed    a    corresponding 
duty    on    the    slate    not    to   create   or 
tolerate   conditions   that  justified  such 
interventions.     Thus,  every   stale  must 
afford  protection  lo  aliens  on  her  soil  in 
conformity     with     civilized     minimum 
standards,  and  because  individuals  were 
viewed  in  international  law  as  objects 
and    therefore    an    extension    of    their 
domiciliary    state,   any  injury   done  an 
alien   was  an  injury  to  his  home  state 
who    then    had    a    legal   right   to   seek 
redress.        As     private     property     and 
human    freedom    were    interrelated,    it 
followed  that  there  was  an  equal  inter- 
national law  principle  affording  a  home 
state    the   right   to  protect  the  private 
properly  of  her  nationals  in  a  foreign 
stale.     Today's  utility  of  this  principle 
has   been    drastically    changed,  particu- 
larly in  Latin  America. 
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Such  authorities  on  Latin  America 
and  the  Organization  of  American 
States  as  the  husband  and  wife  team  of 
\.J.  Thomas  and  Ann  Van  Wynen 
Thomas  note  that: 

In  view  of  the  prohibition  of  the 
use  or  threat  of  force  against  the 
territorial  integrity  of  a  stale  set 
forth  in  the  United  Nations  Char- 
ter, the  strong  language  pro- 
hibiting intervention  in  the  ("bar- 
ter of  the  Organization  of  Ameri- 
can Stales,  and  the  prohibition 
against  military  occupation  of  a 
state  or  the  use  of  other  measures 
of  force  against  a  state,  also  in  the 
Charter  of  the  Organization  of 
American  Slates,  il  can  be  said 
that  armed  intervention  by  a  state 
on  behalf  of  its  nationals  who 
have  suffered  injury  and  a  denial 
of  justice  at  the  hands  of  another 
government  in  order  to  enforce 
reparation,  to  punish  and  prevent 
future  repetition,  i.e.,  lo  impose 
sanctions  in  the  form  of  reprisals, 
has  been  made  illegal. 

The  Thomases  maintain  that  the  legality 
of  protection  of  nationals  by  means  of 
intervention  must  therefore  rest  on 
some  "primary  right  which  is  excluded 
from  Ilit;  non-intervention  ban."  Such 
a  primary  right  is  the  right  of  self- 
defense  reserved  in  the  United  Nations 
Charter,  article  51;  the  Charter  of  the 
Organization  of  American  Slates,  ar- 
ticles 18  and  19;  and  ihe  Rio  Treaty, 
article  3.  This  right,  a  strictly  limited 
one,  must  be  determined  by  reference 
to  customary  international  law.8 


of  means  and  no  moment  for  delibera- 
tion*1 and  further,  the  action  taken  must 
involve  "nothing  unreasonable  or  exces- 
sive, since  the  act  justified  by  the 
necessity  of  self-defense  must  be  limited 
by  that  necessity  and  kept  clearly 
within  it."  The  conditions  under  which 
a  state  may  be  entitled,  as  an  aspect  of 
self-defense,  to  intervene  in  another 
stale,  in  order  to  protect  its  nationals 
from  injury,  were  formulated  by  Profes- 
sor Waldock  in  1952  as  follows:  "There 
must  be  (1)  an  imminent  threat  of 
injury  to  nationals,  (2)  a  failure  or 
inability  on  the  part  of  the  territorial 
sovereignty  to  protect  them,  and  (3) 
measures  of  protection  strictly  confined 
to  the  subject  of  protecting  them 
against  injury. 

Using  these  guidelines,  the  original 
limited  intervention  in  the  disorders  of 
the  Dominican  Republic  on  28  April 
1965  to  protect  U.S.  citizens  from 
imminent  danger  in  a  situation  of 
anarchy  did  not  violate  standards  of 
customary  international  law.  The 
United  States  chose,  however,  not  to 
rest  its  case  on  the  principle  of  self- 
defense.  Indeed,  both  the  United  Stales 
and  later  the  Organization  of  American 
Stales  carefully  avoided  the  use  of  the 
term  "self-defense, "  relying  instead  on 
maintaining  that  its  actions  were  sanc- 
tioned by  ihe  recognized  principle  of 
humanitarian  intervention.  The  rea- 
son why  is  clear.  Any  careful  reading  of 
article  51  of  the  United  Nations  Charier 
indicates  that  both  individual  slates  and 
regional  organizations  must  report  to 
and  take  orders  from  the  United  Na- 
tions for  action  taken  under  the  guise  of 
the  "inherent  right11  of  self-defense. 


Self-Defense.  The  best  statement  of 
the  conditions  for  the  exercise  of  this 
right  of  self-defense  is  found  in  the 
principles  laid  down  by  Secretary  of 
Slate  Daniel  Webster  in  ihe  Caroline 
incident  of  1837.  There  musl  be,  he 
said,  "a  necessity  of  self-defense,  in- 
stant, overwhelming,  leaving  no  choice 


Humanitarian  Intervention.  Tradi- 
tional international  law  recognized  the 
principle  of  humanitarian  intervention 
when  a  stale  abused  its  right  of  sover- 
eignly by  permitting  within  ils  territory 
the  treatment  of  ils  own  nationals  or 
foreigners  in  a  manner  violative  of  all 
universal      standards     of     humanity. 
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Some  maintain  that  the  strict  principles 
of  modern  multilateral  treaty  law  may 
have  completely  abolished  this  right, 
particularly  the  absolute  ban  on  inter- 
vention of  the  Charter  of  the  Organiza- 
tion of  American  States,13  while  others 
have  continued  to  assert  the  legality  of 
humanitarian  intervention.  Of  these 
latter,  the  most  eminent  is  Sir  Hersch 
Lauterpacht,  who  finds  intervention  to 
be  legally  permissible  "when  a  State 
renders  itself  guilty  of  cruelties  against 
and  persecution  of  its  nationals  in  such 
a  way  as  to  deny  their  fundamental 
human  right  and  to  shock  the  con- 
science of  mankind,"  4  the  rationale 
being  that  a  decent  respect  for  human 
rights  and  human  dignity  transcends  the 
doctrine  of  absolute  sovereignty  insu- 
lating a  state  from  interference  by  the 
international  community.  An  even 
more  meaningful  justification  is  that  of 
necessity,  for  there  is  no  remedy  except 
that  of  prevention. 

Some    Conclusions   on  Intervention. 

It  is  not  inevitable  that  men 
should  ask  whether  it  is  morally 
right  to  intervene  in  the  internal 
affairs  of  other  nations.  To  some, 
it  has  obviously  become  a  mere 
question  of  posture— how  to  keep 
a  straight  face  while  intervening, 
how  to  smile  piously  when  dis- 
covered, and  how  to  win  converts 
during  the  moral  upsurge  that 
should  accompany  the  exposure 
of  others  in  the  great  game  of 
intervention. 

Certainly  it  is  difficult  to  equate  inter- 
national law  and  the  concepts  of  domes- 
tic law  with  which  we  are  all  familiar.  In 
a  domestic  court  the  law  seems  clear, 
and  it  is  usually  quite  enough  to  per- 
suade the  presiding  judge  of  what  the 
law  is.  The  question,  oughl  the  court  to 
follow  the  law,  seldom  arises.  If  sound 
policy  dictates  a  change  in  existing  law, 
constitutional  provisions  are  provided  to 


seek  such  a  change.  International  law, 
on  the  other  hand,  has  no  international 
legislature  to  make  the  rules  of  the  game 
for  all  to  accept  and  follow.  It  has  no 
system  of  courts  and  no  police  force. 
Moreover,  the  rules  of  international  law 
are  far  from  being  precise.  There  is 
often  a  gap  between  what  looks  legal 
and  what  looks  reasonable.  This  gap  is 
most  often  closed  by  asserting  that  what 
looks  reasonable  must  be  legal. 

A  far  better  view  would  be  to  make 
an  objective  determination  of  what  the 
rule  of  international  law  is  and  then 
seek  to  follow  it.  As  Fisher  points  out: 

Rules  of  law  must  be  related  not 
only  to  the  policies  they  are 
designed  to  serve,  but  also  to  the 
means  by  which  compliance  with 
the  rules  is  to  be  sought.  For  the 
foreseeable  future  the  basic  means 
by  which  compliance  with  inter- 
national law  may  be  obtained  is 
through  the  enlightened  self- 
interest  of  the  various  govern- 
ments. If  this  is  so,  we  must  be 
prepared  to  argue  that  respect  for 
international  rules  does  in  fact 
serve  the  interest  of  each  govern- 
ment. The  most  fruitful  perspec- 
tive from  which  to  discuss  a  ques- 
tion of  international  law  may, 
therefore,  be  the  one  which  seeks 
to  persuade  a  government  official 
of  what  a  government  ought  to 
do. 

Instead  of  taking  the  position  that  there 
is  no  rule  of  international  law  to  deal 
with  certain  situations  that  are  bound  to 
arise  when  dealing  with  the  prohibition 
of  resort  to  force  and  nonintervention 
principles  contained  in  the  United  Na- 
tions Charier  and  the  Charter  of  the 
Organization  of  American  Stales,  and 
therefore  the  proper  course  is  to  pro- 
ceed with  whatever  practical  actions  will 
most  advance  the  general  interests  ol 
the  United  Stales,  would  it  not  be 
heller   to  ask   if  our  Nations  interests 
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would  be  belter  served  by  making  an 
honest  and  dclermincd  eflort  to  develop 
international  law  and  live  by  it? 

Vpplying  this  concept,  il  is  con- 
sidered very  doubtful  that  interventions 
solely  lor  the  protection  of  properly  of 
nationals  on  foreign  soil  have  any  basis 
in  the  modern  law.  Although  the  Suez 
erisis  of  1956  is  generally  regarded  as 
sounding  the  death  knell  of  this  con- 
cept, we  can  look  to  our  own  Govern- 
ment in  our  own  hemisphere  for  an- 
other example.  In  May  1959  the 
Agrarian  Reform  Law  in  Cuba  provided 
for  expropriation  of  properties  owned 
by  U.S.  citizens.  The  basis  of  evaluation 
was  universally  conceded  to  be  unfairly 
low,  and  compensation  was  in  the  form 
of  low  interest  Cuban  bonds  redeemable 
in  20  years.  Under  this  law,  property 
was  confiscated  without  court  orders 
and  in  some  cases  without  written  au- 
thorization. No  inventories  were  taken 
and  no  receipts  given.  The  U.S.  Govern- 
ment did  not  question  the  expropriation 
law  but  stated  that  it  expected  compen- 
sation in  accordance  with  accepted  rules 
of  international  law.  Within  I  year, 
$900,000,000  worth  of  U.S.  citizens1 
investments  were  appropriated.  Cuba 
then  took  the  position  that  any  duty  to 
compensate  would  impose  undue  hard- 
ships on  the  Cuban  Government.  Ry 
doing  nothing,  the  V.S.  Government  is 
seen  as  abrogating  any  right  she  may 
have  maintained  existed  for  interven- 
tions of  this  type,  for  international  law, 
as  domestic  law,  is  made  through  the 
actions  of  governments  and  the  prece- 
dents they  create. 

Interventions  for  purely  humani- 
tarian reasons  are  also  suspect.  In  the 
Dominican  Republic,  prior  to  the  over- 
throw of  Tiiijillo,  years  of  flagrant  and 
widespread  violations  of  the  human 
rights  of  Dominican  citizens  were  ig- 
nored. Following  recognition  of  the 
(.astro  government  in  Cuba,  a  wave  of 
political  executions  sickened  the  United 
Stales,  but  our  Government,  in  line  with 
the    general     rule     of    refraining     from 


pressing  foreign  governments  to  treat 
their  own  citizens  humanely,  remained 
silent.  When  the  concept  of  humani- 
tarian intervention  was  resurrected  in 
April  of  1965  as  justification  for  our 
initial  intervention  in  the  Dominican 
Republic,  il  was  done  to  avoid  reliance 
on  the  available  legal  basis  of  self- 
defense  which  would  have  occasioned 
involvement  with  the  United  Nations. 
This  is  not  to  condemn  the  right  of 
humanitarian  intervention  within  the 
collective  framework  of  the  United  Na- 
tions or  the  Organization  of  American 
States.  The  latler  organization  is  par- 
ticularly unique  in  the  stress  it  lays  on 
the  use  of  international  law  in  matters 
dealing  with  the  international  concern 
for  fundamental  human  rights,  al- 
though the  already  discussed  sensitivity 
of  Latin  American  States  with  respect 
to  intervention  has  enhanced  the  diffi- 
culty of  devising  effective  international 
measures  for  the  protection  of  human 
rights.  The  Inter- American  Gommission 
on  Human  Rights  created  in  1951  is 
authorized  to  consider  individual  com- 
plaints of  violations  of  certain  basic 
rights,  among  them  the  right  to  life  and 
liberty,  but  can  only  act  in  examining 
and  reporting  on  conditions  in  the 
various  states.  Thus  far,  this  Commis- 
sion has  proved  unable  to  "break  the 
crust    of    the    entrenched    thinking  on 
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intervention. 

In  any  treatment  of  the  subject  of 
intervention,  mention  must  be  made  of 
the  views  of  those  who  maintain  that  it 
is  policy  and  not  law  that  determines 
the  actions  of  states  in  their  dealings 
with  one  another.  Foremost  among 
these  is  former  Secretary  of  Slate  Dean 
Acheson  who,  in  commenting  on  the 
legal  position  of  the  United  Stales  in  the 
Cuban  missile  crisis,  staled  that  "prin- 
ciples, certainly  legal  principles,  do  not 
decide  concrete  cases,"  and  that  inter- 
national law  "simply  does  not  deal  with 
quest  ions  of  ultimate  power."  Al- 
though this  position  is  unsatisfactory  as 
an   appraisal  of  international  law,  it  is, 
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unfortunately,  a  realistic  assessment  of 
the  manner  in  which  states  approach  the 
conduct  of  international  affairs. 

Self-defense,  within  the  narrow  con- 
fines of  the  Wehster  definition  with 
added  emphasis  on  the  principle  of 
proportionality  in  measures  limited  to 
reasonably  repelling  the  danger,  may,  in 
the  final  analysis,  be  the  only  legally 
acceptable  grounds  for  intervention.  To 
send  405  troops  into  the  Dominican 
Republic  to  evacuate  U.S.  citizens  and 
other  foreign  nationals  meets  this  test. 
To  build  up  to  22,289  troops22  does 
not.  To  declare,  as  did  President  John- 
son in  his  speech  of  2  May  1965,  in 
support  of  the  massive  involvement, 
that  the  United  States  would  not  toler- 
ate another  Communist  government  in 
the  Western  Hemisphere  is  to  imply 
that  the  United  States  reserves  the  right 
to  determine  whether  or  not  there  is 
sufficient  Communist  involvement  in  an 
internal  revolution  in  the  Western 
Hemisphere  to  be  regarded  as  dangerous 
by  the  United  States,  and,  if  so,  the 
right  to  intervene  to  prevent  a  Commu- 
nist takeover.  This,  in  turn,  implies 
possible  intervention  in  any  of  the  Latin 
American  Slates.24  Hearing  in  mind 
that  "the  shape  of  things  to  come  is  in 
no  small  way  determined  by  the  actions 
of  great  powers,""5  was  there  any 
reason  for  us  to  be  shocked  by  the 
language  of  the  "Brezhnev  Doctrine" 
when  Russia  intervened  in  Czechoslo- 
vakia in  August  1968? 

"In  a  world  built  upon  national 
sovereignties  and  jurisdictions  and  the 
equality  of  independent  states,  any  state 
that  intervenes  in  the  internal  affairs  of 
another  undermines  the  institutional 
and  legal  foundations  on  which  its  own 
existence  rests."26  Until  there  is  an 
effective  international  organization  to 
cope  with  the  nuances  of  power  politics, 
the  only  hope  for  peace  and  an  orderly 
society  lies  in  the  major  powers'  realiza- 
tion that  restraint  and  dedicated  ad- 
herence to  established  and  accepted 
principles     of     international     law     are 


paramount  in  the  interest  of  survival. 
V-ANALYSIS  AND  CONCLUSIONS 

That  the  United  States  used  force  to 
protect  its  nationals  and  their  property 
in  the  Latin  American  States  in  the  19th 
and  early  20th  centuries  is  a  matter  of 
documented  fact.  It  is  also  clear  that 
whatever  the  posture  of  the  United 
Stales  prior  to  World  War  II,  its  legal 
obligations  have  since  changed  consider- 
ably, particularly  in  view  of  its  partici- 
pation in  the  United  Nations  and  the 
Organization  of  American  Slates.  While 
a  commanding  officer  may  have  acted 
with  impunity  in  the  early  20th  century 
with  regard  to  protecting  U.S.  citizens 
on  foreign  soil,  such  is  not  the  case 
today.  The  fact  remains,  however,  that 
although  customary  international  law 
has  changed  and  treaty  obligations 
impose  restraint,  the  problem  of  pro- 
tecting nationals  can  hardly  be  termed 
obsolete.  That  the  United  States  must 
protect  its  citizens  when  a  local  govern- 
ment is  unable  or  unwilling  to  protect 
them  is  as  true  today  as  it  was  in  1928 
when  Secretary  Hughes  addressed  this 
problem  to  the  Sixth  Conference  of 
Inter- American  Stales. 

Recognizing  that  prevention  is  the 
only  real  remedy  and  that  a  state  still 
has  a  duly,  if  not  a  right,  to  protect  its 
citizens,  how  then  is  this  protection  to 
be  afforded?  If  action  is  taken  uni- 
laterally, a  plea  of  safety  of  nationals  or 
even  humanitarian  intervention  may, 
unfortunately,  be  a  pretext  for  interven- 
tion having  nationalistic  or  other  ul- 
terior aims.  While  most  of  the  examples 
of  use  of  force  cited  by  Offult  were 
confined  to  the  purpose  avowed— the 
protection  of  nationals -many  possessed 
unavoidable  political  significance.  Such 
significance  would  be  inescapable  today. 
Certainly  there  is  no  country  in  Latin 
America  in  which  we  do  not  have  strong 
political  and  economic  interest. 

Inter-American  collective  interven- 
tion    through     the     auspices     of     the 
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Organization  of  \  men  can  Stairs  would 
solve  mam  of  the  problems  inherent  in 
unilateral  action.  A  permanent  Inter- 
Vmerican  Peace  Force  would  provide  a 

partial  answer  to  the  practical  problem 
of  devising  a  system  capable  of  swift 
action  in  future  emergencies  similar  to 
the  Dominican  Republic  crisis  of  L965. 
The  United  Stales  favors  the  creation  of 
such  a   force,  and  at   the  Second  Inter- 
Vmerican  Conference  at  Rio  dc  Janeiro 
in  November   1965  tried  to  interest  the 
Latin    American   nations  in  just    that.2 
Most    Latin    American   Stales   opposed 
the    idea.    Their    view    was    forcefully 
stated     in     Chilean     Foreign     Minister 
Gabriel   Valdes'  speech,   when  he  said: 
'The   inter-American   force   would   give 
our    regional    system     a    negative    and 
dangerous    ideological    connotation,    it 
would    destroy    the    fundamental    prin- 
ciple   of    non-intervention    and    would 
threaten  to  divide  us  into  irreconcilable 
blocs."      Professor  Plank   suggests   that 
Latin    Americans    would    consider    that 
any   such   force   would   be  collective  in 
name  only;  that  the  dominant  position 
of  the  United  States  would  mean  that 
any    intervention     would    have    to    be 
acceptable  to  and  dominated  by  it.    At 
any   rale,   the   U.S.    intervention   in  the 
Dominican    Republic    will   leave   lasting 
scars,    and    it    is   doubtful    that  such   a 
force  will  ever  be  created. 

Thus  politically  undesirable  as  it  may 
be,  unilateral  intervention  would  appear 
to  be  the  only  answer.  As  discussed 
supra,  to  be  lawful  such  intervention 
would  have  to  be  encompassed  within 
the  concept  of  self-defense.  It  would 
have  to  meet  the  test  of  necessity,  and, 
above  all,  it  would  have  to  meet  the 
standard  of  proportionality.  As  pointed 
out  by  Professor  Alford,  "military 
action  taken  to  acquire  territory,  super- 


sede a  government,  obtain  special  con- 
cessions or  lo  secure  various  political 
advantages,  seems  easily  distinguishable 
from  limited  action  to  protect  .  .  .  citi- 
zens which  is  terminated  when  the 
persons  are  withdrawn  or  are  otherwise 
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secured. 

In  today's  politically  orienled  world, 
any  decision  lo  intervene  under  the 
principle  of  self-defense  for  the  protec- 
tion of  the  lives  of  U.S.  citizens  should, 
ideally,  be  made  at  the  highest  Govern- 
ment level,  leaving  to  the  naval  com- 
mander only  the  task  of  implementing 
this  decision.  However,  since,  in  the 
final  analysis,  prevention  is  the  only 
remedy  and  timeliness  is  essential  lo 
prevention,  it  is  not  difficult  to  envision 
a  situation  where,  despite  modern  com- 
munication techniques,  the  com- 
manding officer  must  be  prepared  to 
determine  the  best  course  of  action 
under  the  circumstances  and  then  imple- 
ment his  own  decision. 

Authority  for  such  a  decision  exists, 
as  it  has  since  J  89.'},  in  articles  061. 'J  and 
0614  of  U.S.  Navy  Regulations.  It  re- 
mains only  to  update  article  0614  to 
conform  to  modern  standards  of  cus- 
tomary international  law.  It  is  suggested 
(hat  this  can  he  accomplished  by  the 
simple  expediency  of  deleting  any  refer- 
ence lo  "property"  and  substituting  the 
words  "self-defense"  for  the  outmoded 
language  "self-preservation  "  wherever 
the  latter  appears.  Additionally,  bearing 
in  mind  the  serious  international  conse- 
quences that  an  application  of  force 
could  entail,  it  is  suggested  that  specific 
operation  ordrrs  be  written  with  a  view 
toward  giving  commanding  officers 
definitive  guidance  in  the  enforcement 
of  this  right,  emphasizing  the  concept  of 
evacuation  over  all  other  means  of 
protection. 
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DEFINING  AGGRESSION-UNITED  STATES  POLICY 


Rodney  V.  Hansen 


INTRODUCTION 

The  purpose  of  this  paper  is  to 
analyze  the  position  of  the  United 
States  in  opposing  the  adoption  by  the 
United  Nations  of  a  definition  of  aggres- 
sion. 

Several  related  faetors  are  considered 
germane  to  a  discussion  of  the  problem 
as  it  is  stated.  First,  the  position  of  the 
United  States  regarding  the  criminality 
of  aggressive  war  is  examined  in  order 
that  the  moral  position  of  the  United 
States  can  be  determined.  It  is  not 
considered  within  the  scope  of  this 
treatment  to  address  the  question  of  I  lie 
legality  of  aggressive  war,  but  merely  to 

consider  the  policy  espoused  by  the 
United  Slates  on  the  subject. 

In  an  attempt  to  provide  an  overview 
of  the  multitudinous  definitions  extant 
in  the  world  community,  a  short  resume 
of  the  early  definitions  is  presented 
together  with  representative  examples 
of  the  two  major  types  of  definition.  No 
attempt  is  made  to  deal  extensively  with 
the  vagaries  of  the  many  definitions 
promoted  by  the  individual  nations  of 
the  world. 

The  Soviet  definition  presents  the 
greatest  departure  from  the  norms  of 
current  practice  in  the  United  Nations 
and  appears  to  be  currently  favored  by  a 
rather  large  percentage  of  the  United 
Nations  membership.  In  order  to  appre- 
ciate the  potential  effect  upon  U.S. 
policies,  past  and  present,  the  substance 
of  the  definition  is  considered  in  juxta- 
position to  both  the  general  nature  of 


U.S.  foreign  policy  actions  and  to 
specific  examples  of  past  episodes  in- 
volving the  international  use  of  force  by 
the  United  States. 

Finally,  an  attempt  is  made  to  illus- 
trate how  the  application  of  the  ele- 
ments of  the  Soviet  definition  in  cases 
of  suspected  aggression  may  operate 
against  the  interests  of  the  United  States 
within  the  United  Nations. 

I--AN  OLD  ISSUE  REVISITED 

The  Soviet  Resolution.  In  December 
1967  the  22d  United  Nations  General 
Assembly  considered  a  resolution,  sub- 
mitted by  the  Soviet  Union,  which  again 
placed  the  question  of  defining  aggres- 
sion before  the  United  Nations: 

Convinced  that  a  primary  problem 
confronting  the  United  Nations  in  the 
maintenance  of  international  peace  re- 
mains the  strengthening  of  the  will  of 
States  to  respect  all  obligations  under 
the  Charter, 

Considering  that  there  is  a  widespread 
conviction  that  a  definition  of  aggres- 
sion would  have  considerable  impor- 
tance for  the  maintenance  of  interna- 
tional peace  and  for  the  adoption  of 
effective  measures  under  the  Charter 
for  preventing  acts  of  aggression. 
Noting  that  there  is  still  no  generally 
recognized  definition  of  aggression, 

1.  Recognizes  that  there  is  a  wide- 
spread conviction  of  the  need  to  ex- 
pedite the  definition  of  aggression; 

2.  Establishes  a  Special  Committee 
on  the  Question  of  Defining  Aggres- 
sion, composed  of  tlurty-fivc  Member 
States  to  be  appointed  by  the  President 
of  the  General  Assembly,  taking  into 
consideration  the  principles  of  equit- 
able   geographical    representation   and 
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the  necessity  that  the  principal  legal 
systems  of  the  world  should  be  repre- 
sented; 

4.  Requests    the    Secretary-General 

to  provide  the  Speci.il  Committee  with 

the  necessary  Facilities  ami  services; 

">.  Decides  to  include  in  the  pro- 
visional agenda  of  its  twenty-third  ses- 
sion the  item  entitled  "Report  of  the 
Speeial  Committee  on  the  Question  of 
Defining  Aggression."! 

A  letter  from  the  Minister  for  For- 
eign Affairs  of  the  U.S.S.K.  had  pro- 
posed inclusion  of  the  resolution  on  the 
agenda.  This  letter  contained  a  series  of 
statements  that  smacked  of  the  usual 
Soviet  propaganda,  but  to  many  nations 
of  the  world  community  the  proposals 
seemed  to  reflect  an  accurate  exposition 
of  the  problems  weighing  upon  the 
conscience  of  the  "law-abiding"  nation- 
states.  The  Soviets  proclaimed  "...  of 
late,  there  have  been  increasing  in- 
stances of  the  use  of  armed  force  to 
commit  acts  of  aggression  against  sover- 
eign States  and  to  crush  peoples  strug- 
gling against  colonialism  and  for  free- 
dom and  independence. "  The  Russians 
continued  by  stating  that  acts  of  aggres- 
sion were  undermining  peace  and 
security  and  increasing  the  danger  of  the 
outbreak  of  a  new  world  conflict.  'Tn 
conjunction  with  the  vigorous  condem- 
nation of  aggression  and  the  adoption  of 
measures  preventing  it,  the  formulation 
of  a  definition  of  aggression  could, 
particularly  in  the  present  international 
situation,  make  an  important  contribu- 
tion to  the  cause  of  peace."  The  pro- 
posed definition  would  be  "a  stern 
reminder  to  the  forces  of  aggression  and 
war  that  they  bear  responsibility  for 
violating  international  peace.1- 

In  the  debate  that  followed,  the 
Soviet  delegate  noted  with  regret  that  in 
previous  United  Nations  sessions  the 
adoption  of  the  Soviet  draft  definition 
of  aggression  had  been  blocked  by  the 
United  States  and  added,  "Had  there 
been  a  universally  recognized  definition 
of  aggression,  the  American  interven- 
tionists would  find  it  far  more  difficult 


to  mask  their  crimes  in  Viet  Nam 
since  Vietnam  was  in  no  position  to 
pose  a  threat  to  the  security  of  the 
United  Stales.  The  Soviet  representative 
pointed  out  that  his  country  had  been  a 
champion  of  a  clear-cut  definition  of 
aggression  since  the  Dumbarton  Oaks 
Conference.  Several  countries,  he  con- 
tinued, had  thwarted  the  good  inten- 
tions of  the  Soviet  Union  in  order  to 
further  their  own  selfish  interests  of 
intervention  in  the  affairs  of  other 
countries  and  trying  to  suppress  the 
peoples  wars  of  liberation. ^ 

A  total  of  28  nations  entered  the 
subsequent  debate  on  the  subject.  The 
Soviet  satellites  added  their  usual  itera- 
tion of  the  party  line,  but,  in  addition, 
many  other  delegates  to  the  assembly 
spoke  out  in  favor  of  the  Soviet  resolu- 
tion. A  brief  summary  of  some  aspects 
of  the  debate  illustrating  typical  argu- 
ments is  presented  below. 

Africa.  Algeria  argued  that  it  was 
essential  to  define  the  general  principles 
of  the  Charter  more  closely  and  added 
that  international  tension  had  been 
artificially  created  to  block  the  advance 
of  colonial  peoples  to  independence. 
This  situation  had  led  to  major  conflicts 
such  as  in  the  Dominican  Republic, 
Vietnam,  and  the  Middle  East.  Any 
policy  which  rewarded  the  aggressor, 
according  to  the  Algerian  delegate, 
would  spell  the  suicide  of  the  United 
Nations.  The  Algerian  argument  ended 
by  pointing  out  that  the  definition  of 
aggression  would  complete  the  listing  of 
principles  of  international  law  dealing 
with  and  sjoverninjj  friendly  relations 
and  cooperation.'* 

The  Democratic  Republic  of  the 
Congo  also  favored  definition,  but  they 
felt  that  any  attempt  would  be  inade- 
quate unless  it  included  prohibition  of 
forms  of  aggression  such  as  propaganda 
and  assistance  to  armed  rebel  bands 
operating  against  another  State,  as  well 
as  pressure  on  the  State  and  passive  or 
active   assistance   to   armed  rebel  bands 
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operating  against  the  political  or  eco- 
nomic institutions  of  the  State  or 
against  ils  natural  resources.*1'  The 
Soviet  definition,  discussed  in  Chapter 
111.  provides  criteria  referred  to  by  the 
Congolese  delegation. 

Liberia,  too,  favored  a  definition, 
even    though    past   efforts   had    proved 

fruitless.  The  delegate  added  that  since 
the  last  attempt  was  made,  in  1957,  the 
membership  of  the  United  Nations  had 
increased  appreciably  and  should  pro- 
vide a  belter  environment  for  defining 
aggression/1 

The  Middle  East.  The  representative 
of  Iran  argued  for  the  definition  and 
enumerated  two  principles  that  had 
prompted  the  earlier  quests  for  defini- 
tion: first,  to  universalize  the  principles 
of  the  Nuremberg  trials;  and  second,  to 
strengthen  the  basis  of  judgment  em- 
ployed by  the  organization  for  the 
maintenance  and  restoration  of  interna- 
tional peace  and  security.  He  continued 
by  noting  that  although  the  search  for 
definition  had  lain  dormant  for  several 
years,  the  (General  Assembly  and 
Security  Council  had  both  entered  upon 
paths  which  were  more  likely  to  lead  to 
an  acceptable  and  feasible  definition. 7 
The  Iraqi  delegation  adopted  a  policy  of 
wholehearted  endorsement  of  the  Soviet 
resolution  which  could  provide  a  key  to 
preventing  the  erosion  and  collapse  of 
international  order,  if  it  might  lead  to 
an  acceptable  and  precise  definition  of 
aggression.  The  Syrian  Arab  Republic 
voiced  similar  sentiments,  adding  that 
arguments  against  the  proposal  were  a 
reflection  of  the  desire  of  certain 
powers  to  safeguard  their  selfish  inter- 
ests and  to  ensure  that  force  would 
prevail  over  law.** 

The  representative  of  Afghanistan 
said  that  a  definition  would  help  the 
Security  Council  in  its  deliberations. 

Asia.  India  welcomed  the  initiative  of 
the  Soviet  Union  in  bringing  the  matter 
before  the  United  Nations,  pointing  out 
that  collective  security  was  vital  to  the 


smaller  nations,  and  everything  possible 
must  be  done  to  strengthen  the  system. 
The  definition  of  aggression  would  be, 
according  to  the  Indian  delegate,  a 
worthwhile  step  in  that  direction.  The 
Indians  fell  that  the  reason  tin*  l().r>7 
definition  was  not  adopted  was  to  pro- 
vide the  many  new  members  of  the 
organization  an  opportunity  to  consider 
the  matter  and  offer  their  views.  The 
time  had  now  come  for  resuming  work 
on  a  definition  of  aggression. 9 

Cambodia  presented  an  argument 
similar  to  that  of  India,  but  noted  that 
the  lack  of  a  definition  enabled  the 
United  States  to  perpetrate  crimes  all 
over  the  world  against  those  who  dared 
to  reject  its  domination.)  0  The  Philip- 
pines favored  adoption  of  an  objective 
definition  and  urged  the  Assembly  to 
move  ahead  with  the  task.  Thailand 
indicated  that  a  definition  would  be 
beneficial  but  doubled  that  the  time 
was  right  for  an  attempt,  and  China  also 
spoke  out  against  definition. 

Western  Hemisphere.  The  represen- 
tative of  Mexico  said  his  government 
had  always  held  that  a  definition  of 
aggression  was  legally  and  technically 
feasible,  and  the  result  would  be  useful 
and  appropriate.  The  delegation  an- 
nounced that  a  definite  decision  on  the 
question  could  be  laken  up  at  the  24th 
Session. 1 1  Cuba  echoed  the  Soviet  con- 
tention that  a  definition  was  being 
blocked  by  states  engaged  in  aggression 
and  who  were  not  interested  in  anything 
which  might  contribute  to  its  condem- 
nation. 

The  United  States  Stands  Alone.  The 

U.S.  representative  argued  that  since  his 
delegation  surmised  that  the  Soviet  item 
was  pure  propaganda,  he  had  opposed 
the  proposal.  The  delegate  then  pointed 
out  that  our  involvement  in  Vietnam 
was  in  the  role  of  a  defender  against 
aggression  and  that  the  United  Stales 
had  proposed  that  the  matter  be  de- 
bated in  the  Security  Council.  In  con- 
trast   to   its  stated   benevolent   concern 
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for    world   order,  the   U.S.S.K.   had  em- 

barkcd  on  a  program  of  aggression 
eommencini!   in    \l)lV.\   with    the  incor- 

rn 

poralion  ol  Estonia,  Lithuania,  and 
Latvia  into  the  Soviet  Union.  This  was 
followed  h\   the  subversion  of  Cy.ceho- 

Slovakia  in  MJ  18.  the  aiding  and  abetting 
ol  the  Korean  invasion  of  1950,  and  the 
suppression  of  a  free  government  of 
Hungary  in  195 6.  All  of  ihcsc  aggressive 
actions  were  perpetrated  by  a  nation 
which  had  since  1933  favored  an  inter- 
national definition  of  aggression.  The 
United  Slates  closed  its  argument  by 
stating  that  it  would  he  glad  to  discuss 
the  Soviet  proposal  in  the  proper  forum, 
which  was  not  the  General  Assembly, 
but  in  the  Sixth  Committee. 

Considering  the  entire  debate,  a  total 
of  22  nations  spoke  out  in  favor  of  the 
Soviet  proposal  to  pursue  the  quest  for 
defining  aggression  and  were  generally 
in  favor  of  the  Soviet  draft  definition. 
Of  those  who  entered  the  debate,  an 
additional  eight  favored  definition  but 
preferred  a  broader  abstract  definition, 
and  one  preferred  a  more  comprehen- 
sive version  of  the  Russian  proposal.  A 
total  of  only  six  nations,  the  United 
Slates,  United  Kingdom,  China,  Nor- 
way, Canada,  and  Australia  spoke  out 
against  definition. 

In  the  General  Assembly  vote  on  the 
Soviet  proposal  an  overwhelming  ma- 
jority of  (H)  nations  voted  for  the 
resolution-- 18  abstained  from  voting- 
and  a  single  nation,  the  United  States, 
voted   against  adoption  of  the  measure. 

The  implications  of  this  vole,  al- 
though dramatic,  do  not  necessarily 
suggest  that  the  United  Slates  is  unequi- 
vocally opposed  to  discussions  of  the 
definition  of  aggression,  but  emphasize 
the  fact  that  the  U.S.  policy  has  gener- 
ally been  orienled  against  the  Soviet 
policy  of  pressing  for  a  definition  of 
aggression. 

This  latest  incident  in  the  General 
Assembly    does   serve    to    revivify    the 

continuing   clash    of  Soviet  and   United 


Stales  interests  in  the  political  and  legal 
aspects  ol  defining  aggression  and  again 
opens  the  question  of  whether  the  U.S. 
polit*) ,    in    llie  context   of  lite  current 

world  situation,  is  valid  in  opposing, 
almost  singlchandedlv.  the  proposed 
Soviet  definition  of  agression. 

H--CRIMINAL1TY  OF 

AGGRESSIVE  WAIi- 
TIIE  UNITED  STATES  POLICY 

In  addressing  the  question  of  for- 
mally defining  aggression  in  the  context 
of  the  larger  foreign  policy  of  the 
United  States,  it  is  first  necessary  to 
examine  the  question  of  aggressive  war 
and  the  U.S.  policy  on  that  subject.  In 
general,  United  Nations  actions  arc 
recommendatory  in  nature  and  not 
binding  on  the  parties  involved.  This  is 
particularly  true  in  the  case  of  perma- 
nent members  of  the  Security  Council, 
since  the  only  action  that  could  be 
taken  against  them,  assuming  the  use  of 
the  veto  power,  would  be  by  the 
General  Assembly  under  the  Uniting  for 
Peace  Resolution: 

[The  United  Nations]  provides  for  the 
organization  of  collective  force  to  frus- 
trate aggression  whenever  the  great 
powers  are  unanimously  disposed  to 
support  such  action;  but  it  docs  not 
create  an  enforcement  mechanism 
capable  of  being  used  to  control  great 
powers  or  states  backed  by  great 
powers.^ 

Even  though  sanctions  could  not  be 
forced  on  the  United  States  by  the 
Assembly,  the  U.S.  Government  has 
consistently  maintained  the  position,  al 
least  on  the  surface,  that  it  must  be 
"morally"  correct  in  international  deal- 
ings. As  the  principal  driving  force  in 
the  founding  and  nurturing  of  the 
organization,  the  United  Stales  must 
maintain  an  appearance  of  allegiance  to 
the  principles  and  goals  of  its  Charter. 
Secretary  of  Slate  Husk  defined  our 
concepts  of  l).^.  policy  in  the  United 
Nations  by  stating  that  our  goals,  in 
part,  were  "Security  through  Strength: 
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to  deter  or  defeat  aggression  at  any 
level,  whether  of  nuclear  attack  or 
limited  war  or  subversion  and  guerilla 
tactics,"  and  "Community  under  Law: 
to  assist  in  the  gradual  emergence  of  a 
genuine  world  community,  based  on 
cooperation  and  law  .  .  .  "- 

President  Johnson  enunciated  the 
official  view  of  the  United  States  when 
he  staled,  "We  support  the  United 
Nations  as  the  best  instrument  yet 
devised  to  promote  the  peace  of  the 
world  ..."** 

Since  the  United  States  is  firmly 
committed  to  upholding  the  purposes  of 
the  United  Nations,  a  definition  of 
aggression  could  have  serious  implica- 
tions in  the  conduct  of  its  foreign  policy 
if,  in  fact,  the  United  States  has  estab- 
lished a  firm  policy  on  the  outlawing  of 
wars  of  aggression.  Although  many  indi- 
vidual statements  of  Government  of- 
ficials have  alluded  to  a  denunciation  of 
aggressive  war,  a  brief  examination  of 
the  background  and  chronology  of 
events  germane  to  the  matter  will  estab- 
lish a  more  definite  determination  of 
U.S.  policy.  The  criminality  of  aggres- 
sive war  is  a  subject  of  continuing 
discussion  by  the  world  legal  com- 
munity, and  the  legal  aspects  of  a 
definition  are  not  within  the  scope  of 
this  treatment.  The  subject  can  be 
approached,  however,  from  a  discussion 
of  the  record  of  the  United  States  in 
matters  involving  aggressive  war  and  as 
evidenced    by    policy    pronouncements. 

Prior  to  the  20th  century,  the  United 
States  maintained  a  relatively  dormant 
posture  on  the  consideration  of  the 
criminality  of  aggressive  war.  The  lack 
ol  early  interest  was  not  founded  on  a 
lack  of  experience  in  warfare.  As 
pointed  out  by  Ouincy  Wright,  "The 
United  States,  which  has,  perhaps  some- 
what unjustifiably,  prided  itself  on  its 
peacefulness,  has  had  only  twenty  years 
during  its  entire  history  when  its  army 
or  navy  has  not  been  in  active  operation 
during  some  days,  somewhere."4 


Perhaps  the  first  steps  in  the  manifes- 
tation of  official  U.S.  policy  on  the 
subject  were  the  Hague  Conventions  of 
1899  and  1907  and  the  Geneva  Conven- 
tions of  1929.  These  conventions  made 
no  attempts  at  delimitation  of  the  legal 
aspects  of  war  itself.  Hut  the  nations  did 
agree  "before  an  appeal  to  arms  ...  to 
have  recourse,  as  far  as  circumstances 
allow,  to  the  good  offices  or  mediation 
of  one  or  more  friendly  powers. "5  The 
humanitarian  principles  set  forth  in  the 
treaties  were  definite  first  steps  toward 
the  eventual  prohibition  of  aggressive 
war  as  an  element  of  U.S.  policy. 

In  1928  the  United  States  made  two 
significant  moves  toward  the  denuncia- 
tion of  aggressive  war.  In  February  a 
resolution  of  21  American  Republics, 
including  the  United  States,  resolved  at 
the  Sixth  (Havana)  Pan-American  Con- 
ference that  '  .  .  .  war  of  aggression 
constitutes  an  international  crime 
against  the  human  species.""  More  im- 
portantly, the  Pact  of  Paris,  better 
known  as  the  Kellogg-Hriand  Pact, 
signed  on  27  August  1928  by  the 
United  States,  Great  Britain,  Germany, 
France,  Japan,  Italy,  Poland,  Belgium, 
and  later  by  a  total  of  03  nations, 
provided  a  seemingly  definitive  concrete 
condemnation  of  war  and  called  upon 
all  parties  to  "renounce  it  as  an  instru- 
ment of  national  policy  in  their  rela- 
tions to  one  another."? 

Henry  L.  Stimson,  U.S.  Secretary  of 
State  and  an  internationally  respected 
lawyer,  in  1932  enunciated  the  Ameri- 
can interpretation  of  the  Kellogg-Hriand 

Pact: 

War  between  nations  was  renounced 
by  the  signatories  of  the  Hriand- 
Kellogg  Treaty.  This  means  that  it  has 
become  illegal  throughout  practically 
the  entire  world.  It  is  no  longer  to  be 
the  source  and  subject  of  rights.  It  is 
no  longer  to  be  the  principle  around 
which  the  duties,  the  conduct,  and  the 
rights  of  nations  revolve.  It  is  an  illegal 
thing.  Hereafter  when  two  nations  en- 
gage in  armed  conflict  either  one  or 
both  of  them  must  be  wrong-docrs-- 
violators  of  this  general  treaty  law.  We 
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no  longer  draw  a  circle  about  them  and 
treat    them  with  the  punctilios  of  the 

duelist  s  code.  Instead,  we  denounce 
them  as  law-breakers.  By  that  very  aet, 
we  have  made  obsolete  many  legal 
precedents  and  have"  pi ven  the  legal 
profession  the  task  of  reexamining 
many  of  its  codes  and  treaties." 

The  legislative  branch  of  the  United 
Stales  liu<l  previously  committed  itself 

to  the  outlawry  ol  war  when  on  12 
December  l()27  the  Senate  adopted  a 
resolution  introduced  by  Senator  Wil- 
liam E.  Borah  which  contained  the 
dictum,  "that  is  the  view  of  the  Senate 
of  the  United  States  that  war  between 
nations  should  be  outlawed  as  an  insti- 
tution or  means  of  settlement  of  inter- 
national controversies  by  making  it  a 
public  crime  under  the  law  of  na- 
tions.,H* 

The  interpretation  of  Secretary  Stim- 
son  and  Senator  Borah  was  by  no  means 
universal.  The  world  legal  community 
did  not  unanimously  consider  the  pact 
as  an  international  criminal  code.  Mr. 
Kellogg  implies  that  the  treaty  bearing 
his  name  gives  the  nations  involved  the 
right  to  determine  their  own  guilt  or 
innocence  in  matters  involving  a  viola- 
tion of  the  treaty:  "Every  nation  is  free 
at  all  times  and  regardless  of  treaty 
provisions  to  defend  its  territory  from 
attack  or  invasion,  and  it  alone  is 
competent  to  decide  whether  circum- 
stances require  recourse  to  war  in  self- 
defense. 'TO 

The  general  disagreement  over  the 
viability  of  the  pact  as  a  source  of  law 
centered  on  the  lack  of  sanctions  in  the 
system  to  deal  with  violators  of  the 
pact.  The  sanction  of  world  opinion  was 
not  considered  adequate  in  giving  the 
pact  the  characteristics  requisite  of  a 
substantive  element  of  the  law  of  na- 
tions. Lauterpacht  held  that  ;This 
'epoch-making'  document  [the  Kellogg- 
Briand  Pact]  thus  could  not  really  be  of 
any  legal  significance  for  the  future 
validity  of  the  law  of  neutrality:  there 
were  not  even  any  technical  difficulties 
arising  from  it  in  this  connection."'  1 


The  International  Law  Association, 
in  recognition  of  the  divergent  opinions 
of  international  legal  scholars  and,  in 
particular,  the  concern  of  the  United 
Stales  over  the  lack  of  definitive  en- 
forcement measures  intrinsic  to  the 
pact,  adopted  a  series  of  resolutions  at 
its  conference  in  Budapest  on  10  Sep- 
tember 1931.  These  resolutions  are 
known  as  the  "Budapest  Articles  of 
Interpretation.1'  They  read  in  part: 

(2)  A  signatory  State  which  threat- 
ens to  resort  to  armed  force  for  the 
solution  of  an  international  dispute  or 
conflict  is  guilty  of  a  violation  of  the 
Pact. 

(4)  In  the  event  of  a  violation  of  the 
Pact  by  a  resort  to  armed  force  or  war 
by  one  signatory  State  against  another, 
the  other  States  may,  without  thereby 
committing  a  breach  of  the  Pact  or  of 
any  rule  of  International  Law,  do  all  or 
any  of  the  following  things: -- 

(a)  Refuse  to  admit  the  exercise  by 
the  State  violating  the  pact  of  bellig- 
erent rights,  such  as  visit  and  search, 
blockade,  etc. 

(b)  Decline  to  observe  towards  the 
State  violating  the  pact  the  duties 
prescribed  by  International  Law,  apart 
from  the  pact,  for  a  neutral  in  relation 
to  a  belUgercnt; 

(c)  Supply  the  State  attacked  with 
financial  or  material  assistance,  includ- 
ing munitions  of  war; 

(d)  Assist  with  armed  forces  the 
State  attacked.! ^ 

These  interpretations  tended  to  solidii'y 
the  substance  of  the  pact  and  enforced 
the  U.S.  policy  proscribing  international 
use  of  force. 

Prior  to  the  advent  of  World  War  II, 
the  policy  of  the  United  States  regard- 
ing the  criminality  of  war  was  well 
established,  and  the  legal  content  of  the 
policy  was  extended  to  the  addressing 
of  the  legal  ramifications  of  aid  to 
victims  of  aggression.  Naturally,  the 
United  States  adopted  the  philosophy 
that  since  wars  of  aggression  were  repug- 
nant to  the  international  community, 
aid  to  the  victims  was  a  logical  reaction 
of  the  government.  The  general  policy 
as  stated   by    Robert    II.  Jackson,  then 
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Attorney  General  of  the  United  States, 
was: 

Present  aggressive  wars  arc  civil  wars 
against  the  international  community. 
Accordingly,  as  responsible  members 
of  that  community,  we  can  treat  vic- 
tims of  aggression  in  the  same  way  we 
treat  legitimate  governments  when 
there  is  civil  strife  and  a  state  of 
insurgency-that  is  to  say,  we  are  per- 
mitted to  give  to  defending  govern- 
ments all  the  aid  we  choose.  13 

Mr.  Stimson,  Secretary  of  War  at  that 
time,  testifying  before  the  House  Com- 
mittee on  Foreign  Affairs  with  respect 
to  the  proposed  lend-lease  bill,  pointed 
out  that  the  United  States  was  primarily 
responsible  for  the  increasing  recogni- 
tion of  the  criminality  of  aggressive  war, 
but  added  that  "...  It  has  not  been 
recognized  ...  by  these  Houses  of  Con- 
gress here  that  were  the  parents  of  it, 
what  a  vital  change  was  made  in  the 
system  of  international  law  by  that 
action.'''  The  significance  of  the  U.S. 
leadership  against  aggressive  war  was  not 
largely  appreciated  by  Congress  or  the 
public.  14 

World  War  11  and  its  widespread 
destruction  gave  renewed  impetus  to  the 
need  for  a  true  international  world  legal 
system  with  potent  international  organi- 
zation to  maintain  the  force  of  law  over 
the  law  of  force.  The  loss  of  life  from  all 
sources  during  World  War  II  was  esti- 
mated to  be  over  60  million. 1 5  Cer- 
tainly the  advent  of  nuclear  weapons 
assured  a  potential  population  destruc- 
tion increase  of  at  least  an  order  of 
magnitude  in  the  "next"  general  war. 

The  legal  aftermath  of  the  Second 
World  War  was  initiated  by  the  prece- 
dent-setting Nuremberg  trials.  It  should 
be  noted,  however,  that  the  punishment 
of  defeated  leaders  was  not  "illegal"  or 
without  precedent.  In  405  B.C.  the 
Lacedaemonian  Admiral  Lysander,  after 
the  destruction  of  the  Athenian  Fleet, 
called  his  allies  together  to  determine 
the  fate  of  his  prisoners.  The  council  of 
allies  was  similar  to  a  court  which  heard 
witnesses    and    examined    the   evidence 


before  arriving  at  a  judgment  and  sen- 
tence. All  prisoners,  except  one,  were 
sentenced  to  death. 

The  precedent  of  the  Nuremberg 
trials  was  the  attempt  to  establish  a 
substantive  rule  ol  law,  making  aggres- 
sive war  a  crime  for  which  individuals 
could  be  held  accountable  and  pun- 
ished. This  had  the  effect  of  establishing 
in  world  opinion  the  principle  that 
justice  and  law  had  triumphed  over  the 
law  of  force.  The  promise  of  Winston 
Churchill,  made  on  8  September  1942, 
was  destined  to  be  consummated  by  the 
Nuremberg  trials: 

.  .  .  Those  who  are  guilty  of  Nazi 
crimes  will  have  to  stand  up  before 
tribunals  in  every  land  where  the 
atrocities  have  been  committed,  in 
order  that  an  indelible  warning  may  be 
given  to  future  ages  and  that  successive 
generations  of  men  may  say,  "So 
perish  all  who  do  the  like  again. "1° 
[Emphasis  supplied! 

The  Nuremberg  tribunal  and  its  char- 
ter provided  the  United  States  with  an 
impressive  step  forward  in  its  quest  to 
codify  the  criminality  of  war.  The 
United  States  chose  as  its  chief  represen- 
tative Robert  II.  Jackson,  Associate 
Justice  of  the  Supreme  Court  and  for- 
mer Attorney  General,  who  had  long 
been  a  proponent  of  increased  emphasis 
on  codification  of  the  criminal  aspects 
of  war.  In  an  address  to  the  Inter- 
American  Bar  Association  at  Havana  on 
27  March  1947,  Mr.  Jackson  as  At- 
torney General  said: 

...  No  longer  can  it  be  argued  that  the 
civilized  world  must  behave  with  rigid 
impartiality  toward  both  an  aggressor 
in  violation  of  the  treaty  and  the 
victims  of  unprovoked  attack.  We  need 
not  now  be  indifferent  as  between  the 
worse  and  the  better  cause,  nor  deal 
with  the  just  and  the  unjust  alike.  17 

Mr.  Jackson  had  rather  broad  official 
guidelines  for  his  task  as  U.S.  Represen- 
tative to  the  International  Conference 
on  Military  Trials  which  commenced  in 
June  1945.  The  guidelines  included  (1) 
The  Moscow  Declaration,  which  formed 
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the  immediate  basis  for  the  establish- 
ment of  the  International  Military 
Tribunal,  and  the  charter.  This  declara- 
tion  established  the  general  guidelines 

for  the  trials  and  made  provisions  to  try 
major  war  criminals,  not  in  national 
court.-,  but  by  "joint  decision"  of  allied 
govern  me  nls;  and  (2)  the  Yalta  Memo- 
randum, addressed  lo  the  President  of 
the  United  States,  which  established 
U.S.  overall  policies  and  guidelines  in 
the  conduct  of  war  crimes  trials.  It 
included  delineation  of  the  crime  to  be 
considered  by  the  tribunal  and  provided 
a  base  date  of  1933  as  the  beginning  of 
German  criminal  actions.  The  memoran- 
dum also  included  guidelines  for  select- 
ing and  identifying  those  to  be  punished 
and  the  difficulties  that  might  be  en- 
countered in  identification.  The  docu- 
ment ended  with  a  recommended  pro- 
gram for  trying  the  criminals.  Of  par- 
ticular importance  is  the  emphasis  on 
the  aspect  of  making  an  authentic 
record  of  German  crimes. 

In  the  proceedings  of  the  conference 
the  U.S.  representative  adopted  a  singu- 
lar policy:  to  make  the  charter  of  the 
International  Military  Tribunal  and  the 
proceedings  of  the  trials  themselves 
stand  as  a  massive  framework  for  the 
development  and  codification  of  sub- 
stantive international  criminal  law.  The 
Kussian  delegate,  (Jen.  I.T.  Nikitchenko, 
adopted  the  philosophy  that  trials  were 
of  a  purely  ephemeral  nature,  designed 
to  inflict  summary  punishment  on  the 
beaten  Nazis.  In  the  deliberations  on  the 
language  of  the  charter,  Nikitchenko 
made  the  following  pronouncement  re- 
garding the  [].S.  proposal  for  the  defini- 
tion of  war  criminals:  "In  my  opinion 
we  should  not  try  lo  draw  up  this 
definition  for  the  future  .  .  .  "18 

His  general  opinion  regarding  the 
legal  substance  of  the  charter,  so  impor- 
tant to  Justice  Jackson,  is  indicated  in 
this  statement  of  the  Kussian:  'The  fact 
that  the  Nazi  leaders  are  criminals  has 
already  been  established.  The  task  of 
the    Tribunal   is  only   lo  determine  the 


measure  of  guilt  of  each  particular 
person  and  mete  out  the  necessary 
punishment— the  sentences. "1  ^ 

Professor  \.N.  Train  in,  of  the  Soviet 
delegation,  also  believed  that  the  con- 
sideration ol  the  conference  should  be 
limited  to  the  task  at  hand  and  not  be 
concerned  with  providing  future  guid- 
ance lor  international  lawyers:  There 
might  come  a  time  when  there  will  be  a 
permanent  international  tribunal  of  the 
United  Nations  organization,  but  this 
tribunal  has  a  definite  purpose  in  view, 
that  is,  to  try  criminals  of  the  European 
Axis  powers  .  .  .  ,,2() 

The  French  delegation,  headed  by 
Judge  Robert  Falco,  generally  adopted  a 
policy  of  not  accepting  the  principle  of 
law  that  aggressive  war  constituted  a 
defined  criminal  action.  Professor  Andre 
Gros,  the  assistant  representative  of 
France,  set  forth  the  basis  of  the  French 
position  when  he  said,  "We  do  not 
consider  as  a  criminal  violation  the 
launching  of  a  war  of  aggression."2!  In 
contrast  to  the  United  States,  the 
Frenchmen  did  not  desire  to  be  associ- 
ated with  an  attempt  to  formulate 
international  law.  The  French  represen- 
tative pointed*  out  that  "We  are  not 
declaring  a  new  principle  of  interna- 
tional law.  We  are  just  declaring  we  are 
going  to  punish  those  responsible  for 
criminal  acts. "2 2 

The  British  representative,  Sir  David 
Maxwell  Fyfe,  succinctly  stated  the 
position  of  his  government  in  this  state- 
ment, 

The  question  comes  to  tins:  wheth- 
er it  is  right  or  desirable  to  accept  the 
position  that  a  war  of  aggression  is  a 
crime.  It  seems  to  be  agreed  that  it  is. 
The  fundamental  difficulty  is  the  lack 
of  sanction.  More  strictly  it  may  be 
said  that  it  is  accepted  as  a  crime 
without  declared  punishment  or  any 
declared  sanction  against  it.-J 

This  position  was  essentially  parallel  to 
that  of  the  United  States,  and  this 
parallelism  was  generally  observed 
throughout  the  whole  of  the  delibera- 
tions. 
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Mr.  Justice  Jackson,  during  the  form- 
ing of  the  charter,  maintained  His  insis- 
tence that  the  results  of  their  efforts 
would  fulfill  the  dual  role  of  establish- 
ing the  guilt  and  setting  the  punishment 
of  the  Nazi  hierarchy  and  of  providing 
future  legalists  with  a  carefully  prepared 
source  of  law  reflecting  the  policy  of 
tin;  United  States,  lie  further  empha- 
sized the  orientation  of  the  United 
States  by  noting,  "Our  attitude  as  a 
nation,  in  a  number  of  transactions,  was 
based  on  the  proposition  that  this  [war] 
was  an  illegal  war  from  the  moment  that 
it  was  started  .  .  .  "24 

In  his  report  to  President  Truman, 
Justice  Jackson  summarized  his  position 
concerning  the  development  of  law 
using  the  charter  as  a  vehicle  for  estab- 
lishing the  criminality  of  aggressive  war: 

This  Pact  constitutes  only  one  in  a 
scries  of  acts  which  have  reversed  the 
viewpoint  that  all  war  is  legaJ  and  have 
brought  International  Law  into  har- 
mony with  the  common  sense  of  man- 
kind, that  unjustifiable  war  is  a 
crime  .  .  .  Any  legal  position  asserted 
on  behalf  of  the  United  States  will 
have   considerable   significance   in  the 

future     evolution     of     International 
Law.25 

The  United  States,  a  major  partici- 
pant in  the  drafting  of  the  United 
Nations  Charter,  continued  its  position 
as  a  salient  force  in  the  quest  for 
estabbshing  a  legal  basis  for  the  out- 
lawing of  aggressive  war.  The  provisions 
of  the  charter  very  nearly  approach,  at 
least  theoretically,  the  complete  subju- 
gation of  aggressive  war  to  the  interna- 
tional community.  Signatories  to  the 
charter  are  bound  to  "settle  their  inter- 
national disputes  by  peaceful  means" 
and  to  "refrain  in  their  international 
relations  from  the  threat  of  use  of 
fo 
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The  Security  Council  was  entrusted 
with  the  power  to  react,  with  the  use  of 
force  if  necessary,  to  "any  threat  to  the 
peace,  breach  of  peace  or  acts  of  aggres- 
sion. "27 


In  summary,  the  policy  of  the  United 
States  during  the  20th  century  has  been 
one  of  continuing  to  press  for  recogni- 
tion of  the  initiation  of  wars  of  aggres- 
sion as  an  international  crime.  Our 
position  was  particularly  strong  during 
the  deliberations  for  the  development  of 
the  charter  for  the  International  Mili- 
tary Tribunal,  even  though  other  partici- 
pants in  the  negotiations- Russia  and 
France-adopted  a  philosophy  that  the 
universal  denunciation  of  aggressive  war 
as  an  international  crime  was  not  in 
consonance  with  the  "facts  of  life" 
extant  in  the  world  political  commu- 
nity. 

III-DEFINITIONS  OF  AGGRESSION 

In  Chapter  II  the  policy  of  the 
United  States  regarding  the  illegality  of 
aggressive  war  was  surveyed,  disclosing  a 
continuing  effort  to  preclude  the  legal 
use  of  force  in  the  cause  of  agression. 
The  difficulties  in  characterizing  the 
concept  of  aggression  and  in  defining 
exactly  who  is  the  aggressor  in  a  singular 
episode  have  paralleled  the  development 
of  the  concept  of  outlawing  aggressive 
war. 

The  paradoxical  nature  of  the  prob- 
lem can  be  illustrated  by  considering 
that  in  spite  of  apparent  agreement 
among  world  leaders  on  the  principle 
that  aggressive  war  is  a  crime  to  be 
condemned  by  international  law,  the 
buildup  of  arms  throughout  the  world 
has  continued  at  an  unprecedented 
pace,  and  an  almost  continuous  parade 
of  armed  conflicts  have  transited  the 
pages  of  history  in  recent  decades.  The 
imbroglio  has  arisen  from  the  fact  that 
the  effects  of  agreement  on  the  princi- 
ple have  been  negated  by  a  widespread 
disagreement  as  to  the  meaning  of  "ag- 
gression." No  definition  of  the  term  has 
ever  been  accepted  by  the  policymakers 
of  the  international  community,  and 
each  "side"  believes  the  other  will 
couch  its  aggressive  overtures  in  terms 
of  repelling  the  aggressive  designs  of  the 
"other  side." 
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It  is  not  a  case  of  failing  to  attempt 
to  arrive  at  a  universal  agreement  on  the 
exact   definition  of  aggression,  l>ui   is 

rather  that  the  continuing  process  Iki> 
met  with  frustration  because  of  the 
wide  divergence  ol  opinion  on  the 
avenues  ol  approach  to  the  final  prod- 
uct. Generally  speaking,  the  world  com- 
innnily  is  polarized  on  the  subject,  one 
camp  being  the  "definers,*1  the  other 
the  "nondefiners."  The  "definers"  are 
further  divided  within  their  own  group, 
as  will  he  discussed  in  Chapter  IV.  In 
the  critical  matter  of  defining  agres- 
sion, the  policy  of  the  United  States  has 
been  of  an  ambivalent  nature,  initially 
on  the  side  of  the  "definers"  during  the 
pre -United  Nations  period,  then  leading 
the  "nondefiners"  in  the  United  Nations 
deliberations.  A  review  of  the  develop- 
ment of  the  circumstances  leading  to 
the  current  stalemate  among  diplomats 
and  jurists  must  necessarily  precede  an 
attempt  to  establish  the  desirability  of  a 
definition  of  aggression  in  the  context 
of  the  U.S.  position  as  a  world  "super- 
power.'1 

Early  Views  on  War  and  Aggression. 

War  and  the  use  of  force  have  been  an 
integral  part  of  life  on  this  planet  since 
before  the  appearance  of  man  and  have 
only  recently  been  considered  to  lie 
violations  of  legal  order.  Animal  warfare 
probably  began  well  before  the  Paleo- 
zoic Era  as  competition  between  the 
cytoplasmic  cells  for  the  necessities  of 
survival.  As  the  sophistication  of  life 
forms  rose  to  the  higher  levels  of  true 
animal  life,  so  did  the  methods  and 
techniques  of  warfare.  The  use  of  force 
in  the  animal  world  can  generally  he 
considered  to  arise  from  rivalry  for 
possession  of  some  external  object, 
from  intrusion  of  a  stranger  in  the 
group,  or  from  frustration  of  activity.' 
These  basic  causes  of  "war"  among 
animals  remain  in  the  legacy  of  man, 
but  the  arrival  of  man  and  his  amazing 
intellectual  capacity  have  added  to  the 
causative   factors  leading  to  the  use  of 


violence.    Primitive   man   generally    fell 
into  four  degrees  of  inilitanc  \  : 

...  1  1  J  the  most  unwarlike  peoples 
who  fight  only  in  defense;  (2  J  the 
tnoderalels  warlike  who  fight  for 
sport,  ritual,  revenge,  personal  prestige, 
or  oilier  social  purpose;  |.'l|  the  more 
warlike  who  fi^ht  for  economic  pur- 
poses (raids  on  herds,  extension  of 
grazing  lands,  booty,  slaves);  and  [1] 
the  most  warlike  of  all  who,  in  addi- 
tion, fight  for  political  purposes  (ex- 
tension of  empire,  political  prestige, 
maintenance  of  authority  of  rulers). 2 

As  man  became  more  civilized,  the 
causes  of  war  remained  rather  stable, 
but  the  techniques  improved,  and  the 
impact  of  war  became  more  universal  in 
nature.  In  addition,  war  became  the 
subject  of  intellectual  exercises  peculiar 
to  the  human  race,  which  leads  to  the 
consideration  of  the  problem  of  de- 
fining  a«i»rressive    war   and    formulating 
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rules  for  the  identification  of  the  aggres- 
sor in  a  particular  conflict. 

Early  Definitions.  The  question  of 
differentiating  the  "guilty"  and  the  "in- 
nocent" parties  in  cases  involving  the 
use  of  international  force  has  been 
considered  by  jurists  of  the  world  for 
centuries.  Helli,  in  1563,  considered  war 
illegal  "unless  there  is  need  for  de- 
fense. "^  Grotius,  in  his  definition,  con- 
sidered an  aggressive  attack  one 
'  .  .  .  launched  with  criminal  objectives, 
e.g.  murder,  pillage,  robbery,  etc. "4 

In  1650,  25  years  after  (.rotius  enun- 
ciated bis  definition,  Kichard  Xouche 
said  of  war,  .  .  .  a  lawful  contention, 
that  is,  a  contention  moved  by  legiti- 
mate authority  and  for  a  lawful 
cause. "5  He  then  delineated  the  causes 
which  he  considered  lawful,  "A  lawlul 
cause  is  an  injury  which  it  is  allowed 
both  to  avenge  and  to  repel,  whence  a 
war  is  said  to  be  either  of  offense,  or  of 
defense;  as  Camillus  in  a  declaration  to 
the  Gauls  said,  'All  things  which  heaven 
allows  us  to  defend,  it  allows  us  to 
reclaim  and  to  avenge."'0 

Toward  the  end  of  the  18lb  century, 
Christian  Wolff  in  his  book./us  (Ionium 
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Metliodo  Scicntifica  Perlractalum  con- 
sidered   the   question   of  establishing  a 
rule  for  making  a  distinction  between  a 
"just"    and    an    "unjust"    war.    Me    de- 
scribed  ihrec   basic  situations,  any  one 
of  which  could  provide  the  basis  lor  a 
"just"  war.  They  were  "(I)  The  attain- 
ment of  one  s  own  or  that  which  ought 
to  be  one's  own,  (2)  the  establishing  of 
security,  (3)  the   preventing  of  threat- 
ened   danger    or    the    warding    off    of 
injury ,"7   thus  providing  the  perennial 
"loophole"  for  a  potential  aggressor  to 
wage    war  in   the  guise  of  "preventing 
threatened     danger."     Bynkershoek,     a 
contemporary   of  Wolff,  wrote   that  in 
his    view    only    two    causes    could    be 
considered  grounds  for  labeling  a   war 
nonaggressive,    '  .  .  .  defense  or  the  re- 
covery of  one's  own. "8 

In  the  same  period  other  writers 
considered  that  any  attempt  to  define 
the  "aggressor"  or  unjust  parly  to  a  war 
was  meaningless.  In  particular,  llobbes 
said  "in  a  war  of  all  against  all  it  is 
logical  that  nothing  can  be  called  un- 
just,"9  and  Hall  contended  that 
'  .  .  .  both  parties  to  every  war  are 
regarded  as  being  in  identical  legal  posi- 
tions, and  consequently  as  being  pos- 
sessed of  equal  rights."! 0  The  com- 
ments of  Hall  generally  reflected  the 
mien  of  the  19th  century  when  war  and 
aggression  were  generally  considered  to 
be  outside  the  realm  of  justice  and 
international  law. 

Modern    Definitions.    Contrasted    to 

the  early  writers,  who  attempted  to 
define  the  just  party  in  a  contention 
involving  force,  the  20th  century  legal- 
ists have  approached  the  problem  of 
determining  the  unjust  parly-or  the 
"aggressor."  Probably  the  earliest  ex- 
ample of  a  large;  group  of  states  agreeing 
upon  restrictions  to  war  was  the  Con- 
vention for  the  Pacific  Settlement  of 
International  Conflicts  at  the  First 
Hague  Conference  of  1899,  where  the 
signatories  agreed  to  attempt  mediation 
measures  before  recourse  to  arms.1* 


League  of  Nations.  Only  one  refer- 
ence to  "aggression"  was  made  in  the 
Covenant  of  the  League  of  Nations,  in 
article  10,  which  provided: 

Tin*  members  of  the  Leslie  undertake 
to  respect  and  preserve  as  against  ex- 
ternal aggression  the  territorial  integ- 
rity and  existing  political  independence 
of  all  members  of  the  League.  In  case 
of  any  such  aggression  the  council  shall 
advise  upon  the  means  by  which  this 
obligation  shall  be  fulfilled.!" 

The  covenant,  although  calling  upon 
its  members  to  preserve  the  integrity  of 
other  members  against  aggression,  did 
not  specifically  prohibit  war  if  the 
correct  "procedures"  were  followed. 
More  specifically,  war  was  allowed  if 
certain  delays,  specified  in  article  12, 
had  been  observed;  if  the  council  could 
not  attain  unanimous  agreement  under 
article  15;  or  if  the  war  were  waged 
against  an  adversary  who  had  not  ac- 
cepted the  unanimous  recommendation 

of  the  council. 

Even  though  the  League  of  Nations 
did  not  provide  a  blanket  ban  on  aggres- 
sive war,  member  states  were  called 
upon  to  suppress  aggression  under  the 
advice  of  the  council.  The  interpretation 
of  exactly  what  constituted  the  aggres- 
sion of  the  covenant  became  the  subject 
of  concern  in  the  international  commu- 
nity. As  professor  Sohn  has  written, 
"No  civilized  system  of  law  is  satisfied 
with  a  general  prohibition  of  'acts  vio- 
lating the  interests  of  other  persons,' 
but  tries  to  enumerate  the  prohibited 
acts  [trespass,  larceny,  murder]  and  to 
define  in  more  precise  terms  the  aggra- 
vating and  attenuating  circumstances 
resulting  in  higher  or  lower  punish- 
ment."!^ 

The  Pact  of  Paris  (Hriand-Kellogg 
Pact)  for  the  Denunciation  of  War  as  an 
Instrument  of  Policy  decisively  out- 
lawed, by  implication,  aggressive  war 
and  provided  additional  impetus  to  the 
moves  toward  defining  aggression. 

During  the  League's  later  years 
several  attempts  were  made  to  formally 
define    aggression,    beginning   with    the 
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Geneva  Protocol  iA'  L925  which  in  its 
definition  of  aggression  included  "a 
resort  t*>  war  in  violation  of  the  under- 
takings contained  in  the  Covenant/1  A 
different  and  more  rigorous  form  of  a 
definition  was  introduced  by  the  Soviet 
Union  at  the  Disarmament  Conference 

<>l  1933.  Tins  id  dilution,  with  very 
minor  variations  and  additions,  survived 
the  succeeding  .{.">  years  with  neither 
complete  rejection  nor  adoption  by  the 
world  com  in  unity.  This  Soviet  defini- 
tion of  1933  is  almost  identical  lo  the 
one  submitted  to  the  General  Assembly 
of  the  United  Nations  in  1953  and  will 
not  he  quoted  in  detail  at  this  point.  It 
did,  however,  list  five  acts  that  would  he 
considered  as  branding  the  first  lo  com- 
mit as  an  aggressor--(  1 )  Declaration  of 
war  against  another  State,  (2)  Invasion 
ol  another  Stale  without  a  declaration 
ol  war,  (3)  Bombardment  of  another 
Mate  or  attacking  its  land  or  sea  forces, 
(  1)  Landing  of  forces  within  the  terri- 
tory of  another  Stale  without  permis- 
sion or  if  permission  was  granted,  failing 
to  withdraw  on  request,  and  (5)  Naval 
blockade  of  another  State.  This  early 
definition  failed  to  include  the  sixth  act, 
which  did  appear  in  postwar  Soviet 
definitions--the  support  of  armed  bands 
organized  in  its  own  territory  which 
invade  the  territory  of  another  State. 

Following  the  listing  of  aggressive 
acts,  a  series  of  situations  were  listed 
which  could  not  be  used  as  an  "excuse" 
for  commission  of  the  forbidden  ac- 
tions. This  included  attempts  to  protect 
either  capital  investments  or  a  nation's 
own   citizens   in   backward  countries. 1  4 

The  League  ol  Nations  did  undertake 
the  question  ol  defining  aggression  dur- 
ing the  preparation  of  the  Treaty  of 
Mutual  Assistance  by  tin;  Permanent 
Advisor)  Commission.  The  report  did 
not  directly  address  the  problem  of 
defining  aggression  but  did  contain  re- 
marks which  characterized  infiltration 
and  invasion  as  acts  of  aggression  and 
provided  guidance  on  "signs  which  be- 


token   an   impending  aggression'1  which 
were  determined  to  be: 

( 1 )  ( Organization  OM  paper  of  industrial 
mobilization; 

(2)  Actual    organization    of    industrial 
mobilization; 

(3)  Collection    of  stocks   of   raw    ma- 
terials; 

(1)  Organizing  of  war  industries; 
(5)  Preparation    for  military   mobiliza- 
tion; 

(o)  Actual  military  mobilization; 
(7)  Hostilities.15 

In  the  prewar  period  the  United 
States  was  a  signatory  to  several  treaties 
which  alluded  to  a  definition  of  aggres- 
sion. Typical  of  these  were  the  provi- 
sions of  the  Declaration  of  Principles  of 
Inter-American  Solidarity  and  Coopera- 
tion adopted  at  the  Inter-American  Con- 
ference for  the  Maintenance  of  Peace  at 
Buenos  Aires  on  21  December  1936.  In 
this  declaration  the  following  principles 
were  adopted  by  the  American  Commu- 
nity of  Nations: 

(a)  Proscription  of  territorial  con- 
quest and  that,  in  consequence,  no 
acquisition  made  through  violence  shall 
be  recognized; 

(b)  Intervention  by  one  State  in  the 
internal  or  external  affairs  of  another 
State  is  condemned; 

(c)  Forcible  collection  of  pecuniary 
debts  is  illegal:  and 

(d)  Any  difference  or  dispute  be- 
tween the  American  nations,  whatever 
its  nature  or  origin,  shall  be  settled  by 
the  methods  of  conciliation,  or  un- 
restricted arbitration,  or  through 
operation  of  interna tional  justice. 1° 

Post  War  Policy.  The  U.S.  delegation 
proposed  that  a  definition  of  aggression 
be  included  in  the  text  of  the  Charter 
for  the  International  Military  Tribunals. 
This  definition  closely  paralleled  the 
Soviet  1933  version: 

An  aggressor,  for  the  purposes  of 
this  Article,  is  that  state  which  is  the 
first  to  commit  any  of  the  following 
actions: 

(1)  Declaration  of  war  upon  another 
state; 

(2)  Invasion  by  its  armed  forces, 
with  or  without  a  declaration  of  war, 
of  the  territory  of  another  state; 
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(3)  Attack  by  its  land,  naval,  or  air 
forces,  with  or  without  a  declaration  of 
war,  on  the  territory,  vessels,  or  air- 
craft of  another  state; 

( t)  Naval  blockade  of  the  coasts  or 
ports  of  another  state; 

(5)  Provision   of  support   to  anned 
bands   formed   in   its   territory    which 
have  invaded  the  territory  of  another 
state,  or  refusal,  notwithstanding  the 
request  of  the  invaded  state,  to  take  in 
its  own  territory,  all  measures  in  its 
power  to   deprive   those  bands  of  all 
assistance  or  protection. 

No  political,  military,  economic  or 
other  considerations  shall  serve  as  an 
excuse  or  justification  for  such  actions; 
but  exercise  of  the  right  of  legitimate 
self-defense,  that  is  to  say,  resistance  to 
an  act  of  aggression,  or  action  to  assist 
a  state  which  has  been  subjected  to 
aggression,  shall  not  constitute  a  war  of 
aggression.  1« 

An  intriguing  interlude  in  an  interna- 
tional paradox  was  the  insistence  of  the 
United  States  delegation  on  the  inclu- 
sion of  the  Soviet  definition  and  the 
insistence  by  the  Russian  delegation  not 
to  provide  a  definition  of  aggression  in 
the  charter  of  the  tribunal,  albeit  their 
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Definitions  in   the   United    Nations. 

The  Charter  of  the  United  Nations 
includes  such  terms  as  "threats  to  the 
peace,"  "breach  of  the  peace,"  and  "act 
of  aggression,"  but  does  not  attempt  to 
further  define  or  amplify  these  ambigu- 
ous and  comprehensive  terms.  This  was 
not  an  oversight,  but  the  result  of  a 
deliberate  action  by  the  drafters,  in 
spite  of  intensive  pressure  to  define 
aggression.  The  primary  proponent  of 
this  move  to  include  a  definition  in  the 
charter  was  Bolivia.  This  delegation  sub- 
mitted a  proposal  which  would  have 
required  the  Security  Council  to  apply 
sanctions  "immediately  by  collective 
action"  when  it  found  a  state  to  be  an 
aggressor  in  accordance  with  the  follow- 
ing  terms: 

A  state  shall  be  designated  an  ag- 
gressor if  it  has  committed  any  of  the 
following  acts  to  the  detriment  of 
another  state; 


(a)  Invasion  of  another  state's  terri- 
tory by  armed  forces. 

(b)  Declaration  of  war. 

(c)  Attack  by  land,  sea  or  air  forces, 
with  or  without  declaration  of  war. 

(d)  Support   given  to  armed   bands 
for  the  purpose  of  invasion. 

(e)  Intervention    in   another   stale's 
internal  foreign  affairs. 

(f)  Refusal  to  submit  the  matter 
which  has  caused  a  dispute  to  the 
peaceful  means  provided  for  its  settle- 
ment. 

(g)  Refusal  to  comply  with  a  judi- 
cial decision  lawfully  pronounced  by 
an  international  court. *" 

Similar  amendments  were  submitted 
by  Czechoslovakia  and  the  Philippines. 

The  Bolivian  proposal  was  supported 
by  Colombia,  Guatemala,  Honduras, 
Mexico,  Uruguay,  l^gypt,  Iran,  New 
Zealand,  and  the  Philippines.  All  per- 
manent members  of  the  Council,  except 
China,  were  opposed  to  the  proposal 
and  were  supported  by  Czechoslovakia, 
the  Netherlands,  Norway,  South  Africa, 
White  Russia,  Chile,  and  Paraguay.! 9 
The  general  argument  against  the  pro- 
posal was  that  while  a  definition  of 
aggression  was  complex  and  difficult, 
"recognition  of  an  act  after  it  had  been 
committed  would  be  simple. "20 

The  final  debate  on  the  subject 
ended  when  a  clear  majority  of  the 
committee  decided  that  a  definition 
'  .  .  .  went  beyond  the  possibilities  of 
this  conference  and  the  purpose  of  the 
Charter."  The  original  text  was  retained, 
sans  definition,  and  the  Council  was  lei  I 
with  "the  entire  decision  as  to  what 
constitutes  a  threat  to  peace,  a  breach 
of  peace  or  an  act  of  aggression. "2! 

The  question  of  defining  aggression 
lay  dormant  in  the  United  Nations  for 
several  years,  primarily  since  the  "super- 
powers" both  had  opposed  the  inclusion 
of  a  definition  in  the  charter.  The  break 
in  the  definitional  silence  occurred  in 
1950  following  the  paralysis  of  the 
Security  Council  and  the  subsequent 
"Uniting  for  Peace"  resolution.  Since 
the  Assembly  had  no  power  to  compel 
measures  against  a  convicted  aggressor, 
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but  depended  upon  i In*  consent  <>l  the 
I  nilcd  Nations  membership,  an  easily 
applied,  clear-out  definition  of  aggres- 
sion was  considered  h\  some  ol  1 1 1  «* 
members  lo  be  iicccssiin  to  assure 
tmanimit)  in  the  Assembly  decisions. 
I'lic  Soviet  Union  revitalized  the  subject 
ol  definition  l>\  submilliug  ibe  sub- 
stance of  its  draft  definition  of  I93«'i  for 
consideration  by  the  International  Law 
I  ommission.22 

The  Assembly,  responsive  lo  the 
widening  demand  for  a  formal  approach 
to  the  problem  of  definition,  appointed 
a  special  committee  of  115  members  on 
the  "Question  of  Defining  Aggression" 
and  instructed  the  committee  to  pro- 
duce "draft  definitions  or  draft  state- 
ments of  I  lie  notion  of  aggression."^ 

The  report  of  this  committee  estab- 
lished the  existence  of  two  basic  ap- 
proaches among  those  who  favored  defi- 
nition-the  "general'1  definition  and  the 
"enumcrative"  definition. 

The  Soviet  draft  of  the  enumerative 
definition  is  practically  identical  to  the 
1933  version  espoused  by  the  United 
States  in  1945  during  the  1MT  Charter 
negotiations.  The  Soviet  delegate,  not- 
ing that  aggressors  perennially  utilized 
the  concept  of  "preventive  war"  or  "self 
defense"  as  an  excuse,  proposed  a  listing 
of  examples  of  direct  aggression: 

The  State  which  first  commits  one 
of  the  following  acts: 

(a)  Declaration  of  war  against  an- 
other State; 

(b)  Invasion  by  its  armed  forces, 
even  without  a  declaration  of  war,  of 
the  territory  of  another  State; 

(e)  bombardment  by  its  land,  sea, 
or  air  forces  of  the  territory  of  another 
Slate  or  the  carrying  out  of  a  deliber- 
ate attack  on  the  ships  or  aircraft  of 
the  latter; 

(d)The  landing  or  leading  of  its 
land,  sea  or  air  forces  inside  the  boun- 
daries of  another  State  without  the 
permission  of  the  government  of  the 
latter,  or  the  violation  of  the  condi- 
tions of  such  permission,  particulary  as 
regards  the  length  of  their  stay  or  the 
extent  of  the  area  in  which  they  may 
stay: 


(e)  Naval  blockade  of  the  coasts  or 
ports  of  another  State; 

(f)  Support  of  armed  bands  or- 
ganized in  ils  own  territory  which 
invade  the  territory  of  another  Stale, 
or  refusal,  on  being  requested  by  the 
invaded  Slate,  to  take  in  its  own 
territory  any  action  within  its  power  to 

deny    such    bands   any   aid  or  protee- 

'  2  1 

tion.-  ■ 

The  Soviets  then  list  a  series  of 
episodes    which    are   considered    to    be 

forms     of     indirect     aggression     which 
would  condemn  a  state  which  first: 

(a)  Encourages  subversive  activity 
against  another  State  (acts  of  terror- 
ism, diversion,  etc.): 

(b)  Promotes  the  outbreak  of  civil 
war  within  another  State: 

(c)  Promotes  an  internal  upheaval  in 
another  State  or  a  reversal  of  policy  in 
favor  of  the  aggressor.*-^ 

Economic  aggression   included   the   fol- 
lowing acts: 

(a)  Takes  against  another  State 
measures  of  economic  pressure  vio- 
lating its  sovereignty  and  economic 
independence  and  threatening  the  basis 
of  its  economic  life; 

(b)  Takes  against  another  State 
measures  preventing  it  from  exploiting 
or  nationalizing  its  own  natural  riches: 

(c)  Subjects  another  State  to  an 
economic  blockade. 2° 

and  ideological  aggression: 

(a)  Encourages  war  propaganda; 

(b)  Encourages  propaganda  in  favor 
of  using  atomic,  bacterial,  chemical 
and  other  weapons  of  mass  destruc- 
tion; 

(c)  Promotes  the  propagation  of 
fascist-nazi  views,  of  racial  and  national 
cxclusiveness,  and  of  hatred  and  con- 
tempt  for  other  peoples.-' 

The  U.S.S.K.  also  proposed  accept- 
ance of  a  series  of  common  "excuses" 
used  by  aggressors  in  past  incidences, 
but  which  would  no  longer  be  con- 
sidered as  justification  of  aggression. 
These  criteria  were  divided  into  two 
categories.  One  was  the  internal  position 
of  the  State  under  coercion  and  these 
included: 

(a)  The  backwardness  of  any  nation 
politically,  economically  or  culturally; 
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(b)  Alleged  shortcomings  of  its 
administration; 

(c)  Any  danger  which  may  threaten 
the  life  or  properly  of  aliens: 

(d)  Any  revolutionary  or  counter- 
revolutionary movement,  civil  war,  dis- 
orders or  strikes; 

(c)  The  establishment  or  main- 
tenance in  any  State  of  any  political, 
economic  or  social  system.^" 

The  acts  or  legislation  within  a  State; 
were  also  removed  from  possible  con- 
sideration as  justification  for  aggression. 
These  acts  included: 

(a)  The  violation  of  international 
treaties; 

(b)  The  violation  of  rights  and  in- 
terests in  the  sphere  of  trade,  conces- 
sions or  any  other  kind  of  economic 
activity  acquired  by  another  State  or 
its  citizens; 

(c)  The  rupture  of  diplomatic  or 
economic  relations; 

(d)  Measures  in  connection  with  an 
economic  or  financial  boycott; 

(c)  Repudiation  of  debts; 

(f)  Prohibition  or  restriction  of 
immigration  or  modification  of  the 
status  of  foreigners; 

(g)  The  violation  of  privileges 
granted  to  the  official  representatives 
of  another  State; 

(h)  Refusal  to  allow  the  passage  of 
armed  forces  proceeding  to  the  terri- 
tory of  a  third  State; 

(i)  Measures  of  a  religious  or  anti- 
religious  nature; 

(j)  Frontier  incidents. 29 

In  conclusion  the  Soviet  definition  pro- 
vided: 

In  the  event  of  the  mobilization  or 
concentration  by  another  State  of  con- 
siderable armed  forces  near  its  frontier, 
the  State  which  is  threatened  by  such 
action  shall  have  the  right  of  recourse 
to  diplomatic  or  other  means  of  secur- 
ing a  peaceful  settlement  of  interna- 
tional disputes.  It  may  also  in  the 
meantime  adopt  requisite  measures  of 
a  military  nature  similar  to  those  de- 
scribed above,  without,  however,  cross- 
ing the  frontier.^" 

This  Soviet  definition  is  the  arche- 
type of  the  so-called  "enumerative,, 
definition  which  catalogs  a  wide  range 
of  aggressive  situations.  The  Soviet  for- 
mat has  remained  stable  since  1933,  but 


the  list  has  been  expanded  from  the 
original  five  overt  military  acts  to  the 
current  list  of  If)  which  includes  the 
indirect,  economic,  and  ideological  cate- 
gories ol  aggression. 

The  second  type  of  definition  ap- 
proaches the  subject  on  a  different  tack. 
The  abstract  definition  attempts  to  ex- 
press the  meaning  of  aggression  in  the 
broadest  possible  terms.  An  excellent 
example  of  the  abstract  definition  is 
that  submitted  by  Mr.  Ricardo  Alfaro  to 
the  International  Law  Commission: 

Aggression  is  the  use  of  force  by 
one  State  or  group  of  States,  or  by  any 
Government  or  group  of  Governments, 
against  the  territory  and  people  of 
other  States  or  ^Governments,  in  any 
manner,  by  any  methods,  for  any 
reasons  and  for  any  purposes,  except 
individual  or  collective  self-defense 
against  armed  attack  or  coercive  action 
by  the  United  Nations.^* 

In  this  definition  the  "first  to  com- 
mit" concept  is  absent,  and  it  does  little 
to  provide  decisionmakers  with  specific 
guidance. 

A  third  variant  is  a  "mixed'1  defini- 
tion which  includes  an  abstract  interpre- 
tation of  aggression,  followed  by  an 
illustrative,  but  brief,  list  of  specific 
instances  of  aggression. 

IV-THE  SOVIET  DEFINITION  VS. 
UNITED  STATES  POLICY 

In  debates  on  defining  aggression  a 
large  proportion  of  the  "definers"  al- 
luded to  at  least  guarded  approval  of  the 
Soviet  draft  definition.  It  is  apparent 
that  if  a  definition  is  adopted  the 
substance  of  it  will  not  operate  auto- 
matically on  the  facts  of  a  particular 
case,  and,  indeed,  the  "facts"  are  not 
usually  known  in  early  stages  of  any 
United  Nations  debate.  It  would  none- 
theless be  useful  to  address  the  effect  of 
an  objective  application  of  the  defini- 
tion to  specific  episodes  of  past  U.S. 
foreign  policy  machinations.  In  addi- 
tion,   the    broad    implications    of    the 
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definition  to  the  larger  policies  will  be 
briefly  examined. 

Broad    Implications.    The    (.barter  ol 

the  Unitctl  Nations  stales  thai  the  pur- 
pose ol  the  organisation  is  "to  lake 
effective  collective  measures  lor  the 
prevention  ami  removal  of  threats  to  the 
peace,  ami  lor  the  suppression  ol  acts  of 
aggression  or  other  breaches  of  the 
peace/1  [Kmphasis  supplied.]1  The 
charier  further  provides,  under  article 
51,  for  collective  or  individual  self- 
defense  against  an  armed  attack  until 
the  Security  Council  takes  "measures 
necessary  to  maintain  international 
peace  and  security. "2  The  United  States 
has  frequently  resorted  to  measures 
outside  the  framework  of  the  United 
Nations  through  our  "securit\ '  agree- 
incuts.  This  trend  in  American  policy 
was  mentioned  in  a  speech  by  Secretary 
of  State  Dean  Husk  in  I960  when  he 
pointed  out  that  the  trend  in  U.S. 
policy  when  the  machinery  of  the 
United  Nations  proved  inadequate  was 
to  reinforce  it  with  other  measures.** 

In  this  context  most  of  our  involve- 
ments are  concerned  with  episodes  in 
which  we  have  a  direct  interest  in  the 
outcome  of  action  against  a  government 
in  power,  either  in  overthrowing  a  gov- 
ernment unfriendly  toward  the  West  or 
retaining  in  power  one  oriented  against 
communism.  These  operations  generally 
involve  "the  landing  or  leading  of  its 
land,  sea  or  air  forces  inside  the  boun- 
daries of  another  slate  .  .  .  "4  in  order 
to  promote  "an  internal  upheaval  in 
another  Stale  or  a  reversal  of  policy  in 
favor  of  the  aggressor. "5 

In  contrast,  the  Soviet  Union,  which 
amassed  the  greatest  territorial  gains  in 
the  World  War  II  period,  has  largely 
refrained  from  exporting  her  armed 
forces  to  areas  of  conflict.  In  areas 
where  conflicts  requiring  force  may 
occur,  her  armies  are  prepositioned  and 
do  not  require  the  invasion  denounced 
by  her  own  definition.  Instead,  ihe 
resident  Soviet  forces  can  handle  anv 
internal   difficulties  which  usually  arise 


between  the  Soviet  puppet  government 
and  a  nonpuppel  faction  with  dispatch, 
and  the  entire  affair  can  be  retained  in 
the  realm  ol  an  internal  affair. 

following  is  a  brief  investigation  of 
the  consequences  of  applying  the  sub- 
stance of  the  Soviet  definition  to  a 
series  of  foreign  policy  incidents  in 
which  the  U.S.  involvement  precipitated 
a  charge  of  "aggression"  being  leveled  at 
this  country  in  the  United  Nations.  In 
examining  these  cases  the  basic  facts  of 
the  case  will  be  considered  objectively 
against  the  definition  with  no  attempt 
to  "legalize"  the  U.S.  position  by  apply- 
ing the  rationale  adopted  by  the  United 
States  in  defending  her  actions. 

Hungary.  'That  State  shall  be  de- 
clared to  have  committed  an  act  of 
indirect  aggression  which:  (a)  en- 
courages subversive  activity  against  an- 
other State;  (b)  promotes  the  outbreak 
of  civil  war  within  another  State.  The 
following  may  not  be  used  as  justifica- 
tion [for  the  acts  listed]:  alleged  short- 
comings of  its  administration;  any  revo- 
lutionary or  counterrevolutionary  move- 
ment."^ Although  the  Soviet  Union 
could  probably  be  found  guilty  under 
her  own  definition,  clause  (d)  "lantfing 
or  leading  of  forces  inside  the  boun- 
daries of  another  State  without  the 
permission  of  the  government  of  the 
latter,"  the  question  of  whether  the 
Nagy  regime  was  in  actual  fact  the  head 
of  government  in  Hungary  is  beyond  the 
scope  of  this  treatment.  In  any  event 
the  Soviets  claimed  that  their  entry  was 
in  reaction  to  "indirect"  aggression 
being  committed  in  Hungary  by  the 
United  States. 

The  campaign  conducted  by  Radio 
Free  Kurope  and  the  Voice  of  America 
had  a  decided  effect  on  the  revolution. 
Kor  instance,  Tibor  Meray,  a  participant 
in  the  events,  described  the  effect  of  the 
broadcasts  as  follows:  On  24  October. 
Premier  Nagy  called  for  "order,  calm, 
discipline"  and  immediately  thereafter 
'  .  .  .  a   vehement    radio    campaign   was 
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launched  from  abroad  against  Nagy--a 
campaign  that  had  a  fatal  effect  on  all 
thai  followed."  On  .'J I  October,  Radio 
Free  Furopc  made  the  following  pro- 
nouncement: 'The  Ministry  ol  IVlcnse 
and  the  Ministry  of  the  Interior  are  still 
in  Communist  hands.  Do  not  let  this 
continue,  Freedom  lighters,  do  not 
hang  your  weapons  on  the  wall. "7  When 
considered  in  the  context  of  the  sub- 
stance of  the  Soviet  definition,  the 
encouragement  from  the  Voice  of 
America  and  lladio  Free  Furopc  had 
considerable  impact  on  the  initiation 
and  continuation  of  the  revolt.  The 
Radio  Free  Furope  broadcasts  verifying 
America's  willingness  to  help,  coupled 
with  the  U.S.  inclination  toward  the 
liberation  of  Furope,  undoubtedly 
raised  false  hopes  and  had  at  least  a 
secondary  effect  on  the  events.  Apply- 
ing the  Soviet  definition  in  its  most 
literal  sense,  the  United  States  could  be 
found  guilty  of  "indirect"  aggression. 

China.  The  attacker  is  that  state 
winch  "first  commits  the  following  act: 
bombardment  by  its  land,  sea  or  air 
forces     of    the     territory     of    another 
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The  U.S.S.R.  charged  that  the  United 
States  had  committed  aggression  and 
violation  of  Chinese  airspace  by  bomb- 
ing Chinese  territorv.  A  total  of  87 
flights  had  been  made  over  Red  Chinese 
territory.  The  United  States  claimed 
that  61  of  the  flights  were  reconnais- 
sance missions,  and  no  bombs  were 
dropped,  and  on  other  occasions  bombs 
were  dropped  on  Yalu  River  bridges 
that  were  not  in  Chinese  territory.  Two 
accidental  attacks  on  the  Chinese  main- 
land were  acknowledged  by  the  United 
States.  In  the  light  of  the  Soviet  defini- 
tion, the  United  Stales  would  have  been 
found  guilty  of  aggression. 

Formosa,     '...that   State    shall    be 

declared  the  attacker  [aggressor]  which 

lirst  commits  one  of  the  following  acts: 

.  .  .  naval    blockade    of    the    coasts   or 

ports  of  another  State.  The  following 


may  not  be  used  as  justification: 
Any  .  .  .  civil  war;  or  the  establishment 
or  maintenance  in  any  Slate  of  any 
political,  economic  or  social  system.  ^ 
In  1950  the  U.S.S.R.  alleged  that  the 
United  Slates  was  commitling  aggres- 
sion in  the  blockade  of  ports  belonging 
to  Red  China, 10  and  in  1954  charged  us 
with  committing  acts  of  aggression  by 
attacking  Red  Chinese  vessels  on  the 
high  seas. 11  Early  U.S.  policy  enun- 
ciated by  President  Truman  declared 

The  United  States  has  no  predatory 
designs  on  Formosa  or  any  other  Chi- 
nese territory  .  .  .  nor  does  it  have  any 
intention  of  utilizing  its  armed  forces 
to  interfere  in  the  present  situation. 
The  United  States  government  will  not 
pursue  a  course  which  will  lead  to 
involvement  in  the  civil  {emphasis 
supplied]  conflict  in  China.  12 

Our  subsequent  action  in  ordering 
the  7th  Fleet  to  act  in  restricting  Chi- 
nese naval  operations  and  effectively 
"blockading"  Chinese  ports,  in  what  we 
had  previously  acknowledged  as  a  civil 
conflict,  would  have  placed  us  in  the 
position  of  a  convicted  "aggressor" 
when  viewed,  in  a  strict  interpretation  of 
the  Soviet  definition.  The  United  States 
contended  that  the  blockade  was  not, 
per  se,  a  blockade,  since  commercial 
ship  traffic  was  not  interfered  with.  13 

Cuba:  Quarantine.  An  aggressor  is 
the  State  which  first  commits  the  fol- 
lowing act:  "Naval  blockade  of  the 
coasts  or  ports  of  another  State." 

On  14  October  a  U.S.  reconnaissance 
flight  over  Cuba  detected  the  presence 
of  medium-range  ballistic  missiles  in 
Cuba. 14  The  President,  in  a  radio  ad- 
dress, accused  the  Soviet  Union  of 
deceiving  the  United  States  and  an- 
nounced plans  to  establish  a  naval 
quarantine  of  Cuba  in  order  to  prohibit 
the  influx  of  additional  offensive 
weapons.! 5  Prior  to  the  speech  a  fleet 
of  98  ships,  including  eight  aircraft 
carriers,  was  prepositioned  for  im- 
mediate implementation  of  the  Presi- 
dent's  announced    course   of  action.  1" 
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The  first  encounter  with  the  incoming 
Soviet  ships  occurred  on  the  second  day 
ol  the  ijiiarantine,  The  ship  entering  the 
i|iiarantiiic  Koite  \v;i>  u  tanker,  obviously 
nol  earning  weapons.  All  other  Soviet 
ships  reversed  course  or  hailed  short  of 
the  quarantine  Eone.  The  result  of  the 
naval  action  and  political  pressure  was 
the  promise  of  the  Soviet  (loverument 
to  withdraw  missiles  from  Cuba.l? 

Under  the  Soviet  definition  of  aggres- 
sion, the  preemptive  first-strike  type  of 
warfare  is  specifically  prohibited,  and 
our  action,  under  this  definition,  would 
have  easily  qualified  as  an  act  of  aggres- 
sion. 

Cuba:  Bay  of  Pigs.  The  State  which 
first  commits  the  following  is  guilty  of 
aggression:  "Support  of  armed  bands 
organized  in  its  own  territory  which 
invade  the  territory  of  another  State." 
The  following  may  not  be  used  as 
excuses  for  aggressive  acts  against  an- 
other State:  "Alleged  shortcomings  of 
its  administration  or  any  revolutionary 
movement.  "18 

In  I960  the  U.S.  Government  em- 
barked on  a  plan  to  invade  Cuba  and 
overthrow  the  Communist  government 
of  Fidel  Castro.  A  group  of  Cubans  had 
been  recruited  by  the  CIA  in  Miami  and 
trained  by  CIA  and  U.S.  military  per- 
sonnel in  Guatemala. 19  ']he  United 
States  was  charged  by  Cuba  in  the 
United  Nations  with  bombing  Cuba, 
organizing,  financing,  and  arming  bands 
of  Cubans  in  order  to  commit  aggres- 
sion. An  anti-United  Stales  resolution 
was  introduced  by  Rumania  and  was 
adopted  by  the  First  Committee  with  a 
vole  of  42  for,  \\\  against,  and  25 
abstentions.  This  resolution  was  rejected 
by  the  General  Assembly  by  a  very 
narrow  margin-41  for,  35  against,  and 
20  abstentions.20 

On  the  morning  of  17  April  1961, 
1,400  men  of  the  American-trained 
Cuban  brigade  landed  at  the  Bay  of  Pigs 
in  Cuba.  Although  the  brigade  consisted 
primarily   of  American-trained  Cubans, 


the  first   man  ashore  in  the  landing  was 
an  American. 

In  ibis  case  our  action  was  specifi- 
cally listed  as  an  element  which  could 
brand  a  nation  the  aggressor,  and  again 
ihe  United  Stales  would  have  been 
potentially  guilty  under  the  Soviet  defi- 
nition. 

Iran.  The  Stale  will  be  guilty  of 
indirect  aggression  which  first:  "Pro- 
motes the  outbreak  of  civil  war  within  a 
state"  or  "Promotes  a  reversal  of  policy 
in  favor  of  the  aggressor."  A  State  will 
be  guilty  of  economic  aggression  who 
"Takes  against  another  Stale  measures 
of  economic  pressure  violating  its  sover- 
eignty and  economic  independence  and 
threatening  the  bases  of  its  economic 
life"  or  "takes  against  another  State 
measures  preventing  it  from  exploiting 
or  nationalizing  its  own  natural 
riches. "21 

Iran,  a  destitute  country  struggling 
for  survival,  had  a  singular  source  of 
large-scale  income:  oil.  Largely  because 
of  the  unfavorable  split  of  royalties 
between  the  Anglo-Iran  Oil  Company, 
which  monopolized  oil  resources  in  the 
country,  and  the  government,  Moham- 
med Mossadegh,  a  newly  elected  Prime 
Minister,  on  1  May  1951  nationalized 
the  company.  Iranian  control  of  the 
company  was  frustrated  by  a  Western 
boycott  of  Iranian  oil  products.  As  Fred 
Cook  stated  in  his  article  'The  CIA," 
'The  international  oil  cartel  held  firm- 
and  Iran  lost  all  its  oil  revenues. "22  '|he 
loss  of  income  had  a  severe  effect  on  the 
regime  of  Prime  Minister  Mossadegh, 
and  within  7  months  he  was  overthrown 
by  a  coup  (Fetal  planned  and  executed 
by  the  CIA  with  rather  wide  public 
knowledge  of  its  activities.  Over  and 
above  the  CIA  involvement,  much 
covert  military  assistance  was  provided 
the  rebels.  In  congressional  hearings 
conducted  in  1954,  a  Defense  Depart- 
ment official  declared  that: 

When  the  crisis  came  on  and  the  tiling 
was  about  to  collapse,  we  violated  our 
normal  criteria  and  among  the  other 
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tilings  we  did,  we  provided  the  army 
immediately  [with  material]  on  an 
emergency  basis  .  .  .  the  guns  that  they 
had  in  their  hands,  the  trucks  they 
rode  in,  the  armored  cars  that  they 
drove  through  the  streets,  and  the 
radio  communications  that  permitted 
their  control,  were  all  furnished  [by 
the  United  States].23 

The  result  of  the  coup  was  a  govern- 
ment favorable  to  the  West  and  the 
internationalization  of  the  Anglo- 
Iranian  Oil  Company.  Again,  viewing 
the  U.S.  involvement  in  retrospect  and 
in  relation  to  the  Soviet  definition,  the 
United  States  would  have  been  guilty  of 
aggression  on  several  counts. 

Dominican  Republic.  The  State 
which  first  commits  the  following  acts  is 
guilty  of  aggression:  Invasion  by  its 
armed  forces,  even  without  the  declara- 
tion of  war,  of  the  territory  of  another 
State.  The  following  may  not  be  used  as 
justification  for  the  aggressive  acts:  Any 
danger  which  may  threaten  the  life  or 
property  of  aliens  or  any  revolutionary 
or    counterrevolutionary    movement. 24 

On  the  afternoon  of  24  April  1965,  a 
radio  station  in  Santo  Domingo  was 
siezed  by  a  group  of  revolutionaries 
attempting  to  overthrow  the  regime  of 
Donald  Cabral  in  favor  of  the  pro- 
Communist  Juan  Bosch.  The  rebels  were 
attempting  to  inspire  a  general  uprising 
from  the  populace.2 5  That  same  even- 
ing a  task  group  of  U.S.  Navy  ships, 
headed  by  the  carrier  U.S.S.  Boxer  with 
five  support  ships,  was  alerted  for  pos- 
sible action  in  the  revolt.  As  the  fighting 
developed  the  tide  seemed  to  be  turning 
against  the  rebels,  and  the  task  group 
was  ordered  into  position.2**  The  U.S. 
officials  proposed  to  evacuate  civilians 
from  the  embattled  city  and  were 
promised  immunity  by  both  sides,  the 
rebels  and  loyalist  government.  By  the 
evening  of  27  April,  about  1,200  evacu- 
ees, U.S.  citizens,  had  been  moved  from 
the  beach  to  units  of  the  task  force.2 7 
On  that  same  day  the  rebel  position 
improved  by  their  capture  of  the  Presi- 


dential palace  and  stiffening  resistance 
in  other  parts  of  the  city.2** 

The  next  day  Ambassador  Bennett 
reported  that  there  were  "Leftist 
forces''  opposing  a  three-man  military 
junta  acceptable  to  both  rebels  and 
loyalists.2^  This  report  also  requested 
troop  assistance  prompted  by  a  request 
from  the  junta  for  assistance  in  "pre- 
serving the  peace."  The  President,  after 
receiving  reports  of  possible  danger  to 
U.S.  citizens,  gave  an  order  to  land 
troops  in  the  Dominican  Republic.  The 
task  group  commander  stated  during  a 
news  conference  that  the  Marines  were 
sent  ashore  to  protect  American  lives 
and  "to  keep  this  a  non-Communist 
government. "30 

Our  troops,  with  a  maximum  streng- 
th of  about  20,000,  actively  cooperated 
with  the  loyalist  government  in  suppres- 
sing the  rebel  movement  and  effecting  a 
cease-fire.  The  United  States  was  subse- 
quently accused  of  violating  both  the 
United  Nations  Charter  and  the  OAS 
Charter.  The  resolution,  introduced  by 
Russia,  would  condemn  the  United 
States  for  its  action  and  call  for  imme- 
diate withdrawal  of  troops. 31 

If  the  U.S.  actions  were  considered, 
using  the  precepts  of  the  Soviet  defini- 
tion, the  United  States  would  have  been 
found  guilty  of  aggression. 

V--POTENTIAL  DANGER 

FOR  AMERICA  IN  THE 

UNITED  NATIONS 

The  Danger  of  Definition.  If  a  defini- 
tion of  aggression  can  exert  any  adverse 
effect  on  the  goals  of  the  United  States 
and  its  posture  in  the  world  community, 
it  will  necessarily  result  from  the  defini- 
tion being  applied  to  our  actions  by  a 
United  Nations  majority  disenchanted 
with  the  U.S.  machinations  in  world 
politics.  In  otiier  words,  because  our 
policy  is  particularly  susceptible  to  at- 
tack by  an  objective  application  of  the 
Soviet  definition,  it  will  furnish  a  more 
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easil)  identifiable  mechanism  lor  indict- 
ment ol  U.S.  policies  by  a  hostile 
I  mtcd  Nations  membership,  lor  ex- 
ample, ii  is  possible  that  in  an  incident 
involving  the  Vmcrican  use  ol  force,  the 
I  nitcd  Nations  membership  could  be 
presented  with  the  In  is  of  the  case,  and 
an  application  of  the  Soviet  definition 
to  these  lads  might  indicate  a  clearly 
identifiable  case  ol  aggression.  It  is 
obvious  that  this  procedure  would  not 
affect  the  votes  of  nations  solidly  back- 
ing the  U.S.  position,  hut  it  could 
provide  the  impetus  to  push  borderline 
cases  to  the  anti-U.S.  votes.  The  border- 
line nations  are  those  that  are  becoming 
increasingly  alarmed  with  the  handling 
of  world  affairs  by  the  United  States 
and  would  welcome  a  bona  fide  excuse 
for  voting  against  her.  The  ability  to 
provide  a  prima  facie  case  of  aggression 
against  the  United  States  could  well 
provide  the  necessary  excuse. 

Is  the  United  States  in  a  position  to 
become  a  target  of  adverse  reaction  in 
the  United  Nations  to  acts  of  violence 
that  are  now  conducted  with  impunity 
in  a  legal  framework? 

Early  U.S.  Dominance.  The  past  his- 
tory of  the  United  Nations  is  replete 
with  examples  of  the  United  States 
posting  significant  political  victories 
over  the  Communist  minority.  As  the 
major  contributor  to  the  United  Nations 
budget  and  a  primary  source  of  the 
worlds  foreign  aicJ  supply  to  smaller 
nations,  the  United  States  has  been  able 
to  exercise  enough  influence  to  assure  a 
lavorahle  vote,  during  the  early  years,  in 
any  matter  of  substance  placed  before 
the  United  Nations.  In  regard  to  the 
General  Assembly,  Krnest  A.  Gross  has 
offered  evidence  in  the  record  of  the 
United  States: 

The  American  leadership  record  in 
this  forum  is  a  proud  one.  In  the  years 
1946  through  1953  the  General  Assem- 
bly adopted  over  800  resolutions.  The 
United  States  was  defeated  in  less  than 
3  per  cent-and  in  no  case  where  our 
important   security    interests    were  in- 


volved. In  these  eight  years  only  two 
resolutions  supported  by  lis  failed  of 
adoption. ' 

The  early  predominance  ol  the 
United  Stales  did  not  escape  note  h\ 
the  Soviet  Union.  Very  early  in  the, 
United  Nations  existence  they  explained 
their  defeats  by  pointing  out  that  the 
imperialists  were  attempting  to  turn  the 
United  Nations  into  a  branch  of  the 
American  State  Department  to  imple- 
ment their  plans  for  "Anglo-Saxon 
domination. "2  Many  writers  at  that 
early  stage  warned  of  the  steamroller 
tactics  being  developed  by  the  United 
States. 

Hints  of  U.S.  Decline.  In  recent  years 
it  has  become  increasingly  apparent  that 
the  early  dominance  of  the  United 
Slates  would  probably  not  continue 
unchecked.  Tin;  increase  in  membership 
of  the  United  Nations  has  been  pro- 
gressing steadily,  with  new  members 
consisting  primarily  of  small  ex-colonies 
with  a  latent  hostility  toward  any  co- 
lonial power-and  the  United  States  was 
branded  a  colonial  power  by  associa- 
tion, if  not  in  fact.  In  addition,  U.S. 
policies  in  and  out  of  the  world  organi- 
zation seemed  designed  to  antagonize 
the  United  Nations  members  and  make 
the  task  of  U.S.  "lobbyists"  in  gathering 
favorable  votes  even  more  difficult.  A 
harbinger  of  potential  trouble  lor  the 
United  States  was  voiced  by  Richard 
Gardner,  when  he  staled: 

There  is  no  ironclad  guarantee  for 
the  United  States  in  the  present  pro- 
cedures of  the  United  Nations.  All  one 
can  say  with  assurance  is  that  the 
procedures  are  extremely  favorable  to 
our  country  and  that  the  authorization 
of  a  peace  keeping  action  against  our 
opposition  is  difficult  to  imagine,  as- 
suming always  that  the  American  posi- 
tion is  reasonably  founded  in  justice 
(emphasis  supplied]  and  the  United 
Nations  Charter.** 

Mr.  Gardner's  statement  alludes  to 
the  necessity  of  maintaining  a  position 
based  on  justice,  a  key  point  in  thai  a 
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just  position  would  easily  become  signi- 
ficantly more  difficult  to  maintain 
under  t lie  mantle  of  the  Soviet  defini- 
tion of  aggression.. 

rr 

The  United  States  seemed  in  many 
ways  to  earn  its  reputation  as  a  cham- 
pion of  colonialism  and,  in  so  doing, 
alienate  a  large  portion  of  the  United 
Nations  voting  slrenglh-for  example, 
our  support  of  colonialism  during  the 
15th  Session.  In  his  report  to  Congress, 
Senator  Wayne  Morse  pointed  out  that 
the  United  States  either  abstained  or 
voted  "no"  on  all  the  major  colonial 
resolutions,  and,  in  so  doing,  it  had 
branded  itself  as  a  supporter  of  colonial- 
ism. He  pointed  out  as  an  example  of  a 
typical  faux  pas  the  American  support 
of  Portugal  in  claiming  that  her  overseas 
holdings  were  not  territories  but  metro- 
politan provinces,  thus  exempting  her 
from  international  interference  since 
domestic  law  would  apply.  Senator 
Morse  reported  that  he  was  confronted 
with  many  protests  or  criticisms  of  the 
U.S.  vote  by  members  who,  although 
professing  a  strong  desire  to  maintain 
friendship  with  the  United  States,  found 
it  increasingly  difficult  to  do  so.  Senator 
Morse  summed  up  our  position  as  fol- 
lows: 

Yet,  our  vote  on  this  resolution  was 
so  irreconcilable  with  the  clear  mean- 
ing of  Articles  73  and  71  of  the  I  I.N. 
Charter  and  with  our  professed  ideals 
about  supporting  indigenous  people  in 
their  struggle  for  independence  that 
many  of  our  friends  in  the  Fourth 
Committee  were  at  a  complete  loss  to 
understand  our  vote.  They  did  not 
want  to  believe  whal  Ihey  feared  and 
suspected,  but  they  didn't  hesitate  to 
tell  me  that  they  suspected  that  Penta- 
gon influence,  military  bases,  and  the 
NATO  alliance  were  the  controlling 
factors  that  dictated  the  United  States 
vote.4 

In  a  similar  vote  on  a  resolution 
calling  for  South  West  Africa  to  permit 
a  subcommittee  to  visit  the  country  and 
report  on  conditions,  the  United  States 
abstained  rather  than  vote  for  the  ob- 
viously anticolonial  measure.  As  Senator 


Morse  reported,  "The  United  States 
vote  of  abstention  on  this  resolution 
was  very  harmful  because  once  again  we 
appeared  to  be  sustaining  policies  ol  a 
colonial  power  whose  policy  in  South 
West  Africa  has  aroused  deep  resent- 
ment among   many  African  Nations. "«» 

The  influx  of  new  slates,  each  with 
potentially  hostile  attitudes  toward  the 
United  States,  changed  the  complexion 
of  the  United  Nations  rather  radically. 
When  the  organization  was  founded 
there  was  a  total  of  51  members,  only 
two  of  which  were  from  Black  Africa: 
Ethiopia  and  Liberia.  The  membership 
now  totals  117,  with  33  African  States 
who,  combined  with  the  Asian  and 
Mid-East  States,  constitute  over  50  per- 
cent of  the  membership.  This  "Afro- 
Asian"  bloc,  in  combination  with  the 
Communist  bloc,  could  theoretically 
command  over  60  percent  of  the  vote- 
close  to  the  two-thirds  majority  re- 
quired for  substantive  issues. 

The  effects  of  our  policies  in  the 
United  Nations  are  obvious.  A  com- 
monly used  indicator  of  the  U.S.  in- 
fluence in  the  Assembly,  principally 
because  it  recurs  so  often,  is  the  vote  on 
the  perennial  issue  of  seating  the 
People's  Republic  of  China.  As  reported 
in  the  International  Review  Service, 

Until  1955,  votes  for  a  postpone- 
ment of  consideration  were  carried 
with  ease,  there  being  at  least  three 
times  as  many  votes  in  favor  of  the 
moratorium  as  those  against.  This 
situation  gradually  changed  with  the 
admission  of  new  Member  States, 
especially  from  Asia  and  Africa,  afler 
1953.  In  1956,  the  vote  favoring  post- 
ponement was  down  to  2  to  1.  This 
gap  continued  to  narrow,  and  in  1960, 
the  difference  became  a  mere  8  votes. 
Equally  significant  was  the  fact  that  all 
newly  admitted  African  States  cither 
abstained  from  or  opposed  the  annual 
U.S.  proposal.  A  move  by  Nepal  for 
the  inclusion  in  the  agenda  of  the 
question  of  Cliinese  representation  was 
defeated  by  the  difference  of  only  4 
votes.6 

In    the    20th    General    Assembly    a 
resolution    calling    for   seating   of    Red 
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Chini  resulted  in  ■  tie  vote  with  47  lor 
and  47  against,  indicating  the  significant 
weakening  ol  the  I'.S.  position  from  its 

previous  position  as  the  moldcr  of 
United  Nations  voting  patterns.  An  illus- 
tration ol  this  trend  against  the  United 
Slates  is  provided  in  table  I,  which  is  a 
plot  of  the  percentage  of  nations  voting 
with  the  United  Stales  as  compared  to 
the  total  number  voting. 

During  the  framing  of  the  United 
Nations  Charter  the  American  delega- 
tion, in  concert  with  the  other  great 
powers,  insisted  on  inclusion  of  the  veto 
power  in  the  Security  Council  in  order 
to  insure  that  no  peacekeeping  action 
could  be  initiated  against  the  major 
world  powers.  The  framers  recognized 
that  any  such  collective  security  action 
was  not  in  the  interest  of  a  stable  world 
situation.  In  later  years  the  United 
States,  viewing  with  horror  the  Soviet 
use  of  the  veto  in  the  Security  Council, 
introduced  the  Uniting  for  Peace  Reso- 
lution to  allow  the  General  Assembly  to 
act,  under  certain  circumstances,  in 
opposition  to  the  veto  of  a  permanent 
member.  Although,  at  the  time  of  its 
introduction,  the  action  appeared 
sound,  it  was  not  universally  applauded. 
Among  those  who  professed  concern 
was  Inis  Claude,  Jr.,  who  stated  that  the 
United  Nations  '  .  .  .  should  not  chal- 
lenge a  recalcitrant  great  power.'  ? 

\t  the  time  the  Uniting  for  Peace 
Resolution  was  adopted,  it  appeared 
certain  thai  it  could  never  be  turned 
against  iis  creators  because  of  built-in 
safeguards.  Not  only  did  the  United 
States  have  a  distinct  dominance  in  the 
General  Assembly,  but  in  the  Security 
Council  as  well.  One  of  the  stipulations 
for  implementing  the  Uniting  for  Peace 
Resolution  is  that  the  Security  Council 
be  paralyzed  by  a  veto  and  "fails  to 
exercise  its  primary  responsibility'1  in 
cases  involving  threats  to  peace,  breach- 
es of  the  peace  or  acts  of  aggression. 
Since  the  United  States  has  always  been 
able  to  obtain  the  support  of  a  majority 
of   Security    Council   members,   it   has 


been  able  to  refrain  from  using,  the  veto 
power  tu  eases  inimical  to  U..^.  interests, 
thereby  preempting  application  of  the 
provisions  of  Uniting  for  Peace. 

An   analysis  of  the  voting  record  in 

Security  Council  cases  involving  charges 
of  aggression  against  the  United  Slates 
indicates  that  although  the  United 
States  has  never  been  in  jeopardy  of 
having  to  veto  a  measure,  an  increas- 
ingly narrow  margin  of  votes  is  cast  in 
favor  of  the  United  States.  A  graph  of 
the  voting  record  in  seven  complaints 
against  America  is  shown  in  table  11. 
Although  the  voting  record  of  the  Coun- 
cil shows  only  a  slight  trend  against  U.S. 
interests,  an  analysis  of  Security  Council 
debates  provides  an  even  greater  insight 
into  the  decline  of  American  influence. 
In  the  same  seven  cases,  and  in  two 
others  where  no  vote  was  taken,  a 
tabulation  of  debating  records  was 
made,  classifying  countries  as  being  in 
one  of  three  categories:  Pro-United 
States,  meaning  that  they  participated 
actively  in  defending  the  United  States 
position;  Neutral,  meaning  that  they 
either  did  not  participate  in  debate,  or 
that  they  were  noncomnuttal  in  defend- 
ing U.S.  actions;  and  Anti-United  States, 
meaning  they  debated  actively  against 
the  U.S.  position.  The  graph,  shown  in 
table  III.  is  a  tabulation  of  these  results. 
The  pattern  shows  the  marked  decrease 
in  active  support  garnered  by  the  United 
States  in  the  Security  Council  during 
recent  years. 

An  inspection  of  the  record  indicates 
a  trend  away  from  the  U.S.  position  in 
the  Security  Council.  The  indications 
are  that  in  future  instances  of  interven- 
tion the  United  States  may  well  have  to 
exercise  its  veto  power  in  the  Council  to 
thwart  action  against  its  interests.  In 
this  case  the  Assembly  will  be  in  a 
position  to  act  under  the  Uniting  for 
Peace  Resolution.  Armed  with  the  So- 
viet definition  of  aggression,  the  charge 
of  aggression  against  the  United  Stales 
could   well   be  sustained  bv  an  increas- 
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ingls  hostile  United  Nations  member- 
ship. 

PllUic   Opinion   in    tin*   World    Arena. 

Pile  si rt* i iii 1 1 1  ol  I lu*  I  niton  Stales  in  1 1 u* 
United  Nations  is  based  primarily  upon 
ill'  political  posture  ol  ihe  member 
nations,  I •  1 1 1  this  political  alignment  is 
influenced  proloundlv  by  public 
opinion  within  each  individual  member. 
In  a  recent  article  in  U.S.  News  and 
World  Report,  the  shift  of  altitudes  of 
people  in  representative  nations  of  the 
world  was  found  to  be  away  from 
support  of  internationalism.  As  an 
example,  in  a  public  opinion  poll  only 
28  percent  of  Britons  favored  helping 
the  United  States  in  a  major  crisis 
involving  Russia,  and  only  21  percent 
favored  support  of  the  United  States  in 
Vietnam."  Similar  loss  of  enthusiasm 
for  American  leadership  was  reported  in 
Italy.  The  growing  tide  of  resentment 
against  [l.S.  foreign  policy  can  be  ex- 
pected to  produce  an  even  further  de- 
cline of  American  influence  in  the 
United  Nations  during  subsequent  ses- 
sions. 

VI-SUMMARY  AND  CONCLUSIONS 

The  United  Stales  has,  in  recent 
years,  pursued  a  policy  of  opposition  to 
the  concept  of  defining  aggression  for 
use  in  determining  the  a<i<Tessor  in  cases 
under  consideration  by  the  United  Na- 
tions. The  Soviet  Union,  on  the  other 
hand,  has  been  instrumental  in  leading 
the  elforl  to  adopt  such  a  definition  and 
repeatedly  submitted  its  own  dralt 
definition  enumerating  various  acts 
which  could  be  considered  elements  of 
aggression.  The  clash  of  the  two  super- 
powers on  this  issue  raises  the  question 
of  whether  or  not  the  United  Slates  has 
accurately  appraised  the  ramifications 
of  adopting  a  definition  by  the  As- 
sembly, and  if  opposition  to  the  Soviet 
proposal  is  in  the  best  interest  of  the 
United  States. 

The  United  States  has  consistently 
maintained   the   position   that  aggressive 


\\;ii   is  lolalK  outside  its  policy  aims  and 
has  denounced  an\    perpetrator  of  ag- 
ression   as    an    international    criminal. 
This   policy   was  steadfastly   maintained 
in  the  face  ol  opposition  of  many  other 
nations  in   the   world   community.  The 
Russian   and    French  delegations  at  the 
conference     for     development     of    the 
charter     for      the     Nuremberg     trials 
adopted   a   position  that  a  general  out- 
lawry   of    aggressive    war    should    not 
necessarily   be   the  subject  of  codifica- 
tion in  the  charter. 

The  United  States  has  stood  in  the 
van  of  the  movement  for  outlawing 
aggressive  war  but,  in  recent  years,  has 
generally  opposed  attempts  to  define 
aggression,  particularly  in  the  United 
Nations.  The  policy  contrasts  with  early 
recognition  of  various  definitions  in 
treaties  and  conferences.  Again,  re- 
ferring to  the  Nuremberg  conferences, 
the  U.S.  delegate  favored  inclusion  in 
the  charter  of  a  definition  almost  iden- 
tical to  an  earlier  Russian  proposal,  and, 
in  this  instance,  the  Russian  delegate 
opposed  inclusion  of  a  definition  that 
originated  with  his  countrymen  in  1933. 
In  United  Nations  deliberations  on  the 
definition,  the  first  of  which  occurred  in 
1957,  the  United  States  adopted  a 
general  policy  of  opposition  to  the 
subject  on  grounds  that  the  definition 
was  neither  possible  nor  desirable. 

This  policy  was  taken  even  though  a 
majority  of  the  members  considered 
definition  both  possible  and  desirable. 
There  was  rather  widespread  disagree- 
ment over  the  form  of  the  definition. 
Those  favoring  defining  were  split  into 
two  basic  camps:  first,  those  who  fa- 
vored the  Soviet  definition,  the  "enu- 
lucrative"  type  which  categorized  sev- 
eral acts  that  constituted  aggression. 
This  tabulation  was  subdivided  into 
general,  ideological,  and  economic 
aggression.  The  list  of  aggressive  actions 
was  followed  by  a  series  of  situations 
which  could  not  be  used  as  excuses  for 
aggression.  The  second  group  of  "de- 
finers,,  favored  a  rather  broad,  abstract 
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definition  Lliul  embraced  only  general 
terminology  which  could  be  liberally 
interpreted. 

The  policy  of  the  United  Slates  in 
opposing  the  concept  of  definition  must 
be  considered  in  the  context  of  how 
such  a  definition  would  affect  American 
foreign  policy,  assuming  that  the  posi- 
tion held  by  the  United  States  was 
generated  by  valid  causative  factors,  and 
not  simply  because  the  proposal  was  put 
forth  by  the  Russians. 

The  basic  tenet  of  the  Soviet  defini- 
tion is  that  the  first  party  to  commit 
any  of  the  various  acts  is  the  guilty  one. 
These  acts  generally  involve  moving 
troops  across  borders,  attacking  by 
other  means,  establishing  blockades, 
support  of  armed  bands,  or  promotion 
of  political  upheaval  in  other  Stales. 
The  United  States  has  traditionally 
intervened  in  cases  where  American 
interests  were  threatened  by  overthrow 
of  a  friendly  government  or  where 
establishment  of  a  favorable  regime 
could  be  effected.  In  this  instance  it  has 
generally  been  necessary  to  make  either 
overt  or  covert  movements  of  troops 
and  to  attack  by  sea  or  airpower,  in 
direct  violation  of  the  conditions  of  the 
Russian  definition. 

The  current  problems  besetting  the 
United  Stales  in  its  overseas  troop  com- 
mitments have  drastically  reduced  the 
in-country  strength  of  her  Armed 
Forces  throughout  the  world  and  have 
produced  a  situation  that  will  require 
even  more  obvious  responses  of  the 
United  States  in  crises  involving  her 
national  interest.  In  contrast,  the  Soviet 
Union,  being  a  major  continental  power, 
can  maintain  Soviet  or  Soviet-controlled 
troops  in  potential  trouble  areas  that 
can  adequately  cope  with  any  develop- 
ing situation.  Under  such  conditions  it 
will  be  generally  unnecessary  for  her  to 
undertake  the  troop  movements  across 
international  borders  specifically  pro- 
hibited in  her  definition.  Russia  has 
instead  espoused  the  principle  of  waging 
war     through     ideological     campaigns 


rather  than  furthering  her  national  inter- 
ests through  direct  military  involve- 
ment. 

In  considering  specific  instances  of 
United  States  foreign  policy  episodes 
against  the  Soviet  definition,  a  large 
proportion  of  the  events  prove  to  be  in 
direct  conflict  with  the  substance  of  this 
definition.  A  general  review  of  incidents 
indicates  that  the  U.S.  actions  could 
generally  result  in  a  finding  of  "guilty" 
against  the  United  States. 

The  implications  of  the  definition  are 
unimportant  if  the  United  States  main- 
tains her  position  as  moldcr  of  world 
opinion  and  leader  of  the  majority  of 
the  United  Nations.  The  adverse  effects 
of  the  definition  could  become  opera- 
tive in  cases  where  the  United  Stales 
stands  in  a  situation  where  she  is  op- 
posed in  principle  by  a  sufficient  num- 
ber of  the  member  States.  In  these 
circumstances  many  of  the  borderline 
States  normally  amenable  to  American 
policies  could  be  shaken  from  their 
traditional  vote  on  the  side  of  the 
United  States  by  the  clear  violation  of 
the  criteria  of  aggression.  This  evidence 
in  "black  and  white"  could  provide  a 
suitable  excuse  for  casting  a  vote  for 
world  order. 

An  analysis  of  the  record  of  the 
United  Nations  indicates  that  circum- 
stances could  arise  where  the  U.S.  inter- 
ests would  indeed  be  influenced  by 
declining  power  over  member  nations. 
In  the  General  Assembly  the  trend  is 
definitely  toward  fewer  nations  voting 
with  the  United  States  on  major  issues. 

During  the  early  phases  of  United 
Nations  development  no  action  could  be 
taken  against  the  U.S.  interests  regard- 
less of  "guilt  "  or  "innocence"  in  any 
particular  crisis.  The  Security  Council 
was  the  only  United  Nations  body  that 
could  enforce  sanctions  against  offend- 
ing nations,  and  the  United  States  con- 
sistently could  muster  a  sufficient  num- 
ber of  votes  to  defeat  any  adverse 
action,  even  without  the  use  of  the  veto 
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power  given  to  tlie  five  permanent 
members.  The  Americans  had  provided 

I  means  for  bypassing  the  Security 
Council  when  action  was  precluded 
through  the  application  of  a  veto.  This 
provision,  the  Uniting  for  Peace  Resolu- 
tion, was  intended  primarily  to  provide 
for  United  Nations  actions  in  the  face  of 
a  Soviet  veto.  The  United  States  has 
never  had  to  use  a  veto  in  the  Security 
Council,  since  enough  votes  could  be 
garnered  to  defeat  any  resolution  ad- 
verse to  United  States  interests.  An 
investigation  of  the  trends  exhibited  in 
the  Security  Council  indicates  that  the 
leadership  of  the  United  Slates  has 
declined  in  recent  years. 

The    overall    implication   is  that  the 


United  States,  in  the  face  of  steadily 
declining  popularity  in  the  world  com- 
munity, could  he  confronted  with  con- 
demnation by  adverse  world  opinion  in 
a  situation  involving  the  use  of  interna- 
tional force.  Under  these  conditions  the 
existence  of  a  definition  of  aggression, 
particularly  the  enurnerativc  type 
espoused  by  the  Soviet  Union,  could  be 
used  as  a  lever  to  swing  the  vote  of  the 
United  Nations  membership  against  the 
United  States. 

It  is  concluded  that  the  policy  of  the 
United  States  in  opposing  the  definition 
of  aggression  is  in  the  best  interests  of 
her  larger  foreign  policy,  and  that  con- 
tinued opposition  in  subsequent  years 
will  become  increasingly  important. 
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SOME  PERSPECTIVES  ON  REVOLUTION 


Thomas  B.  Grassey 


For  many  years  people  in  the  United 
States  argued  that  the  outcome  of  the 
Vietnam  conflict  would  have  critical 
implications  for  the  future  of  freedom 
everywhere.  The  familiar  argument  ran: 
If  the  Communists  were  victorious, 
Western  security  would  be  weakened; 
but  if  the  Communists  were  defeated  in 
Vietnam,  we  would  have  met  "The 
Third  Challenge,"  "Wars  of  Liberation," 
and  convinced  the  enemy  that  he  could 
not  succeed  in  world  conquest  by 
proxy. 

The  insurgency  in  Vietnam  finally 
has  reached  its  conclusion.  Perhaps  now, 
more  than  a  decade  after  American 
combat  units  were  introduced  to  help  a 
friendly  government  deal  with  an  ex- 
ternally supported  insurgency  and  3 
years  after  those  forces  were  withdrawn 


*This  essay  is  based  on  a  lecture  given  in 
August  1975  at  the  Naval  Amphibious 
School,  Coronado,  California. 


under  "peace  with  honor,"  it  is  possible 
to  see  why  our  counterinsurgency  effort 
failed. 

The  paragraph  has  an  odd  ring  to  it. 
There  is  something  strange -and  in  that 
strangeness  we  may  find  at  least  part  of 
the  answer  to  the  question,  "Why  did 
our  counterinsurgency  efforts  fail?"  Try 
reading  the  paragraph  again,  substituting 
revolution  for  insurgency  and  counter- 
revolutionary for  counterinsurgency. 

What  I  wish  to  examine,  therefore,  is 
not  Vietnam  but  the  fundamental  con- 
ceptual errors  of  which  Vietnam  was 
merely  a  symptom.  For  if  we  mis- 
conceived the  situation,  our  loss  might 
not  be  as  ominous  as  we  had  feared;  if, 
however,  our  misconceptions  con- 
tributed to  or  even  caused  our  failure, 
we  must  correct  them  before  they  are 
repeated. 

How  we  define  situations,  what 
labels  we  attach  to  realities,  which 
words    we   use   in   thinking  about  the 
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problems  we  face  greatly  influence  our 
judgments  and  behavior.  If  we  are  be- 
witched by  false  labels,  we  will  make 
bad  decisions.  And  one  of  the  most 
disastrous  false  labels  currently  in  our 
national  vocabulary  is  "counterinsur- 
gency."  Of  course,  it  is  not  an  acciden- 
tal false  label;  Americans  are  deeply 
opposed  to  being  "counterrevolution- 
aries." So  we  almost  invented  this  odd 
word  and  deliberately  applied  it  even  to 
places  where  it  was  wildly  inappropriate 
(the  "meat  and  potatoes"  cases  of  our 
counterinsurgency  courses  have  been 
Vietnam,  China,  Cuba,  Algeria  and 
Malaya).  Unwilling  to  think  about 
"counterrevolution,"  we  labeled  all  our 
activities  "counterinsurgency"  and  be- 
came literally  unable  to  discriminate 
between  an  insurgency  and  a  revolution. 
It  is  time  to  recall  that  distinction. 

"Insurgency,"  a  word  used  mostly  in 
international  law,  is  defined  as  "a  revolt 
against  a  government,  not  reaching  the 
proportion  of  an  organized  revolution, 
and  not  recognized  as  belligerency." 
Since  "insurgency"  is  defined  relative  to 
revolution,  what  is  a  revolution? 

A  revolution  may  be  distinguished 
from  a  coup  d'etat,  foreign  invasion, 
military  seizure  of  power,  rebellion,  and 
insurgency  by  several  indicators.  The 
most  obvious  is  that  a  revolution  has 
sizable  (though  not  always  majority) 
organized  popular  support.  It  aims  at  a 
redistribution  of  political  power,  al- 
though social,  economic  and  cultural 
changes  may  accompany  this  shift.  It 
usually  involves  violence;  some  writers 
(including  Frantz  Fanon,  Regis  Debray 
and  Karl  Marx)  consider  violence  essen- 
tial to  a  revolution,  but  they  confuse  a 
usually  necessary  tactic  with  a  defini- 
tion of  the  goal.  "Nonviolent  revolu- 
tion" is  not  a  contradiction  in  terms: 
Gandhi  led  one  such  revolution  in  India, 
and  Lenin  surprised  himself  by  coming 
close  to  a  nonviolent  Bolshevik  revolu- 
tion in  Russia.  However,  revolutionary 
activities  must  be  illegal  or  the  changes 
in  society,  no  matter  how  radical,  will 


be  the  results  of  a  constitutional  process 
(Hitler's  1933  accession  to  power)  or  a 
successful  reform  movement  (U.S. 
women's  suffrage).  The  truly  essential 
element  in  revolution  is  the  rejection  of 
governmental  legitimacy:  the  deliberate 
and  explicit  denial  of  the  government's 
right  to  enforce  its  rules  and  laws.  So  a 
revolution  is  an  organized,  popularly 
based  attempt  to  alter  radically  the 
existing  political  structure,  usually  by 
violent  and  always  by  illegal  means. 

Of  all  the  myths  about  revolutions, 
the  most  prominent  American  miscon- 
ception is  that  their  cause  is  material 
deprivation -poverty,  hunger,  bad 
health  and  overcrowding.  History  does 
not  support  such  a  thesis,  but  instead 
offers  jiotable  exceptions.  In  1958  Cuba 
had  a  large  middle  class  and  one  of  the 
highest  per  capita  incomes  in  Latin 
America.  It  should  have  been  one  of  the 
least  likely  candidates  for  revolution  in 
the  Western  Hemisphere  if  the  "depriva- 
tion" thesis  were  true.  Although  grind- 
ing poverty  is  endemic  to  India,  that 
country  has  not  experienced  a  revolu- 
tion since  achieving  independence.  The 
Poles  and  Hungarians  had  incipient  revo- 
lutions in  1956  although  they  enjoyed 
higher  standards  of  living  than  their 
quiescent  bloc  neighbors.  Historians 
agree  that  the  American  Revolution  did 
not  result  from  material  want.  It  is  true 
that  poverty  is  a  prominent  feature  of 
most  societies  facing  revolution;  but  the 
difference  between  correlation  and 
causation  is  one  which  we  Americans 
persistently  ignore  in  justifying  foreign 
aid,  planning  military  civic  action  pro- 
grams, sponsoring  the  Peace  Corps,  and 
studying  revolution. 

Curiously,  the  notion  that  material 
deprivation  causes  revolution  is  purely 
Marxian.  Marx  thought  his  great  "dis- 
covery" was  that  economics  determines 
the  structure  and  processes  of  every 
society. 

The     general     conclusion     at 

which  I  arrived  .  .  .  may  be  briefly 

summed    up   as   follows:    In  the 
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social     production     which     men 
carry  on  they  enter  into  definite 
relations    that    are    indispensable 
and    independent    of    their    will; 
these  relations  of  production  cor- 
respond   to    a    definite    stage    of 
development     of    their    material 
powers   of  production.  The  sum 
total  of  these  relations  constitutes 
the  economic  structure  of  society 
-the   real   foundation,  on  which 
rise  legal  and  political  superstruc- 
tures  and    to    which   correspond 
definite  forms  of  social  conscious- 
ness. The  mode  of  production  in 
material  life  determines  the  gen- 
eral character  of  the  social,  politi- 
cal, and  spiritual  processes  of  life. 
It  is  not  the  consciousness  of  men 
that    determines    their  existence, 
but,  on  the  contrary,  their  social 
existence    determines    their    con- 
sciousness.   At    a    certain    stage 
.  .  .  the  material  forces  of  produc- 
tion in  society  come  into  conflict 
with     the  .  .  .  property     relations 
within  which   they  had  been  at 
work  before  ....  Then  comes  the 
period  of  social  revolution.1 
Marx  believed  that,  by  its  very  na- 
ture, capitalism  must  lead  to  greater  and 
greater  disparity  between  the  rich  few 
and    the    impoverished    masses,    with 
worse  and  worse  material  exploitation 
of  the  laboring  class.  Finally,  and  in- 
evitably, the  oppressed  will  rise  in  revo- 
lution against  the  world's  rich  to  abolish 
private  property  and  establish  the  class- 
less,    Communist     society.     Although 
Americans  often  accept  and  promulgate 
this  strictly  Marxist  idea  that  poverty, 
hunger  and  bad  living  conditions  cause 
revolutions,   the  fact   is  they   do   not. 
Conversely,    despite    our  national   pre- 
occupation with  material  wealth,  revolu- 
tions cannot  be  prevented  merely  with 
better     food,     housing,    clothing    and 
health  care.  Marx  was  wrong,  and  so  is 
this  American  myth  of  what  causes  (or 
prevents)  revolution. 

Some     social     scientists     (e.g., 


Durkheim,  Lasswell),  after  considerable 
research,  have  concluded  that  the  cause 
of    revolution    is    frustration.    We    en- 
counter    graphs     and    tabular    charts, 
"curves    of  rising  expectations,"   mea- 
sures of  individual  discontent  and  social 
anomie,     and     useful     or     obscurant 
theories  of  cohesion  and  social  break- 
down. Brian  Crozier  begins  his  book: 
Frustration  is  the  one  element 
common   to   all  rebels,  whatever 
their  aims,  political  ideals  or  social 
backgrounds  .  .  ..    What,    then,   is 
frustration?  For  my  purpose,  it  is 
simply  the  inability  to  do  some- 
thing   one    badly    wants   to    do, 
through     circumstances     beyond 
one's  control.2 

One  may  readily  agree  that  a  revolu- 
tionary is  frustrated,  but  this  is  not  a 
markedly  useful  distinction  since  almost 
all  human  beings  are  in  various  ways 
frustrated.  Moreover,  many  of  these 
theories  are  simplistic  blanket  notions 
that  barely  cover  the  heroic  dedication 
one  finds  among  revolutionaries.  John 
Paul  Jones'  crew,  Washington's  Valley 
Forge  army,  and  Nathan  Hale  were 
"frustrated."  Algerians  who  were 
brutally  tortured  by  French  para- 
troopers resisted  because  of  "the  dis- 
parity between  goal  visualization  and 
goal  achievement."  Ho  Chi  Minn  was  a 
revolutionary  for  60  years  because  he 
experienced  severe  social  anomie,  and  so 
forth.  Since  social  scientists  are  reluc- 
tant to  make  implicit  value  judgments 
by  using  words  like  "good,"  "bad," 
"right,"  and  "wrong"  (a  scientist  "ob- 
serves facts,"  he  does  not  "make  moral 
judgments"),  and  due  to  our  own  pre- 
occupation with  material  wealth,  we 
have  all  but  forgotten  the  classical  po- 
litical theory  upon  which  America  was 
built. 

"The  masses  of  men  make  revolu- 
tion," Aristotle  wrote,  "under  the  idea 
that  they  are  unjustly  treated."3  Jus- 
tice, for  Aristotle,  consisted  of  treating 
equals  alike  and  unequals  differently, 
but    in    proportion    to    their    relevant 
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differences.  This  supports  the  idea  that 
all  men  are  equal  in  a  fundamental  sense 
(the  right  to  be  treated  justly),  yet  it 
allows  for  dissimilar  treatment  based  on 
inequalities  among  men.  We  are  not 
obliged  to  hold  that  justice  requires 
treating  everyone  alike,  so  that  all  of  us 
must  receive  identical  amounts  of  food, 
clothing,  housing,  education,  entertain- 
ment and  honors.  But  we  are  required 
to  show  that  some  relevant  difference 
between  persons  justifies  the  privileges, 
benefits  and  burdens  each  is  assigned. 
Thus  a  ship's  captain  is  entitled  to 
treatment  different  than  a  deckhand's 
because  of  the  difference  in  responsi- 
bilities. Even  so,  this  is  always  propor- 
tional, and  there  are  limits  beyond 
which  the  captain-deckhand  differen- 
tiation cannot  be  presumed  to  justify 
extreme  disparities  in  treatment. 

If  "the  masses  of  men  make  revolu- 
tion under  the  idea  that  they  are  un- 
justly treated,"  the  key  question  is: 
What  do  men  think  is  unjust?  For 
injustice  is  not  a  natural  phenomenon 
like  rainfall  or  difference  in  height ;  it  is 
a  human  concept,  dependent  for  its 
existence  on  value  judgments  made  by 
individuals.  Feudal  serfs  who  believed 
that  God  made  some  men  to  be  poor, 
cold,  hungry  serfs  and  other  men  to  be 
rich,  warm,  well-fed  lords  saw  no  in- 
justice in  their  situation.  Despite  being 
miserable  themselves,  and  aware  of  their 
baron's  luxuries,  they  did  not  revolt. 
Our  modern  world  has  parallels:  with  a 
long  Brahmin-Parish  caste  heritage, 
Indian  society  has  tended  to  accept  as 
just  great  inequalities  in  the  treatment 
of  people.  Mao  Tse-tung  wrote  that  his 
biggest  problem  in  1928  was  getting  the 
peasants  to  realize  that  something  was 
wrong  with  Chinese  society,  that  some- 
thing better  was  feasible.  Fidel  Castro's 
main  support  came  not  from  the  peas- 
ants but  the  educated  and  middle  class 
-those  who  were  materially  comfort- 
able but  who  felt  unjustly  excluded 
from  a  genuine  political  process. 

A  revolutionary  situation  exists  when 


people  feel  unjustly  treated  to  a  severe 
degree,  and  not  because  of  poverty, 
frustration  or  even  glaring  social  in- 
equalities. John  Adams  understood  this 
point.  He  knew  that  the  American 
struggle  was  not  really  over  taxes  or  the 
king's  policies  or  various  acts  of  Parlia- 
ment. The  issue  was  sovereignty,  the 
right  in  justice  of  a  people  to  govern 
themselves,  and  Adams  wrote: 

The  Revolution  was  effected 
before  the  war  commenced.  The 
Revolution  was  in  the  hearts  and 
minds  of  the  people  ....  This  radi- 
cal change  in  the  principles, 
opinions,  sentiments  and  affec- 
tions of  the  people,  was  the  real 
American  Revolution.4  [His 
emphasis.] 

Another  myth  which  we  Americans 
have  incorporated  in  our  current  view  of 
revolution  is  that  of  the  outside  agita- 
tor. It  is  true  that  a  revolution  requires 
leadership  and  organization.  Someone 
must  think  "this  is  unjust";  someone 
must  propagandize  to  convince  others 
that  there  is  an  attractive  and  attainable 
alternative  to  the  present-felt  injustice; 
and  someone  must  be  willing  to  break 
laws,  engage  in  violence,  and  risk  his 
own  safety  and  security  to  oppose  the 
"oppressor."  These  roles  of  thinker, 
propagandist,  and  activist  define  revolu- 
tionary leadership;  they  may  be  filled 
by  one  man  (Lenin)  or  several  (Jeffer- 
son, Paine,  Washington).  But  because 
leadership  is  necessary  for  a  revolution, 
many  people  mistakenly  believe  that  it 
is  sufficient  to  cause  a  revolution.  This 
is  tantamount  to  arguing  that  because 
oxygen  is  necessary  for  a  fire,  the 
presence  of  oxygen  will  cause  a  fire. 
Common  views  found  in  much  of  our 
counterinsurgency  literature  and  atti- 
tudes are  that  Lenin,  Ho,  Fidel,  or  Mao 
and  a  small  band  of  conspirators  suc- 
ceeded in  their  efforts  without  genuine 
popular  support;  that  ignorant  people 
were  duped;  that  a  small  faction  com- 
pelled reluctant  support  through  mass 
terror;   or  that  a  skilled  propagandist 
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whipped    a    minor  gripe    into    an    un- 
warranted revolutionary  issue. 

The  commonly  ignored  point  is  that 
no  revolution  can  succeed  without  at 
least  the  passive  support  of  a  sizable 
segment  of  the  population,  support 
which  the  revolutionaries  can  gain  only 
through  governmental  indifference, 
stupidity  or  callousness.  Considering  the 
resource  imbalance  between  an  estab- 
lished government  and  a  nascent  revolu- 
tionary movement,  the  vulnerability  of 
conspirators,  the  isolation  of  urban  and 
rural  guerrillas,  and  the  inherent  tenden- 
cies of  people  to  obey  the  law  and 
oppose  radical  change  ("All  Experience 
hath  shown  that  mankind  are  more 
disposed  to  suffer,  while  Evils  are  suffer- 
able,  than  to  right  themselves  by 
abolishing  the  Forms  to  which  they  are 
accustomed"5),  it  is  surprising  that 
revolutions  occur  at  all.  Yet  throughout 
history  we  have  heard  the  weary  refrain 
of  privileged  groups  denying  the  reality 
and  legitimacy  of  anger  among  the  less 
fortunate.  Plato  and  Cicero  reported  it, 
and  it  may  be  found  prominently  in  the 
English  Civil  War  debates  and  British 
colonial  empire  discussions,  as  well  as  in 
the  literature  defending  American 
slavery.  More  recently  we  have  heard 
the  denial  of  any  genuine  problem,  the 
same  automatic  response- "outside  agi- 
tators "-to  civil  rights  protests,  student 
campus  violence,  urban  ghetto  riots,  and 
military  race  relations  conflicts. 

The  myth  of  the  outside  agitator  is 
an  understandable  and  very  human 
response,  because  those  who  are 
privileged  cannot  easily  appreciate  that 
many  people  really  are  terribly  angry 
about  the  way  the  world  is.  It  is 
difficult  to  see  a  situation  as  unjust 
unless  one  is  the  victim.  Consequently, 
those  who  are  privileged  tend  to  deny 
that  there  is  injustice  and  blame  the 
turmoil  on  "outside  agitators."  Thus,  in 
1857,  George  Fitzhugh  wrote: 

We  warn  the  North  that  every 

one  of  the  leading  abolitionists  is 

agitating     the     negro     slavery 


question  merely  as  a  means  to 
attain  their  ulterior  ends  ...  a  sur- 
render to  Socialism  and  Commu- 
nism-to  no  private  property,  no 
church,  no  law;  to  free  love,  free 
lands,  free  women  and  free 
children.6 
That    sad  blindness  of  the  South 's 

leading   apologist    for    slavery    existed, 

ironically,    six    years    after    Friedrich 

Engels  had  naively  claimed  (in  the  New 

York  Daily  Tribune): 

The  times  of  that  superstition 
which  attributed  revolutions  to 
the  ill  will  of  a  few  agitators  have 
long  passed  away.  Everyone 
knows  nowadays  that  wherever 
there  is  a  revolutionary  convul- 
sion, there  must  be  some  social 
want  in  the  background  which  is 
prevented  by  outworn  institutions 
from  satisfying  itself.7 
If  "outside  agitators"  are  not  blamed 

for  causing  revolutions,  "ignorance"  is. 

But  as  Ted  Gurr  has  noted  about  this 

explanation: 

Man's  resort  to  political  vio- 
lence is  in  part  unreasoning,  but 
does  not  occur  without  reason. 
Ignorance  is  almost  always  among 
its  causes:  sometimes  ignorance  of 
its  consequences  by  those  who 
resort  to  it,  more  often  ignorance 
by  those  who  create  and  maintain 
the  social  conditions  that  inspire 

So  what  we  see  in  the  myth  of  the 
outside  agitator  is  an  attempt  by  the 
fortunate  to  explain  away  the  anger  of 
those  crying  "injustice!"  by  attributing 
it  to  external  provocateurs  and  ignor- 
ance. Woodrow  Wilson  recognized  and 
eloquently  criticized  such  self-delusion: 
Men  do  not  start  revolutions  in 
a  sudden  passion  ....  Revolutions 
do  not  spring  up  overnight.  Revo- 
lutions come  from  the  long  sup- 
pression   of    the    human    spirit. 
Revolutions    come    because    men 
know  that  they  have  rights  and 
that  they  are  disregarded.9 
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Support  of  the  people  is  the  central 
theme  of  every  revolutionary  leader  and 
theoretician.  It  is  obvious  from  even  the 
most  casual  perusal  of  revolutionary 
literature  or  history  that  the  majority  of 
the  people  must  at  least  passively  accept 
the  revolutionaries'  activities.  Trotsky 
learned  this  in  abortive  Bolshevik  at- 
tempts to  "inspire"  revolutions  in 
Berlin,  Munich,  Hungary,  Hamburg,  Bul- 
garia and  Estonia;  "Permanent  Revolu- 
tion" was  abandoned.  Lin  Piao  re- 
nounced Chinese  initiation  of  revolution 
in  other  nations,  saying: 

The  liberation  of  the  masses  is 
accomplished  by  the  masses  them- 
selves-this  is  a  basic  principle  of 
Marxism- Leninism.  Revolution  or 
people's  war  in  any  country  is  the 
business  of  the  masses  in  that 
country  and  should  be  carried  out 
primarily  by  their  own  efforts; 
there  is  no  other  way  ....  Foreign 
aid  can  play  only  a  supplementary 
role.10 

Che  Guevara,  Cuba's  Trotsky  who 
thought  that  with  50  men  he  could 
wage  a  successful  revolution  anywhere 
in  Latin  America,  brilliantly  diagnosed 
his  own  failure: 

Where  a  government  has  come 
into  power  through  some  popular 
vote,  fraudulent  or  not,  and  main- 
tains at  least  an  appearance  of 
constitutional  legality,  the  guer- 
rilla outbreak  cannot  be  promoted 
since  the  possibilities  of  peaceful 
struggle  have  not  yet  been  ex- 
hausted ....  This  is  clearly  seen 
by  considering  the  case  of  bandit 
gangs.  They  have  all  the  character- 
istics of  a  guerrilla  army  ....  The 
only  thing  missing  is  support  of 
the  people;  and,  inevitably,  those 
gangs  are  captured  and  extermi- 
nated.11 

A  third  myth  in  our  American  ap- 
proach to  revolution  is  the  myth  of  the 
military  victory.  Because  governments 
tend  to  deny  the  strength,  legitimacy 
and  even  the  existence  of  revolutionary 


movements,  they  postpone  reaction 
until  the  situation  has  grown  quite 
serious.  Then  military  forces  are  as- 
signed to  "solve  the  problem."  Admiral 
Zumwalt  told  a  1974  Tufts  University 
audience  that  as  a  rear  admiral  in  1 963 
he  had  written  that  "our  national  inter- 
est would  not  be  served  by  becoming 
militarily  involved"  in  Vietnam;  his  re- 
port, he  said,  was  overruled  by  a  Penta- 
gon civilian,  Dr.  Daniel  Ellsberg.12  If 
there  is  any  hope  at  all  for  the  military 
commander  to  accomplish  his  mission, 
he  must  remember  the  two  preceding 
myths  and  seek  a  governmental  response 
to  the  causes  (the  perceived  injustices) 
even  more  than  to  the  symptoms  (vio- 
lence, political  terrorism)  of  the  revolu- 
tion. Military  professional  training  incul- 
cates an  aggressive,  "can  do,"  result- 
oriented  attitude,  with  "results"  almost 
inevitably  thought  of  as  quantifiable. 
Performance  tends  to  be  judged  on 
things  we  can  count:  patrols,  arrests, 
raids,  "pacified  hamlets,"  and  casualties. 
Meaningless  rules-of-thumb,  like  "10:1 
(or  15:1)  is  the  magic  troops:  guerrillas 
ratio  for  victory,"  acquire  holy  auras.  It 
is  imperative  that  the  commander  and 
his  subordinates  appreciate  how  little 
these  numbers  may  correlate  with  mis- 
sion accomplishment.  No  matter  how 
good  the  numbers  look,  the  revolution 
may  be  succeeding.  "My  feeling,"  said 
Marine  Corps  Commandant  Wallace  M. 
Greene  in  1966,  "is  that  you  could  kill 
every  Vietcong  and  North  Vietnamese 
in  South  Vietnam  and  still  lose  the 
war."13  Strictly  speaking,  armed  force 
is  only  a  temporary  shoring  device 
which  may  briefly  reestablish  social 
order  in  a  time  of  tumult;  it  offers  the 
government  one  last  chance  to  alleviate 
the  grievances  fueling  the  revolution.  It 
is  not,  per  se,  a  solution. 

The  heart  of  the  revolutionaries' 
claim  is  that  they  are  right,  not  that 
they  are  stronger;  a  successful  military 
occupation  proves  nothing  against  that 
conviction.  If  men  feel  unjustly  treated, 
military  patrols,  curfews,  and  searches 


72 


(no  matter  how  polite)  will  not  change 
their  opinion.  In  fact,  such  measures 
themselves  lend  plausibility  to  revo- 
lutionary propaganda  that  the  govern- 
ment is  hostile  to  and  oppressive  of 
the  people's  rights  and  welfare.  Indeed, 
a  prime  ambition  of  many  revolu- 
tionaries is  to  provoke  a  harsh  military 
crackdown;  it  bolsters  their  claims  that 
the  unjust  government  will  resist  by 
force  of  arms  any  peaceful  reform 
attempt,  so  a  violent  revolution  is 
necessary.  The  paradigm  of  a  military 
success/political  catastrophe  was 
General  Massu's  ruthless  and  complete 
annihilation  of  every  known  member 
of  the  Algerian  FLN  leadership  by  use 
of  martial  law,  torture  and  counter- 
terrorism.  Many  Algerians  consider 
Massu's  military  "success"  in  the 
Casbah  the  point  when  their  revolution 
for  independnece  became  irreversible 
because  an  amicable  political  settle- 
ment had  been  made  impossible.  Short 
of  genocide,  there  is  no  military 
solution  to  a  revolutionary  situation 
because  a  revolution  is  a  contest  of 
ideas  rather  than  arms,  of  justice  and 
allegiance  rather  than  firepower  and 
body  counts.  We  forget  these  points 
again  at  our  own  peril. 

The  world's  population  is  today 
approximately  4  billion  people.  Over- 
all, the  growth  rate  is  about  2  percent 
per  annum.  Each  day,  therefore,  there 
are  nearly  200,000  more  human  beings 
alive  than  there  were  the  day  before; 
every  passing  second  adds  two  and  a 
quarter  persons.  This  is  not  births,  but 
births  minus  deaths,  or  net  growth.  In 
the  time  it  would  take  a  nuclear  task 
force  to  sail  from  the  United  States  to 
the  Persian  Gulf- 2  weeks  or  so  at  a 
30-knot  speed  of  advance -the  world's 
population  would  have  increased  by  3 
million  people.  That  is  roughly  equiva- 
lent to  the  population  of  Honduras, 
Ireland,  Israel,  Laos,  Lebanon,  New 
Zealand,  Somalia  or  Uruguay  added  to 
the  world  during  transit.  If  present 
population  trends  continue,  there  will 


be  twice  as  many  people  on  the  planet 
in  2006  as  there  were  in  1973. 

A  second  consideration:  The  wealth 
of  the  world  is  unevenly  distributed. 
Fewer  than  a  quarter  of  the  world's 
inhabitants  possess  three-quarters  of 
the  riches.  Two-thirds  of  the  people 
live  in  "underdeveloped  countries"; 
their  children  under  the  age  of  15 
equal  in  number  the  entire  populations 
of  the  world's  developed  nations.  And 
the  gap  between  rich  and  poor  is  open- 
ing, not  closing.  A  decade  ago  our  per 
capita  income  was  nearly  $3,000  while 
the  World  Bank  classified  38  countries 
"very  poor"  with  per  capita  incomes 
below  $100.  Discounting  inflation 
"growth,"  our  real  per  capita  income  is 
projected  to  reach  $4,500  by  the  end 
of  the  century;  the  very  poor  nations 
will  reach  $160. 

Third  in  importance  to  population 
and  the  distribution  of  wealth  is  the 
continuing  worldwide  tendency  to 
urbanize,  Westernize,  and  communi- 
cate. By  living  in  or  near  a  large  city, 
by  viewing  a  movie  or  the  village  tele- 
vision, more  and  more  people  of  the 
world  are  seeing  glimpses  of  how 
others  live  and  of  what  they  them- 
selves do  not  have.  This  is  much  too 
meager  to  be  called  "education"  about 
other  lands-even  "awareness"  may 
overstate  the  case -but  it  is  a  glimpse, 
an  image,  an  impression. 

If  these  trends  of  population 
growth,  economics,  and  increased  com- 
munication of  images  continue,  there 
will  be  greater  and  greater  known  dis- 
parity between  the  world's  rich  and 
poor.  "The  wretched  of  the  earth"  (as 
Fanon  called  them),  increasing  in  num- 
ber three  times  as  fast  as  the  world's 
comfortable  people,  more  and  more 
will  be  seeing  glimpses  of  what  they  do 
not  have.  Inevitably,  they  will  recog- 
nize the  difference  between  what  life  is 
like  for  the  fortunate  and  what  it  is 
like  for  them  and  their  children.  And 
they  will  call  it  unjust. 

So,   if  Aristotle   was  right  that  the 
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masses  of  men  make  revolution  under 
the  idea  that  they  are  unjustly  treated, 
the  world  must  seem  to  be  on  the 
verge  of  a  profound  revolution.  The 
remainder  of  this  century  promises 
great  political  instability  in  the  world, 
numerous  periods  of  tension  among 
nations  about  questions  of  justice,  and 
frequent  temptations  to  use  naval  or 
military  force  to  achieve  national 
objectives.  Standing  behind  our 
nation's  actions  will  be  an  implicit 
proclamation  of  what  we,  as  a  people, 
value.  Particularly  important,  how  the 
United  States  perceives  and  reacts  to 
revolution  will  be  largely  shaped  by, 
and  will  directly  affect,  those  in 
uniform  today. 

I  think  we  should  reexamine  the 
prevalent  belief  that  the  world  struggle 
is  between  communism  and  capitalism, 
with  the  Communists  engaged  in  an 
international  effort  against  capitalist 
societies.  Not  since  Trotsky's  failures 
has  the  Communist  Party  been  truly 
international.  Lenin  abandoned  Turkish 
and  Persian  Communists  in  courting 
both  Ataturk  and  the  Shah  for  border 
adjustments.  The  Korean  and  Indo- 
nesian parties  were  expelled  from  the 
Comintern  in  1927  for  unauthorized 
revolutionary  efforts.  Stalin  directed  the 
Chinese  Communists  to  work  with 
Chiang  in  1925,  which  led  to  Chiang's 
liquidation  of  most  of  the  CCP  leader- 
ship. (Mao  and  Chou  barely  escaped 
"the  great  headhunt  "-Mao's  first  wife 
did  not.)  In  1936  Stalin  told  the  Span- 
ish Communists  to  forget  revolution  and 
to  side  with  the  Republicans.  The  Ger- 
man and  Polish  Communist  parties  were 
sacrificed  for  the  1939  Ribbentrop  Pact. 
After  the  war,  Stalin  directed  the 
French  Communists  to  support  de 
Gaulle,  the  Italians  to  accept  Badoglio 
(despite  a  strong  partisan  base  for  revo- 
lution), Tito  to  agree  to  a  restoration  of 
the  Yugoslav  monarchy,  and  Mao  to 
form  a  coalition  with  Chiang.  The 
French  Communists  enraged  Ho  Chi 
Minh    by   opposing   independence    for 


Indochina   during  the    1946  elections. 

In  fact,  the  Soviets  did  very  little  for 
the  Chinese,  Algerian,  or  Cuban  revolu- 
tionaries during  their  wars.  Greek  Com- 
munists had  to  rely,  uneasily,  on  Yugo- 
slav aid  because  Stalin  gave  them  virtu- 
ally no  help.  The  Cuban  Communist 
Party  had  a  comfortable  modus  vivendi 
with  Batista,  and  when  Castro  called  a 
1958  general  strike,  the  Communist- 
controlled  unions  ignored  it.  Indeed,  the 
Cuban  Communist  Party  had  no  formal 
contact  with  Castro's  army  until  a  few 
months  before  Batista  fled. 

Among  non-Communist  countries, 
the  Soviet  Union  has  given  the  greatest 
amounts  of  aid  to  Egypt,  Syria,  Iraq, 
India  and  Indonesia.  In  every  one  of 
these  nations,  the  Communist  Party  was 
at  one  time  or  is  now  illegal  and  party 
members  have  been  jailed  or  executed. 
Such  prohibitions  and  prosecutions  have 
not  necessarily  affected  the  flow  of  aid. 
Also,  on  the  whole,  Chinese  and  other 
Communist  regimes  have  given  relatively 
little  aid  to  fellow  Communist  revolu- 
tionaries. Finally,  Sino-Soviet  border 
battles,  support  of  opposing  factions  in 
Angola,  and  counteracting  policies  in 
the  Indo-Pakistani  conflict,  are  glaring 
contradictions  to  the  idea  of  a  "United 
Communist  Movement." 

The  upshot  of  all  this  is  that  "an 
international  solidarity  of  Communists" 
simply  does  not  exist.  That  concept  fails 
to  explain  Soviet  or  Chinese  foreign 
policy  with  any  rational  consistency. 
National  self-interest,  however,  does 
adequately  and  coherently  account  for 
Soviet  and  Chinese  decisions;  greater 
attention  should  be  paid  to  national 
priorities  than  to  ideological  purity.  It 
was  neither  Dean  Acheson  nor  Dean 
Rusk  who  warned,  "The  policy  of 
Russia  is  changeless  ....  Its  methods,  its 
tactics,  its  maneuvers  may  change,  but 
the  polar  star  of  its  policy -world 
domination-is  a  fixed  star."  Karl  Marx 
made  that  observation  more  than  a 
century  ago;14  he  was,  obviously,  not 
always  wrong. 
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The  Russians  have  noticed  that  of 
the  seven  nations  which  have  become 
Communist  without  Red  Army  "help," 
three- China,  Albania  and  Yugoslavia- 
have  proved  very  unreliable  "allies." 
(Vietnam,  Laos  and  Cambodia  are  un- 
certain; only  Cuba  seems  steady.)  They 
are  further  annoyed  by  the  fickleness  of 
aid  recipients  such  as  Egypt,  Ghana, 
Syria  and  Indonesia.  The  obvious  con- 
clusion is  that  military  conquest  is  the 
fail-proof  method  of  gaining  reliable 
control  of  a  strategically  important  area. 
While  land-bound  border  expansion  in 
several  directions  still  may  be  attractive 
to  Soviet  planners,  the  new  vistas 
opened  by  a  powerful  Soviet  Navy 
appear  at  least  as  dangerous  to  the  West. 
If  a  Communist  revolution  were  to 
develop  in  an  area  of  great  value  to  the 
Russians,  they  might  attempt  to  land 
and  sustain  a  support  force-a  contin- 
gency the  U.S.  Navy  might  be  tasked 
with  preventing.15  Our  particular  con- 
cern, then,  is  not  with  Communist 
revolutions  per  se,  but  rather  with 
Soviet  military  intervention  and  usurpa- 
tion of  a  revolution  for  her  own  na- 
tional interest. 

It  also  is  important  to  note  that  our 
"counterinsurgency"  attitude  stems 
from  a  colossal  feat  of  political  legerde- 
main. At  the  1961  World  Communist 
Congress,  Nikita  Khrushchev  unilater- 
ally declared  that  all  "Third  World 
people's  wars"  were  in  the  interests  of, 
and  would  be  supported  by,  commu- 
nism. Two  weeks  later  when  John  F. 
Kennedy  became  President,  Khrush- 
chev's premise  was  swallowed  whole: 
Roger  Hilsman,  Walt  Rostow  and  Max- 
well Taylor  launched  us  into  the  Green 
Beret  Counterinsurgency  era.  (Years 
later,  David  Halberstam  would  write, 
very  high  Soviet  officials  told  their 
American  counterparts  that  it  was  all  a 
misunderstanding,  that  the  talk  was 
aimed  at  the  Chinese  for  propaganda 
and  rhetoric  purposes.16)  Misunder- 
standing or  not,  our  reaction  was  a 
mistake,  for  it  simply  is  not  true  that  all 


Third  World  revolutionary  activity  is 
beneficial  to  the  Russians  or  Chinese. 
Much  of  it  reflects  legitimate  aspirations 
of  people  to  achieve  domestic  justice  by 
overthrowing  colonial,  racist  or  oli- 
garchical tyrannies. 

Our  "counterinsurgency"  attitude 
often  has  caused,  tragically,  what  it  was 
intended  to  prevent -the  growth  of  anti- 
Americanism.  "Neocolonialism,"  for 
instance,  essentially  is  the  accusation 
that  American  foreign  policy  is  pre- 
dominantly guided  by  economic  self- 
interest,  that  we  support  repressive 
regimes  to  protect  our  overseas  invest- 
ments. The  use  of  bribes  and  kickbacks 
by  American  corporations;  diplomatic 
and  military  backing  of  dictatorships  in 
return  for  base  rights;  CIA  interference 
in  other  nations'  political  processes;  the 
"de  stabilization"  of  democratically 
chosen  governments  which  threaten 
American  investments;  attempted  "pre- 
judicial terminations"  of  various  foreign 
leaders;  police,  army  and  intelligence 
"advisors"  to  help  tyrannical  but  pro- 
Western  governments  frustrate  popular 
uprisings;  and  covert  or  overt  (as  in 
Santo  Domingo)  American  military  in- 
terventions have  been  argued  to  be  the 
rule  rather  than  the  exception  in  our 
foreign  relations.  While  a  free  enterprise 
economic  system  may  prove  the  best 
way  to  try  to  meet  the  world's  burgeon- 
ing population  needs,  it  would  be  fool- 
ish to  deny  that  there  has  been  eco- 
nomic exploitation  of  the  lesser 
developed  nations  and  that  the  central 
injustice  in  most  Third  World  countries 
today  is  a  grossly  inequitable  distribu- 
tion of  wealth,  for  whatever  reason. 
Revolutionary  movements  quite  natu- 
rally will  be  directed  against  that  in- 
justice; and,  not  uncommonly,  U.S. 
overseas  presence  and  investments  will 
be  labeled  "colonialist."  Further,  the 
fact  that  they  are  living  in  misery  while 
we  experience  unprecedented  luxury 
strikes  many  of  the  world's  poor  as 
unjust.  To  them,  free  enterprise  seems  a 
license  to  exploit.  But  for  us  to  call  all 
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these  revolutions  "Communist  insurgen- 
cies" is  to  make  them  what  they  need 
not  be. 

Western  political  theory  holds  that 
the  purpose  of  business  is  profit,  the 
purpose  of  government  is  justice,  and 
the  two  are  not  the  same.  Marxists  deny 
this;  they  contend  that  government  is 
merely  an  instrument  of  exploitative 
class  oppression.  Thus,  Marx's  grand 
challenge  was  his  claim  that  the  rich  of 
the  world  can  only  try  to  become  even 
richer.  Capitalists  may  talk  about  peace, 
freedom  and  justice,  he  said -they  may 
even  throw  the  oppressed  some  meager 
sops  to  ease  their  own  consciences-but 
the  truth  of  their  actions  belies  their 
protestations:  they  are  economically 
enslaved  to  place  property  ahead  of 
justice,  gain  ahead  of  rights,  material 
goods  ahead  of  human  dignity.  Accord- 
ing to  Marx,  all  political  decisions, 
democratic  notions,  lofty  declarations 
of  brotherhood,  even  religious  and 
moral  principles  are  subordinate  to 
fundamental  greed.  The  rich  never  will 
voluntarily  give  up  their  privileges,  never 
peacefully  consent  to  the  reallocation  of 
wealth  which  justice  requires- this  can 
be  achieved  only  by  violent  revolution. 
Hence,  the  Manifesto  concludes  that 
Communist  ends  "can  be  attained 
only  by  the  forcible  overthrow  of  all 
existing  social  conditions.  Let  the 
ruling  classes  tremble  at  a  Communist 
revolution.  The  proletarians  have 
nothing  to  lose  but  their  chains.  They 
have  a  world  to  win.  Workers  of  the 
world,  unite!"1  7 

The  world's  poor,  growing  in  number 
and  feeling  unjustly  treated,  will  surely 
hear  Marx's  claim.  We,  the  world's  rich 
growing  richer,  must  answer  it.  What  do 
we  stand  for?  How  will  we  use  our 
power?  What  do  Americans  value- 
liberty,  or  our  standard  of  living?  What 
goals  do  our  armed  forces  serve-justice, 
or  profit  and  privilege? 

Because  the  Defense  Department 
plays  so  significant  a  role  in  shaping  our 
foreign  policy,  considerable  astuteness  is 


required  of  military  leaders.  Short-term 
expedience  must  be  carefully  weighed 
with  attention  to  our  long-term  national 
values.  Policies  that  imply  Marx's  eco- 
nomic determinism  will  have  to  be 
balanced  against  our  heritage  from 
Jefferson  and  Lincoln.  While  there  al- 
ways have  been  evil  men  who  would 
impose  their  Auschwitzes  and  Gulags 
worldwide  unless  deterred  by  brave  men 
in  arms,  there  also  are  other,  more  subtle, 
crimes  against  humanity -surfeit  in  a  sea 
of  want,  ethnic  and  religious  domina- 
tion, various  political  exclusions— which 
now  are  awakening  revolutions.  Those 
who  feel  such  injustices  will  judge  the 
United  States  by  how  our  armed  forces 
are  used;  so  it  will  not  be  enough  to 
oppose  the  Gulags  and  proclaim  "free- 
dom and  liberty"  if  we  support  oli- 
garchies, dictatorial  juntas,  and  "pro- 
Western"  tyrannies  against  revolution. 
But  all  too  often,  "counterinsurgency" 
has  meant  just  that. 

Military  leaders  must  be  more  atten- 
tive, then,  to  the  causes  of  revolution, 
the  limited  relevance  of  military  power 
to  deal  with  an  essentially  political 
struggle,  and  the  implications  of  Ameri- 
can support  to  governments  facing  revo- 
lution. They  also  should  be  aware  that 
90  percent  of  mankind  is  non-White. 
Africans,  Asians  and  Latin  Americans - 
the  whole  Third  World -form  opinions 
about  America  by  seeing  how  their 
distant  relatives- Black,  Oriental  and 
Hispanic  Americans-are  treated,  espe- 
cially in  military  units  deployed  over- 
seas. If  our  armed  forces  deter  interna- 
tional aggression,  if  our  foreign  policy 
recognizes  the  legitimate  grounds  of 
many  revolutions,  and  if  our  national 
experience  demonstrates  that  the 
United  States  stands  for  justice  and 
human  respect  as  well  as  material  pros- 
perity, then  we  may  look  hopefully  at 
Karl  Marx's  prediction:  "Russia  has 
only  one  opponent:  the  explosive  power 
of  democratic  ideas,  that  inborn  urge  of 
the  human  race  in  the  direction  of 
freedom."18 
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COLLECTIVE  INTERVENTION 


AND  THE  LAW  OF  THE  CHARTER 


William  0.  Miller 


I-INTRODUCTION 

The  subjects  of  "intervention"  and 
its  corollary  of  "nonintervention"  are, 
without  doubt,  two  of  the  most  contro- 
versial in  the  literature  of  international 
law.  It  is  even  difficult  to  find  any 
substantial  agreement  among  interna- 
tional law  publicists  as  to  the  meaning 
of  the  terms.  The  definition  of  "inter- 
vention" which  seems  to  command  the 
most  agreement,  however,  has  been 
phrased  as  follows:  ".  .  .  any  act  of 
interference  by  one  state  in  the  affairs 
of  another;  but  in  a  more  special  sense  it 
means  dictatorial  interference  in  the 
domestic  or  foreign  affairs  of  another 
state  which  impairs  that  state's  indepen- 
dence." The  doctrine  of  "noninterven- 
tion," being  inextricably  intertwined 
with  what  at  best  must  be  described  as 
the  ambiguous  concept  of  "interven- 
tion," nevertheless  has  been  accepted 
almost  universally  as  a  proper  guideline 
for  the  conduct  of  slates.  It  found  its 


most  inclusive  definition  and  its  most 
comprehensive  endorsement  in  General 
Assembly  Resolution  Number  2131 
(XX),  as  follows: 

No  State  has  the  right  to  inter- 
vene, directly  or  indirectly,  for 
any  reason  whatever,  in  the  in- 
ternal or  external  affairs  of  any 
other  State.  Consequently,  armed 
intervention  and  all  other  forms 
of  interference  or  attempted 
threats  against  the  personality  of 
the  State  or  against  its  political, 
economic  and  cultural  elements 
are  condemned. 

It  is  the  purpose  of  the  discussion 
which  follows  to  develop  the  proposi- 
tion that  these  broad  pronouncements, 
while  appearing  to  proscribe  the  "dicta- 
torial interference  in  the  affairs  of  a 
stale,"  do  not  do  so  at  all,  but  rather 
serve  only  to  transfer  competence  to 
exercise    this  "dictatorial   interference" 
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Irotu  individual  stales  to  collectivities  of 

stales  acting  cither  t liroujjh  or  under  the 
auspices  ot  the  United  Nations.  This 
proposition  has  as  its  basic  conception 
that  intervention,  as  defined  above  and 

subject  to  the  concepts  of  necessity  and 
proportionality,  has  always  been  recog- 
nized as  a  lawful  exercise  of  the  in- 
disputable international  right  of  sanc- 
tion, usable  to  enforce  an  international 
legal  right,  and  that  intervention,  as  a 
sanction,  lias  neither  been  restricted  nor 
proscribed;  that  only  the  competence  to 
apply  it  has  changed.  It  will  be  further 
demonstrated  that  this  very  process  of 
multilateralizing  the  right  of  sanction 
has  resulted  in  the  development  and  use 
by  the  Great  Powers  of  regional  collec- 
tivities through  which  they  seek  to 
exercise  the  right  of  sanction  for  politi- 
cal rather  than  legal  purposes. 

In  developing  this  thesis,  the  concept 
of  intervention  as  a  "dictatorial  inter- 
ference in  the  affairs  of  a  slate"  will  be 
accepted,  specifically,  however,  with  the 
limitation  that  intervention  is  taken 
only  for  the  purpose  of  compelling  a 
state  to  satisfy  its  international  obliga- 
tions.  Thus,  intervention  will  be  dis- 
cussed as  the  process  through  which  the 
international  community  seeks  to  pre- 
vent an  international  delict  from  devel- 
oping into  an  international  dispute  or 
through  which  it  otherwise  seeks  to 
redress  an  international  wrong.  Divorced 
from  this  discussion  will  be  those  acts  of 
interference  by  a  stale  in  the  affairs  of 
another  state  which  do  not  have  either 
an  actual  or  a  claimed  antecedent  inter- 
national delict.  Such  acts  have  uni- 
versally been  considered  as  unlawful  and 
prohibited  by  customary  international 
law  unless  they  were  based  on  an 
existing  treaty  right  permitting  such 
interference. 

II-DEVELOPMENT  OF 

THE  SANCTION: 
A  HISTORICAL  SKETCH 

I  here  is  certainly  no  doubt  that  the 
traditional    international    law    failed    to 


provide  any  workable  system  through 
which  a  stale,  utilizing  centralized  pro- 
cedures, could  seek  redress  for  a  wron«r 
done  to  it  by  another  stale.  This  was  a 
horizontal  system  in  which  all  subjects 
were  theoretically  equal  and  in  which 
there  were  no  established  procedures  to 
seek  redress  through  community  sanc- 
tions. The  only  genuine  restrictions  on 
the  acts  of  a  state  depended  on  con- 
siderations of  reciprocity  or  on  the 
power  relationships  between  an  of- 
fending and  an  offended  state.  Because 
of  the  primitive  nature  of  this  system 
and  because  there  was  a  necessity  to 
provide  some  procedure  beyond  that  of 
ineffective  reciprocal  and  self-imposed 
restraints  for  the  enforcement  of  inter- 
national obligations,  there  developed 
the  practice  of  self-help.  Much  like  the 
situation  which  exists  in  any  primitive 
society,  it  was  necessary  for  each  indi- 
vidual-i.e.,  each  state— to  rely  on  its 
own  ability,  its  own  strength,  to  seek 
redress  for  wrongs  done  to  it.  Self-help 
has  thus  ".  .  .  been  universally  recog- 
nized as  a  means  of  enforcement  .  .  .  [of 
international  law,  i.e.,]  ...  as  a  sanc- 
tion.'1 There  were  basically  two  types 
of  forcible  self-help  available.  The  first 
was  war  and  the  second  was  the  doc- 
trine of  reprisals.  Intervention,  as  de- 
fined above,  arose  as  a  form  of  reprisal. 
It  was  nothing  more  nor  less  than  a 
manifestation  of  'The  dependence  of 
law  in  a  primitive  community  upon 
various  techniques  of  self-help.'  Force- 
ful interventions  in  the  form  of  reprisals 
therefore  were  recognized  as  lawful, 
circumscribed  only  by  the  requirements 
of  necessity  and  proportionality.  The 
legitimacy  of  this  type  of  forcible  self- 
help  was  made  clear  in  Hague  Conven- 
tion Number  II  of  1907  when,  for  the 
first  time,  it  was  agreed  ".  .  .  not  to  have 
recourse  to  force  for  the  recovery  of 
contract  debts  due  from  one  Stale  to 
the  nationals  of  another,  but  in  that 
case  alone/  Thus,  it  has  been  said 
that,  ".  .  .  with  only  one  small  caveat, 
the    great    powers    immediately    before 
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World    War   I    reaffirmed    the    righl    of 
forcible  self-help." 

The  Covenant  of  the  League  of 
Nations  was  the  first  break  in  this 
traditional  philosophy.  The  adherents  to 
the  covenant  agreed  to  "respect  the 
territorial  integrity  and  existing  political 
independence"  of  other  members  and 
to  submit  to  arbitration  or  to  inquiry  by 
the  Council  of  the  League  of  Nations 
those  disputes  of  an  international  nature 
which  could  not  be  settled  by  diplo- 
macy. Following  shortly  on  the  heels 
of  the  covenant  came  the  Pact  of  Paris, 
or  the  Kellogg-Briand  Pad,  in  which  the 
parlies  agreed  that  "settlement  or  solu- 
tion of  all  disputes  or  conflicts  of 
whatever  nature  or  of  whatever  origin 
they  may  be,  which  may  arise  among 
them  shall  never  be  sought  except  by 
pacific  means.1'  At  about  this  same 
time  the  Latin  American  Republics 
began  to  vorce,  in  concert,  strenuous 
opposition  to  the  intervention  policy 
which  the  United  States  had  followed 
extensively  in  the  Western  Hemisphere 
since  the  mid-lBOO's.  In  Rio  de  Janeiro 
in  J 927  the  Inter-American  Commission 
of  Jurists  recommended  to  the  forth- 
coming Conference  of  Havana  that  it 
consider  adopting  the  principle  that 
"No  nation  has  a  right  to  interfere  in 
the  internal  or  foreign  affairs  of  an 
American  Republic  against  the  will  of 
that  Republic."10  While  U.S.  objections 
prevented  adoption  of  this  principle  in 
J-928;11  it  was  adopted  in  1933  with 
U.S.  reservations  2  and  finally  in 
Buenos  Aires  in  1936  without  U.S. 
reservations.  In  article  I  of  the  Addi- 
tional Protocol  Relative  to  Non-Inter- 
vention,  adopted  by  the  American 
states  at  Buenos  Aires,  the  parties  de- 
clared as  "inadmissible  the  intervention 
of  any  one  of  them,  directly  or  in- 
directly, and  for  whatever  reason,  in  the 
internal  or  external  affairs  of  any  other 
of  the  Parlies.'1  This  principle  was  re- 
pealed and  broadened  in  the  Declara- 
tion   of    Principles    of    Inter- American 


Solidarity     and     Cooperation     in     this 

language: 

(a)  Intervention  by  one  State 
in  the  internal  or  external  affairs 
of  another  State  is  condemned; 

(h)  Forcible  collection  of 
pecuniary  debts  is  illegal;  and 

(c)  Any  difference  or  dispute 
between  the  American  nations, 
whatever  its  nature  or  origin,  shall 
be  settled  by  the  methods  of 
conciliation,  or  full  arbitration,  or 
through  the  operation  of  inter- 
national justice.   4 

By  the  time  of  the  Mexico  City 
Conference  of  1945,  this  principle  had 
become  ingrained  in  inter-American  law, 
and  the  Act  of  Chapullcpec  simply 
reiterated  its  "condemnation  of  inter- 
vention in  the  internal  or  external  af- 
fairs of  another.''  Thus,  when  the 
members  of  the  United  Nations  met  in 
San  Francisco  in  1945  to  draft  the 
Charter  of  the  United  Nations,  the 
unilateral  resort  to  force,  even  as  a 
means  of  self  help,  had  received  substan- 
tial international  condemnation. 

The  results  of  the  San  Francisco 
Conference  reflect  the  same  revulsion  to 
the  unilateral  use  of  force  as  had  the 
various  treaties  referred  to  above.  Im- 
pressing a  determination  to  "save  suc- 
ceeding generations  from  the  scourge  of 
war,  which  twice  in  our  lifetime  has 
brought  untold  sorrow  to  mankind,"16 
and  a  determination  to  "ensure  .  .  .  that 
armed  force  shall  not  be  used,  save  in 
the  common  interest,11  7  the  writers  of 
the  charter  stated  that  it  was  part  of 
their  purpose: 

To  maintain  international  peace 
and  security,  and  to  thai  end:  lo 
lake  effective  collective  measures 
for  the  prevention  and  removal  of 
threats    to    the    peace  .  .  .  and    lo 
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bring  about   by   peaceful  means, 

and  in  conformity  with  the  prin- 
ciples of  justice  and  international 
law,  adjustment  or  settlement  of 
international  disputes  or  situa- 
tions which  might  lead  to  a  breach 
of  the  peace. 

In  support  of  this  and  other  staled 
purposes,  the  members  of  the  United 
Nations  pledged  themselves  to  "settle 
their  international  disputes  by  peaceful 
means  in  such  a  manner  that  interna- 
tional peace  and  security,  and  justice, 
are  not  endangered, "  and  to  "refrain 
in  their  international  relations  from  the 
threat  or  use  of  force  against  the  terri- 
torial integrity  or  political  independence 
of  any  state,  or  in  any  other  manner 
inconsistent  with  the  Purposes  of  the 
United  Nations."20 

The  significant  point  here  is  that 
while  the  charter  in  article  2  (4)  con- 
tains a  general  prohibition  of  the  uni- 
lateral use  of  force  in  international 
relations,  it  promises  an  "effective  col- 
lective" substitute.  Thus,  in  those  situa- 
tions where  an  international  dispute 
cannot  be  settled  by  peaceful  means 
between  the  parties,  the  charter 
promises  the  collective  efforts  of  the 
organized  international  community  to 
take  such  measures  as  are  necessary  to 
prevent  or  remove  any  threat  to  the 
peace  which  may  or  does  result.  The 
charter  would  therefore  no  longer  per- 
mit a  state  to  take  the  law  in  its  own 
hands  and  to  seek  redress  by  force. 
Given  the  law  of  the  charter,  the  primi- 
tive international  law  of  the  jungle 
would  be  replaced  by  a  civilized  deter- 
mination of  right  and  wrong,  of  delict 
and  redress,  and  of  rights  and  responsi- 
bilities. Whether  or  not  the  charter  has 
constructed  collective  machinery  ade- 
quate to  this  purpose,  however,  is  quite 
another  question  and,  it  would  seem,  a 
most  crucial  one.  For  if  the  promised 
substitute  for  unilateral  action  is  not 
forthcoming,  states  could  hardly  be 
expected    to    refrain    from    developing 


other  procedures  and  perhaps  from  even 
falling  back  to  their  prior  practice  of 
unilateral  forcible  self-help,  "Clearly,  a 
law  which  prohibits  resort  to  force,"  or 
stated  otherwise,  which  prohibits  the 
resort  to  unilateral  self-help,  "without 
providing  a  legitimate  claimant  with 
adequate  means  of  obtaining  redress, 
contains  the  seeds  of  trouble."  It  has 
even  been  argued  that  "|IJf  the  collec- 
tive organization,  through  a  fault  in  its 
organizing  instrument,  leaves  a  gap 
where  the  use  of  force  is  necessary  but 
the  collective  organization  is  impotent 
to  act,  then  the  legal  right  to  use  force 
must,  in  such  instance,  revert  back  to 
the  members/  2  It  is  abundantly  clear 
from  current  international  practice  that 
this  process  has  long  since  begun.  States 
have  sought,  and  are  seeking,  substitutes 
for  the  promised  universal  actions  which 
seldom  materialize.  The  impotence  of 
the  international  community  as  a  whole 
has  led  to  the  development  of  smaller 
collectivities  which,  while  demon- 
strating a  capacity  to  act,  have  at  the 
same  time  shown  that  the  compatibility 
of  their  actions  with  the  more  compre- 
hensive provisions  of  the  charter  is 
sometimes  open  to  serious  question. 

III-CHARTER  REGULATION  OF 
THE  USE  OF  FORCE 

General  Provisions.  As  noted  above, 
article  2  (4)  of  the  charier  contains  a 
general  prohibition  of  the  ill  real  or  use 
of  force  "against  the  territorial  integrity 
or  political  independence  of  any 
state  .  .  .."  Only  two  exceptions  to  this 
general  prohibition  are  provided:  (1) 
Preventive  or  enforcement  actions  taken 
by  or  under  the  auspices  of  the  United 
Nations,  provided  for  in  article  42  of 
the  charter;  and  (2)  individual  or  collec- 
tive self-defense,  provided  for  in  article 
51.  All  other  resorts  to  the  use  of  force 
in  international  relations  "fall  into  I  lie 
category  of  international  delicls  and 
are  themselves  violations  of  interna- 
tional  law.1    This  reflects  the  charter's 
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purpose  to  "eliminate  the  threat  or  use 
of  force  whether  it  he  lawful  or  unlaw- 
ful under  general  international  law' 
except  in  legitimate  self-defense  or  as  a 
part  of  the  collective  sanctioning 
process.2  There  should  be  little  doubt, 
therefore,  that  unilateral,  forcible  self- 
help  as  an  acceptable  sanction  in  inter- 
national law  has  been  prohibited. 

There  are,  then,  only  two  permissible 
uses  of  armed  force  under  the  charter. 
The  first  of  these— the  collective  pro- 
cesses by  or  under  the  auspices  of  the 
United  Nations— are  provided  essentially 
through  powers  granted  to  the  Security 
Council  in  chapter  VII  of  the  charter. 
Article  39  invests  the  Security  Council 
with  the  authority  and  responsibility  to 
"determine  the  existence  of  any  threat 
to  the  peace,  breach  of  the  peace,  or  act 
of  aggression  and  .  .  .  [to]  .  .  .  make 
recommendations,  or  .  .  .  [to]  .  .  .  de- 
cide what  measures  shall  be  taken  to 
maintain  or  restore  international  peace 
and  security.'"  Article  42  provides  for 
the  use  of  armed  force  to  accomplish 
this  purpose  if  the  peaceful,  nonforceful 
measures  of  article  41  are  considered 
inadequate;  and  article  48  provides  that 
such  action  is  to  be  carried  out,  subject 
to  the  determination  of  the  Security 
Council,  by  "Members  of  the  United 
Nations  directly  and  through  their 
actions  in  the  appropriate  international 
agencies  of  which  they  are  members." 
Article  50  makes  it  clear  that  this 
"preventive  or  enforcement  action"  is 
to  be  taken  against  states.  While  this 
may  seem  an  unnecessary  observation,  it 
is  nevertheless  a  crucial  one.  By  en- 
dorsing these  principles,  states  are  seen 
to  have  relinquished  a  portion  of  their 
sovereignty  and  to  have  consented,  in  a 
proper  case,  to  subject  themselves  to 
forcible  but  lawful  pressures  from  with- 
out. This  is  but  a  necessary  corollary  to 
Professor  Jessup's  argument4  that  the 
prohibition  of  the  use  of  force  in  article 
2(4)  is  a  limitation  on  the  traditional 
concept  of  sovereignty  which  permitted 
a  state   to  resort   to  force  to  redress  a 


wrong  done  to  it.  If  this  aspect  of 
sovereignty  is  now  limited  by  interna- 
tional law  to  an  offended  slate,  it  would 
necessarily  follow,  if  any  sort  of  effec- 
tive system  is  to  be  maintained,  that  any 
previous  right  of  an  offending  state  to 
be  immune  from  the  application  of 
force  must  likewise  be  limited.  The 
importance  of  these  limitations  lies  in 
the  fact  that  they  effect  a  significant 
modification  of  the  nonintervention 
principle  as  previously  expressed.  Inter- 
vention is  now  specifically  legitimatized 
when  taken  by  or  under  the  auspices  of 
the  international  community  as  a  whole. 
Intervention,  then,  at  least  in  the  terms 
in  which  it  was  defined  above,  is  specifi- 
cally sanctioned  by  the  charter. 

It  must  be  said,  therefore,  that  the 
charter  seeks  to  make  significant  inroads 
on  the  traditional  concept  of  sover- 
eignty as  an  "absolute,  uncontrolled 
state  will,  ultimately  free  to  resort  to 
the  final  arbitrament  of  war,"  and  as  a 
tradition  under  which  states  "do  not 
readily  yield  to  concepts  of  interna- 
tional supervision."  The  charter  seeks 
to  remove  the  "quicksand  on  which  the 
foundations  of  traditional  law  are 
built"8  and  to  substitute  in  its  stead  the 
firmer  base  of  collective  supervision  and 
collective  action. 

Provisions  Relating  to  Regional  Or- 
ganizations. As  was  noted  above,  chap- 
ter VII  of  the  charter  assigns  to  the 
Security  Council  the  primary  responsi- 
bility for  the  maintenance  of  interna- 
tional peace  and  security  and  the  pri- 
mary authority  to  take  such  action  and 
to  provide  such  sanctions  as  may  be 
necessary  to  that  end. 

An  important  part  of  the  machinery 
through  which  these  actions  may  be 
accomplished  are  the  regional  arrange- 
ments recognized  in  chapter  VIII.  The 
part  that  such  organizations  could  and 
should  play  in  the  collective  structure 
was  debated  at  length  both  at  Dumbar- 
ton Oaks  and  at  the  San  Francisco 
Conference.     The  result  was  twofold— 
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the  recognition  in  article  51  of  the  right 
of  collective  self-defense  and  the  inclu- 
sion of  articles  ~>2,  53,  and  54  to 
provide  a  legal  framework  for  recon- 
ciling th*'  actions  of  regional  organiza- 
tions willi  those  ol  the  United  Nations. 

These  latter  provisions  have  been 
criticized  as  a  compromise  of  the  con- 
cept of  universalism  and  as  resulting  in 
an  ambiguous  legal  rationale  concerning 
the  relative  jurisdictional  competences 
of  the  United  Nations  on  the  one  hand 
and  a  regional  organization  on  the  other 
and  concerning  just  what  measures  or 
actions  are  within  the  authority  of  a 
regional  grouping. 

It  is  true  that  the  recognition  of  the 
"inherent  right  of  individual  or  collec- 
tive self-defense"  in  article  51  did  repre- 
sent a  concession  to  those  slates— par- 
ticularly the  Latin  American  Slates— 
which  desired  to  see  a  measure  of 
regional  autonomy  in  their  respective 
groupings.  This  was  considered  neces- 
sary, particularly  insofar  as  self-defen- 
sive actions  were  concerned,  in  order  to 
prevent  a  possible  Great  Power  veto  in 
the  Security  Council  from  precluding 
essential,    defensive    actions.         Article 

51,  then,  was  specifically  intended  to 
permit  a  regional  grouping  or  an  indi- 
vidual state  to  lake  necessary  measures 
in  self-defense  and  to  continue  such 
actions  until  "the  Security  Council  has 
taken  measures  necessary  to  maintain 
international  peace  and  security. " 

The  ambiguity  arises  when  this  right 
of  a  regional  organization  to  use  force  in 
self-defense  is  compared  with  the  char- 
ter provisions  relating  to  disputes  which 
it  may  attempt  to  settle  and  "measures1' 
or  "actions"  which  it  may  take.  Article 

52,  while  recognizing  the  primary  re- 
sponsibility of  the  Security  Council, 
charges  members  of  the  United  Nations 
who  arc  also  members  of  a  regional 
organization  with  making  "every  effort 
to  achieve  pacific  settlement  of  local 
dispute's  through  such  regional  agen- 
cies .  .  .  before  referring  them  to  the 
Security     Council. "     And     article     53 


authorizes  the  Security  Council  to  uti- 
lize such  arrangements  for  "enforce- 
ment actions  under  its  authority. "With 

one    exception    not    here    pertinent, 
however,    prohibition    is    made    of   any 
enforcement  action  "without  the  autho- 
rization of  the  Security  Council.' 

These  provisions  have  given  rise  to 
repeated  controversy  between  those 
states  seeking  a  measure  of  regional 
competency  in  settling  regional  disputes 
and  those  seeking  to  maintain  the  pri- 
macy of  the  central  organization.  The 
controversy  has  been  twofold  and  may 
be  expressed  as  follows:  (I)  Is  there  a 
jurisdictional  conflict  between  the  Se- 
curity Council  and  a  given  regional 
organization;  and  (2)  What  actions,  if 
any,  may  a  regional  organization  take 
without  prior  Security  Council  authori- 
zation? 

The  jurisdictional  problem.  This 
portion  of  the  controversy  concerns 
itself  with  which  body,  the  Security 
Council  or  a  regional  organization,  has 
the  competence  to  deal  with  a  particular 
dispute.  Does  either  body  possess  an 
exclusive  right  to  hear  and  determine 
the  dispute?  Or,  is  there  a  shared  com- 
petence; and,  if  so,  docs  either  body 
have  a  primary  right  to  proceed? 

Tin'  language  of  the  charter  would 
appear  to  resolve  clearly  this  issue  in 
favor  of  a  shared  competence  but  with  a 
recognized  primacy  in  the  Security 
Council.  Article  52(2)  does  counsel 
members  of  regional  organizations  to 
make  every  effort  to  settle  their  dis- 
putes within  that  regional  framework 
"before  referring  them  to  the  Security 
Council. "  Article  52(4),  however,  makes 
it  clear  that  this  "in  no  way  impairs" 
the  right  of  the  Security  Council  to  act 
in  the  case  or  the  right  of  any  member 
to  request  Security  Council  action. 

The  Guatemala  Case.  This  issue 
was  first  debated  before  the  Security 
Council  in  June  1^54.  when  Guatemala 
requested    that    the    Security    Council 
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convene  to  consider  its  allegations  of 
aggression  against  Nicaragua  and  Hon- 
duras, so  that  it  could  take  the  neces- 
sary measures  "to  prevent  the  disrup- 
tion of  peace  and  international  security 
in  this  part  of  Central  America."  The 
Governments  of  both  Nicaragua  and 
Honduras  expressed  surprise  that  this 
matter  should  have  been  brought  before 
the  Security  Council  when  there  were 
available  the  processes  of  the  Organiza- 
tion of  American  States  which,  they 
said,  were  established  to  hear  inter- 
American  differences.17  Brazil  sub- 
mitted a  draft  resolution  by  which  the 
Security  Council  would  have  referred 
the  matter  to  the  OAS  for  its  urgent 
consideration.  The  debates  which  fol- 
lowed saw  a  wide  divergence  of  opinion 
as  to  the  course  which  the  Security 
Council  was  obliged  to  follow.  The  most 
restrictive  view  was  presented  by  the 
delegate  from  Colombia,  as  follows: 

1  should  like  to  make  it  quite  clear 
that  the  provisions  of  Article  52, 
paragraph  2,  of  the  United  Na- 
tions Charter  impose  on  all  Mem- 
bers the  duty  to  apply  first  to  the 
regional  organization,  which  is  of 
necessity  the  court  of  first  appeal. 
This  is  not  a  right  which  can  be 
renounced  because  the  States 
which  signed  the  Charter  under- 
took this  obligation.18 

On  the  other  hand,  the  representative  of 
the  Soviet  Union  argued  that  it  was  "the 
Council's  duty  to  take  responsibility 
and  to  take  urgent  steps  to  end  the 
aggression,"19  and  he  announced  that 
he  would  exercise  the  Soviet  Union's 
right  of  veto  on  any  resolution  which 
referred  the  matter  to  the  OAS  for 
action. 

Most  of  the  remaining  members  of 
the  Security  Council  clearly  favored 
reference  of  the  mailer  to  the  OAS, 
although  it  is  obvious  that  this  was  nol 
considered  as  relinquishing  Security 
Council  jurisdiction  in  the  matter.  The 


resolution  which  was  finally  put  to  a 
vote  called  for  immediate  termination 
of  acts  likely  to  cause  further  bloodshed 
and  would  have  referred  the  complaint 
to  the  OAS  for  consideration.  True  to 
his  threat,  however,  the  representative 
of  the  Soviet  Union  cast  a  negative  vote 
and  prevented  the  resolution  from 
carrying.  A  substitute  resolution  was 
quickly  passed.  It  read  as  follows: 

The  Security  Council. 

Having  considered  on  an  urgent 
basis  the  communication  of  the 
Government  of  Guatemala  to  the 
President  of  the  Security  Council, 

Calls  for  the  immediate  termina- 
tion of  any  action  likely  to  cause 
further  bloodshed  and  requests  all 
Members  of  the  United  Nations  to 
abstain,  in  the  spirit  of  the  Char- 
ter, from  rendering  any  assistance 
to  any  such  action. 

The  matter  was  again  raised  on  25 
June  1954  at  the  676th  meeting  of  the 
Security  Council,  when  a  debate  took 
place  concerning  whether  or  not  the 
Council  should  again  place  the  Guate- 
malan complaint  on  its  agenda.  These 
debates  saw  the  representative  of  Brazil, 
once  again,  contending  that  the  OAS 
was  the  proper  organization  to  settle 
this  dispute.  Since  the  Inter-American 
Peace  Committee  was  already  acting  in 
the  matter,  he  was  able  to  cite  its 
activities  in  support  of  his  arguments.2 
Colombia,  citing  pertinent  provisions  of 
the  OAS  Charter,  reiterated  its  argu- 
ment that  the  regional  machinery  of  the 
OAS  must  be  utilized  before  Security 
Council  competence  is  invoked,  since  to 
do  otherwise,  he  said,  would  "imply  a 
disauthorization  of  the  American 
agency"  to  which  Colombia  could  not- 
agree.  "  The  Soviet  Union  was  adamant 
in  its  insistence  that  the  matter  must  be 
placed  on  the  agenda  of  the  Security 
Council.      It     pointed     out     that     the 
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Security  Council  had  already  acted  in 
the  caae  by  its  resolution  adopted  in  the 

(>7.">th  meeting,  and  argued  that  now  it 
was    time    that    the    Security    Council 

"adopted  measures  to  ensure  the  fullill- 
ent    of     its    decision.         Ambassador 


in 


Lodge  of  the  United  States  asserted  that 
the  Security  Council  was  faced  for  the 
first  time  with  the  problem  of  trans- 
lating into  reality  the  charter  formula 
providing  for  a  balance  between  the 
principle  of  "universality,  the  effect  of 
which  was  qualified  by  the  veto  power, 
and  regional  arrangements.'1  The  sub- 
stance of  his  arguments  was  as  follows: 

The  United  States  does  not  deny 
the  propriety  of  this  danger  to  the 
peace  in  Guatemala  being  brought 
to  the  attention  of  the  Security 
Council  in  accordance  with  Ar- 
ticle 35  of  the  Charter.  That  has 
been  done  .  .  ..  The  United  States 
is,  however,  both  legally  and  as  a 
matter  of  honour,  bound  by  its 
undertakings  contained  in  Article 
52,  paragraph  2  of  the  Charter  of 
the  United  Nations  and  in  Article 
20  of  the  Charter  of  the  Organiza- 
tion of  American  States,  to 
oppose  consideration  by  the  Se- 
curity Council  of  this  Guatemalan 
dispute  until  the  matter  has  first 
been  dealt  with  by  the  Organiza- 
tion of  American  States  which 
through  its  regularly  constituted 
agencies,  is  dealing  actively  with 
the  problem  now  .  .  ..  We  are  con- 
vinced that  failure  of  the  Security 
Council  to  observe  the  restraints 
which  were  spelled  out  in  the 
Charter  will  be  a  grave  blow  to 
the  entire  system  of  international 
peace  and  security  which  the 
United  Nations  was  designed  to 
achieve.2  6 

The  vote  of  the  Security  Council  not 
to  place  the  Guatemalan  complaint  in 
its  agenda  '  has  been  interpreted  as  a 
victory   for  the   United  States,  since  it 


was  thus  enabled  In  handle  the  matter 
in  the  councils  of  the  OAS  where  it  was 
the  dominant  power  unrestricted  by  the 
Soviet  veto.  While  there  may  be  some 
considerable  justification  for  this  argu- 
ment, it  still  remains  a  basic  fact, 
notwithstanding  the  positions  advanced 
during  the  debates,  that  the  failure  of 
the  Security  Council  to  take  direct 
action  in  the  case  cannot  be  properly 
construed  as  a  determination  that  its 
competence  does  not  exist  at  least 
concurrently  with  that  of  a  regional 
organization.  To  the  contrary,  the 
Security  Council  did  act  in  the  case  by 
passing  the  resolution  at  its  675th  meet- 
ing. The  refusal  to  take  further  action 
only  reflected  a  preference  for  settle- 
ment of  this  particular  dispute  at  the 
regional  level,  where  it  appeared  that 
the  regional  agency  was  capable  of 
taking  the  necessary  action. 

The  handling  of  this  dispute  gives  rise 
to  certain  initial  observations  con- 
cerning the  relative  competences  of  the 
Security  Council  and  a  regional  arrange- 
ment. These  are: 

The  provisions  of  article 
52(4)  to  the  effect  that  the  competence 
of  a  regional  organization  to  make  every 
effort  to  settle  local  disputes  within  the 
machinery  of  their  regional  grouping  "in 
no  way  impairs  the  authority  of  the 
Security  Council'1  to  be  seized  of  the 
same  matter  remain  valid; 

Regional  organizations  will 
be  permitted  to  act  in  accordance  with 
the  authority  granted  to  them  where 
they  demonstrate  a  practical  ability  to 
take  effective  action;  and  that  therefore, 

It  must  be  said  that  when 
first  faced  with  the  jurisdictional  issue, 
the  Security  Council  acted  so  as  to 
endorse  the  principle  that  both  they  and 
a  regional  organization  share  compe- 
tence—or possess  concurrent  jurisdic- 
tion and  that  the  primary  opportunity 
to  act  would  probably  be  accorded  the 
regional  grouping  in  those  cases  where  it 
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demonstrated   an    ability    to    act  effec- 
tively. 

The  Cuban  Case.  This  entire 
controversy  was  again  raised  before  the 
Security  Council  in  July  I960,  when  the 
Government  of  Cuba  requested  urgent 
consideration  of  "the  grave  situation 
which  now  exists  ...  as  a  consequence 
of  repeated  threats,  harassments,  in- 
trigues, reprisals  and  aggressive  acts  to 
which  .  .  .  [Cuba]  .  .  .  has  been  sub- 
jected,,  by  the  United  States.  The 
Cuban  representative  began  his  presenta- 
tion to  the  Council  with  this  statement: 

The  right  of  any  State  which  is  a 
Member  of  the  United  Nations  to 
have  recourse  to  the  Security 
Council  cannot  be  questioned. 
The  regional  agencies  do  not  take 
precedence  over  the  obligations  of 
the  Charter  ....  It  is  obvious  that 
regional  arrangements  made  under 
the  terms  of  Article  52  of  the 
Charter  entail  rights  which  are  of 
an  optional  rather  than  an  exclu- 
sive character,  and  that  Member 
States  may  exercise  whichever  of 
those  rights  they  choose. 

The  representative  of  the  United  States 
replied  that  this  matter  was  currently 
under  consideration  by  the  Council  of 
the  Organization  of  American  States 
and  that  the  "Security  Council  should 
take  no  action  .  .  .  [until]  .  .  .  discus- 
sions have  taken  place  ..."  in  that 
Organization.  He  disclaimed  any  insis- 
tence, however,  that  this  reflected  in 
any  way  on  the  competence  of  the 
Security  Council  to  hear  the  Cuban 
complaint.  He  stated: 

Let  me  say  that  it  is  not  a 
question  of  which  is  greater  or 
which  is  less -the  Organization  of 
American  Stales  or  Ihe  United 
Nations.  The  point  is  that  it 
makes  sense-  and  the  ('barter  so 
indicates- to    go    to    the    regional 


organization  first  and  to  the 
United  Nations  as  a  place  of  last 
resort.  There  is  no  question,  of 
course,  of  replacing  the  United 
Nations.32 

This  same  rationale  clearly  motivated 
Argentina  and  Ecuador  to  submit  a 
draft  resolution,  *  later  adopted,  under 
which  the  Security  Council  took  note  of 
the  situation  existing  between  Cuba  and 
the  United  States  and  adjourned  its 
consideration  of  the  matter  pending  an 
invitation  to  the  OAS  to  assist  in  re- 
solving the  dispute  and  to  report  its 
activities.  The  positions  of  the  various 
members  of  the  Security  Council  on  this 
draft  resolution  reflected  a  three-way 
split  in  opinions  on  the  jurisdictional 
issue.  One  extreme  was  represented  by 
the  United  Kingdom  4  and  France3 
who  contended  that  Cuba  had  a  legal 
obligation  under  the  charter  and  under 
the  Charter  of  the  Organization  of 
American  States  to  seek  resolution  of 
the  matter  in  the  regional  agency  prior 
to  requesting  action  by  the  Security 
Council.  On  the  other  extreme  were  the 
Soviet  Union  and  Poland  who  argued 
that  the  Security  Council  had  primary 
jurisdiction  in  the  matter  and  that  it 
would  be  illegal  to  refer  the  matter  to 
the  OAS.  The  great  majority  of  the 
views  expressed,  however,  were  in  ac- 
cord with  those  of  the  sponsors  of  the 
resolution-  that  the  resolution  found  "a 
formula,  which  while  taking  account  of 
the  fact  that  proceedings  are  under  way 
in  a  regional  agency,  does  not  bar  the 
parties  concerned  from  access  to  the 
United  Nations  .  .  .."37  The  language  of 
the  operative  portions  of  the  resolution 
compel  this  understanding  of  the  Se- 
curity Council's  action,  and  it  clearly 
supports  the  initial  observations  drawn 
above  from  the  Guatemalan  case.  The 
Security  Council,  in  handling  the  Cuban 
complaint,  was  asserting  its  ultimate 
competence  but  was  deferring  to  the 
practical  and,  it  was  hoped,  effective 
machinery  of  the  regional  grouping. 
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In  late  October  l(H)(),  Cuba  renewed 
its  complaint,  this  time  in  the  General 

Vsscmbry.  In  spite  of  the  fact  that  by 
January  1(H)1  Cuba  was  contending  that 
its  invasion  was  imminent,  the  General 
Assembly  had  taken  no  action  on  the 
case.  Cuba,  thus,  on  4  January  1961, 
moved  again  to  seek  Security  Council 
consideration  of  the  matter.39  Al- 
though the  Cuban  complaints  were 
debated  at  length,40  the  Security  Coun- 
cil did  not  take  any  official  action  on 
them.  Thus,  despite  the  fact  that  by  late 
April  1961  the  abortive  Bay  of  Pigs 
invasion  had  actually  occurred,  the 
Cuban  complaints  still  were  left  to  the 
Organization  of  American  States.  This 
was  recognized  in  a  resolution  later 
adopted  by  the  General  Assembly's 
First  Committee  on  21  April  1961.41 
Although  the  Plenary  Session  of  the 
General  Assembly,  in  later  acting  on  this 
First  Committee  Resolution,  refused  by 
a  substantial  majority  to  specifically 
refer  to  the  OAS,  this  may  not  be  said 
to  diminish  the  significance  of  the  prior 
actions  of  the  Security  Council  in  re- 
ferring the  matter  to  that  organization. 

Conclusion.  No  case,  subse- 
quent to  the  two  above  discussed,  lias 
arisen  in  which  the  jurisdiction  relation- 
ships of  the  Security  Council  versus  a 
regional  organization  have  become  a 
significant  issue.  Although  there  were 
undertones  of  this  controversy  in  the 
1963  dispute  between  the  Dominican 
Republic  and  Haiti  and  in  the  1964 
complaint  by  Panama  against  the  United 
States,  both  controversies  found  the 
parties  mutually  willing  to  utilize  the 
procedures  of  the  OAS.   2 

Notwithstanding  the  contrary  con- 
tentions made  by  some  during  the 
above-noted  debates,  it  is  concluded 
that  the  actions  of  the  Security  Council 
do  not  substantiate  the  argument  that  a 
genuine  issue  concerning  the  respective 
jurisdictions  of  the  Security  Council  and 
a  regional  organization  was  ever  joined. 
While    some    stales    did    argue    to    that 


effect,  the  great  majority  of  states 
clearly  conceded  concurrent  jurisdiction 
in  both  bodies,  but  with  primary  right 
to  proceed  in  the  Security  Council.  The 
issue  was  a  political  and  a  practical 
one— essentially,  should  the  Security 
Council  give  practical  substance,  in  a 
proper  case,  to  the  charter  provisions 
relating  to  its  use  of  regional  organiza- 
tions for  the  settlement  of  disputes 
which  were  of  purely  regional  charac- 
ter? This  question  was  answered  with  a 
simple  "yes.'1  The  answer  did  not  mean, 
nor  was  it  ever  intended  to  mean,  that  a 
party  to  a  dispute  could  be  foreclosed 
from  seeking  Security  Council  assistance 
without  first  exhausting  its  remedies  in 
the  subordinate  organization.  Notwith- 
standing this  conclusion,  however,  it 
must  be  conceded  that  the  great  ma- 
jority of  members  of  the  Security  Coun- 
cil did,  in  fact,  make  considerable  con- 
cessions to  the  proposition  that  a 
regional  organization  is  a  better  forum 
for  settling  disputes  than  is  the  Security 
Council.  The  search  for  alternate  means 
of  settlement— i.e.,  means  other  than  the 
veto-afflicted  Security  Council— was 
thus  well  on  its  way. 

The  "enforcement  action"  issue. 

The  second  major  controversy  between 
the  "rcgionalists"  and  the  "univer- 
salisls1'  is  concerned  with  the  nature  of 
the  action  which  can  be  taken  by  a 
regional  organization  with  respect  to  a 
dispute  of  which  it  is  properly  seized. 
Phis  arises  from  the  interaction  of  the 
provisions  of  article  52(2)  and  article 
53(1).  The  first  of  these  charges  the 
regional  organization  with  making 
"every  effort  to  achieve  pacific  settle- 
ment of  local  disputes, "  while  the  latter 
specifically  admonishes  that  ".  .  .  no  en- 
forcement action  may  be  taken  under 
regional  arrangements  .  .  .  without  the 
authorization  of  the  Security  Council. 

The  question  thus  arises  as  to  what 
are  these  "enforcement  actions"  which 
are  prohibited  to  a  regional  organization 
without        prior        Security        Council 
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approval,  and  what  other  actions  are  left 
to  its  initial  competence? 

Neither  reference  to  the  records  of 
the  San  Francisco  Conference  nor  to 
other  background  papers  to  the  char- 
ter43 provide  any  real  assistance  in 
discovering  the  meaning  of  the  term 
"enforcement  action.'1  Reference  to  the 
charter  itself  also  fails  to  provide  any 
direct  assistance.  The  term  appears  only 
four  times  in  the  charter-  alone  in  arti- 
cle 45,  twice,  and  in  the  phrase  "preven- 
tive and  enforcement  action"  in  article 
5.  The  term  "enforcement  measures," 
however,  appears  twice  in  the  charter- 
alone  in  article  2(7),  and  in  the  phrase 
"preventive  and  enforcement  measures'" 
in  article  50. 

No  key  is  readily  apparent  to  the 
reasons  behind  this  different  phrasing. 
There  is  no  specific  indication  in  either 
the  charier  itself  or  in  the  background 
debates  as  to  why  the  drafters  used 
"enforcement  action1'  in  one  article 
alone,  in  conjunction  with  "preventive 
action11  in  another,  and  why  two  other 
articles  speak  in  terms  of  preventive  or 
enforcement  measures.  One  would  cer- 
tainly assume,  however,  that  if  the 
drafters  of  the  charter  meant  the  same 
thing  in  each  of  these  articles  thai  they 
would  have  used  the  same  terminology. 
It  would  seem  clear,  therefore,  thai  I  he 
term  "enforcement  action"  as  used  in 
article  53  means  something  different 
than  the  "preventive  .  .  .  action11  or  the 
"preventive  and  enforcement  measures11 
used  elsewhere. 

The  answer  to  a  part  of  this  confu- 
sion very  probably  lies  in  the  differenti- 
ation set  forth  in  articles  41  and  42  of 
the  types  of  processes  which  can  be 
undertaken  by  the  Security  Council. 
Article  41  provides  for  "measures  not 
involving  the  use  of  armed  force11  to  be 
utilized  to  effect  Security  Council  deci- 
sions. Article  42,  on  the  other  hand, 
pennils  "action  by  air.  sea  and  land 
forces  if  the  measures  of  article  II  are 
not  considered  adequate.  Hence,  it 
would    logically    follow    that    the    term 


"action11  should  be  interpreted  as  ac- 
companied by  the  use  of  armed  force 
while  the  term  "measures11  would  not. 
While  this  does  give  a  key  to  the 
differentiation  between  "preventive  and 
enforcement  measures11  and  "preventive 
and  enforcement  actions,11  viz,  the 
presence  of  the  use  of  armed  force  in 
the  latter,  there  still  remains  the  prob- 
lem that  article  53  only  prohibits  a 
regional  organization  from  taking  "en- 
forcement11 and  not  "preventive11  action 
without  the  authorization  of  the  Se- 
curity Council.  No  clue  has  been  un- 
covered which  would  give  any  assistance 
to  a  resolution  of  this  problem.  Never- 
theless, it  is  a  fact  that  the  charter 
speaks  of  four  different  types  of 
processes  which  may  be  taken  by  the 
Security  Council,  and  it  denies  only  one 
of  these— enforcement  action— to  a  re- 
gional organization  without  its  first 
securing  Security  Council  approval. 
Thus  it  is  concluded  that  nothing  in  the 
charter  prohibits  a  regional  organization 
from  taking,  without  Security  Council 
authorization  either: 

(1)  preventive  measures; 

(2)  preventive  action;  or 

(3)  enforcement      measures. 

This  naturally  raises  the  question  of 
the  differentiation  between  the  adjec- 
tives "preventive1  and  "enforcement. " 
A  logical  explanation  appears  in  the 
provisions  of  articles  41  and  42  to  the 
effect  that  the  measures  or  actions 
which  they  contemplate  are  to  be  em- 
ployed to  give  effect  to  the  "decisions 
of  the  Security  Council11— decisions 
which  have  been  taken  under  article  39 
to  "maintain  or  restore  international 
peace  and  security.11  Enforcement  mea- 
sures or  action,  therefore,  are  preceded 
by  a  determination  either  that  a  "threat 
to  the  peace11  or  a  "breach  of  the 
peace11  exists  and  that  it  must  be  dealt 
with  in  a  certain  manner.  Hence,  any 
measure  or  action  taken  under  article  41 
or  42  is  either  an  enforcement  measure 
or   an   enforcement    action,    since   it   is 
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taken  to  place  in  effect,  or  to  enforce,  a 

decision  of  the  Security  Council  con- 
cerning how  the  threat  or  actual  breach 
should  be  settled. 

A  totally  different  situation  exists 
where  there  is  neither  a  "threat  to  the 
peace"  nor  a  "breach  of  the  peace"  hut 
where,  nevertheless,  there  is  a  situation 
which  could  mature  into  such  if  outside 
assistance  is  not  brought  to  bear.  This  is 
the  "prevention  ...  of  threats  to  the 
peace"  spoken  of  in  article  1(1),  giving 
rise  to  the  obviously  contemplated  need 
for  "preventive"  actions  or  "preventive" 
measures.  Since  these  types  of  processes 
are  not  prohibited  to  a  regional  organi- 
zation, it  must  be  concluded  that  they 
are  properly  matters  for  regional  compe- 
tence under  article  52.  The  above  analy- 
sis, therefore,  would  support  the  fol- 
lowing types  of  actions  by  a  regional 
organization  without  Security  Council 
authorization: 

Preventive  measures— not  in- 
volving the  use  of  armed  force; 

Preventive  action— involving 
the  use  of  armed  force;  and 

Enforcement  measures— not 
involving  the  use  of  armed  force. 

It  is  recognized  that  the  above 
reasoning  may  seem  to  be  an  unduly 
technical  and  tortuous  attempt  to  inter- 
pret into  the  charter  an  unintended 
competence  in  regional  organizations. 
However  this  may  be,  it  seems  obvious 
that  a  start  down  this  tortuous  patli  is 
already  well  under  way.  This  has  been 
occasioned  by  the  unwillingness  of  the 
powers  to  entrust  disputes  in  which 
they  are  interested  to  the  veto-bound 
Security  Council  and  by  the  resultant 
inability  of  the  Security  Council  to 
furnish  the  "effective  collective"  substi- 
tute for  unilateral  self-help  which  it 
promised. 

The  Palestine  Case  (1918).  This 
was  first  seen  in  the  Syrian  attempt  to 
justify  the  Arab  actions  in  the  hostilities 


which  broke  out  almost  immediately 
alter  the  Stale  of  Israel  was  established 
in  1948.  It  was  argued  that  the  interven- 
tion of  the  Aral)  Stales  in  Palestine  was 
taken  under  the  authority  of  article  52 
of  the  charter.  Since  the  Arab  League 
was  a  recognized  regional  organization, 
it  was  within  its  competence  to  seek  a 
pacific  settlement  of  the  local  situation 
in  its  area.  This  argument  was  met  with 
the  adamant  rebuttal  by  the  United 
States  that  the  Arab  League's  actions 
were  in  the  nature  of  "enforcement 
actions"  and  that  such  were  prohibited 
without  first  securing  the  authorization 
of  the  Security  Council. 

The  Dominican  Republic  Case 
(1960-61).  This  issue  was  again  debated 
in  the  Security  Council  in  connection 
with  the  sanctions  imposed  on  the 
Dominican  Republic  by  the  members  of 
the  OAS  in  late  1960.  At  the  Sixth 
Meeting  of  Consultation  of  Ministers  of 
Foreign  Affairs,  the  members  of  the 
OAS,  acting  collectively,  condemned 
the  Dominican  Republic  for  acts  of 
intervention  and  aggression  against 
Venezuela.  It  was  resolved  that  the 
members  of  the  OAS  should  apply  both 
diplomatic  and  economic  sanctions 
against  the  Dominican  Republic. 
These  actions  were  reported  to  the 
Security  Council.  6  The  Soviet  Union 
promptly  submitted  a  draft  resolution 
under  which  the  Security  Council  would 
have  specifically  approved  the  action  of 
the  OAS.47  In  support  of  his  draft 
resolution,  the  Soviet  representative  ex- 
pressed complete  agreement  with  the 
actions  taken  by  the  OAS  but  insisted 
that  the  actions  taken  were  "enforce- 
ment actions"  within  the  meaning  of 
article  53,  and  that,  as  such,  they 
required  the  authorization  of  the  Se- 
curity Council.48  This  has  been  astutely 
termed  a  "shrewd  tactical  move"  on  the 
part  of  the  Soviet  Union,  since  it  sought 
"to  establish  the  competence  of  the 
Security  Council  to  control  the  applica- 
tion   of   enforcement   measures  by   the 
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OAS,  l>y  advocating  the  approval,  not 
the  rejection,  of  OAS  aelion  in  the 
initial  case. 

The  memhers  of  the  OAS  who  were 
sitting  on  the  Security  Council  were 
quick  to  recognize  the  purpose  behind 
this  Soviet  move.  The  representative  of 
Argentina  ohserved: 

The  Soviet  view  is  that,  under 
Article  53  of  the  Charter,  the 
Security  Council  is  competent  to 
approve  the  steps  recently  taken 
hy  the  Organization  of  American 
States  with  regard  to  one  of  its 
memhers.  At  the  same  time  it  is 
clear  that,  a  contrario  sensu,  the 
Soviet  view  also  implies  that  the 
Security  Council  is  entitled  to 
annul  or  revise  these  measures  if  it 
sees  fit.5 

Argentina  did  not  feel  that  it  was 
necessary  for  the  Security  Council  to 
take  a  position  on  this  Soviet  view  and, 
in  conjunction  with  Ecuador  and  the 
United  Stales,  submitted  a  substitute 
draft  resolution  under  which  the  Se- 
curity Council  would  simply  take  note 
of  the  actions  of  the  OAS.   l 

The  United  States,  arguing  in  support 
of  the  substitute  draft  resolution,  staled 
simply  that  the  measures  taken  by  the 
OAS  were  entirely  within  the  authority 
of  a  regional  organization,  since  any  of 
the  actions  being  taken  collectively 
"could  be  taken  individually  by  any 
sovereign  state  on  its  own  initiative. "5  2 
Strong  support  for  this  position  was 
given  by  Venezuela,53  China,54  and  the 
United  Kingdom.  The  latters  represen- 
tative gave  this  analysis  of  the  situation: 

...  it  is  the  view  of  my  delegation 
that  when  Article  53  refers  to 
"enforcement  action, "  it  must  be 
contemplating  the  exercise  of 
force  in  a  manner  which  would 
not  normally  be  legitimate  for  any 
State  or  group  of  States  except 
under      the      authority      of     the 
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Security  Council.  Other  pacifying 
actions  under  regional  arrange- 
ments as  envisaged  under  Chapter 
VIII  of  the  Charter  which  do  not 
come  into  this  category  have 
simply  to  be  brought  to  the  atten- 
tion of  the  Security  Council  under 
Article  54.55 

Other  members  of  the  Security  Council 
were  not  ready  to  go  quite  so  far. 
Several  expressed  the  view  that  the  term 
enforcement  action"  was  ambiguous 
and  required  further  study  so  that  its 
meaning  could  be  determined.  It  was 
their  feeling,  however,  that  this  particu- 
lar case  could  be  disposed  of  without 
making  this  determination. 

Only  Poland  lent  its  support  fully  to 
the  Soviet  position.  The  remainder  of 
the  Security  Council  either  felt  that 
there  was  no  need  to  determine  if  the 
actions  of  the  OAS  were,  in  fact,  "en- 
forcement actions"  or  that  they  did  not 
constitute  such  actions. 

The  three-power  substitute  draft  was 
put  to  a  vole  and  carried  by  a  vole  of  9 
to  0,  with  Poland  and  the  Soviet  Union 
abstaining. 

Two  conflicting  opinions  of  the 
effect  of  this  vole  have  been  put  for- 
ward. The  first,  that  of  John  C.  Dreier, 
is  that: 

By  adopting  the  American  alterna- 
tive rather  than  the  Soviet  pro- 
posal, and  thus  avoiding  any  for- 
mal approval  or  disapproval  of  the 
OAS  action,  the  Security  Council 
in  effect  endorsed  the  view  held 
by  the  Sixth  Meeting- of  Foreign 
Ministers:  that  authorization  of 
the  Security  Council  was  not 
necessary.  Ah  important  prece- 
dent  was    thereby   established.56 

On  the  other  hand,  Professor  -In is  L. 
Claude,  Jr.,  contends  thai,  because  of 
the  uncertainly  expressed  by  many 
members  concerning  the  validity  of  ihe 
legal   position   advanced   by   the  United 
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Slates,  the  Council's  action  "hardly 
represented  a  decisive  endorsement  of 
(he  proposition  thai  the  authorization 
of  the  Security  Council  is  not  required 
for  <)\S  sanctions  falling  short  of  mili- 
tar\  lorce. 

1 1  is  this  author's  view  that  the 
opinions  expressed  l»v  Mr.  John  C. 
Drcier  represent  the  more  reasonable 
analysis.  While  it  may  be  true,  as  Pro- 
fessor Claude  asserts,  that  some  mem- 
bers of  the  Security  Council  were  un- 
willing to  directly  support  the  U.S.  legal 
position  on  the  meaning  of  the  term 
"enforcement  action,1'  it  remains  a  fact 
that  in  their  vote  for  the  substitute 
resolution  they  lent  their  effective  sup- 
port to  this  proposition.  The  effect  of 
the  adoption  of  this  resolution— par- 
ticularly in  the  context  within  which  it 
was  debated— is  that  Security  Council 
approval  of  the  type  of  action  taken  by 
the  OAS  is  m>t  required.  All  members 
had  an  opportunity  to  vote  for  the 
Soviet-sponsored  approval,  and  their 
decision  to  vote  instead  on  the  substi- 
tute draft  must  be  interpreted  as  a 
decision  that  it  was  preferable  to  the 
Soviet  draft,  thai  vole  on  the  Soviet 
draft  was  not  desirable,  and,  hence,  that 
approval  of  the  OAS  action  was  not 
necessary. 

There  is  no  question  but  that  the 
handling  of  this  case  by  the  Security 
Council  has  set  a  significant  precedent 
leading  toward  the  emancipation  of 
regional  organizations  from  a  restrictive 
interpretation  of  article  !">.'{.  And  this  is 
as  it  should  be.  Collective  sanctions  by  a 
regional  organization  should  be  per- 
missible if  such  sanctions  are  not  in 
conflict  with  some  provision  of  the 
charter.  Certainly  collective  sanctions, 
which  would  be  lawful  if  taken  unilater- 
ally, should  fall  within  the  authorized 
category  of  regional  actions.  In  this 
regard  the  following  observation  of  the 
1  homases  is  pertinent:  "...then-  is 
nothing  in  the  Charter  thai  would  pro- 
hibit a  stale  from  applying  sanctions 
unilaterally  against  another  stale  so  long 


as  under  Article  2.  Paragraph  4,  such 
sanctions  do  not  involve  a  threat  or  use 
ol  lore*'. 

The  significance  of  the  Security 
Councils  resolution  of  this  case  lies  in 
the  fact  that  ils  determination  was,  in 
effect,  a  determination  that  the  non- 
forceful  measures  taken  by  the  OAS 
were  similar  to  those  nonforceful  mea- 
sures outlined  in  article  41  of  the 
charter  and  that  they  were  not  "en- 
forccment  actions,"  but  rather  were 
"enforcement  measures."  As  such,  they 
lie  within  the  competence  of  a  regional 
organization,  in  accordance  with  the 
analysis  set  forth  above. 

The  Cuban  Case  (January- 
February  1962).  The  decisions  taken  in 
the  Dominican  Republic  case  were  still 
fresh  in  the  minds  of  the  members  of 
the  Security  Council  when,  in  early 
1962,  the  question  of  the  legitimacy  of 
actions  of  the  OAS  again  came  into 
prominence.  In  January  1962  the 
Eighth  Meeting  of  Consultation  of 
Ministers  of  Foreign  Affairs,  in  a  meet- 
ing held  at  Runte  del  Estc,  passed  a 
series  of  resolutions  suspending  Cuba 
from  the  OAS  and  imposing  partial 
economic  sanctions  on  her.  Cuba 
once  again  sough  I  United  Nations  assis- 
lance.  She  first  pursued  her  complaints, 
directed  essentially  against  the  United 
States,  in  the  General  Assembly.  A  tier 
more  than  2  weeks  of  debates,  however, 
the  General  Assembly  overwhelmingly 
refused  to  lake  any  action.'  Cuba  then 
appealed  to  the  Security  Council  to  hear 
ils  case,  but  the  Security  Council  re- 
fused to  place  the  Cuban  complaints  on 
its  agenda,  essentially  because  the  mat- 
ter had  been  fully  debated  in  the  Gen- 
eral Assembly61  In  the  debates  pre- 
ceding this  determination,  it  was  obvi- 
ous that  many  members  of  the  Security 
Council  considered  the  Cuban  com- 
plaints as  nothing  more  than  a  recast  ol 
the  M)00  Dominican  Republic  issue,  and 
at  least  the  United  Stales,  the  United 
Kingdom,       Chile,       and       Venezuela 
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considered  thai  the  precedent  set  in  that 
case  rendered  a  rediscussion  of  the  issue 
unnecessary. 

On  8  March  1962,  Cuha  look  a  new 
tack.   Now   she   requested   the  Security 
Council    to    seek    an    advisory    opinion 
from  the  International  Court  of  Justice 
concerning  whether  or  not  the  measures 
taken    against    her    hy    the   OAS    were 
"enforcement     actions'"     which     were 
within  the  competence  of  that  organiza- 
tion without  its  first  ohtaining  Security 
Council  approval.62  The  debates  on  this 
Cuban     request    consumed    seven     full 
meetings  of  the  Council,  extending  from 
14  to  22  March.63  Essentially  the  same 
positions  were  asserted  in  these  debates 
as  had  been  in  the  two  prior  debates  on 
this    issue.    This    time,    however,    the 
United  States  found  far  greater  support 
for  its  position  that  the  actions  under- 
taken  by   the  OAS  were  not  "enforce- 
ment  actions'*   within   the   meaning  of 
article  53  than  it  had  in  the  Dominican 
Republic  case.  France,64   China,65    the 
United  Kingdom,66  Ireland,67  Chile,68 
and  Venezuela69  all  expressed  essential 
concurrence    with    the    U.S.    interpreta- 
tion. The  Soviet  Union   found  support 
only   from  Cuba,  a  nonmember  of  the 
Security     Council,     the     United     Arab 
Republic,    and    Rumania.   The   delegate 
from  Ghana  expressed  a  willingness  to 
have   the   mailer  heard  by  the  Interna- 
tional Court  since  he  did  not  feel  that 
the  debates  in  the  Dominican  Republic 
case  demonstrated  a  clear  drawing  and 
determination  of  the  issue.70  After  ex- 
haustive  debates,   the  Security  Council 
rejected  the  Cuban  proposal  by  a  vote 
of  7  to  4.71 

Professor  Claude  describes  the  result 
of  this  case  as  follows:  "Far  more 
genuinely  than  the  Dominican  case,  the 
Cuban  case  in  its  March  1962  phase 
constituted  a  substantial  victory  for  the 
United  Slates  demand  that  the  Security 
Council  be  debarred  from  exercising 
control  over  the  enforcement  activities 
of  the  OAS."72  1 1  is  true  thai  these  two 
cases,  taken  together,  constitute  a  rather 


compelling  interpretation  of  the  term 
"enforcement  action"  as  not  including 
those  measures  set  forth  in  article  II  of 
the  charier.  It  would  seem,  however, 
that  Professor  Claude's  insistence  that 
this  interpretation  was  taken  because  of 
the  U.S.  "demand"  is  unfair.  It  may  just 
be,  contrary  to  the  critical  thesis 
adopted  by  Professor  Claude,  that  this 
interpretation  was  adopted  by  large 
majorities  of  the  Security  Council  be- 
cause it  was  the  correct  one.  Certainly, 
it  was  forcefully  argued  by  many  states 
other  than  the  United  States,  and  essen- 
tially by  those  states  which  were  inter- 
ested in  preserving  what  they  considered 
to  be  the  reasonable  authorities  of  a 
regional  organization  to  handle  local 
disputes  in  a  pacific  manner,  free  from  a 
possible  big  power  veto.  Univcrsalists 
may  dislike  what  they  see  emerging 
from  the  Dominican  Republic  and 
Cuban  cases,  but,  once  again,  it  reflects 
nothing  more  than  the  desire  of  states 
to  seek  some  workable  collective  system 
for  resolving  disputes.  If  the  veto-bound 
Security  Council  cannot  provide  this 
system,  states  must  be  expected  to  look 
elsewhere. 

The  dangers  inherent  in  this  de- 
parture from  universalism,  however, 
were  dramatically  outlined  by  the  repre- 
sentative of  the  Soviet  Union  in  the 
discussions  of  the  Cuban  question.  In 
clearly  prophetic  terms,  he  stated: 

\\  today  the  Security  Council  fails 
to  nullify  the  unlawful  decisions 
thus  taken  against  Cuba,  then 
tomorrow  similar  action  may  be 
taken  against  any  other  country 
of  Latin  America,  Africa,  Asia  or 
any  other  continent  whose  neigh- 
bors, upon  some  pretext  or  an- 
other, having  assembled  at  a  re- 
gional meeting,  arbitrarily  decide 
to  apply  it  to  the  machinery  of 
coercion  in  the  form  of  enforce- 
ment action,  thus  usurping  the 
prerogatives  of  the  Security  Coun- 
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The  Cuban  Quarantine  (Octo- 
ber 1962).  On  22  October  1962,  Presi- 
dent |ohn  F.  Kennedy  announced  to 
the  world74  that  the  United  States  had 
imposed  a  "strict  quarantine"  on  all 
offensive  weapons  to  Cuba,  including 
nuclear  missiles  which  were  being  in- 
stalled in  that  country  by  the  Soviet 
Union.  Almost  immediately  thereafter 
the  Council  of  the  Organization  of 
American  States  met  in  its  capacity  as 
the  Provisional  Consultative  Organ 
under  the  Rio  Treaty,  at  the  request  of 
the  United  States,  and  unanimously 
recommended  to  all  members  of  the 
OAS  that  they  take  "all  measures  .  .  .  in- 
cluding the  use  of  armed  force  .  .  ."  to 
prevent  Cuba  from  continuing  to  receive 
military  supplies  from  the  Sino-Soviet 
powers  which  may  threaten  the  peace 
and  security  of  the  Americas  and  "to 
prevent  the  missiles  in  Cuba  with  offen- 
sive capability  from  ever  becoming  an 
active  threat  to  the  peace  and  security 
of  the  Continent."'  The  quarantine 
became  effective  at  1000,  Wednesday, 
24  October,  and  was  enforced  by  hun- 
dreds of  U.S.  planes  and  ships  and 
several  from  other  members  of  the 
OAS.76  For  the  first  time  since  the 
1947  Palestine  case,  a  regional  organiza- 
tion had  resorted  to  the  use  of  force. 

It  is  not  the  intention  of  this  paper 
to  debate  the  legality  of  the  actions 
taken  by  the  United  States  and  by  the 
OAS.  This  has  been  argued  at  length  by 
many.  It  is  important  to  note,  how- 
ever, that  the  official  U.S.  and  OAS 
justifications  for  their  actions  were 
based,  not  on  the  self-defensive  provi- 
sions of  article  51  which  most  publicists 
seem  to  prefer,  but  rather  on  the  au- 
thority of  a  regional  organization  to 
deal  with  matters  relating  to  the  main- 
tenance of  international  peace  and  se- 
curity under  articles  52  and  53. 

At  the  urgent  requests  of  the  United 
States,  the  Soviet  Union,  and  Cuba,  the 
Security  Council  convened  on  2'$  Oc- 
tober 1()(>2  to  consider  the  situation. 
The  gravity  and  urgency  of  the  situation 


prevented  any  genuine  debate  over  the 
legalities  involved.  It  was  contended,  of 
course,  that  the  actions  of  the  United 
States  in  effecting  a  "blockade"  of  Cuba 
were  flagrant  violations  of  international 
law  and  should  be  condemned  as 
such.  Ambassador  Stevenson  of  the 
United  States,  although  terming  the 
OAS  actions  as  "defensive  measures 
taken  by  the  American  Republics  to 
protect  the  Western  Hemisphere  against 
long-range  Soviet  nuclear  missiles, "  did 
not  find  it  necessary  to  debate  the 
legality  of  this  issue  in  view  of  the 
initiatives  of  the  U.N.  Secretary  General 
to  mediate  the  dispute.  Neither  the 
United  States  nor  other  OAS  members 
had  any  difficulty,  however,  in  finding 
ample  authority  in  both  the  Charter  of 
the  United  Nations  and  in  the  Charier 
of  the  Organization  of  American  States 
for  their  actions.  Only  one  member 
of  the  Security  Council  contended  that 
the  OAS  actions  were  "enforcement 
actions"  which  were  improper  without 
Security  Council  authorization.  In 
arguing  on  this  point,  the  representative 
of  Ghana  stated: 

...  if  it  is  recalled  that  the  United 
States  delegation,  in  previous  de- 
bales,  had  expressed  the  view  that 
enforcement  action  consists  of 
coercive  measures  involving  the 
use  of  air,  sea  or  land  forces,  of 
the  type  falling  within  the  scope 
of  Article  42.  then  it  is  clear  that 
the  action  contemplated  by  the 
United  Slates  must  be  regarded  as 
enforcement  action,  which  is  in- 
admissible in  terms  of  Article  53, 
without  the  authorization  of  the 
Security  Council. 

As  noted  above,  however,  the  ma- 
chinery of  the  Security  Council  proved 
inadequate  to  a  solution  of  this  conflict 
between  the  two  superpowers.  Conse- 
quently, no  action  was  taken  which 
could  be  interpreted  as  making  a  resolu- 
tion of  this  Ghanaian  argument.  Instead, 
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the  Secretary  General  undertook  media- 
tion of  the  dispute  directly  between  the 
powers  involved,  and,  as  history  re- 
counts, the  dispute  was  resolved  by 
removal  of  the  Soviet  missiles  from 
Cuba  and  by  the  Soviet  agreement  to 
discontinue  any  further  shipments.  The 
naval  quarantine  was  lifted  on  20  No- 
vember 1962.82 

In  an  address  made  on  3  November 
1962,  Mr.  Abram  Chayes,  the  Legal 
Advisor  to  the  Department  of  State, 
outlined  the  official  U.S.  legal  rationale 
for      the     Cuban     quarantine.  Mr. 

Chayes'  essential  position  was  that  the 
fundamental  authority  for  the  OAS 
action  was  contained  in  articles  6  and  8 
of  the  Rio  Treaty,  which  provide  for 
collective  action,  including  the  use  of 
armed  force,  in  the  case  of  an  armed 
attack  and  in  the  situation  where  any 
American  state  is  threatened  by  an 
"aggression  which  is  not  an  armed  at- 
tack ...  or  by  any  other  fact  or  situa- 
tion that  might  endanger  the  peace  of 
America."  Regarding  the  use  of  force  in 
implementation  of  the  quarantine,  Mr. 
Chayes  likened  the  collective  procedures 
of  the  OAS  to  those  of  the  United 
Nations  and  argued  that  the  "assent"  of 
the  parties,  including  Cuba,  to  the  pro- 
visions of  the  OAS  Charter  and  the  Rio 
Pact,  together  with  the  established  col- 
lective procedures,  legitimizes  "the  use 
of  force  in  accordance  with  the  OAS 
resolution  dealing  with  a  threat  to  the 
peace  in  the  hemisphere."84  Although 
this  argument  may  appear  questionable, 
the  political  rationale  which  underlies  it 
does  not.  Mr.  Chayes  said: 

.  .  .  the  drafters  of  the  Charter 
demonstrated  their  wisdom  by 
making  Security  Council  respon- 
sibility for  dealing  with  threats  to 
the  peace  "primary"  and  not 
"exclusive."  For  events  since 
1945  have  demonstrated  that  the 
Security  Council,  like  our  own 
electoral  college,  was  not  a  viable 
institution.  The  veto  has  made  it 


substantially    useless    in    keeping 
the  peace. 

The  withering  away  of  the 
Security  Council  has  led  to  a 
search  for  alternative  peacekeep- 
ing institutions.  In  the  United 
Nations  itself  the  General  As- 
sembly and  the  Secretary-General 
have  filled  the  void.  Regional 
organizations  are  another  obvious 
candidate. 

Not  until  April  1963  did  Mr.  Chayes 
undertake  to  provide  an  answer  to  the 
Ghanaian  argument  that  the  OAS  ac- 
tions were  "enforcement  actions"  im- 
permissible under  article  53  of  the 
charter.86  In  so  doing,  Mr.  Chayes 
commented  on  the  gradual  narrowing 
by  the  Security  Council  of  those  provi- 
sions of  article  53(1),  dealing  with 
enforcement  action.  He  interpreted  the 
actions  of  the  Security  Council  in  the 
1960  Dominican  Republic  case  and  in 
the  January-February  1962  Cuban  case 
as  indicating  a  retroactive  approval  by 
the  Security  Council  of  "enforcement 
actions"  taken  by  the  OAS  against  those 
states.  This,  he  explained,  resulted  from 
the  refusal  of  the  Security  Council  to 
condemn  those  actions.  Thus,  he  as- 
serted, it  is  not  necessary  to  obtain  prior 
approval  of  the  Security  Council  to 
legitimize  an  enforcement  action.  It  is 
enough  that  the  Security  Council  fails 
to  disapprove  them. 

This  is  an  unfortunate  argument, 
indeed,  since  it  plainly  overlooks  the 
position  advocated  by  the  United  States 
throughout  both  of  these  prior  cases 
that  the  OAS  actions  were  not  enforce- 
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ment  actions. 

There  is  no  question  that  the  OAS 
implementation  of  the  Cuban  quaran- 
tine involved  action  by  sea  and  air 
forces  so  as  to  bring  it  within  the 
meaning  of  the  term  "action"  as  used  in 
the  "enforcement  action"  of  article  53, 
and  there  is  no  question  but  that  the 
argument  advanced  by  Mr.  Chayes  that 
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prior  approval  for  a  regional  enforce- 
ment action  need  not  be  obtained  must 
be  rejected.  This  does  not  mean,  how- 
ever,    that    the    charter   prohibits   the 

action  taken.  Reference  to  the  two 
documents  establishing  the  quarantine 
will  show  clearly  that  it  was  taken  not 
as  an  "enforcement  action''  as  that  term 
is  used  in  article  53(2),  but  rather  as  a 
"preventive"  action  coming  within  the 
competence  of  a  regional  organiza- 
tion. In  the  Presidential  proclamation 
announcing  the  quarantine,  President 
Kennedy  stated  that  the  Congress  of  the 
United  States  had  declared  that  the 
United  States  "is  determined  to  pre- 
vent .  .  .  Cuba  from  extending  by  force 
or  the  threat  of  force,  its  aggressive  or 
subversive  activities  to  any  part  of  this 
hemisphere,  and  to  prevent  in  Cuba  the 
creation  or  use  of  an  externally  sup- 
ported military  capability  endangering 
the  security  of  the  United  States."8 
Similarly,  the  OAS  resolution  calling  for 
the  quarantine  sought  to  ensure  that 
Cuba  "cannot  continue  to  re- 
ceive .  .  .  [military  materiel]  .  .  .  which 
may  threaten  the  peace  and  security  of 
the  Continent  and  to  prevent  the  mis- 
siles in  Cuba  with  offensive  capability 
from  ever  becoming  an  active  threat  to 
the    peace   and    security    of   the   conti- 
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nent. 

It  seems  obvious  that  both  the  Presi- 
dent and  the  Council  of  the  OAS  were 
saying  that  the  actions  to  be  taken  were 
"preventive,,  actions  spoken  of  in  article 
1(1),  of  the  charter— actions  which  are 
not  prohibited  to  a  regional  organiza- 
tion by  the  provisions  of  article  53(2). 

The  Dominican  Republic  Case 
(1965).  The  next,  and  the  last,  in  this 
series  of  OAS  actions  was  the  crisis  in 
the  Dominican  Republic  which  com- 
menced in  April  1965. 

It  will  be  remembered  that  during 
the  course  of  a  rebellion  in  the  Domini- 
can Republic  in  late  April,  the  American 
Ambassador  in  the  Dominican  Republic 
reported  that  the  Dominican  authorities 


had  stated  that  they  "could  no  longer 
control  the  situation,  that  American  and 
foreign  lives  were  in  desperate  danger 
and  that  outside  forces  were  re- 
quired.'0 On  the  evening  of  28  April 
1965,  in  response  to  an  urgent  appeal 
from  the  U.S.  Ambassador,  President 
Johnson  announced  the  landing  of  400 
U.S.  Marines  in  these  words: 

I  have  ordered  the  Secretary  of 
Defense  to  put  the  necessary 
American  troops  ashore  in  order 
to  give  protection  to  hundreds  of 
Americans  who  are  still  in  the 
Dominican  Republic  and  to  escort 
them  safely  back  to  this  country. 
The  same  assistance  will  be  avail- 
able to  the  nationals  of  other 
countries,  some  of  whom  have 
already  asked  for  our  help. 

In  a  television  address  to  the  nation 
on  2  May  1965,  President  Johnson 
reiterated  the  necessity  for  the  landing 
of  American  troops  for  the  protection 
of  American  nationals.  He  went  further, 
however,  and  explained  that  the  re- 
sources of  the  Organization  of  American 
States  were  now  active  in  seeking  a 
solution  to  the  Dominican  problem.  He 
explained  that  the  "revolutionary  move- 
ment had  taken  a  tragic  11101"  and  that 
Communist  leaders  had  taken  increased 
control.  He  thereafter  effectively  modi- 
fied the  U.S.  purpose  in  retaining  its 
forces  in  the  Dominican  Republic  in  the 
following  words:  "The  American  na- 
tions cannot,  must  not,  and  will  not 
permit  the  establishment  of  another 
communist  government  in  the  Western 
Hemisphere.1'93 

The  Dominican  situation  first  came 
to  the  official  attention  of  the  OAS  on 
27  April  1965,  when  the  United  States 
requested  a  meeting  of  the  Inter- 
American  Peace  Committee  to  consider 
the  problem.94  On  28  April  the  OAS 
was  informed  of  the  American  decision 
to  land  troops,  and  a  special  meeting  of 
the  OAS  Council  was  convened  on  the 
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afternoon  of  that  same  day.  On  30  April 
the  first  significant  OAS  action  was 
taken -a  resolution  calling  for  a  cease- 
fire and  for  a  neutral  zone  of  refuge  in 
Santo  Domingo.95  On  1  May  the  OAS 
estahlished  a  special  five-memher  com- 
mittee to  go  to  the  Dominican  Republic 
and  to  offer  its  good  offices  in  media- 
tion of  the  dispute  and  to  assist  in  the 
reestablishment  of  peace  and  order.  On 
6  May  the  OAS  acted  to  create  an 
Inter-American  Peace  Force,  composed 
of  contingents  from  those  OAS  member 
states  capable  of  providing  them  and  to 
operate  in  the  Dominican  Republic, 
under  the  following  guidance. 

This  Force  will  have  as  its  sole 
purpose,  in  a  spirit  of  democratic 
impartiality,  that  of  cooperating 
in  the  restoration  of  normal  con- 
ditions in  the  Dominican  Repub- 
lic, in  maintaining  the  security  of 
its  inhabitants  and  the  inviola- 
bility of  human  rights,  and  in  the 
establishment  of  an  atmosphere  of 
peace  and  conciliation  that  will 
permit  the  functioning  of  demo- 
cratic institutions.   6 

This  force,  consisting  ultimately  of 
approximately  20,000  troops,  came  into 
being  on  23  May  1965.  It  was  com- 
prised of  forces  from  five  OAS  member 

Q  *7 

states  and  was  commanded  by  a 
Brazilian  general. 

During  the  course  of  these  events, 
the  Security  Council  held  lengthy  and 
acrimonious  debates  over  what  was 
termed  the  "armed  intervention  by  the 
United  States  in  the  internal  affairs  of 
the  Dominican  Republic9  ...  in  viola- 
tion of  the  fundamental  principles  of 
the  United  Nations  ('barter  and  the 
universally  recognized  rules  of  interna- 
tional law."  Ambassador  Stevenson, 
on  3  May  1965,  stressed  that  the  Or- 
ganization of  American  States  "lias  for 
several  days  been  dealing  with  the  situa- 
tion and  has  made  substantial  prog- 
Although       he       pointedly 
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argued,  as  had  President  Johnson  in  his 
2  May  address,  that  the  American  slates 
were  unwilling  to  "permit  the  establish- 
ment of  another  Communist  Govern- 
ment in  the  western  hemisphere, " 
he  stressed  that  the  initial  U.S.  motiva- 
tion was  to  provide  needed  protection 
to  its  nationals,  lie  then  outlined  the 
ultimate  U.S.  purpose  as  the:  "re- 
establishment  of  constitutional  govern- 
ment and,  to  that  end,  to  assist  in 
maintaining  the  stability  essential  to  the 
expression  of  the  free  choice  of  the 
Dominican  people."  °3  The  argument 
was  stridently  advanced  that  the  actions 
of  the  United  States  could  receive  no 
color  of  legality  by  clothing  them  with 
the  authority  of  the  OAS.  It  was  argued 
again,  as  it  had  been  during  the  1962 
Cuban  crisis,  that  the  OAS  had  no 
authority  to  resort  to  the  use  of  force  in 
the  settlement  of  a  regional  dispute 
without  first  obtaining  the  approval  of 
the  Security  Council,  and  condemnation 
of  the  action  of  both  the  United  States 
and  the  OAS  was  sought.104  Notwith- 
standing these  arguments,  the  Security 
Council  ultimately  took  no  action  to 
condemn  the  activities  of  either  the 
United  States  or  the  OAS.  It  did, 
however,  enact  two  resolutions  calling 
for  cease-fires  and  inviting  the  Secre- 
tary General  to  send  a  representative  to 
the  Dominican  Republic  to  report  to 
the  Seeurity  Council  on  the  situation. 
Mr.  Jose  A.  Mayobre  almost  immedi- 
ately was  dispatched  by  the  Secretary 
General,  and  through  the  medium  of  his 
periodic  reports  the  Security  Council 
was  kept  advised  of  the  Dominican 
developments.106  Both  the  United  Na- 
tions and  the  OAS  thereafter  main- 
tained a  presence  in  the  Dominican 
Republic,  although  not  without  some 
conflict,  °7  until  the  crisis  was  ulti- 
mately brought  under  control. 

The  Dominican  Republic  case  must 
be  broken  down  into  its  two  separate 
aspects— first,  the  initial,  unilateral  land- 
ing of  troops  by  the  United  Slates  for 
the     protection    of    its    nationals;    and 
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secondly,  the  retention  of  those  troops 
in  thr  country,  augmented  by  troops 
from  other  OAS  member  stales,  under 
OAS  auspices. 

The  first  of  these,  although  con- 
demned by  many,  has  been  justified 
by  others  as  a  legitimate  exercise  of 
unilateral  self-defense  or  unilateral  for- 
cible self-help  for  humanitarian  pur- 
poses. Whatever  may  be  one's  position 
in  this  controversy,  it  must  be  conceded 
that  it  is  much  less  difficult  to  find  a 
legal  rationale  for  what  was  certainly  a 
necessary  but  limited  action  to  save 
human  lives  than  it  is  to  justify  the 
subsequent  substantial  and  prolonged 
presence  of  American  and  OAS 
troops.1  l 

There  is  little  doubt  that  this  latter 
action  stemmed  primarily,  if  not  totally, 
from  the  fear  of  the  United  States, 
conveyed  with  conviction  to  at  least 
two-thirds  of  the  states  in  the  OAS,  that 
Communist  forces  had  taken  over 
leadership  of  the  Dominican  rebellion 
and  that  there  was  a  definite  danger  that 
they  would  succeed  in  capitalizing  on 
the  turmoil  and  in  establishing  a  Com- 
munist government  in  that  country. 
This  fear,  voiced  by  both  Ambassador 
Stevenson  and  President  Johnson,1 *  * 
has  led  some  prominent  Americans  to 
conclude  that  it  was  the  motivating 
force  behind  the  initial  U.S.  actions. 
Whether  or  not  this  criticism  is  justified 
is  difficult  to  say,  but  it  is  perfectly 
clear  that  only  a  few  short  days  after 
the  crisis  erupted  this  did  become  the 
principal,  if  not  the  sole,  U.S.  and  OAS 
motivation.  The  purpose  for  which  the 
OAS  Inter-American  Peace  Force  was 
created— "cooperating  in  the  restoration 
of  normal  conditions  in  the  Dominican 
Republic  .  .  .  and  in  the  establishment 
of  an  atmosphere  of  peace  and  concilia- 
tion that  will  permit  the  functioning  of 
democratic  institutions"— makes  this 
conclusion  inescapable. 

The  Dominican  crisis  represented  the 
epitome  of  what  has  been  called  the 
effort    of    the    United    States    to    seek 


"from  the  Inter-American  system  'the 
legitimacy  of  multilateralism,1  or  to  put 
it  more  simply,  an  OAS  label  for  her 
hemispheric   policies."  This  process 

was  well  on  its  way  when,  in  1954,  the 
OAS  adopted  the  Caracas  Resolution 
condemning  the  intervention  of  interna- 
tional communism  in  inter-American 
affairs  and  declaring  that: 

.  .  .  the  domination  of  control  of 
the  political  institutions  of  any 
American  State  by  the  interna- 
tional communist  movement, 
extending  to  this  Hemisphere  the 
political  system  of  an  extra- 
continental  power,  would  consti- 
tute a  threat  to  the  sovereignty 
and  political  independence  of  the 
American  States,  endangering  the 
peace  of  America,  and  would  call 
for  a  Meeting  of  Consultation  to 
consider  the  adoption  of  appropri- 
ate action  in  accordance  with  ex- 
isting treaties.     4 

This  resolution,  adopted  at  the  insis- 
tence of  the  United  States,  was  widely 
regarded  as  a  "revivification  of  the 
Monroe  Doctrine,  shifted  from  a  uni- 
lateral to  a  multilateral  axis,  and  di- 
rected against  Communism  rather  than 
Colonialism. "  It  is  a  fair  comment 

that  the  provisions  of  this  resolution 
have  been  the  principal  basis  for  U.S. 
hemispheric  policy  since  1954.  Indeed, 
it  has  been  said  that  the  switch  of  the 
United  States  to  a  policy  of  regionalism 
was  designed  to  ensure  its  ability  to 
fight  communism  in  the  Western  Hemi- 
sphere unimpaired  by  the  Soviet 
veto.  This  was  certainly  borne  out  in 
the  Cuban  cases  discussed  above  and  in 
the  Dominican  crisis  of  1965.  Whether 
or  not,  however,  the  Caracas  Resolution 
provides  any  legal  basis  for  this  latter 
action,  and  specifically  for  the  military 
intervention  by  the  OAS,  is  quite  an- 
other matter.  It  could  be  argued,  of 
course,  as  does  Professor  I'ulk,  I  lull: 

The  appropriate  institution  lor 
partisan  supranational  action  is  to 
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be  found  in  the  regional  level. 
Here  the  stabilizing  value  of  politi- 
cal homogeneity  for  a  group  of 
closely  related  states  favors  a 
political  use  of  regional  organiza- 
tion even  though  this  may  involve 
on  occasions  a  betrayal  of  the 
ideals  of  national  self-determina- 
tion ....  It  is  unfortunate  in  many 
respects  to  compel  dissenting 
national  communities  to  conform 
to  regional  political  preferences, 
but  it  may  be  indispensable  for 
the  maintenance  of  minimum  con- 
ditions of  international  sta- 
bility.117 

This  argument,  however,  does  not  pro- 
vide any  legal  basis,  under  current  inter- 
national law,  for  the  actions  taken  by 
the  OAS  in  the  Dominican  case.  At 
most,  it  provides  a  tenuous  political 
rationale. 

Professor  Fenwick  offers  what  is 
perhaps  the  best  legal  rationale,  as  fol- 
lows: 


tainly  not  if  thai  civil  war  appears  to  be 
Communist  inspired.  If  such  a  situation 
creates  a  breach  of  international  peace 
and  security  or  threatens  to  create  such 
a  breach,  it  would  be  appropriate  for 
the  cognizant  regional  organization  to 
seek  its  settlement.  But  it  would  seem, 
if  the  purposes  of  the  charter  are  not  to 
be  tortured  to  undue  lengths,  that  the 
modes  of  regional  settlement  should  be 
short  of  the  use  of  armed  force.  Never- 
theless, the  OAS  did  resort  to  the  use  of 
armed  force,  and  there  was  a  steadfast 
refusal  of  the  Security  Council  to  take 
any  action  other  than  to  itself  seek 
resolution  of  the  dispute.  One  can  only 
conclude  that  this  refusal  of  the  Se- 
curity Council  to  condemn  the  action  of 
the  OAS  must  be  considered  to  have  at 
least  added  the  color  of  legality  to  it.  In 
terms  of  actions  lawful  for  a  regional 
organization  to  take,  in  accordance  with 
the  discussion  set  forth  previously, 
therefore,  it  can  only  be  described  as  a 
"preventive  action"  involving  the  use  of 
armed  force. 


In  the  past  riot  and  disorder  have 
as  a  rule  not  been  considered 
sufficiently  important  to  consti- 
tute a  threat  justifying  interven- 
tion. Rut  I  would  say  today  that  if 
a  revolution  should  break  out  in 
one  country  or  another,  the  Or- 
ganization of  American  Stales 
would  be  justified  in  doing  what  it 
could  to  prevent  a  civil  war.  The 
days  of  civil  war  are  over.  You 
cannot  have  a  civil  war  today 
without  disturbing  the  peace,  cer- 
tainly not  in  America.  Conse- 
quently, I  interpret  the  Rio 
Treaty,  Article  6,  where  it  speaks 
of  a  threat  to  the  peace,  in  a 
broader  sense  than  it  would  have 
been  interpreted  50  years 
ago         118 


•    •    •  • 


It  is  true  that  "You  cannot  have  a  civil 
war  today  without  disturbing  the  peace, 
certainly    not    in    America, "   and,    cer- 


The  Czechoslovakia  Case 
(August  1968).  This  chronicle  of  events 
could  not  be  concluded  without  at  least 
a  brief  discussion  of  the  Soviet  and 
Warsaw  Pact  military  intervention  in 
Czechoslovakia  in  late  August  1968.  It 
was  precisely  this  event  which  has 
driven  home,  with  startling  drama,  the 
dangers  inherent  in  the  positions  taken 
by  the  United  States  and  most  other 
OAS  member  states  in  the  series  of 
inter-American  actions  discussed  above. 
During  the  late  evening  of  20  August 
1968,  massive  movements  of  Warsaw 
Pact  troops  into  Czechoslovakia  com- 
menced. Participating  were  units  from 
the  Soviet  Union,  Bulgaria,  East  Ger- 
many, Hungary,  and  Poland.  19  Before 
these  movements  were  concluded,  over 
400,000  Warsaw  Pad  troops  were  de- 
ployed in  Czechoslovakia,  occupying 
strategic  positions  and  maintaining  ef- 
fective foreign  military  control  through- 
out the  country. 
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On  21  Vugust,  six  members  of  lite 
Security  Council  Canada,  Frame,  Para- 
guay, the  Unilcd  Kingdom,  and  the 
United  Stairs  requested  an  urgent 
meeting  of  the  Council  to  consider  this 
situation,  which  was  described  as  an 
armed  intervention  contrary  to  the  pro- 
visions  of  the  charter.  The  debates 

on  this  issue  in  the  Security  Council 
compare  favorably  with  any  ever  held  in 
invective  and  acrimony,  accusation  and 
countcraccusalion,  and  in  political, 
rather  than  legal,  overtones.  Neverthe- 
less, there  were  claims  of  illegality  by 
almost  all  members  of  the  Security 
Council,  claims  which  branded  the 
Soviet  and  Warsaw  Pact  action  as  an 
unlawful  intervention  in  the  internal 
affairs  of  a  sovereign  state  and  as  a 
plain  violation  of  the  basic  tenets  of  the 
charter,  particularly  article  2(1). 
The  delegate  from  the  Soviet  Union 
answered  these  allegations  with  what 
must  be  considered  his  legal  rationale 
for  his  country's  actions,  and  as  any 
astute  student  of  international  law 
could  have  predicted,  his  arguments  did 
not  appear  too  different  from  those 
advanced  by  the  United  Stales  in  the 
series  of  OAS  actions  discussed  above. 

His  first  position  was  based  on  the 
jurisdictional  issue.  He  asserted  that  no 
slate  affected  by  the  Warsaw  Pact  action 
had  requested  the;  Security  Council  to 
discuss  this  matter  and  that,  in  any  case, 
the  "events  in  Czechoslovakia  were  a 
matter  for  the  Czechoslovak  people  and 
the  States  of  the  Socialist  community, 
linked  together  as  they  were  by  com- 
mon responsibilities,  and  for  them 
alone.  "12^ 

When  this  position  was  overruled  and 
the  Council  proceeded  to  a  debate  of 
the  substance  of  the  matter,  the  Soviet 
representative  then  argued  that  "the 
decision  of  the  Socialist  countries  to 
help  the  Czechoslovak  people  was  fully 
consonant  with  the  right  of  peoples  to 
individual  and  collective  self-defense  as 
provided  for  in  the  (.barter  and  ...  in 
the  Warsaw  Pact.'124   He  initially  con- 


tended that  the  intervention  was  at  the 
request  of  the  Czechoslovak  Covcrn- 
menl,  but  when  this  was  branded  as 

untrue  by  the  Czechoslovak  Govern- 
ment itself,126  the  argument  was 
changed  to  state,  in  essence,  that  mem- 
bers of  the  Warsaw  Pact  ".  .  .  bore  full 
responsibility"  for  the  unity  of  the 
Socialist  Slates  and  that  the  ".  .  .  fra- 
ternal countries  firmly  and  resolutely 
opposed  their  unbreakable  solidarity  to 
any  outside  threat;  nobody  would  ever 
be  allowed  to  wrest  a  single  link  from 
the  community  of  socialist  states."  2 
He  thus  contended  that  the  "socialist 
community"  had  a  right  to  prevent,  by 
force,  any  infringement  on  thai  "com- 
munity" and  to  prevenl,  by  force,  any 
defection  from  that  "community"  by 
any  member  state. 

These  arguments  were  strikingly  un- 
convincing. An  eight-power  draft  resolu- 
tion condemning  the  intervention  and 
calling  for  the  withdrawal  of  all  inter- 
vening forces  was  brought  to  a  vote  on 
23  August.  It  received  a  favorable  vote 
of  10  members  for  to  2  against  but  was 
not  adopted  because  of  the  negative 
vote  of  the  Soviet  Union  which  cast  its 
105th  veto  to  defeat  the  resolution. 
Although  further  debate  was  held,  the 
Security  Council  took  no  action  in  the 
case  and  discontinued  its  consideration 
of  the  matter  at  the  request  of  ihe 
Government  of  Czechoslovakia  on  27 
August,  when  it  appeared  that  bilateral 
negotiations  between  the  Soviet  Union 
and  Czechoslovakia  were  progressing 
toward  a  solution  of  the  crisis.   2 

The  Soviet  legal  rationale,  which  was 
really  only  hinted  at  in  the  Security 
Council  debates,  was  expanded  upon 
and  further  delineated  in  a  Pravda  ar- 
ticle which  appeared  on  25  September 
1968.129  Later,  in  an  address  to  the 
General  Assembly  of  the  United  Nations 
on  '\  October,  Ihe  Soviet  foreign  Minis- 
ter, Andrei  A.  Gromyko,  defined  this 
rationale  in  unmistakably  clear  terms. 
He  said: 
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The  Soviet  Union  deems  it  neces- 
sary to  proclaim  from  this  ros- 
trum, too,  that  the  socialist  stales 
cannot  and  will  not  allow  a  situa- 
tion where  the  vital  interests  of 
socialism  are  infringed  upon  and 
encroachments  are  made  on  the 
inviolability  of  the  boundaries  of 
the  socialist  commonwealth  and, 
therefore,  on  the  foundations  of 
international  peace. 

The  Soviet  Union  thus  announced  its 
own  Monroe  Doctrine  and  the  Warsaw 
Pact  its  own  Caracas  Resolution.  The 
Brezhnev  Doctrine,  which  this  has  come 
to  be  called,  3  reasserts  the  familiar 
concept  of  a  "socialist  Commonwealth 
of  Nations"  but  firmly  rejects  the  tradi- 
tional thesis  that  the  "socialist  Com- 
monwealth" is  constructed  "on  the 
basis  of  complete  equality,  respect  for 
territorial  integrity,  national  indepen- 
dence and  sovereignty  and  noninter- 
ference in  each  other's  affairs."  32  The 
Brezhnev  Doctrine  clearly  envisions  not 
only  the  right,  but  the  responsibility,  of 
the  Warsaw  Pact  nations  to  intervene  in 
the  affairs  of  any  member  state  when 
the  "integrity"  of  the  socialist  com- 
munity as  a  whole  is  felt  to  be  threat- 
ened. 

As  starkly  unlawful  as  I  his  may  seem, 
it  does  not  differ  in  principle  from 
President  Johnsons  statement  made 
during  the  Dominican  Republic  crisis  of 
1965,  that  "the  American  nations  can- 
not, must  not,  and  will  not  permit  the 
establishment  of  another  communist 
government  in  the  Western  Hemi- 
sphere."133 This  position,  taken  at  the 
highest  level  in  the  U.S.  Government  in 
both  the  Dominican  Republic  and  in 
other  cases,  deliberately  rejected  the 
Soviet  warning  given  during  the  1960-61 
Cuban  crisis,  which  for  sake  of  emphasis 
will  be  quoted  here  again: 

If  today  the  Security  Council  fails 
to  nullify  the  unlawful  decisions 
thus    taken    against    Cuba,    then 


tomorrow  similar  action  may  be 
taken  against  any  other  country 
of  Latin  America,  Africa,  Asia  or 
any  other  continent  whose  neigh- 
bors, upon  some  pretext  or  an- 
other, having  assembled  at  a  re- 
gional meeting,  arbitrarily  decide 
to  apply  it  to  the  machinery  of 
coercion  in  the  form  of  enforce- 
ment action,  thus  usurping  the 
prerogatives  of  the  Security  Coun- 
cil.13* 

With  this  background,  it  must  be  said 
that  the  United  States,  for  essentially  its 
own  political  purposes,  has  been  prin- 
cipally responsible  for  creating  a  series 
of  precedents  which  lend  some  color  of 
reason  to  the  Soviet  efforts  to  legiti- 
matize its  Czechoslovakia  intervention. 
At  the  very  least,  it  must  be  said  that 
the  precedents  set  by  prior  OAS  actions 
make  it  difficult  to  deny  the  efficacy  of 
admonitions  such  as  that  of  Harlan 
Cleveland,  when  he  said  in  1963: 
"Watch  carefully  the  precedents  you 
set.  You  will  have  to  live  with  the 
institutions  you  create.  The  law  you 
make  may  be  your  own."     5 

IV-CONCIAJSIONS 

A I  the  outset  of  this  paper,  the  thesis 
was  proposed  that  intervention  as  a 
sanction  for  an  international  delict  was 
legitimatized  by  contemporary  interna- 
tional law,  provided  such  intervention 
was  taken  by  a  collectivity  of  states 
acting  either  through  or  under  the 
auspices  of  the  United  Nations.  It  has 
also  been  noted  throughout  this  paper 
that  if  the  "effective  collective"  pro- 
cedures promised  by  the  charter  do  not 
materialize,  that  states  must  be  ex- 
pected to  look  elsewhere  for  the  previ- 
ously held  right  of  unilateral  self-help 
which  has  been  denied  to  them.  That 
this  latter  course  of  action  has  been 
fully  subscribed  to  by  the  worlds  major 
powers  should  be  obvious  from  the  case 
histories  digested   above,   as  should  be, 
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also,     the    basic    tlirsis    lliat     collective 

intervention   by   regional  groupings,  at 

least  whore  a  major  power  is  a  partner  in 
the    intervening    collectivity,  has   been 

sanctioned  consistently  by  the  inaction 
of  the  Security  Council.  Thus,  where 
the  direct  interests  of  the  major  powers 
are  involved,  the  regional  collectivity 
has  become  the  principal  and  preferred 
instrument  for  the  settlement  of  dis- 
putes within  those  areas  of  Great  Power 
political  dominance.  The  long  and  tortu- 
ous path  which  has  led  to  this  triumph 
of  regionalism  over  the  universalism  of 
the  charter  is  cluttered  with  the  debris 
of  article  2(4)  and  article  53(1),  both  of 
which  have  been  emasculated  by  politi- 
cally motivated  ^interpretations  of  the 
charter,  reinterpretations  which  have 
been  necessary  so  that  regional  group- 
ings could  take  action,  with  some  sem- 
blance of  legitimacy,  which  was  con- 
sidered politically  essential.  Although 
the  arguments  accompanying  each  of 
the  incidents  involved  were  cast  fre- 
quently in  legal  terms,  their  real  import 
was  not  legal,  but  political,  in  nature. 
This  has  brought  about  a  situation 
where,  not  without  difficulty,  but  with 
precedent,  one  can  interpret  the  charter 
so  as  to  give  some  color  of  legitimacy  to 
the  flagrant  violation  of  Czechoslo- 
vakian  sovereignty  by  the  Soviet  Union, 
a  situation  which  it  can  be  said  with 
complete  fairness  was  never  intended  by 
the  writers  of  the  charter. 

Regional  organizations,  it  is  true, 
offer  a  practical  and  useful  mechanism 
for  the  resolution  of  intraregionaJ  dis- 
putes and  for  the  imposition  of  sanc- 
tions for  a  verified  international  delict. 
And  it  is  true,  also,  that  this  sort  of 
collective  sanction  is  far  preferable  to 
the  unilateral  sanctions  which  charac- 
terized the  traditional  law.  But  it  be- 
comes less  true,  indeed  not  true,  when 
these  organizations  are  converted  into 
"groups  of  states  called  to  ratify  the 
decisions  of  a  Great  Power, ^  or  where 
they  become  merely  the  ".  .  .  chosen 
instruments    of    the    great    antagonists 


locked  in  political  conflict.*1  It  is  this 
latter  point  which  has  been  the  great 
source  of  difficulty.  The  Brezhnev  Doc- 
trine, the  Caracas  Resolution,  and  the 
statement  by  President  Johnson  during 
the  1965  Dominican  Republic  crisis 
have  operated  to  transmute  what  were 
essentially  political  matters— i.e.,  the 
operation  of  an  antagonistic  political 
doctrine— into  an  international  legal 
wrong.  With  this  transmutation,  and 
with  the  claim  that  such  a  delict  has 
been  committed,  the  regional  grouping 
is  provided  with  the  legal  basis  for 
regional  preventive  or  enforcement 
measures  or  for  regional  preventive 
action.  Thus  sanctions  are  imposed  with 
some  color  of  legality,  and  the  interna- 
tional community  is  powerless  to  ob- 
ject. Regional  groupings,  therefore,  have 
become  instruments  of  a  universal  order 
in  which  law  is  subordinated  to  politics 
and  instruments  of  power  politics 
through  which  the  United  States  and 
the  Soviet  Union  justify  their  actions  as 
consistent  with  the  charter. 

This  resurgent  emphasis  on  politics 
rather  than  law— albeit  clothed  at  times 
in  legal  terminology— is  not  condemned. 
It  is  simply  noted  as  a  fact  of  interna- 
tional life.  The  legitimacy  of  collective 
intervention  as  a  sanction  for  an  interna- 
tional delict  has  been  confirmed,  as  has 
been  its  perversion  into  an  instrument 
for  political  action.  This  demands  the 
observation  that  the  effectiveness  of  a 
system  of  international  law  does  not 
depend  upon  the  design  or  clarity  of  its 
charter,  which  clever  minds  can  always 
interpret  to  their  favor,  but  rather  on 
the  willingness  of  its  subjects,  particu- 
larly its  powerful  ones,  to  be  judged  by 
it.  There  can  be  no  effective  international 
system  for  the  resolution  of  conflict,  for 
the  identification  and  sanctioning  of 
wrongs,  until  the  parties  to  that  system 
are  prepared  to  have  it  operate  sometimes 
against  what  they  consider  to  be  their 
national  advantage. 

It  has  been  rightly  observed  that 
".  .  .  what  counts  most  in  resolving  dis- 
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putes  is  not  so  much  the  choice  of  a  sense    developing    this    "willingness    to 

forum    as    a    genuine   desire   to   settle,  lose."  Politics,  not  law,  will  determine 

which  always  carries  with  it  a  willing-  the    legitimacy    of    collective    interven- 

ness  to  lose."    There  is  no  evidence,  as  lions  in  the  future  as  it  undoubtedly  has 

yet,  that  the  Great  Powers  are  in  any  in  the  past. 
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LEGAL  ASPECTS  OF  COUNTERINSURGENCY 


J.F.  Hogg 


I  think  you  will  agree  that  the  title 
for  this  morning's  talk  is  odd  to  say  the 
least.  You  have  studied,  thought,  talked 
about  and  listened  to  various  facets  of 
the  problem  of  counterinsurgency— the 
political  factors,  the  sociological,  eco- 
nomic, and  even  the  military  factors. 
But  what  on  earth  does  law  have  to  do 
with  this  subject? 

Some  of  you  will  have  remembered 
your  experience  during  the  Interna- 
tional Law  Study  earlier  this  year  and 
perhaps  have  jumped  to  the  conclusion 
that,  without  lawyers,  the  subject  of 
counterinsurgency  would  be  too  clear- 
it  needs  someone  to  muddy  the  waters, 
to  cast  doubt  and  confusion  where 
understanding  and  clarity  existed  be- 
fore. 

Let  me  illustrate.  Take  the  definition 
of  insurgency  provided  you  last  Wednes- 
day from  the  Dictionary  of  [United 
States]  Military  Terms.1  "Insurgency— 
A  condition  resulting  from  a  revolt  or 
insurrection  against  a  constituted  gov- 
ernment which  falls  short  of  civil  war. 
In  the  current  context,  subversive  in- 
surgency is  primarily  communist  in- 
spired, supported,  or  exploited. "Notice 
that  we  are  supposed  to  be  talking 
about  a  revolt  or  insurrection  which 
falls  short  of  civil  war.  What  is  a  civil 
war,  about  which  we  are  not  to  talk?  A 
search  of  the  same  dictionary  provides 
no  definition  of  these  two  words.  Do 
you  suppose  that  the  man  on  the  street 


would  describe  that  Mr.  Castro  engaged 
in  in  Cuba  as  a  "civil  war"?  How  about 
Ho  Chi  Minh's  efforts— aren't  they  a 
civil  war?  Are  North  and  South  Vietnam 
two  different  countries,  or  different 
segments  of  the  one  country?  Further, 
are  there  not  sizable  numbers  of  South 
Vietnamese  fighting  with  the  Viet  Cong 
against  the  South  Vietnamese  govern- 
ment forces?  Are  those  not  elements  of 
a  civil  war?  Could  we  not  describe  the 
Santo  Domingo  situation  as  a  civil  war? 
In  short,  doesn't  the  exclusion  of  civil 
war  from  consideration  in  the  subject  of 
"counterinsurgency'  exclude  much  of 
the  most  important  material  to  be  con- 
sidered? And,  in  any  case,  what  reason 
could  the  authors  of  the  definition  have 
had  for  drawing  a  distinction  between 
an  insurrection  and  a  civil  war?  Isn't  the 
problem  one  of  subversive  aggression  or 
wars  of  liberation?  And  can't  you  have  a 
war  of  liberation  taking  the  form  of  a 
civil  war  just  as  well  as  some  other 
form? 

There,  you  see,  I  told  you  that  a 
lawyer  and  a  legal  analysis  would  make 
no  positive  contribution  to  your  study 
of  the  subject  of  counterinsurgency. 
Only  a  lawyer  could  be  so  distracted 
and  fail  to  see  the  real  problem.  As  with 
the  case  of  Mike  the  burglar  who  was 
caught  red-handed  and  hailed  into 
court,  help  from  lawyers  should  be 
declined.  When  the  judge  asked  Mike 
why  he  had  refused  to  be  defended  by  a 
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lawyer,  Mike  said:  "It's  too  late  now— 
the  time  when  I  needed  a  lawyer  was 
when  I  was  making  my  plans  to  rob  the 
joint.  If  I  had  had  a  good  lawyer  then, 
you  would  never  have  caught  me  with 
the  goods." 

Now  therein  doth  lie  a  moral.  It  is 
frequently  forgotten  that  one  of  the 
most  significant  functions  that  a  lawyer 
can  perform  is  to  counsel  his  client  and 
advise  him  about  the  plans  and  conduct 
which  his  client  intends  for  the  future. 
Another  important  function  is  to  serve 
as  an  advocate  of  his  client's  position- 
to  present  the  case  in  the  best  and  most 
favorable  light  possible. 

If  this  morning's  subject  were  to  send 
us  off  in  pursuit  of  abstract  rules  of 
international  law,  derived  from  treaties 
or  customary  law,  in  the  fond  hope  that 
by  adequate  research  of  the  precedents 
at  the  same  time  so  plausible  and  so 
convincing  that  even  Mr.  Lin  Piao  or  Ho 
Chi  Minh  would  recognize  the  justice  of 
our  cause— then  indeed,  law  has  no 
useful  function  to  perform  in  this  area. 
If,  however,  we  start  looking  for  a 
consistent  framework  in  which  to  couch 
our  response  to  the  concept  and  prac- 
tice of  wars  of  liberation,  if  we  start 
looking  for  the  most  persuasive  argu- 
ments in  which  to  dress  our  policies  of 
counterinsurgency,  if  before  taking 
counterinsurgency  action  we  pause  to 
consider  the  relative  plausibility  and 
persuasiveness  of  arguments  in  support 
which,  after  the  act,  it  will  be  possible 
to  make— then  indeed,  legal  analysis 
may  have  a  more  useful  function  to 
perform  in  this  area. 

But,  you  will  be  saying,  if  that  is  the 
function  to  be  served  by  legal  analysis  as 
applied  to  counterinsurgency,  how  does 
legal  analysis  differ  from  psychological 
warfare?  How  indeed!  Look  again,  at 
the  military  dictionary  definition  of 
"counterinsurgency."  Law  isn't  men- 
tioned, but  psychological  action  is.  To 
whom  is  that  psychological  action  to  be 
addressed? 

Part  of  my  case  to  you  this  morning 


is   that   the    Russians   and   Chinese   are 
attempting  to  make   significant  use   of 
legal-type    arguments  for  psychological 
purposes.    These    legal-type    arguments 
are  being  addressed  to  a  wide  variety  of 
audiences— first    to    their   own   citizens, 
then  to  the  citizens  of  countries  to  be 
subjected  to  "wars  of  liberation,"  then 
to   the  citizens  of  uncommitted  coun- 
tries, and  last  but  certainly  not  least,  to 
our  very  own  citizens.  Within  our  own 
country    there    is    considerable    debate 
concerning  the  legality  of  our  policies. 
The    casual   reader   of   The   New    York 
Times   and  other  papers  cannot  fail  to 
have  noticed  the  significant  emphasis  to 
editorials  as  well  as  in  full-page  adver- 
tisements of  arguments  addressed  to  the 
legality   or  illegality  of  our  position  in 
Vietnam.   Arguments  as  to  the  legality 
or    illegality    of   our   actions   in    Santo 
Domingo  have  touched  off  a  consider- 
able debate  in  our  own  Senate. 

Provision  of  a  legal  framework  for 
our  policies  of  counterinsurgency  has 
become,  then,  a  serious  task.  We  need  to 
present  our  own  policies  as  clearly, 
persuasively,  and  forcefully  as  possible 
to  our  own  people.  Lack  of  persuasive 
argument  supporting  our  actions  will 
only  lead  to  detraction  from  our 
political  and  military  effort  within  our 
own  country.  A  fortiori,  we  need  a 
persuasive  legal  framework  in  which  to 
set  our  actions  for  the  benefit  of  other 
states,  and  even  for  the  benefit  of 
people  behind  the  iron  curtain.  Psycho- 
logical warfare  is  important,  and  I  am 
suggesting  to  you,  that  the  existence  of 
a  persuasive  legal  argument  in  support 
of  our  political  and  military  actions  is 
an  important  element  in  that  psycho- 
logical operation. 

Khrushchev,  Che  Guevara,  and  Lin 
Piao  have  not  created  a  concept  devoid 
of  appeal  and  superficial  justification  in 
this  plan  of  "people's  war"  or  "wars  of 
liberation."  The  concept  is  carefully 
calculated  to  appeal  to  the  notion, 
historically  so  important  to  us,  that  the 
right  of  revolution  belongs  inherently  to 
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ever)  people  against  an  unjust  govern- 
ment Just  look  at  the  way  in  which  the 
military  dictionary  attempts  to  dis- 
tinguish between  insurgency  and  subver- 
sive insurgency.  We  cannot,  with  any 
degree  of  plausibility,  reject  the  concept 
of  the  freedom  of  a  people  to  revolt. 
Immediately  therefore,  the  concept  of 
"war  of  liberation"  puts  us  somewhat 
on  the  defensive.  Revolution  per  se 
cannot  be  unlawful.  What  then,  are  the 
other  identifiable  element  or  elements 
which,  when  added  to  revolution,  make 
it  unlawful  or  subversive? 

We  may  be  tempted  to  respond  with 
the  military  dictionary— that  element  is 
"communist  inspiration.'  But  such 
"communist  inspiration"  may  be  hard 
to  define,  and  even  harder  to  prove  and 
verify  as  a  matter  of  factual  report. 
Furthermore,  to  many  peoples  of  the 
world,  and  perhaps  to  a  number  of  our 
own  people,  freedom  to  choose  a  gov- 
ernment, or  the  right  of  self-determina- 
tion, may  well  involve  the  right  of  a 
people  to  choose  if  they  wish,  and  that 
wish  is  democratically  established,  a 
government  communist  in  form.  For  us 
simply  to  take  a  position,  therefore, 
that  all  revolution  is  lawful,  save  only 
that  which  is  communist  inspired,  may 
be  a  position  substantially  devoid  of 
plausibility  or  persuasiveness,  not  only 
for  world  audiences  but  also  for  some  of 
our  own.  Perhaps  we  must  look  further 
for  those  elements  which,  in  addition  to 
revolution,  are  to  make  such  revolution 
into  subversion  or  subversive  aggression. 
If  the  world  were  free  of  lawyers,  you 
may  say,  anyone  could  tell  me  that  the 
distinctive  factor  making  the  revolution 
subversive  is  intervention  from  outside, 
the  export  of  revolution  by  one  country 
to  another.  Exported  revolution  is  just 
one  specific  form  of  aggression. 

But  is  the  problem  quite  that  simple? 
What  actions  constitute  the  "export"  of 
revolution?  Consider  for  a  moment  a 
few  among  the  possible  wide  range  of 
activities  which  China,  Russia,  or  Cuba 
might  take  in  relation  to  a  country  ripe 


for  revolution.  First  might  come  a 
propaganda  campaign— in  the  presses, 
over  the  radio,  at  diplomatic  con- 
ferences, perhaps  in  the  United  Nations. 
Perhaps  part  of  this  program,  possibly 
separate  and  distinct  from  it,  might  be 
threats  as  to  what  action  might  be  taken 
if  the  revolution  is  not  allowed  to 
blossom.  Next  might  come  the  receiving 
and  training  of  revolutionaries,  nationals 
of  the  country  involved.  Is  the  training 
of  "students"  in  Cuba  "interventional^ 
aggression"  towards  Venezuela?  Next, 
might  come  the  supplying  of  materiel  to 
the  revolutionary  group,  varying  from 
literature  and  food  to  arms.  Next  might 
come  the  sending  of  a  few  "volunteers" 
to  help  organize  and  train  the  rebels- 
next,  permission  to  use  Cuba  as  a  haven 
for  the  indigenous  rebel  forces— and  so 
on.  Where,  in  this  list  of  actions,  does 
subversive  aggression  begin? 

Let  us  pause  for  a  moment,  and  look 
briefly  at  the  teachings  of  classical 
international  law.  Has  a  practice  de- 
veloped which  can  be  appropriately 
used  today  as  a  yardstick  in  our  battle 
with  wars  of  liberation? 

The  cornerstone  of  traditional  inter- 
national law  is  the  concept  of  state 
sovereignty— that  is  to  say  that,  for  the 
most  part,  a  state  is  entitled  to  manage 
its  own  affairs  free  from  direction  or 
intervention  from  outside  states.  This 
particular  concept  is  enshrined  in 
Article  2(7)  of  the  United  Nations 
Charter:  "Nothing  contained  in  the 
present  Charter  shall  authorize  the 
United  Nations  to  intervene  in  matters 
which  are  essentially  within  the  domes- 
tic jurisdiction  of  any  state  .  .  .."At  the 
very  next  level  of  abstraction,  this  prin- 
ciple requires  that  each  state  and  the 
people  of  that  state  be  free  to  determine 
their  own  form  of  government,  free 
from  any  such  external  interference. 
Said  Professor  Friedmann,  one  of  the 
most  prestigious  writers  on  international 
law  in  this  country,  only  last  year: 
'  .  .  .  any  attempt  by  a  foreign  power  to 
interfere  with  internal  change,  either  by 
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assisting  rebels  to  overthrow  the  legiti- 
mate government,  or  by  helping  the 
incumbent  government  to  suppress  a 
revolution  is  contrary  to  international 
law."  Now  I  want  you  to  note  this 
statement  carefully.  First,  it  makes  clear 
what  the  consensus  of  writing  for  centu- 
ries has  made  clear— that  for  an  outside 
state  to  lend  assistance  to  a  group  of 
rebels  is  to  interfere  illegally  in  the 
internal  affairs  of  the  state  in  revolt. 
Second,  it  makes  assistance  to  the  gov- 
ernment in  power  resisting  such  revolt 
equally  as  illegal  as  interference  or 
intervention.  Third,  what  is  proscribed 
is  "interference  with  internal  change,"  a 
phrase  pregnant  with  triplets  of  am- 
biguity. What  this  particular  quotation 
does  not  say  is  that  while  states  and 
state  departments  for  centuries  have 
been  uttering  these  propositions,  many 
of  the  same  states  have,  with  some 
degree  of  regularity,  been  conducting 
their  practice  against  very  different  cri- 
teria. The  authors  of  the  Holy  Alliance 
in  1815,  the  Emperors  of  Russia, 
Austria,  and  the  King  of  Prussia,  essayed 
a  somewhat  more  practical  statement  of 
policy  by  claiming  the  right  to  interfere 
in  the  internal  affairs  of  any  country 
threatened  by  revolution  against  the 
legitimate  sovereign.  You  will  recall  that 
the  Monroe  Doctrine  was  formulated  as 
a  response  to  that  policy. 

Now  let  me  illustrate  what  some  of 
our  own  American  authors  are  currently 
doing  with  this  material.  Says  the  same 
Professor  Friedmann  in  another  recent 
article: 

Since  many  of  the  internal  con- 
flicts, such  as  the  internal  dis- 
orders in  Cyprus  or  the  Congo, 
have  international  implications 
and  may  lead  to  the  intervention 
of  antagonistic  powers  on  dif- 
ferent sides  of  the  conflict,  non- 
intervention on  the  part  of  out- 
side powers  is  the  most  desirable 
international  policy  which  should, 
as  far  as  possible,  be  ensured  by 
nonintervention     agreements     be- 


tween those  concerned.  The  role 
of  the  United  Nations  in  these 
conflicts  will  essentially  be  that  of 
a  neutral  forum  for  mediation.  In 
case  of  major  intervention  by  out- 
side powers,  the  U.N.  may  have  to 
be  called  in  to  keep  the  opposing 
interventionists  at  arm's 
length  .  .  ..3 
Says  Professor  Falk  of  Princeton  Univer- 
sity: 

.  .  .  internal  war  rages  in  South 
Vietnam,  initiated  by  a  series  of 
rather  clandestine  North  Vietna- 
mese guerrilla  interventions  and 
countered  by  strident  American 
military  intervention  in  apparent 
violation  of  the  1954  Geneva 
Accords.  Interventionary  policy 
accounts  for  the  most  intense 
forms  of  violent  conflict  present 
in  the  world  today. 

The  point  is  not  to  condemn  these 
interventions,  but  to  suggest  that  a 
foreign  policy  that  depends  upon 
unilateral  military  interventions 
by  one  nation  in  the  affairs  of 
another  usually  violates  clear 
norms  of  international  law  .... 
The  willingness  of  the  United 
States  to  adopt  illegal  interven- 
tionary tactics,  under  the  pressure 
of  the  cold  war,  jeopardizes  our 
moral  commitment  to  a  foreign 
policy  of  law-abidance,  a  commit- 
ment abstractly  reiterated  by  our 
statesmen  from  many  rostrums.4 

Instead,  he  suggests  this  solution: 
But  international  peace  is  not 
only  threatened  by  internal  war- 
fare. Peace  is  also  endangered  by 
certain  repressive  social  policies 
which,  if  allowed  to  remain 
unaltered,  will  produce  serious 
outbreaks  of  domestic  violence. 
This  prospect  prompts  the  central 
contention  of  this  essay— that  the 
United  Nations  should  be  au- 
thorized on  a  selective  basis  to 
coerce    domestic    social    changes. 
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This  authorization  is  what  we 
refer  to  throughout  as  legislative 
intervention. 

It  is  interesting  that,  according  to  his 
argument,  what  would  be  prohibited 
intervention  by  one  state  becomes  legal 
when  done  in  the  name  of  the  United 
Nations. 

The  reason  for  giving  you  these 
lengthy  quotations  is  this:  With  respect, 
I  suggest  that  these  scholars  are  striving 
for  some  "neutral"  principles  by  which 
the  affairs  of  the  world  can,  in  the 
future,  be  peacefully  regulated.  The 
search  for  such  scholarly  principles  may 
be  important,  but  it  fails  substantially  as 
an  exercise  in  psychological  warfare, 
just  as  it  apparently  fails  in  an  estimate 
of  political  motivation  in  the  world 
today. 

But  notice  how  this  search  for  neu- 
tral principles  can  distract  attention 
from  a  point  of  cardinal  importance.  If 
intervention  in  internal  affairs  of  a  state 
is  illegal,  what  facts  must  be  established 
to  constitute  proof  of  such  intervention, 
and  what  remedies  are  available  once  a 
case  of  such  intervention  has  been  estab- 
lished? Given  a  clear  plan  of  action  for 
wars  of  liberation  as  described  by  Lin 
Piao,  surely  the  obvious  psychological 
counter,  and  surely  a  point  of  scholarly 
concern,  focuses  on  development  of 
criteria  or  standards  for  measuring  ex- 
ternal meddling,  and  on  remedies  for 
violation  of  those  standards.  And  I 
may  say  that  the  search  for  a  remedy 
that  does  not  at  the  same  time  kill  the 
patient,  is  a  task  of  monumental  propor- 
tions. 

Let  me  say  again,  however,  that  it  is 
important  that  such  criteria  be  de- 
veloped and  argued,  not  in  the  belief 
that  Lin  Piao  will  be  convinced  and  will 
change  his  mind,  but  rather  as  neces- 
saries to  answer  foreign  propaganda,  or 
for  that  matter,  for  our  own  domestic 
consumption.  Given  the  threat  as  de- 
fined by  Khrushchev,  Guevara,  and  Lin 
Piao,  I  would  also  suggest  that  our 
psychological  response  must  involve  the 


reworking  of  the  classic  statement  made 
by    Friedmann.    We    cannot    afford  en- 
dorsing  a    policy    which   may   preclude 
assistance  to  a  government  in  power  in 
an  effort  to  combat  incipient  stages  of 
subversion.  At  the  same  time,  the  state- 
ment of  criteria  for  such  assistance  again 
involves  a  monumental  problem— to  give 
such     support     for     the     purpose     of 
countering  subversion  may  at  the  same 
time  have  the  effect  of  impeding  a  truly 
indigenous  movement  for  social  reform. 
If  some   of  our   writers  have   been 
more    concerned    with    standards  for  a 
law-abiding  world  than  with  developing 
a  psychological  response  to  the  concept 
of  people's  war  and  wars  of  liberation, 
what  have  the  Russians  been  doing?  In  a 
text    on    international    law    written   in 
Moscow  and  obligingly  translated  by  the 
Russians   into    English    and    distributed 
here  in  1962,  is  to  be  found  a  discussion 
of  the  so-called  Principles  of  Peaceful 
Coexistence.    The    Principles    represent 
the  latest  Russian  use  of  legal  analysis 
for   psychological  purposes.   You  may, 
for  instance,  be  surprised  to  learn  that: 
Important  principles   of  Interna- 
tional Law  such  as  the  sovereign 
equality     of     States,     the     self- 
determination    of    nations,    non- 
interference in  the  internal  affairs 
of  other  countries,   territorial  in- 
tegrity, peaceful  coexistence  and 
cooperation    between    States    re- 
gardless   of    their    social   systems 
and  the  conscientious  observance 
of    obligations    assumed    became 
the     guiding     principles    of    the 
worlds  first  socialist  State  in  its 
international  relations. 
You  may  also  be  surprised  at  the  follow- 
ing expansion  on  this  theme: 

The  recognition  of  each  people's 
right  to  be  master  in  its  own 
country— that  is,  its  unconditional 
right  itself  to  decide  its  own  social 
and  political  system  and  to  deter- 
mine its  internal  and  foreign 
policy  without  any  interference 
whatsoever  by  other  States— offers 
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wide     opportunities    for    fruitful 
peaceful     and     mutually     advan- 
tageous     cooperation     between 
States,  regardless  of  differences  in 
their   social   systems.  In  this  lies 
the  importance  of  the  principle  of 
nonintervention    in    the    present- 
day  world.8 
Professor  Lipson  of  Yale  has  offered  an 
especially     shrewd    evaluation    of    the 
psychological   use    by    the    Russians  of 
these  concepts  of  peaceful  coexistence. 
He    suggests    that    they    are    skillfully 
blended  to  appeal  first  to  the  nationalist 
aspirations     of     colonial     and     under- 
developed countries  to  make  their  own 
way  free,  not  only  politically,  but  also 
economically.  Next  they  are  designed  to 
appeal  to  audiences  in  the  United  States 
and  other  western  countries  who  would 
like  to  see  a  lessening  of  tension,  accom- 
panied   probably    by    disarmament    or 
reduction  in  military  effort.  Again,  they 
appeal  to  the  Russian  audience  because 
of    the    ideological    split    with    China. 
These  are   words  of  peaceful  competi- 
tion with   the  West,   rather  than  head- 
strong  willful   risk   of  nuclear  war.   In 
short,    the    Principles   of  Peaceful   Co- 
existence are  a  masterful  concoction  of 
psychological   warfare.    But   notice  the 
gap  between  the  promise  and  the  fact. 
Again,    our    counter    seems    to    lie    in 
formulating  the  extent  of  that  gap  and 
giving  it  factual  documentation. 

Of  course,  the  authors  of  this 
Russian  text  could  not  foresee  that 
Lin  Piao  would  get  a  little  out  of 
step  in  his  speech,  "Long  Live  the 
Victory  of  the  People's  War."  Says 
he: 

In  the  final  analysis,  the  whole 
cause  of  world  revolution  hinges 
on  the  revolutionary  struggles  of 
the  Asian,  African,  and  Latin 
American  peoples  who  make  up 
the  overwhelming  majority  of  the 
world's  population.  The  socialist 
countries  should  regard  it  as  their 
internationalist  duty  to  support 
the      people's     revolutionary 


struggles  in  Asia,  Africa,  and  Latin 
America.10 
None   of  this,  I  take  it,  is  intended  to 
amount  to  interference  in  the  internal 
affairs  of  another  state. 

But  enough  of  these  relative  abstrac- 
tions. Let  us  come  down  to  a  couple  of 
specific  illustrations  of  the  importance 
of  legal  argument  in  support  of  our 
political  and  military  decisions  and 
actions.  Let  us  see  something  of  the  use 
to  which  argumentation,  both  foreign 
and  domestic,  puts  legal-style  analysis 
and  something  of  the  kind  of  response 
which  is  required  of  us.  In  the  mail  the 
other  day,  I  received  an  "Appeal  to  the 
Lawyers  of  the  World"  from  the  Inter- 
national Association  of  Democratic 
Lawyers,  whose  headquarters  is  in  Brus- 
sels. This  constitutes: 

...  a  solemn  appeal  to  our  col- 
leagues in  the  whole  world  urging 
them  to  condemn  the  numerous 
and  grave  violations  on  interna- 
tional law  by  the  war  waged 
against  the  Vietnamese  people  by 
American  imperialism. 

(1)  International  law  is  violated 
by  the  systematic  intervention  of 
the  U.S.A.  in  the  international 
affairs  of  South  Vietnam;  by  the 
installation  of  governments  of 
their  choice,  that  are  neither  en- 
joying the  confidence  of  the 
people,  nor  being  appointed 
democratically,  in  contravention 
of  point  12  of  the  final  declara- 
tion of  the  Geneva  Conference 
held  in  1954  which  was  solemnly 
agreed  to  by  the  representative  of 
the  United  States,  Mr.  Bedell 
Smith,  in  the  name  of  his  govern- 
ment. 

(2)  International  law  is  violated 
by  the  military  aggression 
launched  by  the  United  States 
against  Vietnam;  by  the  landing  in 
South  Vietnam  of  foreign  troops 
that    include    U.S.    nationals   and 
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units  from  S.E.A.T.O.  or 
A.N.Z.U.S.  countries,  committing 
acts  of  war  also  against  the  Demo- 
cratic Republic  of  Vietnam, 
equally  in  contravention  of  point 
12  already  mentioned. 

(3)  International  law  is  violated 
when  in  the  course  of  this  aggres- 
sive war  the  United  States  is  de- 
stroying schools,  libraries,  pa- 
godas, churches  and  hospitals 
under  the  false  pretext  of  pur- 
suing military  aims;  when  the 
American  troops  are  making  use 
of  horrible  and  prohibited 
weapons  such  as  noxious  gases, 
napalm,  yellow  phosphorous 
bombs,  dumdum  bullets.  All  these 
inhuman  methods  were  banned  by 
the  Hague  Conventions  of  1899 
and  by  other  international  norms, 
e.g.,  the  Versailles  Treaty  of  28 
June  1919  (art.  171),  or  the 
Geneva  Agreement  of  17  July 
1925. 

(4)  International  law  is  violated 
when  prisoners  are  submitted  to 
humiliating  and  degrading  treat- 
ment by  the  American  troops,  or 
are  savagely  killed  without  judg- 
ment nor  the  legal  guarantees 
recognized  as  obligatory  by  all 
civilized  nations  as  well  as  by  art. 
3  of  the  Geneva  Agreement  of  12 
August  1949;  or  when  the  same 
American  troops  massacre  the 
civil  population  and  submit  them 
to  barbarous  tortures.    1 

And  so  on— the  hand  behind  the  pen  is 
clear. 

Now,  you  are  probably  saying,  that  is 
a  concoction  of  lies  to  which  our 
response  should  be  simply  that- 
answering  such  a  document  involves  no 
exercise  in  legal  analysis  and  applied 
psychology.  To  a  considerable  extent 
you  would  be  correct.  But  notice  the 
subtlety  with  which  some  of  the  issues 
are   woven   in.  Let  us  just  take  as  an 


example,  the  first  paragraph  I  read  you. 
That  we  have  a  large  army  in  Vietnam  is 
clear,  and  that  the  presence  of  such  an 
army  has  a  substantial  effect  on  the 
internal  affairs  of  Vietnam  is  equally 
clear.  Is  this  "intervention"?  Well,  you 
say,  our  response  rests  on  the  fact  that 
we  were  requested  to  help  by  the 
Vietnamese  government.  But  then 
notice  that  the  same  paragraph  suggests 
that  our  host  or  inviting  government  is 
in  fact  our  own  puppet,  which  has  not 
been  "democratically  appointed"  in  ac- 
cordance with  the  Geneva  Accord  of 
1954.  You  suspect  that  the  Ky  regime 
was,  in  fact,  not  appointed  by  a  51 
percent  or  better  majority  of  every 
adult  entitled  and  willing  to  vote  in 
South  Vietnam,  So  to  counter  this,  you 
begin  an  argument  that,  in  an  under- 
developed and  undereducated  country 
or  community,  full-flowered  democracy 
is  a  factual  impossibility.  Besides,  you 
say,  look  at  Ho  Chi  Minh.  Now  this 
second  argument  is  interesting.  With  the 
audiences  to  which  this  material  is 
presented,  the  argument  that  the  other 
side  is  doing  the  same  bad  things,  is 
peculiarly  unpersuasive.  The  first  argu- 
ment is  the  one  which  needs  to  be 
presented,  but  notice  the  technique. 
The  charges  are  so  framed,  that  an 
accurate  response  becomes  so  detailed, 
intricate,  and  tied  in  with  legal  argumen- 
tation that  the  audience  may  be  lost  in 
the  middle  of  the  answer. 

The  aim  of  this  material  is  to  con- 
fuse. And  the  answer  or  psychological 
counter  is  not  a  point  by  point  refuta- 
tion of  their  thesis— rather,  it  should  or 
even  must  be  found  in  a  coherent 
policy.  We  should  be  in  a  position  to 
explain  what  that  policy  is— that  it  has  a 
measure  of  objectivity— that  is  to  say 
that  it  is  not  an  action  adopted  ad  hoc, 
but  is  the  application  of  principles 
established  as  such  and  consistently 
advocated  and  followed  by  us  in  our 
foreign  relations.  Such  a  policy  requires 
focusing  on  the  concept  of  "war  of 
liberation,"  upon  the  fact  of  external 
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interference  with  the  political  balance  in 
South  Vietnam  by  Ho  Chi  Minh  and  the 
Chinese— this  involves  the  development 
of  criteria,  mentioned  earlier,  against 
which  we  can  judge  and  establish  such 
interference,  and  it  requires  the  develop- 
ment and  advocacy  of  remedies  to  be 
taken  in  the  face  of  such  interference 
violative  of  our  proclaimed  standards. 
Law  is  the  antithesis  of  arbitrary  action 
—and  legal  analysis  and  argumentation, 
to  be  persuasive,  must  be  founded  in 
consistency  of  principle  and,  as  far  as 
possible,  in  application  of  such  princi- 
ple. 

Now,  you  are  probably  saying,  who 
needs  to  respond  to  a  position  like  that 
of  the  International  Association  of 
Democratic  Lawyers?  It  is,  and  this 
must  be  patent  to  the  reader,  a  tissue  of 
lies.  First,  you  are  on  notice  that  the 
Russians  are  a  careful,  calculating  group, 
who  do  not  do  many  things  without 
apparent  object.  They  think  this  kind  of 
propaganda  is  worthwhile— be  careful  of 
underestimating  their  judgment.  Re- 
member the  message  of  this  counter- 
insurgency  program— that  the  battle  is 
one  for  people,  and  the  people  of  that 
phrase  are  being  exposed  to  this  kind  of 
argumentation.  That  it  needs  answering 
in  foreign  audiences  can  best  be  illus- 
trated by  referring  to  the  extent  to 
which  some  of  the  arguments  therein 
advanced  have  received  a  measure  of 
support  and  sympathy  within  our  very 
own  country.  Let  me  read  to  you  a 
short  passage  from  a  speech  delivered  on 
September  23,  1965: 

In  Vietnam,  we  have  totally 
flouted  the  rule  of  law,  and  we 
have  flouted  the  United  Nations 
Charter.  This  lip  service  given  by 
the  United  States  to  the  United 
Nations  and  its  international  law 
provisions  and  procedures  has 
done  our  country  great  injury 
among  many  international  lawyers 
around  the  world.  Our  waging  an 
undeclared  war  in  southeast  Asia 
in   flagrant  violation  of  our  oft- 


ex  pressed     pretense     that     the 
United  States  stands  for  the  sub- 
stitution of  the  rule  of  law  for  the 
jungle  law  of  the  military  claw  in 
meeting   threats  to  the  peace  of 
the  world,  has  done  great  damage 
to  our  reputation  for  reliability  in 
international     affairs.    Our    good 
reputation  in  world  affairs  previ- 
ously  held  by  millions  of  people 
in  the  underdeveloped  areas  of  the 
world  has  been  tarnished  by  our 
unjustified    warmaking   in   south- 
east Asia.12 
These     are    words    of    the    Honorable 
Wayne  Morse  spoken  on  the  floor  of  our 
Senate.  It  seems  we  have  something  of  a 
missionary  job  to  do  in  our  own  coun- 
try! 

Now,  for  a  second  illustration  of  the 
importance  of  legal  analysis,  let  us  look 
at  another  recent  counterinsurgency 
situation— the  Dominican  Republic. 
Remember  that  the  thesis  is  this:  Our 
political  and  military  actions  need  to  be 
explained  by  an  argument  of  their 
legality  presented  as  persuasively  as  pos- 
sible. 

What  we  had,  obviously,  in  the 
Dominican  Republic,  was  an  incipient 
political  revolution.  I  take  it  that  there 
was  and  is  little  doubt  that  substantial 
numbers  of  citizens  of  the  Dominican 
Republic  were  so  dissatisfied  with  their 
existing  government  that  they  proposed 
to  resort  to  revolution  as  an  answer.  Our 
problem  was  equally  obvious.  The  exist- 
ence of  a  fighting  civil  war  provides  an 
excellent  opportunity  for  communist 
trained,  and  perhaps  even  exported, 
leaders  to  penetrate  and  then  take  over 
one  of  the  forces  in  the  revolution.  The 
communist  handbook  is  simple  and 
direct  in  ordering  party  members  to 
capitalize,  however  and  whenever  pos- 
sible, on  issues  that  are  politically 
divisive.  Their  ability  to  so  capitalize 
can  be  illustrated  all  the  way  from 
Cuba,  even  to  perhaps  some  of  our 
university  campuses.  But,  and  this  is 
important,  we  were  not  in  a  position  to 
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den)  that  there  was  an  indigenous  revo- 
lution that  people  of  the  Republic 
were  asserting  their  freedom,  as  a  last 
resort,  to  revolt  against  what  they  con- 
sidered to  be  an  unfair  and  unrepresen- 
tative government  What  then,  could  we 
make  by  way  of  legal  argument  to 
explain  that  our  intervention  was  not 
inconsistent  with  or  destructive  of  this 
inherent  right  of  revolution,  while  still 
taking  steps  of  military  intervention 
deemed  by  our  government  necessary  to 
prevent  communist  subversion  of  this 
indigenous  revolution?  Said  Mr.  Meeker, 
the  Legal  Adviser  to  the  State  Depart- 
ment: 

We  landed  troops  in  the  Domini- 
can Republic  in  order  to  preserve 
the    lives    of    foreign    nationals- 
nationals  of  the  United  States  and 
many    other    countries.    We    con- 
tinued   our   military    presence    in 
the  Dominican  Republic  for  the 
additional   purpose    of  preserving 
the  capacity  of  the  OAS  to  func- 
tion in   the   manner  intended  by 
the     OAS     Charter— to     achieve 
peace  and  justice  through  securing 
a  cease-fire   and  through  reestab- 
lishing orderly  political  processes 
within    which   Dominicans   could 
choose     their    own    government, 
free  from  outside  interference. 
Now  this  statement  of  our  position  is 
not  without  its  difficulties,  in  terms  of 
psychological   persuasion.    Notice   first, 
its  apparent  inconsistency  with  the  con- 
cept of  ultimate  freedom  of  revolt.  This 
appears  to   say   that  if  you   revolt,   we 
reserve  the  right  to  step  in  and  prevent 
the  fighting  so  that  a  new  government 
may  be  chosen  democratically,  i.e.,  by 
supervised  voting,  after  debate  and  dis- 
cussion   of   the   problem    and   the  pro- 
posed party   platforms.   This  indeed,  is 
the  advocacy  of  a  principle  considerably 
adapted  from  that  of  the  ultimate  free- 
dom  to   revolt.    Notice   also,  that  any 
such  "police"  intervention  may  have  a 
significant  effect  on  the  relative  strength 
in     any     subsequent    election     of    the 


government  previously  in  power  and  the 
rebel  group. 

The  cornerstone  of  our  political  and 
military  decision  is  clear.  We  are  all  too 
well  acquainted  with  the  communist 
pattern  of  infiltration  and  subversion, 
and  for  our  purposes,  it  does  not  much 
matter  whether  that  infiltration  is  ef- 
fected by  Dominicans  or  by  communist 
operatives  brought  in  from  other  coun- 
tries. The  thing  that  counts  in  the  end  is 
simply  this:  Does  the  government  ulti- 
mately achieving  power  answer  directly 
to  communist  centers?  Is  it  subservient 
to  communist  control,  and  will  it  take 
communist  steps  to  prevent  any  future 
unfortunate  revolt  or  attempt  a  demo- 
cratic selection  of  government?  In  short, 
will  the  establishment  of  such  govern- 
ment preclude  for  the  future  a  free 
demonstration  of  political  choice  by  the 
people  of  the  country? 

The  selection  of  a  cornerstone  of 
legal  analysis,  of  the  most  persuasive 
argument  in  explanation  of  this  policy, 
is  much  more  complex.  Our  statement 
and  repetition  of  patterns  of  communist 
behavior  fails  to  persuade  many  of  our 
own  citizens,  let  alone  many  Latin 
American  audiences.  Moscow  says  they 
did  not  have  anything  to  do  with  a 
take-over  of  any  revolution,  and  we,  as 
the  active  intervening  parties,  are  sud- 
denly cast  with  the  burden  of  proof  to 
establish  as  the  price  of  legalizing  our 
position,  that,  in  fact,  the  revolution 
was  being  substantially  affected  or  con- 
trolled by  infiltrated  communist  opera- 
tives. That  is  no  mean  burden  of  proof. 

On  the  other  hand,  if  (and  I  am  not 
necessarily  saying  we  should),  we 
adopted  the  following  proposition  as 
our  neutral  principle  or  policy,  we  could 
avoid  the  foregoing  burden  of  proof 
problem.  That  principle  might  be:  Wher- 
ever possible,  widespread  civil  war  and 
bloodshed  should  be  forestalled  by  in- 
tervention of  a  police  force  designed  to 
keep  the  peace  while  at  the  same  time 
laying  a  basis  for  future  democratically 
organized  and  supervised  elections.  We 
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could  then  rely  simply  on  the  outbreak 
of  substantial  civil  war  and  widespread 
bloodshed  and  breakdown  of  the  essen- 
tial processes  of  government.  For  such  a 
principle  to  be  effective,  however,  we 
have  to  be  in  a  position  to  argue  that 
this  is  not  a  policy  conceived  on  the 
spur  of  the  moment  to  take  care  of  this 
specific  incident— in  short,  that  it  is  a 
policy  we  plan  on  adhering  to  con- 
sistently. And  if  this  policy  were  to  be 
selected  as  such  principle,  it  must  be 
capable  of  withstanding  analysis  and 
criticism. 

Without  looking  up  any  official  docu- 
ment on  statement,  I  could  give  you  the 
gist  of  a  Russian  response.  But,  in  this 
instance,  that  is  unnecessary  since  we 
have  vocal  criticism  of  the  policy  in  the 
Dominican  Republic  right  here  at  home. 
Our  policies  or  principles  are  being  put 
to  the  test  of  analysis  and  criticism  right 
here,  as  well  as  before  foreign  audiences. 
Senator  Fulbright  has  said  of  our 
actions  there: 

The  prospect  of  an  election  in 
nine  months,  which  may  conceiv- 
ably produce  a  strong  democratic 
government,  is  certainly  reassuring 
on  this  score,  but  the  [fact]  re- 
mains that  the  reaction  of  the 
United  States  at  the  time  of  acute 
crisis  was  to  intervene  forcibly 
and  illegally  against  a  revolution, 
which,  had  we  sought  to  influence 
it  instead  of  suppressing  it,  might 
have  produced  a  strong  popular 
government  without  foreign  mili- 
tary intervention. 

Since  just  about  every  revolu- 
tionary movement  is  likely  to 
attract  Communist  support,  at 
least  in  the  beginning,  the  ap- 
proach followed  in  the  Dominican 
Republic,  if  consistently  pursued, 
must  inevitably  make  us  the 
enemy  of  all  revolutions  and 
therefore  the  ally  of  all  the  un- 
popular and  corrupt  oligarchies  of 
the  hemisphere.1 


In    contrast,   Under  Secretary   of  State 
Mann  has  said: 

When  in  other  words,  a  Commu- 
nist state  has  intervened  in  the 
internal  affairs  of  an  American 
state  by  training,  directing,  fi- 
nancing, and  organizing  indige- 
nous Communist  elements  to  take 
control  of  the  government  of  an 
American  state  by  force  and  vio- 
lence, should  other  American 
states  be  powerless  to  lend  assis- 
tance? Are  Communists  free  to 
intervene  while  democratic  states 
are  powerless  to  frustrate  that 
intervention?1  5 

From  the  point  of  view  of  legal 
analysis  and  persuasive  argument,  both 
these  statements  are  interesting.  The 
Senator's  statement  brands  our  action  as 
"illegal,"  without  amplification.  That 
such  amplification  could  be  provided  is 
clear.  The  introduction  of  our  army  into 
the  country  of  another  state  calls  for 
the  clearest  of  supporting  arguments  to 
escape  the  charge  of  illegality.  And  the 
fact  that  a  political  faction  in  the 
Dominican  Republic  decided  to  invite 
us  adds  a  little,  but  not  very  much  in 
the  circumstances,  to  our  position.  On 
the  other  hand,  Secretary  Mann's  analy- 
sis assumes  that  communist  "indoctrina- 
tion" of  certain  political  rebels,  who 
might  very  well  have  been  natives  of  the 
Republic,  constituted  intervention 
which,  impliedly,  authorized  us  to  take 
a  counterremedy  in  the  form  of  an 
armed  landing.  Perhaps,  in  the  long  run, 
the  most  persuasive  argument  runs  along 
lines  suggested  by  Mr.  Mann,  rather  than 
along  lines  of  a  principle  of  preventing 
bloodshed  and  facilitating  free  elections. 
Suffice  it  to  say  that  we  need  a 
coherent  and  consistent  policy.  Senator 
Fulbright  underlines  the  importance  of 
such  a  policy  consistently  applied  when 
he  says  that  potential  revolutionaries  in 
Latin  America  may  regard  our  action  in 
the  Dominican  Republic  as  an  explicit 
declaration  of  our  position  in  favor  of 
status  quo  government,  no  matter  how 
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bad  it  may  be,  and  against  revolution. 
And  so,  wc  come  back  full  circle  to  the 
problem:  how  to  formulate  a  policy  to 
best  support  our  political  and  military 
decisions  taken  in  the  context  of  coun- 
terinsurgency—how  to  distinguish  in 
that  policy  between  freedom  of  revolu- 
tion and  proscription  of  wars  of  libera- 
tion and  people's  war. 

That  problem  is  reported  to  be  under 
consideration  in  our  discussions  with 
Latin  American  countries,  as  late  as  last 
Thursday.  The  New  York  Times  of  that 
day  carries  a  story  of  Mexican  views 
on  a  proposal  for  collective  Latin 
American  action  in  the  event  of  com- 
plete breakdown  of  order  and  authority 
in  one  of  the  OAS  states. 

Fortunately,  this  morning,  I  have  the 
luxury  of  criticizing  the  statements  and 
writings  of  others,  without  any  accom- 
panying responsibility  for  defining 
policy  goals  in  this  area.  There  are, 
however,  several  factors  which  will,  in 
my  opinion,  continue  to  affect  the 
search  for  most  effective  policies  and 
legal  analyses  to  counter  the  threats 
posed  by  wars  of  liberation. 

First,  the  persuasiveness  of  any  legal 
analysis  is  important  to  our  domestic 
population.  The  ability  to  offer  a  clear 
and  consistent  purpose,  rationale,  and 
demonstration  of  its  application  to  any 
current  fact  situation  will  have  signifi- 
cant impact  on  the  domestic  support 
which  political  and  military  decisions 
receive  from  our  own  population.  For 
this  reason,  such  purposes  and  policies 
must  be  consistent  with  our  domestic 
governmental  ethic.  That  ethic  clearly 
believes  in  a  right  of  revolution,  and  in 
the  right  of  a  people  to  choose  their 
own  form  of  government  This  means 
freedom  from  communist  subversion, 
but  it  also  means  freedom  from  United 
States  support  of  unpopular  and  dicta- 
torial regimes.  Our  counterinsurgency 
policy  deals  with  stability  of  govern- 
ments, but  it  must  be  so  framed  as  to 
distinguish,  as  far  as  is  possible,  between 
indigenous    revolution    and   communist 


subversion.  Not  every  act  of  subversion 
can  be  allowed  to  taint  a  revolutionary 
group  and  we  must  refine  a  policy 
tailored  to  identify  and  brand  those 
aspects  of  wars  of  liberation  which  seek 
to  climb  on  the  back  of  an  indigneous 
movement. 

Second,  to  be  as  persuasive  as  pos- 
sible, our  policy  must  seek  to  share 
counterinsurgency  responsibility,  as  far 
and  as  widely  as  possible.  By  way  of 
illustration,  the  function  of  a  lawyer  in 
the  Department  of  State  would  have 
been  fantastically  easier  if  the  force 
which  went  into  the  Dominican  Repub- 
lic had  been  an  OAS  force,  sent  there 
pursuant  to  a  resolution  of  that  organi- 
zation, and  in  implementation  of  a 
stable  and  consistent  policy  against  in- 
surgency formulated  by  that  organiza- 
tion. Such  a  sharing  of  responsibility 
requires  that  our  policy  be  consistent 
then,  not  only  with  our  own  domestic 
ethic,  but  consistent,  as  far  as  is  pos- 
sible, with  corresponding  ethics  outside 
the  communist  countries.  We  must 
recognize  that  in  these  other  countries, 
which  in  many  cases  are  backward  and 
underdeveloped,  revolution  continues  to 
play  an  important  function  in  change 
and  reform  of  government.  Our  policy 
cannot  condemn  revolution  as  such, 
even  when  accompanied  by  bloodshed, 
nor  can  it  condemn  revolution  merely 
on  the  grounds  that  communist  groups 
have  joined  in  with  it. 

Third,  that  policy  must  bring  sharply 
into  focus  not  only  the  problem  of 
identifying  what  constitutes  illegal  inter- 
vention through  communist  subversion, 
but  also  the  ingredients  of  appropriate 
remedies  for  any  such  violation  of  the 
established  policy. 

Fourth,  we  must  recognize  that  con- 
sistent application  of  this  policy  is 
important,  and  that  departures  from  it, 
to  meet  the  stresses  of  ad  hoc  situations 
of  the  moment,  may  be  very  costly  in 
the  long-run  effectiveness  of  the  psycho- 
logical purpose. 

Fifth,  we  must  continue  to  recognize 
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that  such  a  policy  does  serve  a  psycholog-  standards  to  govern  in  a  perfect  law-abid- 

ical  purpose  of  importance  both  with  our  ing  world,  but  rather  to  meet  the  practi- 

own  people  and  abroad.  But  the  object  of  cal  day-to-day  threats  posed,  and  to  be 

having  the  policy  is  not  to  seek  abstract  posed,  by  wars  of  liberation. 
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INTERVENTION  AND  DETENTE 


IN  AMERICAN  FOREIGN  POLICY 


Robert  S.  Wood 


In  the  century  after  the  1648  Treaty 
of  Westphalia,  the  European  state  sys- 
tem was  established  on  the  basis  of  the 
political  principle  of  territoriality  and  of 
the  legal  principle  of  sovereign  equality. 
The  former  notion  entailed  the  effective 
control  by  the  major  princes  within 
established  territorial  limits  and  the 
second  concept  established  the  norm  of 
complete  political  jurisdiction  by  the 
prince  and  his  government  within  these 
territorial  boundaries  unencumbered  by 
any  earthly,  external  authority.  Al- 
though states  were  unequal  in  material 
capabilities  and  political  influence,  they 
confronted  each  other  in  the  interna- 
tional arena  under  the  obligation  to 
recognize  each  other  as  masters  within 
their  territorial  domains.  And,  in  the 
intercourse  of  nations,  agreements  were 
to  be  based  on  the  norm  of  contracts, 
explicit  or  implicit,  among  equal  part- 
ners, whatever  the  actual  power  political 


realities  underlying  their  calculus.  States 
organized  according  to  exclusive  in- 
ternal authority  and  interstate  relations 
organized  not  by  a  supranational  power 
but  by  the  sovereign  agreement  of  these 
states-this  was  to  be  the  pattern  of 
modern  international  relations.  Linked 
with  this  pattern  were  the  notions  of 
nonintervention  and  domestic  jurisdic- 
tion-princes may  meet  each  other  in 
battle  and  adjust  the  political  map  of 
Europe  but  they  must  resist  the  urge  to 
influence  too  blatantly  the  character  of 
each  other's  type  of  regime  and  ideo- 
logical commitment  by  direct  or  covert 
intervention.  That  this  conception  of 
international  affairs  was  only  im- 
perfectly realized  is  obvious  but  that  it 
provided  an  influential  normative  frame 
of  action  is  also  clear. 

The  evolution  of  the  principles  of  the 
modern  state  system  is  attributable  in 
the  first  instance  to  the  experiences  of 
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the  emergent  states  from  the  14th  to 
the  16th  centuries.  The  attempt  by  the 
various  princes  to  separate  their  do- 
mains from  an  empire  and  a  church  with 
supranational  pretensions  and  the  divi- 
sion of  Christendom  in  the  reformation, 
suffused  the  politics  of  the  period  with 
a  harsh  ideological  cast  and  rendered 
problematical  political  regimes  and  terri- 
torial boundaries,  all  of  which  culmi- 
nated in  the  Thirty  Years'  War.  The 
partial  stalemate  among  states  and  the 
jeopardy  in  which  intervention  placed 
every  regime  persuaded  Europe's  politi- 
cal leadership  to  evolve  a  system  which 
would  better  guarantee  the  stability  of 
the  states.  The  key  was  to  separate 
international  relations  from  internal 
politics.  The  separation  was  never  com- 
plete and  the  smaller  states  were  never 
as  certainly  covered  by  the  new  norms 
as  the  great  states,  but  international 
relations  in  rough-and-ready  fashion  did 
conform  to  the  new  pattern  until  the 
wars  of  the  French  Revolution  and 
Napoleon. 

With  the  French  Revolution,  the 
nature  and  character  of  regimes  became 
again  a  stake  in  the  international  con- 
flict and  ideological  concerns  once  again 
interacted  with  power  political  motives. 
The  defeat  of  Napoleon  largely  restored 
the  prerevolutionary  notions  which, 
despite  the  strains  of  nationalism,  class 
ideologies,  and  racial  doctrines,  per- 
sisted until  World  War  I.  Since  that  great 
war,  however,  the  world  has  been  buf- 
feted by  supranational  ideologies  and 
ambitions  cloaked  in  universal  principles 
whose  very  intensity  erodes  political 
boundaries  and  casts  in  doubt  the  dis- 
tinction between  domestic  and  interna- 
tional politics.  Moreover,  with  the  rise 
of  a  multitude  of  weak  and  divided 
states  unable  to  establish  domestic  order 
and  resist  foreign  incursions,  the  prob- 
lem of  distinguishing  levels  of  political 
activity  and  limiting  political  ambitions 
has  been  exacerbated.  Some  have 
further  cited  the  interdependence  of  the 
international     economy     as     another 


element  -in  the  erosion  of  the  classical 
principles  of  the  modern  state  system. 
In  such  a  "revolutionary"  situation, 
then,  what  is  the  role  of  the  doctrine  of 
nonintervention? 

Henry  Kissinger  and  Noninterven- 
tion: From  Cold  War  To  Detente.  In  a 

real  sense,  the  cold  war  is  a  result  of  the 
convergence  of  ideology  and  ambition 
such  as  characterized  the  period  prior  to 
the  Peace  of  Westphalia  and  the  French 
Revolutionary-Napoleonic  Wars.  The 
Truman  Doctrine  and  the  Marshall  Plan 
were  thus  elements  in  an  increasingly 
global  revolutionary  struggle  the  objec- 
tive of  whose  combatants  was  not  only 
extended  direct  territorial  control  but 
modification  of  political  regimes  and 
socioeconomic  structures.  In  such  a 
context,  American  support,  covert  and 
open,  to  liberal  political  forces  in 
Western  Europe  was  seen  by  the  con- 
cerned public  as  both  necessary  and 
proper.  Even  the  extension  of  assistance 
to  regimes  more  authoritarian  in  nature 
was  widely  seen  as  a  justifiable  attempt 
to  limit  Soviet  influence. 

The  experiences  of  Vietnam  and  the 
political  as  well  as  economic  costs  of 
intervention  in  areas  of  high  political 
instability  led  many  opinion  leaders, 
however,  to  reassess  America's  interna- 
tional role.  There  simultaneously  oc- 
curred a  parallel  reevaluation  by  some 
Western  commentators  of  Soviet  ambi- 
tions. The  convergence  of  these  trends  is 
most  visibly  seen  in  the  detente  policy 
of  the  Secretary  of  State  Henry  Kissin- 
ger. 

If  American  foreign  policy  since 
World  War  II  has  been  largely  inspired 
by  polar  confrontation  and  doctrines  of 
political  and  economic  reconstruction 
and  nation-building  among  the  non- 
Communist  states,  recent  detente  policy 
is  aimed  in  the  words  of  its  primary 
expositor,  Henry  Kissinger,  at  the  en- 
couragement of  "an  environment  in 
which  competitors  can  regulate  and 
restrain  their  differences  and  ultimately 
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move  from  competition  to  coopera- 
tion."1 The  primary  focus  of  American 
policy  thus  becomes  less  the  contain- 
ment-and,  in  effect,  isolation-of  the 
Soviet  Union  than  the  development  of  a 
nexus  of  relations  which  are  designed  to 
"create  a  vested  interest  in  cooperation 
and  restraint."2  And  whereas  the  earlier 
containment  doctrine  largely  repre- 
sented a  negative  policy  vis-a-vis  the 
East  and  placed  dominant  emphasis  on 
the  development  and  maintenance  of 
alliance  ties  with  Western  Europe, 
Japan,  and  other  states  of  important 
strategic  interest,  the  practical  result  of 
recent  policy  is  to  reverse  the  emphasis 
and  increasingly  assess  our  alliance  rela- 
tions in  terms  of  their  contribution  to 
Soviet-American  detente. 

This  approach  is  ultimately  founded 
on  three  assumptions:  First,  that  in  the 
words  of  the  Secretary  of  State  "the 
Soviet  Union  has  begun  to  practice 
foreign  policy-at  least  partially-as  a 
relationship  between  states  rather  than 
as  international  civil  war"3  and  that,  in 
any  case,  common  interests  in  survival 
and  some  degree  of  predictability  are 
more  important  factors  in  U.S. -Soviet 
relations  than  basic  changes  in  their 
regimes  or  ideological  motivations; 
second,  that  a  strong  Western  military 
posture  and  a  continuing  intimacy 
within  the  Western  alliance  will  be 
maintained;  and,  third,  that  a  separation 
between  domestic  and  international 
politics  and  a  clearer  acceptance  of 
spheres  of  influence  in  the  policies  of 
the  Soviet  Union  and  the  United  States 
can  be  established. 

In  a  recent  reply  to  those  critics  who 
assert  that  political  and  economic  con- 
cessions by  the  United  States  to  the 
Soviet  Union  should  be  linked  to  a 
modification  of  Soviet  domestic  policies 
of  emigration  and,  perhaps,  dissent, 
Secretary  of  State  Henry  Kissinger 
argues:  "Where  the  age-old  antagonism 
between  freedom  and  tyranny  is  con- 
cerned, we  are  not  neutral.  But  other 
imperatives  impose  limits  on  our  ability 


to  produce  internal  changes  in  foreign 
countries.  Consciousness  of  our  limits  is 
recognition  of  the  necessity  of  peace - 
not  moral  callousness."4  In  effect,  Dr. 
Kissinger  contends  that  a  stable  interna- 
tional system  thus  depends  in  this  view 
on    an    agreement    about   international 
rules  of  behavior- not  a  common  notion 
of  justice   which   could   well  place  in 
doubt    the    authority    of    the    several 
regimes    comprising    the    system.    To 
attempt    to    devise   agreements   which 
establish    both    rules    of   international 
conduct  and  norms  of  domestic  recti- 
tude is  seen  as  likely  to  increase  frustra- 
tion and  exacerbate  conflict,  especially 
in  an  international  environment  charac- 
terized    by     fundamentally     different 
regimes.  At  the  same  time,  however,  it  is 
clear  that  Dr.  Kissinger  has  not  elevated 
the   doctrine   of  nonintervention  to   a 
categorical  imperative  but  limits  it  to 
great  power,  i.e.,  Soviet- American,  rela- 
tions and  couples  the  notion  with  an 
implicit    understanding   on    spheres  of 
influence.     The     distinction     between 
domestic  and  international  politics  and 
the  concomitant  rule  of  nonintervention 
are  thus  prudential  and  limited  rather 
than  principles  and  universal.  It  is  not 
that  an  absolute  doctrine  of  noninter- 
vention is  simply  rejected  in  the  abstract 
but  that  conditions  of  state  security,  as 
well  as  state  aspirations,  are  viewed  as 
ruling  out  complete  submission  to  such 
a  precept.  Indeed,  the  classical  notion  of 
power  politics  has  always  maintained  a 
distinction    between    great    and    small 
powers     and     included     concepts     of 
spheres    of    influence.    Inhibitions    on 
ideological  preferences  and  restrictions 
on    direct    interference     in    domestic 
politics   arise    in    this   view    not    from 
abstract    notions    of   justice   but   from 
calculations  of  prudence -which  do  in- 
clude, it  must  be  noted,  the  elaboration 
of  prudential  rules  of  international  be- 
havior   and    guides    for   alliance   main- 
tenance. In  this  conception  then,  Secre- 
tary Kissinger  is  not  alone  but  in  a  long 
and  dominant  foreign  policy  tradition. 
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Although  the  imperative  of  noninter- 
vention is  traditionally  linked  with  the 
notions  of  legal  sovereignty  and 
equality,  all  three  conceptions  are  ulti- 
mately founded  on  a  situation  of  inter- 
national anarchy  and  on  the  principle  of 
self-help.  Both  Naturalists  and  Positi- 
vists  historically  expressed  this  rela- 
tionship by  reference  to  the  doctrine  of 
state  "rights"  which  are  not  normative 
commands  in  any  meaningful  sense  at 
all  but  simply  prudential  imperatives 
arising  from  the  problem  of  self- 
preservation  in  the  midst  of  anarchy. 
Such  prudential  imperatives  need  not, 
however,  be  calculations  of  short-term 
self-interest  but  in  fact  may  demand 
attention  to  some  modicum  of  predicta- 
bility and  order  in  the  international 
sphere  and  thus  concern  for  the  long- 
term  implications  of  state  actions.  While 
anarchy  may  imply  self-help,  scholars 
and  statesmen  alike  have  been  con- 
cerned with  informing  the  notion  of 
self-help  with  such  restraints  and  limita- 
tions that  it  does  not  also  entail  chaos. 
Nonintervention  is  thus  recommended 
less  by  reference  to  legal  commitment 
than  to  prudential  calculations.5 

The  Soviet  Polity,  Peaceful  Co- 
existence, and  the  Doctrine  of  Noninter- 
vention. The  concept  of  noninterven- 
tion espoused  by  Secretary  Kissinger 
appears  therefore  to  be  motivated  by 
calculations  of  prudence  and  qualified 
by  an  implicit  doctrine  of  spheres  of 
influence.  An  important  question  is 
whether  or  not  the  Soviet  Union  is 
animated  by  similar  considerations.  On 
the  face  of  it,  the  statement  by  Leonid 
Brezhnev,  General  Secretary  of  the 
Soviet  Communist  party,  before  The 
Conference  on  Cooperation  and  Se- 
curity in  Europe  appears  to  accept  a 
more  unqualified  and  principled  com- 
mitment to  nonintervention.  Speaking 
of  the  conference  and  its  final  act,  Mr. 
Brezhnev  declared: 

The  experience  of  the  work  of  the 
conference     provides     important 


conclusions   for   the  future  too. 
The  major  one  that  is  reflected  in 
the  final  document  is  this:  No  one 
should   try    to    dictate    to  other 
peoples,   on  the  basis  of  foreign 
policy  considerations  of  one  kind 
or  another,  the  manner  in  which 
they  ought   to  manage  their  in- 
ternal affairs.  It  is  only  the  people 
of  each  given  state,  and  no  one 
else,  that  has  the  sovereign  right 
to  resolve  its  internal  affairs  and 
establish  its  internal  laws.  A  dif- 
ferent  approach   is  a  flimsy  and 
perilous  ground  for  the  course  of 
international  cooperation.6 
By  reiterating  a  principal  provision  of 
the  conference  declaration,  some  dele- 
gates were  led  to  wonder  whether  Mos- 
cow was  signaling  its  intention  to  forego 
its  prerogative  to  intervene  militarily  in 
East  Europe  in  order  to  maintain  Com- 
munist   governments    friendly    to    the 
Soviet  Union.  Although  Prime  Minister 
Harold  Wilson  of  Great  Britain  felt  that 
such  a  declaration  by  the  General  Secre- 
tary   would    make   invocation   of   the 
so-called  Brezhnev  doctrine  more  diffi- 
cult in  the  future,  most  observers  ap- 
parently believed  that  the  real  intent  of 
the  statement  was  to  inform  the  West 
that  the  human  rights  section  of  the 
conference    declaration   could   not    be 
used  to  press  for  the  liberalization  of 
the  East  European  regimes.  If  this  latter 
interpretation  is  accepted,  it  might  still 
be  argued  that  Brezhnev  was,  however, 
prepared  to  accept  a  generalized  non- 
intervention doctrine  also  qualified  by  a 
sphere  of  influence  notion.  If  so,  this 
convergence  of  views,   along  with  the 
fear  of  nuclear  war,   might  provide  a 
basis  for  a  long-term  Soviet-American 
detente.  One  can  be  excused  for  some 
degree  of  skepticism  on  this  point  as 
well. 

The  Soviets  have  consistently  insisted 
that  "the  sphere  of  class  and  national- 
liberation  struggle"  cannot  be  brought 
within  "peaceful  coexistence"  and  that, 
indeed,  detente  has  given  "a  powerful 
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impulse  to  the  national-liberation  move- 
ment of  colonial  and  oppressed 
peoples."  Brezhnev  has  argued  that 
detente  is  a  result  of  "a  new  relationship 
of  forces"- that  is,  the  ascendency  of 
the  Soviet-Socialist  forces.  Hence,  as  an 
Izvestia  commentator  recently  con- 
tended, "the  process  of  detente  does 
not  mean  and  never  meant  the  freezing 
of  the  social-political  status  quo  in  the 
world"  and  in  fact  nothing  could  or 
should  prevent  the  Soviet  Union  from 
giving  "sympathy,  compassion,  and  sup- 
port" to  these  forces  of  "national- 
liberation."  In  this  view,  then,  detente 
or  peaceful  coexistence  involves  direct 
state  relations  between  the  United 
States  and  the  Soviet  Union,  particu- 
larly in  the  strategic  area,  but  is  not 
designed  to  prevent  Soviet  support  for 
"favorable  developments"  in  various 
third  states.7 

The  American  Polity,  Contemporary 
International  Politics,  and  the  Doctrine 
of  Nonintervention.  If  some  commenta- 
tors doubt  the  commitment  of  the 
Soviet  regime  to  a  doctrine  of  noninter- 
vention, even  one  qualified  by  notions 
of  spheres  of  influence,  we  can  also 
justly  raise  questions  whether  such  a 
doctrine  is  compatible  with  the  charac- 
ter of  the  American  polity.  In  a  remark- 
able article  entitled  "Was  Woodrow 
Wilson  Right?"  Daniel  P.  Moynihan 
argued: 

Wilson  conceived  of  patriotism 
not  as  an  instrument  of  the  state, 
but  as  an  expression  and  exten- 
sion of  the  moral  capacities  of  the 
individual,  specifically  of  men 
seeking  freedom  in  its  many  mani- 
festations. He  saw  that  in  the  age 
then  commencing  such  a  patriot- 
ism would  be  meaningful  only  as 
it  manifested  itself  in  a  world 
setting,  engaging  its  energies  in  a 
world  struggle.  Democracy  in  one 
country  was  not  enough  simply 
because  it  would  not  last.  In 
20th-century     America     Wil- 


sonianism  has  been  disparaged  for 
enthusiasm,  much  as  high  Angli- 
cans disapproved  of  the  Meth- 
odists of  18th-century  England. 
And  yet  the  Methodists,  had  they 
been  ordained,  almost  surely 
would  have  kept  the  English 
people  in  the  church,  and  possibly 
also  their  bishops.  Instead  the 
people  wandered  away  into 
nothingness.  Does  not  the  Ameri- 
can faith  in  democracy  face  some- 
thing of  this  dilemma,  and  are  we 
not  adopting  much  the  same 
course  at  the  silent  behest  of  men 
who  know  too  much  to  believe 
anything  in  particular  and  opt 
instead  for  accommodations  of 
reasonableness  and  urbanity  that 
drain  our  world  position  of  moral 
purpose?8 

Wilsonianism  expressed  a  belief  com- 
mon from  the  early  days  of  the  Repub- 
lic-that  the  American  experiment  in 
government  was  not  for  the  United 
States  alone  but  provided  a  standard 
and  harbinger  for  the  nations  of  the 
world.  Thomas  Jefferson,  reflecting  on 
the  meaning  of  the  Declaration  of  Inde- 
pendence, wrote  in  1826: 

May  it  be  to  the  world  what  I 
believe  it  will  be:  to  some  parts 
sooner,  to  others  later,  but  finally 
to  all -the  signal  of  arousing  men 
to  burst  the  chains  .  .  .  The  mass 
of  mankind  has  not  been  born 
with  saddles  on  their  backs  for  a 
favored  few,  booted  and  spurred, 
ready  to  ride  them  by  the  grace  of 
God  but  to  govern  themselves  by 
the  grace  of  God,  and  they  will  by 
the  grace  of  God.9 

Abraham  Lincoln  speaking  of  the 
Declaration  in  1861  expressed  a  similar 
belief:  "Something  in  that  Declaration 
[gave]  liberty,  not  alone  to  the  people 
of  this  country,  but  hope  to  the  world 
for  all  future  time.  It  was  that  which 
gave  promise  that  in  due  time  the 
weight  should  be  lifted  from  the 
shoulders  of  all  men,  and  that  all  should 
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have  an  equal  chance."10  Lincoln  then 
expressed  the  belief  that,  while  the 
Declaration  offered  a  vision,  it  did  not 
in  itself  provide  guidance  for  the  con- 
struction of  free  government.  That  task 
was  only  accomplished  in  the  text  of 
the  Constitution  of  the  United  States. 
In  similar  vein,  Americans  have  tradi- 
tionally viewed  not  only  the  Declaration 
of  Independence  as  potentially  universal 
in  scope  but  also  the  principles  and 
structures  of  constitutional  government. 
The  American  experiment  in  constitu- 
tional democracy  has  thus  been  viewed 
not  only  in  domestic  but  in  global 
terms. 

In  a  real  sense,  the  American  ap- 
proach to  government  and  international 
affairs  has  represented  in  almost  quint- 
essential form  the  modern  liberal  per- 
spective in  politics -animated  by 
notions  fundamentally  different  from 
those  which  undergird  Soviet  and  much 
of  non-Western  society  but  confident 
that  those  liberal  notions  represent  the 
basis  for  just  societies  everywhere.  The 
belief  in  the  universality  of  rationalism 
and  individualism  which  characterized 
the  18th  century  Enlightenment  re- 
ceived its  best  expression  in  the  Ameri- 
can political  experiment  and  its  finest 
rhetorical  statement  in  the  words  of  the 
Declaration  of  Independence:  "We  hold 
these  truths  to  be  self-evident .  .  .."  The 
19th  century  elaboration  of  these  En- 
lightenment principles  in  the  notions  of 
the  free  flow  of  peoples,  goods,  and 
ideas  became  standards  by  which  we  not 
only  judged  the  performance  of  our 
government  but  other  regimes  as  well. 

To  a  substantial  degree,  however, 
confidence  in  the  liberal  notion  of 
politics  and  law  has  been  eroded  within 
Western  society  itself  and  the  applica- 
bility of  such  notions  to  much  of  the 
rest  of  the  world  cast  in  doubt.  It  is  a 
fact,  nonetheless,  that  the  malaise  con- 
cerning liberal  thought  affected  the  rest 
of  the  Occident  earlier  and  much  more 
profoundly  than  the  United  States. 
Indeed,  a  renewed  sense  of  confidence 


was  kindled  after  the  Second  World 
War,  very  much  under  the  leadership  of 
the  United  States.  It  is  true  that  in  the 
late  1960's,  America  began  to  suffer  the 
same  crisis  of  confidence  which  had 
gripped  European  society  earlier.  It  is, 
however,  the  contention  of  such  ob- 
servers as  Daniel  Moynihan  that  the 
abandonment  of  important  liberal 
beliefs  is  not  in  fact  fatalistically  re- 
quired by  the  world  situation  and  that 
such  a  surrender  would  be  harmful  to 
the  foundations  of  the  American  polity 
itself.  If  the  vision  of  Wilson  can  no 
longer  be  accepted  in  unqualified 
fashion,  neither  can  it  be  completely 
jettisoned  without  damage  to  the 
American  soul  and  indeed  to  the  quest 
for  a  legitimate  world  order.  A  foreign 
policy  whose  appeal  is  primarily  to 
realpolitik,  power  balances,  spheres  of 
influence,  and  avoidance  of  war  may  in 
this  view  be  not  so  much  irrelevant  as 
inadequate. 

Even  assuming,  however,  that  Ameri- 
can and  Western  foreign  policy  should 
be  animated  by  the  very  principles  of 
their  own  political  founding,  it  is  still  a 
matter  of  debate  as  to  what  degree  of 
external  activism  and  indeed  inter- 
vention this  requires.  The  United  States, 
for  instance,  as  many  liberal  societies, 
has  fluctuated  in  its  policies  between 
relative  noninvolvement  in  international 
politics,  on  the  one  hand,  and  messianic 
engagement  on  the  other.  In  the  first 
case,  one  heard  the  argument  that  ex- 
ternal political  entanglement  would 
damage  material  interests  and  risk  moral 
contamination  and  that  exemplary  be- 
havior at  home  would  act  as  a  beacon 
and  redeeming  model  for  the  rest  of  the 
world.  In  the  case  of  more  extensive 
external  engagement,  this  was  recom- 
mended on  the  basis  of  direct  threats  to 
the  core  values  of  American  society  and 
the  necessity  of  reestablishing  an  inter- 
national environment  in  which  the 
natural  spiritual  and  material  links 
among  peoples  would  no  longer  be 
subordinated  to  authoritarian  control. 
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Indeed,  many  Enlightenment  and 
19th  century  liberal  commentators 
addressed  themselves  to  the  question  as 
to  what  conditions,  if  any,  would  justify 
not  only  extensive  foreign  policy  activ- 
ism in  general  but  direct  intervention 
within  other  societies.  Archetypical  ex- 
amples of  the  various  approaches  might 
be  found  in  the  writings  of  Richard 
Cobden,  John  Stuart  Mill,  Immanuel 
Kant,  and  Joseph  Mazzini. 

Basically,  Cobden  stated  the  most 
uncompromising  theory  of  noninterven- 
tion-one founded  on  the  partiality  of 
states  in  defining  universal  notions  of 
right  and  on  the  relative  efficiency  of 
nonintervention  in  serving  over  the  long- 
run  the  material  interest  of  peoples.  It 
must  be  noted  that  a  basic  assumption 
undergirding  Cobden's  view  was  that, 
transcending  interstate  relations,  there 
is  a  plethora  of  relations  between 
peoples.  Goods,  people,  and  ideas  are  to 
cross  frontiers  freely,  thus  ameliorating 
state  conflicts  and  binding  nations  to- 
gether: "as  little  intercourse  as  possible 
betwixt  the  governments,  as  much  con- 
nection as  possible  between  the  nations 
of  the  world."  Hence,  coupled  with  his 
doctrine  of  nonintervention  was  a 
liberal  world  vision  which  provided  for 
the  interpenetration  of  peoples.11  Mill, 
Kant,  and  Mazzini,  while  accepting 
much  of  Cobden's  vision,  provided  in 
varying  degrees  for  a  policy  of  state 
intervention. 

Mill  enunciated  the  doctrines  of 
limited  humanitarian  intervention  to 
protect  lives  and  property  from  barba- 
rous acts  of  violence  and  to  end  dead- 
locked civil  wars  and  of  counterinter- 
vention  to  uphold  the  rule  of  noninter- 
vention.1 2  Kant  perhaps  eroded  the 
limitation  on  intervention  even  further 
by  his  notion  that  stable  rules  of  inter- 
national behavior  depend  on  a  radical 
revision  of  international  society  into 
republican  regimes.  Moreover,  the 
league  of  states  in  Kant's  schemes  might 
also  possess  a  right  of  intervention  in 
behalf     of     the     republican     order. 1 3 


Mazzini  completes  this  evolution  by 
arguing  that  the  rule  of  nonintervention 
had  become  an  instrument  of  the  status 
quo  employed  by  the  great  powers  to 
protect  "legitimate"  governments  while 
restricting  transnational  liberal  ties  and 
assistance.14  In  effect,  the  erosion  of 
the  Cobdenite  principle  stemmed  from 
the  dynamics  of  anarchical  competition 
itself  and  the  conflicting  political  visions 
of  the  state  actors. 

Although  there  is  little  question  that 
the  counsel  of  Richard  Cobden  is  most 
appealing  to  Americans  today,  it  must 
also  be  noted  that  the  conditions  under- 
lying Cobden's  advice  are  missing 
throughout  much  of  the  world-the  free 
flow  of  peoples,  ideas,  and  goods.  The 
transnational  society  about  which  so 
much  has  been  written  in  recent  years  is 
not  really  universal  in  its  scope.  Indeed, 
much  of  Henry  Kissinger's  diplomacy 
might  be  construed  as  an  attempt  to 
establish  various  links- economic,  tech- 
nical, political,  cultural-between  the 
West  and  the  East  in  such  a  way  as  to 
bring  gradually  the  states  of  Eastern 
Europe  into  a  more  transnational 
society,  in  the  preservation  of  which 
they  would  then  have  a  stake.  The  fact 
of  the  matter,  however,  is  that  these 
states  are  still  only  marginally  con- 
nected with  that  transnational  world 
and  that  much  of  the  character  of  their 
regimes  militates  against  the  same  type 
of  interlinkages  allowed  by  liberal  poli- 
tics. At  the  same  time,  the  homogeneity 
of  political  principle  and  aspiration 
which  might  allow  the  acceptance  of  a 
sphere  of  influence  doctrine  and  limited 
noninterventionism,  does  appear  still  to 
be  lacking.  Indeed,  under  such  condi- 
tions, Mazzini 's  observation  that  the 
rule  of  nonintervention  may  be  used  to 
protect  and  legitimize  authoritarian  con- 
trol is  apt  and  much  akin  to  commen- 
taries on  Brezhnev's  public  espousal  of 
nonintervention. 

In  effect,  to  the  degree  that  the 
United  States  and  the  West  are  still 
motivated  by  classical  liberal  notions  of 
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politics,  the  counsels  of  John  Stuart  Mill 
and  Immanuel  Kant  are  likely  to  be 
attractive-that  is,  the  notion  of  coun- 
terintervention  to  uphold  the  principle 
of  intervention  and  the  Kantian  vision 
of  the  spread  of  republicanism  as  a 
precondition  of  international  stability. 
If  in  fact  Soviet  foreign  policy  is  still 
inspired  by  Leninist  political  principles 
and  the  United  States  is  similarly  in- 
fluenced by  liberal  perspectives,  then 
any  detente  must  be  conceived  as 
limited  in  nature  and  much  more  closely 
akin  to  what  the  Russians  call  peaceful 
coexistence.  The  notion  of  peaceful 
coexistence  does  not  rule  out  areas  of 
cooperation  where  material  interests 
converge  or  where  the  fear  of  de- 
stabilizing and  potentially  suicidal  war- 
fare becomes  dominant.  But  one  must 
be  skeptical  as  to  whether  anything 
more  intimate  sustains  current  Ameri- 
can-Soviet relations.  The  belief  held  by 
both  sides  in  varying  degree  that  "what 
is  mine  is  mine  and  what  is  yours  is 
subject  to  historical  transformation - 
with  some  fraternal  assistance,"  is  likely 
to  continue  in  force.  Indeed,  the  ex- 
amples of  Portugal,  and  especially 
Angola,  may  very  well  be  cases  in  point. 
Despite  announcements  on  the  un- 
lamented  end  of  the  cold  war,  we  are 
probably  still  living  in  a  revolutionary 
international  system.  As  Henry  Kissin- 
ger wrote  many  years  ago:  "The  charac- 
teristic of  a  stable  order  is  its  spon- 
taneity; the  essence  of  a  revolutionary 
situation  is  its  self -consciousness.  Princi- 
ples of  obligation  in  a  period  of  legiti- 
macy are  taken  so  much  for  granted 
that  they  are  never  talked  about,  and 
such  periods  therefore  appear  to  pos- 
terity as  shallow  and  self-righteous.  Prin- 
ciples in  a  revolutionary  situation  are  so 
central  that  they  are  constantly  talked 
about."15 

If  the  future  is  to  see  the  continu- 
ance of  revolutionary  clashes  among 
different  notions  of  public  order,  are  we 
then  subject  to  the  conclusion  which 
Kissinger  reached  in  that  same  earlier 


study?-"And  because  in  revolutionary 
situations  the  contending  systems  are 
less  concerned  with  the  adjustment  of 
differences  than  with  the  subversion  of 
loyalties,  diplomacy  is  replaced  either 
by  war  or  by  an  armaments  race."16 
The  character  of  nuclear  armaments,  the 
desire  of  the  superpowers  for  a  modi- 
cum of  stability  in  their  relations,  the 
challenge  of  other  international  pres- 
sures, and  the  press  of  internal  demands 
-all  these  forces  may  indeed  sustain  a 
limited  detente  which  impedes  war  and 
stabilizes  arms  races.  Indeed,  it  is  these 
forces  which  provide  the  foundation  for 
Kissinger's  detente  strategy-but  it  must 
be  emphasized  that  the  predominantly 
Hobbesian  nature  of  these  inducements 
fails  to  preclude  a  rather  intense  politi- 
cal contest  which  makes  talk  of  non- 
intervention and  even  accepted  spheres 
of  influence  premature. 

Henry  Kissinger  has,  in  effect,  been 
arguing  that  the  involvement  of  the 
United  States  in  the  complications  of 
power  politics  and  equilibrium  policy  is 
permanent  and  can  only  be  reversed  at 
the  peril  of  our  national  security. 
Should  we  either  withdraw  from  the 
game  of  nations  with  all  of  its  moral 
contradictions  or  should  we  act  on 
assumptions  of  natural  harmony,  univer- 
sal justice,  or  too  blatant  a  notion  of 
American  uniqueness,  we  may 
jeopardize  the  survival  both  of  our 
political  influence  and  of  our  national 
values.  The  reduced  margin  of  our 
power  has  meant  that  both  a  completely 
negative  policy  of  containment  toward 
our  adversaries  or  a  perception  of  total 
consensus  with  our  allies  will  destroy 
our  flexibility  and  endanger  our 
national  interests.  In  the  past,  he  has 
argued, 

...  we  had  margin  for  error 
...  we  acted  as  if  the  world's 
security  and  economic  develop- 
ment could  be  conclusively  in- 
sured by  the  commitment  of 
American  resources,  know-how, 
and  effort.  We  were  encouraged- 
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even  impelled- to  act  as  we  did  by 
our  unprecedented  predominance 
in  a  world  shattered  by  war  and 
the  collapse  of  the  great  colonial 
empires.    At   the   same  time   the 
central  character  of  moral  values 
in  American  life  always  made  us 
acutely    sensitive    to    purity    of 
means-and  when  we  disposed  of 
overwhelming   power    we    had   a 
great  luxury  of  choice.  Our  moral 
certainty  made  compromise  diffi- 
cult;   our    preponderance    often 
made  it  seem  unnecessary.1  7 
It     is     the    passing    of    this    pre- 
ponderance coupled  with  the  permanent 
necessity    to    engage    in    the    complex 
maneuvers  of  diplomatic-strategic  rela- 
tions which  defines  our  current  prob- 
lems-and   which,    in   Kissinger's  view, 
compels    not    only    a    modification   of 
policy    but    a    transformation    of   our 
traditional  views  of  world  politics.  In 
such    a   world,    we    would   better   see 
ourselves  in  the  European  tradition  of 
equilibrist    statesmen  who  sought  not 
only  concert  with  allies  but  collabora- 
tion   with    enemies-a   world   of   con- 
trolled conflict  and  limited  cooperation 
rather  than  a  community  of  justice  or  a 
world  of  unambiguous  enemies  and  un- 
shakable   friends.    In    Kissinger's  view, 
increasing    interdependence,    declining 
resources,  and  the  rising  demands  and, 
in  some  cases,  power  potential  of  the 
"Third    World"     states     make    power 
politics  and  the  equilibrist  perspective 
more  rather  than  less  compelling. 

To  an  extraordinary  degree,  Kissin- 
ger's perspective  has  defined  the  prob- 
lem not  only  for  the  Republican 
Administration  but  the  Democratic 
Party  opponents.  Although  Jimmy 
Carter  speaks  of  a  "democratic  concert 
of  nations"  and  international  human 
rights  as  a  primary  focus  of  American 
policy-themes  to  which  the  Adminis- 
tration has  responded  in  this  Presi- 
dential election  as  well  as  bicentennial 
year-both  Carter  and  Zbigniew  Brzezin- 
ski,  a  Carter  foreign  policy  advisor,  have 


appealed  to  equilibrist  notions  not  dis- 
similar to  those  of  Henry  Kissinger. 
However,  there  still  persists  a  tension 
between  Kissinger  and  his  bipartisan 
foreign  policy  critics  which  goes  beyond 
details  of  policy.  There  is  what  appears 
to  be  an  almost  instinctive  reaction 
against  the  implications  of  Kissinger's 
doctrine  for  the  definition  of  the  nation 
itself.  From  the  beginning  of  the  nation, 
the  American  polity  has  been  defined 
not  only  as  a  nation  among  nations  but 
as  a  great  experiment  in  government 
with  relevance  not  only  to  this  people 
but  to  peoples  everywhere.  Our  sense  of 
ultimate  political  harmony  arising  from 
consent,  of  the  application  of  rational 
techniques,  and  of  special  political 
destiny,  are  all  intimately  tied  to  that 
great  revolutionary  experiment  of  1776 
and  its  completion  in  constitution- 
making  in  1787.  In  this  view,  it  is  not  to 
the  European  past  that  we  should  turn 
but  to  our  own. 

James  Madison  defined  the  constitu- 
tion-making task  thusly: 

To  secure   the   public  good  and 
private  rights  against  the  danger  of 
[a  passionate  majority]  and  at  the 
same  time  to  preserve  the  Spirit 
and  form  of  popular  government 
is  the  great  object  to  which  our 
inquiries  are  directed. 
In  similar  vein,  the  foreign  policy  task  is 
to    reconcile    the    soul    of    American 
democracy    with  the  exigences  of  in- 
volvement in  a  world  which  shares  few 
of  our  assumptions.  Hostility  to  Kissin- 
ger may  in  part  stem  from  a  belief  that 
he    is    too    little   concerned  with   that 
soul -despite  his  latter-day  sermons  on 
American  destiny  and  moral  purpose- 
and  too  willing,  in  order  to  meet  the 
demands    of   international    politics,   to 
adopt  alien  political  models.   In  fact, 
however,  both  the  claims  of  American 
democratic-republicanism     and     the 
exigences    of   an    increasingly   insecure 
globe   must  be   met.  As  we  enter  the 
third  century  of  our  national  existence, 
the  task  we  face  is  no  less  complex -or 
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exhilirating-than    the    one    faced    by 
James  Madison  and  his  cohorts. 

It  is  thus  probably  unrealistic  to  view 
detente  as  foreclosing  struggles  over  the 
character  of  regimes  both  within  and 
without  presumed  spheres  of  influence. 
Debate  within  Western  societies  would 
be  better  directed  less  toward  the  desira- 
bility of  intervention  than  toward  the 
modalities  of  such  involvement.  It 
appears  inevitable  that  under  current 
conditions  this  must  involve  attention 
to  tactics  of  intervention  and  counter- 
intervention.  In  a  world  where  transna- 
tional flows  are  important  and  growing, 
the  Cobdenite  eschewal  of  state  inter- 
vention in  favor  of  the  interpenetration 
of  peoples  has  much  to  commend  it. 
Where  such  communication  is  impeded 
and  assistance  is  rendered  to  various 
national  groups  who  would  further  re- 
strict the  transnational  flow  of  goods, 
people,  and  ideas,  then  the  problem  for 
Western  governments  becomes  the  de- 
velopment of  effective  instruments  to 
influence  the  domestic  evolution  of 
various  critical  countries.  In  the  current 
debate  within  the  United  States  over 
how  to  restrict  American  involvement 
abroad,  including  the  intelligence 
apparatus  of  the  United  States,  one  may 
lose  sight  of  the  fact  that  the  United 
States  has  an  interest  in  developments 
within  certain  countries,  as  indeed  does 
the  Soviet  Union.  It  is  a  legitimate 
concern  that  the  modalities  of  American 
influence  be  compatible  with  the  very 
principles  they  are  intended  to  uphold. 
Moreover,  an  American  policy  too  ex- 
clusively dominated  by  realpolitik  may 
have  fewer  constraints  and  lead  to  more 
extensive  commitments  than  one  ani- 
mated by  attention  to  the  first  princi- 
ples of  the  American  regime.  On  the 
other  hand,  if  such  attention  is  given, 
then  one  cannot  totally  ignore  the 
warning  of  Alexander  Solzhenitsyn: 
We  are  also  threatened  by  the 
catastrophe  that  the  physically 
squeezed,  constrained  world  is  not 
allowed  to  become  one  spiritually; 


molecules  of  knowledge  and  com- 
passion are  not  allowed  to  move 
across  from  one  half  of  the  world 
to  the  other.  This  is  a  grave 
danger:  THE  STOPPAGE  OF 
INFORMATION  between  the 
parts  of  the  planet.  Contemporary 
science  knows  that  such  stoppage 
is  the  way  of  entropy,  of  universal 
destruction.  Stoppage  of  informa- 
tion makes  international  signa- 
tures and  treaties  unreal:  within 
the  zone  of  STUNNED  SILENCE 
any  treaty  can  easily  be  reinter- 
preted at  will  or,  more  simply, 
covered  up,  as  if  it  had  never 
existed  (Orwell  understood  this 
beautifully).  Within  the  zone  of 
stunned  silence  lives-seemingly 
not  Earth's  inhabitants  at  all-a 
Martian  expeditionary  force, 
knowing  nothing  whatever  about 
the  rest  of  the  Earth  and  ready  to 
trample  it  flat  in  the  holy  convic- 
tion   that    they   are    "liberating" 


it 
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At  the  same  time,  if  the  character  of 
the  international  system  impels  concern 
for  interventionary  policies  and  their 
prudential  and  principled  limitations,  it 
would  be  a  mistake  to  elevate  interven- 
tion itself  to  a  matter  of  first  principle 
and  general  norm  of  international  con- 
duct. If  the  international  society  makes 
it  unlikely  that  Cobden's  advice  will  be 
widely  accepted,  so  one  must  recognize 
the  dangers  of  too  enthusiastically  em- 
bracing notions  of  revolutionary  inter- 
vention and  counterintervention.  Per- 
haps the  only  position  is  to  maintain 
ambiguity  rather  than  sanction  nasty 
conduct  or  impose  impossible  rules  of 
behavior.  In  any  case,  nothing  in  the 
character  of  the  Soviet  and  American 
regimes  or  in  the  political  and  economic 
structures  of  the  emerging  states  indi- 
cates that  the  requisite  stalemates, 
tolerance,  or  internal  stability  have  been 
achieved  so  that  international  regimes  of 
nonintervention  after  the  fashion  of 
Westphalia  may  yet  be  established.  Pre- 
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mature  movement  in  that  direction  will       vention  but  will  consecrate  the  victory 
not   reaffirm  the    doctrine  of  noninter-        of  one  form  of  intervention. 
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FORCIBLE  SELF-HELP 


UNDER  INTERNATIONAL  LAW 

Professor  Richard  B.  Lillich 


My  job  today  is  to  fill  you  in  on 
some  of  the  problems  about  the  use  of 
force  that  are  not  directly  taken  up  by  a 
discussion  of  the  general  problem  of 
conflict  management.  As  you  see  from 
the  introduction  on  the  lecture,  1  am  to 
talk  about  such  things  as  forcible  self- 
help  to  protect  nationals,  humanitarian 
intervention,  reprisals,  retorsion,  and 
similar  doctrines.  As  Professor  Moore 
undoubtedly  pointed  out  yesterday,  the 
general  view  is  that  the  United  Nations 
Charter  permits  the  use  of  force  in  two 
areas.  One  of  these  is  individual  or 
collective  self-defense,  and  the  second  is 
the  implementation  of  a  decision  by  a 
competent  international  organization. 
Phis  generally,  of  course,  would  be  the 
United  Nations,  but  in  some  instances  it 
might  be  a  regional  organization  such  as 
the  Organization  of  American  States. 

Professor  Lissitzyn  has  this  to  say  in 
his  book,  International  Law  Today  and 
Tomorrow,  'Tl  is  generally  agreed  that 
these  restrictions  apply  to  all  interstate 


uses  of  force,  whether  they  are  called 
war  or  force  short  of  war.'1  In  other 
words,  what  I'm  talking  about  today  is 
covered  in  the  same  way  that  the  actual 
use  of  warfare  would  be  covered,  lie 
goes  on  to  say  that  "forcible  reprisals 
|  and  presumably  other  uses  of 
self-help  |  are  apparently  no  longer  law- 
ful." This  quotation  is  an  indication,  of 
course,  that  we  international  lawyers 
like  to  avoid  saying  yes  or  no  and  would 
generally  prefer  to  say  maybe.  The 
conclusion  seems  to  be  that  they  are  no 
longer  lawful.  Therefore,  what  1  want  to 
discuss  today  in  rather  pinpointed 
fashion  are  four  particular  areas:  retor- 
sion, reprisal,  the  use  of  force  to  protect 
nationals,  and,  finally,  humanitarian  in- 
tervention. Hopefully,  we  will  first  de- 
termine what  their  standing  was  under 
customary  international  law,  and  sec- 
ondly, what  impact,  if  any,  the  United 
Nations  Charter  has  had  upon  this.  The 
interesting  fact  is  that,  despite  the  lit- 
erature you  read  on  the  charter  saying 
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thai     force     I6     restricted     to     the    two 

instances  that  I  mentioned  before,  all  of 

these  lour  doctrines  are  slill  dealt  with 
by  international  law.  They  are  obviously 
concepts  that  stales  deem  lo  be  neces- 
sary; at  least  they  are  invoked  constant- 
ly in  situations  that  technically,  if  you 
apply  the  charter  rigidly,  would  not  be 
deemed  applicable. 

1  think  here  we  have  to  realize  that 
the  U.N.  Charter  was  originally  inter- 
preted as  a  rather  absolutist  document. 
The  idea  was  that  force,  and  particularly 
aggressive  force,  was  to  be  eliminated. 
Warfare  was  lo  be  eliminated  except  for 
the  two  instances  that  I  have  pointed 
out.  Hut  we  are  gradually  beginning  lo 
realize  that  certain  other  of  the  sanc- 
tions that  were  built  into  the  United 
Nations  Charter,  or  were  to  be  imple- 
mented through  the  United  Nations 
Charier,  have  not  actually  been  imple- 
mented. The  charter  is  not  wholly  effec- 
tive. Thus,  in  certain  areas  we  may  want 
to  consider  whether,  in  effect,  some  of 
these  previous  precharler  doctrines 
could  not  be  revised.  Tor  instance,  in 
Professor  Falk's  recent  book,  Legal 
Order  in  a  Violent  World,  he  is  very 
critical  of  American  use  of  force  in  any 
of  these  less-than-warfare  situations.  But 
even  he,  in  his  book  and  in  a  recent 
article,  has  said  thai  the  elimination  of 
violence  from  international  life  is  not  an 
absolule  value.  Nor  is  it  separable  from 
other  questions  at  issue  in  international 
society.  He  points  out  that  while  the 
United  Nations  Charter  does  legislate 
against  not  only  the  use  but  also  the 
threat  of  force,  it  was  also  designed  to 
protect  human  rights  and  to  establish 
and  create  a  viable  world  order.  Both  of 
these  are  objectives  which  may  require 
the  use  of  coercion  in  a  given  instance 
to  protect  the  overall  objectives  of  the 
charter.  If  this  is  a  valid  conclusion  and 
if  the  United  Nations  itself  has  not 
implemented  all  the  powers  that  arc 
found  in  the  charter,  then  1  think  one 
has  to  consider  whether  or  not  some  of 
these    traditional    doctrines    slill    have 


validity  and,  if  so,  whether  we  may 
want  lo  redefine  them  in  certain  ways. 

The  first  of  these  foundations  is 
retorsion.  1  take  this  doctrine  first  be- 
cause it  is  generally  listed  as  number  one 
in  all  the  legal  literature,  probably 
because  it  can  be  disposed  of  most 
rapidly.  Ketorsion  consists  of  a  legal  but 
unfriendly  act  taken  with  a  retaliatory 
or  coercive  purpose.*  Generally,  it  does 
not  involve  the  use  of  force,  but  it  may. 
Now  the  emphasis  here  is  upon  doing 
something  unfriendly  but  legal.  What 
would  an  example  of  this  be? 

Well,  suppose,  for  instance,  a  country 
tinkers  around  with  its  tariff  rate  to  the 
great  detriment  of-  the  United  States. 
The  United  Stales  may  respond  by 
adopting  a  discriminatory  tariff  rate 
against  the  other  country.  We  have  done 
nothing  illegal,  we  have  just  responded. 
It  is  certainly  an  unfriendly  act,  but  it 
does  not  involve  the  use  of  force.  The 
idea  is  based  on  the  old  concept  of  an 
eye  for  an  eye.  We  are  adopting  a 
sanction  equal  to  what  was  done  against 
us  in  the  hope  that  the  first  nation  will 
relent  on  a  quid  pro  quo  basis.  Unfortu- 
nately, it  rarely  operates  that  way,  but 
this  is  the  theory  behind  it. 

Another  example  might  be  the  dis- 
crimination situation.  A  country  refuses 
lo  let  certain  American  goods  be  im- 
ported. The  United  Slates  might  re- 
spond by  revoking  that  country's  privi- 
lege, previously  granted  by  the  United 
Stales,  of  fishing  within  the  12-mile 
limit.  Once  again  this  is  quite  permissi- 
ble, even  though  it  may  involve  the  use 
of  force  if  that  country  then  sent  fishing 
boats  within  the  particular  area.  This  is 
an  example  of  retorsion  which  could 
involve  the  use  of  force. 

One  of  the  retorsions  that  is  of 
primary  concern  now— and  very  topical 
in  respect  to  Peru,  Bolivia,  Chile,  and 
olher    countries— is    the    reduction    of 


*  Bruce     Harlow,     "The     Use    of    Force 
.  .  .  Short  of  War,"  United  Slates  Naval  Insti- 
tute Proceedings,  November  I960,  p.  89. 
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foreign  aid  or  the  termination  of  foreign 
aid.  We  have  a  statute  called  the 
Hickenlooper  amendment  which  re- 
quires the  President  to  cut  off  foreign 
aid  after  6  months  if  American  property 
is  taken  without  payment  of  adequate 
compensation.  This,  I  would  say,  is  an 
act  of  retorsion. 

Now  I  just  want  to  emphasize  in 
ending  this  discussion  of  retorsion  what 
I  said  before.  It  involves  a  legal  act, 
something  that  is  quite  permissible  and 
quite  unfriendly,  but  which  is  not  predi- 
cated upon  a  prior  illegal  act  by  another 
country  such  as  self-defense  is.  You  can 
only  respond  by  self-defense  if  the  other 
party  has  broken  the  provisions  of  the 
United  Nations  Charter  and  engaged  in 
armed  attack  or  otherwise  committed 
aggression.  Then  it  is  the  prior  illegal  act 
which  makes  your  conduct  legal.  But  in 
this  situation,  of  course,  your  conduct  is 
legal  to  start  with.  Because  it  is  a  legal 
act,  it  is  not  affected  by  the  charter  at 
all,  so  therefore,  what  learning  we  have 
on  retorsion  from  before  1945  can  be 
carried  over  and  applied  to  today  as 
well. 

Now  reprisals  are  a  different  matter. 
This  is  an  area  where,  with  the  excep- 
tion of  Commander  Harlow's  piece, 
there  has  been  very  little  writing  recent- 
ly, although  I  must  say  there  was  a  very 
useful  article  published  this  past  sum- 
mer which  I  will  refer  to  in  the  course 
of  my  remarks.  Now  reprisals  constitute 
an  action  involving  the  use  of  force 
against  another  state  which  has  violated 
international  law.  The  idea  of  reprisal  in 
international  law  is  not  to  punish  the 
first  state  for  the  particular  illegal  act 
but  to  encourage  it  to  conform  to 
international  law. 

Here  you  have  a  contrast  with  retor- 
sion, which  is  a  legal  act  from  the 
beginning.  Reprisal  is  only  legal  in  re- 
sponse to  a  prior  illegal  act  by  another 
country.  There  are  also  certain  limita- 
tions upon  reprisal,  at  least  under  tradi- 
tional international  law.  Ill  give  you 
three  of  these,  birsl  of  all,  as  I  have  said, 


there  must  be  an  illegal  act  by  the  other 
foreign  state.  Secondly,  the  state  that  is 
going  to  take  the  reprisal  must  request 
from  the  initial  wrongdoing  state  some 
kind  of  reparation— give  them  an  oppor- 
tunity, in  effect,  to  make  right  their 
international  wrong.  And  then,  thirdly, 
and  this  limitation  is  something  that 
runs  through  the  entire  question  of 
self-help  and,  indeed,  of  self-defense, 
the  measures  that  must  be  adopted  in 
carrying  out  a  reprisal  must  be  propor- 
tionate to  the  original  provocation.  In 
other  words,  if  some  infiltrator  comes 
over  your  border  and  shoots  one  of 
your  sentries,  you  cannot  A-bomb  the 
capital  of  the  other  country. 

Classical  examples  of  reprisals,  most 
of  which  were  in  the  area  of  naval 
warfare,  would  involve  an  embargo  of 
the  ships  of  an  offending  state,  seizure 
of  ships  on  the  high  seas,  and  pacific 
blockade.  More  recently  it  has  been 
suggested  that  the  right  of  reprisal  could 
be  invoked,  and  indeed  to  some  extent 
it  was  invoked,  in  the  original  response 
in  the  Gulf  of  Tonkin  in  1964  when 
there  was  an  airstrike  at  the  oil  installa- 
tions immediately  after  the  alleged 
attack  on  the  American  ship. 

Also,  during  last  winter,  just  before 
th  release  of  the  Pueblo  crew,  it  was 
suggested  that  seizure  of  a  North 
Korean  fishing  boat  that  had  been  built 
in  Europe  and  which  was  being  towed 
across  the  Atlantic  could  have  been 
utilized  as  a  form  of  reprisal.  The 
efficacy  of  that  is  something  1  will  leave 
to  your  speculation.  In  any  event,  it  is  a 
live  doctrine  and,  as  1  am  sure  you  are 
aware,  it  is  one  that  the  Israelis  rely 
upon  almost  every  day.  I  have  not  had 
the  opportunity  to  see  today's  New 
York  Times,  but  there  was  another 
"retaliatory  raid"  announced  in  yester- 
day ''sNew  York  Times. 

This  brings  us  to  the  question  of 
what  is  the  impact  of  the  United  Na- 
tions Charter  upon  this  doctrine  of 
reprisal?  Article  2(4)  of  the  charier,  as 
Professor  Moore  told  you,  prohibits  the 
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threat  or  ihc  use  of  force.  The  question 
is,  does  this  really  mean  thai  a  state, 
even  a  state  that  is  trying  to  follow  the 
dictates  of  the  United  Nations  Charier, 
must  n't  rain  from  any  use  of  force 
whatsoever  when  another  state  is  violat- 
ing the  provisions  of  the  charter  and 
when  the  United  Nations  either  cannot 
act  or  refuses  to  act  in  a  given  situation? 
1  must  say  that  the  general  view  which  is 
advanced  by  such  people  as  Brownlie  in 
his  book  on  this  subject,  by  Commander 
Harlow,  by  Professor  Lissitzyn,  and 
most  others  is  that  the  charter  prohibits 
all  reprisals  involving  use  of  force.  Pro- 
fessor Brierly  in  his  book  The  Law  of 
Nations  says, 

today  it  is  beyond  argument  that 
armed  reprisals  .  .  .  would  be  a 
flagrant  violation  of  international 
law.  Equally,  it  is  also  clear  that 
Article  2  does  not  preclude  a  state 
from  taking  unilaterally  economic 
or  other  reprisals  not  involving  the 
use  of  armed  force  in  retaliation 
for  a  breach  of  international  law 
by  another  state. 

There  is  a  lot  of  support  for  this,  not 
only  among  the  textwriters,  but  also  in 
the  United  Nations  itself.  In  1964  the 
Security  Council  censured  Great  Britain 
for  carrying  out  a  reprisal  against 
Yemen.  This  was  allegedly  in  retaliation 
for  the  Yemini  support  of  guerrillas  in 
Aden.  You  recall  that  the  British  wen' 
having  great  difficulty  in  that  former 
colony  at  the  time.  This  resolution 
passed  the  United  Nations  Security 
Council,  nine  votes  to  none,  with  two 
abstentions,  and  it  "condemns  reprisals 
as  incompatible  with  the  purposes  and 
principles  of  the  United  Nations."  This 
is  a  pretty  general  statement.  It  is  not 
only  condemning  a  specific  action,  as 
the  United  Nations  has  done  in  many 
instances  with  respect  to  Israeli  retalia- 
tory actions,  but  it  is  saying  that  repri- 
sals themselves  are  incompatible  with 
the     purposes    and     principles    of    the 


United  Nations  Charter.  Many  scholars 
like  Professor  Falk  go  even  beyond  that. 
They  conclude  that  the  charter  pro- 
hibits all  forms  of  forcible  self-help 
other  than  the  exercise  of  self-defense 
within  article  51  of  the  charter. 

This  raises  some  questions  about 
which  we  may  want  to  speculate.  I  am 
not  sure  it  points  to  many  answers,  but 
at  least  you  can  see  the  problem.  Today, 
most  retaliatory  claims  are  made  by 
Israel,  but  they  are  made  by  other  states 
as  well.  Should  we  condemn  a  country 
like  Israel  merely  by  applying  the  con- 
ventional wisdom  that  reprisals  have 
been  outlawed  by  the  United  Nations 
Charter  and,  therefore,  are  no  good— 
that  Israel  is  engaging  in  acts  that  would 
have  constituted  reprisals  and  is  there- 
fore violating  international  law?  What 
alternatives  are  available  to  Israel?  I 
think  it  is  proper  to  assume  an  unwill- 
ingness on  the  part  of  at  least  certain 
Arab  governments  to  negotiate.  Negotia- 
tions under  the  United  Nations  Charter 
in  this  situation,  as  you  know,  are 
required  by  article  33.  Cannot  it  be 
read,  cannot  it  be  interpreted,  that  what 
Israel  is  doing  is,  as  I  suggested  before, 
obviously  taking  actions  that  she  thinks 
she  has  to  take  for  her  national  security 
but  also,  in  a  broader  sense,  highlighting 
a  defect  in  the  operations  of  the  United 
Nations  or  perhaps  in  the  machinery  ol 
the  United  Nations?  In  other  words,  in  a 
broader  context,  cannot  it  be  argued 
that  Israel  is  making,  really,  a  plea  for 
the  cooperative  type  of  law  enforce- 
ment that  the  charter  originally 
envisaged? 

Professor  Falk  wrote  his  article  to 
which  I  referred  in  the  American 
Journal  of  International  Law  last  July. 
It  is  an  analysis  of  the  Beirut  raid  and  its 
relation  to  the  international  law  of 
retaliation.  You  recall  that  this  occurred 
a  little  over  a  year  ago.  An  El  Al  plane 
had  been  shot  up  in  Greece,  and  as 
retaliation,  Israeli  commandos  in  heli- 
copters landed  at  the  Beirut  airport  and 
destroyed  all  the  Arab  planes  that  were 
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there.  Unfortunately,  two-thirds  of 
those  planes  were  not  owned  hy  anyone 
in  Arah  countries— they  were  owned  hy 
American  businessmen.  The  Israelis  thus 
destroyed  about  some  $33  million 
worth  of  properly,  most  of  which  was 
subsequently  compensated  for  by 
Lloyds  of  London.  In  any  event,  Pro- 
fessor Falk  goes  through  a  very  detailed 
and,  I  think,  quite  correct  analysis,  but 
he  comes  out  saying  that  the  raid  seems 
illegal,  which  is  in  contrast  to  his  view 
that  all  kinds  of  forcible  self-help  are 
impermissible.  One  would  expect  him  to 
say  that  it  definitely  was  illegal.  He  goes 
on  to  express  his  dissatisfaction  with 
this  conclusion  in  this  very  interesting 
paragraph.  "It  seems  clear  that  on  the 
doctrinal  level  Israel  is  not  entitled  to 
exercise  a  right  of  reprisal  in  modern 
international  law.  Such  clarity,"  he  goes 
on  to  say,  "however,  serves  mainly  to 
discredit  doctrinal  approaches  to  legal 
analysis."  And  not  only  in  international 
law,  I  might  point  out,  but  in  other 
areas  of  law  as  well.  You  just  cannot 
read  the  text  isolated  from  the  complex- 
ities of  certain  situations.  He  goes  on  to 
say,  "International  society  is  not  suf- 
ficiently organized  to  eliminate  forcible 
self-help  in  either  its  sanctioning  or  its 
deterrent  role.  Therefore  each  reprisal 
claim  needs  to  be  appraised  by  reference 
to  these  two  roles,  namely  sanctioning 
and  deterrence."  At  the  end  of  the 
article  is  listed  a  variety  of  criteria,  and 
he  then  says  that  even  if  these  criteria 
were  being  applied  and  even  if  there  was 
a  right  of  reprisal  in  international  law 
which  earlier  he  suggests  there  is  not, 
Israel  would  not  have  met  the  test 
because  its  response  was  not  propor- 
tional to  the  original  wrong  and  because 
there  was  no  evidence  that  these  people 
who  originally  did  the  wrong  to  Israel 
came  from  Lebanon.  They  may  have 
come  from  some  other  Arab  country. 
Hut  the  whole  question  is  left  open,  I 
think,  at  the  end  of  the  article,  and  the 
best  I  can  do  is  to  leave  the  question 
open  today.  I  stated  the  arguments  on 


both  sides;  I  have  indicated  that  there 
has  been  a  valid  erosion  away  from  the 
original  interpretation  of  the  charter 
that  says  reprisals  are  entirely  out;  and  I 
think  perhaps  we  international  lawyers 
and  Government  officials  are  rethinking 
the  entire  problem.  There  is  a  need, 
perhaps,  for  some  kind  of  reinstitution 
of  reprisal— if  not  in  the  most  classical 
sense,  then  in  a  more  limited  sense— as 
some  kind  of  sanctioning  instrument 
under  international  law. 

Now,  in  the  last  third  of  my  time,  Id 
like  to  take  up  the  other  two  topics, 
which  are  interwoven.  These  are  inter- 
vention to  protect  nationals  and  inter- 
vention on  humanitarian  grounds.  These 
have  been  very  topical  things  in  recent 
years,  as  you  will  see,  and  they  are  going 
to  continue  to  be  so.  Now,  insofar  as 
protection  of  nationals  is  concerned, 
you  recall  that  in  today's  reading  there 
is  a  mention  of  certain  Navy  Regula- 
tions. I  am  writing  a  Naval  War  College 
International  Law  "Blue  Hook'1— one  of 
the  delightful  obligations  of  the  chair- 
holder.  1  am  writing  it  on  this  topic,  and 
when  I  started  to  write  on  this  topic, 
about  three  and  a  half  years  ago,  there 
was  almost  no  writing  on  it  at  all.  If  you 
want  to  refer  to  the  original  interpreta- 
tion of  the  United  Nations  Charter  or  to 
some  of  the  original  books,  indicating 
what  customary  law  said,  you  could 
refer  back  to  Westlake  or  Lawrence  or 
early  Oppenheim,  but  there  is  very 
little  information  on  what  the  situation 
is  today.  Your  present  Navy  Regulations 
I  was  able  to  trace  in  Washington  back 
to  1893.  They  are  almost  in  haec  verba 
now  with  what  they  were  in  1893.  Since 
then  we  have  had  the  Hague  Conven- 
tions, the  League  of  Nations,  the 
Kellogg-Briand  Pact,  and  the  United 
Nations  Charter.  I  gently  suggested  that 
it  might  be  a  good  idea  to  reassess  these 
sections  of  the  Navy  Regulations  to  see 
whether  they  were  in  conformity  with 
international  law,  and  I  was  assured  that 
we  always  had  an  on-going  reassessment 
of  these  regulations.  In  any  event,  they 
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hear  up  fairly  well,  because  lliey  wore 
obviously  drafted  l>v  excellent  lawyers 
who  put  enough  ambiguities  into  them 
so  thai  one  could  construe  them  in  a 
variety  of  ways  without  doing  too  much 
injustice  to  their  original. 

It  you  go  hack  to  the  first  instances 
in  which  the  United  States  sought  to 
protect  nationals  by  the  use  of  contin- 
gents ashore,  you  will  find  about  188 
cases  in  which  these  forces  allegedly 
protected  the  lives  and  the  property  of 
American  citizens,  mostly  in  Latin 
America  but  in  the  East  and  the  Near 
East  as  well.  It  was  deemed  to  be 
permissible  under  international  law, 
there  was  nothing  wrong  with  this  as 
states  could  legally  use  forces  to  protect 
the  lives  and  property  of  their  citizens 
abroad.  It  was  forcible  self-help,  but  it 
was  a  permissible  sanction  to  protect 
the  human  rights  of  your  citizens,  in- 
cluding their  property  rights.  There  was 
no  doubt  that  it  was  not  deemed  to  be 
intervention  under  customary  interna- 
tional law.  Even  those  people  who  said 
it  was  intervention  would  then  go  on  to 
say  it  was  permissible  intervention  be- 
cause it  was  for  a  permissible  purpose. 

Now  the  other  concept,  humani- 
tarian intervention,  is  slightly  different. 
Humanitarian  intervention  allows  a  stale 
or  a  group  of  stales  lo  intervene  in  a 
country  to  prolect  not  only  its  own 
nationals,  but  also  to  protect  nationals 
of  either  third  stales  or  nationals  of  the 
country  in  which  the  intervention  is 
made.  Eor  instance,  the  phrase  was 
always  stated  that  if  the  treatment  of  a 
state  to  its  nationals  shocks  the  con- 
science of  mankind,  as  did  the  treat- 
ment of  the  Jews  in  Russia  and  various 
Christians  in  Turkey  during  the  last 
century,  then  generally  the  great  powers 
would  mount  some  kind  of  expedition 
that  would  intervene  and  attempt  to 
bring  an  end  to  what  they  deemed  to  be 
a  shocking  violation  of  human  rights. 
Now  note  that  here  there  is  not  a 
connection  based  upon  nationality. 
There  is  a  connection  here  based  upon 


the  need  to  protect  individuals  under  a 
certain  international  law  standard.  So 
the  doctrine  of  humanitarian  interven- 
tion goes  beyond  the  protection  of 
nationals  and  actually  protects  not  only 
foreigners  without  a  country,  but  also 
the  citizens  of  the  country  itself. 

This  is  a  difference  not  really  in  kind, 
but  a  difference  in  approach.  Generally, 
humanitarian  intervention  was  exercised 
by  a  group  of  states  and  not  a  single 
state  as  was  generally  the  case  in  the 
protection  of  nationals.  Humanitarian 
intervention  was  justified  on  the  ground 
that  allhough  it  obviously  was  an  inter- 
ference with  the  sovereignty  of  the 
invaded  state,  it  was  a  permissible  one. 
Sovereignty  was  not  absolute,  and  when 
a  state  did  reach  this  threshold  of 
shocking  the  conscience  of  mankind, 
intervention  was  legal. 

Now,  what  is  the  impact  of  the 
United  Nations  Charter  on  these  two 
doctrines?  If  one  takes  a  look  at  the 
discussions  of  the  charier  immediately 
after  its  adoption  in  1945,  for  instance 
in  Judge  Jessups  excellent  book,  one 
sees  quite  clearly  that  the  charier  sup- 
planted these  individual  measures— 
protection  of  nationals  and  humani- 
tarian intervention  which  had  been  ap- 
proved by  customary  international  law. 
In  oilier  words,  I  hey  were  no  longer 
pernussible.  And  almost  all  of  the 
writers  concur  in  this.  Some  say  its  very 
doubtful  whether  it  still  exists.  Hrierly, 
for  instance,  very  delicately  says  that  il 
is  a  delicate  question.  The  Thomases, 
who  did  an  excellent  study  in  the 
Dominican  Republic  crisis,  cannot  effec- 
tively come  to  grips  with  the  issue,  but 
they  indicate  that  probably  only  non- 
forcible  measures,  in  other  words,  not 
actual  force,  could  be  used  in  the 
situation  lo  prolect  human  rights  ol 
cither  nationals  or  in  a  humanitarian 
context. 

I  do  think  here  you  have  to  reassess 
the  interpretation  of  the  charter  based 
on  the  experience  of  the  last  25  years. 
You  need  not  rely  exclusively  upon  the 
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charter.  Jessup  in  his  book  adds  a  very 
interesting  caveat  which,  I  think,  has 
heen  overlooked  by  many  people.  In  it 
he  affirmed  that  these  traditional  doc- 
trines have  heen  replaced  by  the  charter, 
hut  he  went  on  to  say  that  if  the 
Security  Council,  witli  its  Military  Staff 
Committee,  was  unable  to  act  with  the 
requisite  speed  to  preserve  life,  then 
forcible  self-help  might  be  allowed. 
And,  of  course,  it  is  not  a  question  of 
their  acting  fast  enough;  they  do  not 
have  any  contingents,  they  are  not 
established,  and  they  are  unlikely  lo  act 
at  all.  It  is  not  a  question  of  rapidity  of 
the  action;  it  is  a  question  of  getting 
some  action  initially. 

It  would  be  quite  all  right  to  forbid 
forcible  self-help  under  the  charter 
under  the  assumption,  such  as  Jessup 
was  making,  that  the  United  Nations  or 
a  regional  organization  such  as  the  OAS 
or  the  Organization  of  African  Unity 
had  either  established  collective  ma- 
chinery to  handle  these  situations  or 
could  act  quickly  on  an  ad  hoc  basis.  As 
a  matter  of  fact,  we  know  that  they 
have  not.  Let  me  give  you  two  ex- 
amples. 

The  first  is  the  Congo  in  1964.  In  the 
Con^o  situation  there  were  several  thou- 
sand  foreigners  and  Congolese  captured 
by  the  Cizenga  government.  It  was,  of 
course,  the  rebel  faction  that  really  was 
not  a  government  in  the  legal  sense,  but 
it  did  occupy  a  portion  of  the  country 
and  was  in  rebellion  against  the  central 
authority.  These  people  were  kept  as 
hostages.  There  was  no  doubt  that  this 
constituted  a  violation  not  only  of  the 
United  Nations  Charter,  but  also  of  the 
Geneva  Conventions.  No  one  really  took 
issue  with  that  at  all.  Hut  the  United 
Nations  got  bogged  down  in  debate 
upon  it.  They  finally  decided  to  let  the 
Organization  of  African  Unity  attempt 
to  do  something;  they  tried  and  were 
very,  very  unsuccessful.  Why  should 
Gizenga,  on  his  last  legs,  give  up  these 
hostages?  He  made  the  maximum  propa- 
ganda    use     of     them.      There     were 


broadcasts  indicating  I  hey  would  skin 
these  people  alive  and  do  all  kinds  of 
other  horrendous  things  unless  peace 
was  made  on  his  terms.  These  propa- 
ganda statements  were  not  exaggerated, 
for  it  was  discovered  later  when  the 
United  Nations  did  go  into  Stanleyville 
that  orders  had  been  issued  and  wen; 
outstanding  lo  shoot  the  hostages  if 
there  was  any  bombing  in  the  area.  This 
is  a  violation  of  international  law,  to  say 
the  least.  As  a  result  of  this,  the  United 
States,  cooperating  with  Belgium  and 
Britain,  mounted  an  airdrop  which,  as 
you  know,  landed  at  Stanleyville  and 
rescued  these  people.  There  was  a  tre- 
mendous sparing  of  life,  and  I  think  it  is 
reasonable  to  assume  and  reasonable  to 
conclude  that  this  was  a  valid  exercise, 
at  least  in  the  classical  sense,  of  humani- 
tarian intervention. 

As  Professor  Falk  points  out,  this 
really  brought  down  the  fury  of  the 
radical  African  governments  upon  the 
United  States  in  the  United  Nations.  In 
fact,  as  a  result,  the  United  States  took 
a  horrible  propaganda  beating.  Professor 
Sehwebel,  who  was  here  last  year,  was 
at  the  United  Nations  for  the  United 
Stales  at  that  time,  and  he  said  that  the 
United  Stales,  and  Ambassador 
Stevenson  in  particular,  was  amazed  at 
this  fact.  It  was  not  couched  in  terms 
that  this  was  a  violation  of  article  2(4), 
it  was  strictly  on  political  lines,  without 
using  legal  argument  except  to  the 
extent  that  the  argument  was  made  in 
very  general  terms  that  the  charter 
forbids  this  type  of  humanitarian  inter- 
vention at  all. 

Let  me  give  you  another  example. 
This  was  the  Dominican  Republic  in 
1965.  This  is  a  lot  more  controversial,  as 
1  am  sure  many  of  you  realize,  for  a 
variety  of  reasons.  Hut  at  least  initially, 
in  the  perception  of  the  U.S.  Govern- 
ment and,  I  think,  even  the  strongest 
critics  of  the  American  action,  like 
Professor  Falk  or  Professor  Friedmann 
of  Columbia,  the  introduction  of  400  or 
500    marines  into   a   crisis  situation    to 
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gather,  protect,  ami  withdraw  American 
nationals,  and  also  the  nationals  of 
other  countries  that  wanted  to  he,  taken 
out  of  the  Dominican  Republic,  was 
allegedly  a  valid  act  of  protection  of 
nationals  by  the  use  of  force  overseas. 
Certainly  this  was  true  under  customary 
international  law.  Whether  it  was  true, 
of  course,  under  the  United  Nations 
Charier  and  whether  humanitarian  inter- 
vention is  valid  under  the  charter  gets  us 
into  an  entirely  different  game. 

As  in  the  case  of  reprisals,  certain 
things  that  were  supposed  to  he  set  up 
have  not  become  effective,  therelorc  we 
find  it  necessary  not  to  reinterpret 
arbitrarily  the  provisions  of  the  charter 
but  to  read  experience  into  it.  I  sup- 
pose, to  some  extent,  it  is  like  the 
Supreme  Court,  which  some  people  feel 
is  the  Constitution  by  its  interpretation. 
It  is  perfectly  permissible  to  amend  the 
charter  by  interpreting  it  differently, 
depending  upon  the  expectations  of  the 
parties  and  the  practice  over  the  years. 
The  argument  has  been  made  that  there 
is  no  violation  of  the  charter  under 
artiele  2(4)  or  in  its  humanitarian  or 
protection  of  nationals  provisions  be- 
cause what  is  forbidden  is  the  use  or 
threat  of  force  that  would  impair  the 
territorial  integrity  or  political  indepen- 
dence of  a  stale.  Now  in  both  the  Congo 
and  the  Dominican  Republic  there  was 
certainly  nothing  that  impaired  the  ter- 
ritorial integrity  of  the  states  involved. 
The  political  independence  of  the  stale 
was  not  directly  affected  in  the  Congo, 
and,  although  the  United  States  went  on 
to  introduce  additional  troops,  it  was  an 
entirely  different  situation  when  we 
kept  staying  in  the  Dominican  Republic 
under  OAS  authorization.  At  least  ini- 
tially, we  were  not  attempting  in  any 
way  to  interfere  with  the  political  in- 
dependence of  the  state.  In  fact,  we 
were  trying  to  find  some  stale  with 
which  we  could  deal.  You  could  also 
read  this  against  the  broader  interpreta- 
tion. It  is  not  necessary  lo  take  a  narrow 
reading  of  article  2(4).  You  can  say  that 


this  interpretation  is  consistent  with  the 
general  principles  of  the  charter.  I 
would  say  that  the  two  big  things  in  the 
charter  are  the  prevention  of  aggressive 
war  and  the  protection  of  human  rights. 
And,  certainly,  if  a  construction  of  one 
section  of  the  charter,  namely  article 
2(4),  will  further  human  rights,  it  is  a 
proper  construction.  When  I  started  out 
doing  this  research,  no  one  supported 
this  view.  Since  then  I  have  found  that 
Professors  Reisman  and  McDougal  of 
Yale  now  take  this  view.  A  thesis  was 
written  by,  surprisingly  enough,  a 
Nepalese  graduate  law  student  in 
Canada  last  year  who  look  this  position, 
and  I  think  even  Professor  Falk  and 
some  of  the  other  critics  of  American 
interventionary  actions  are  taking  it  as 
well.  Now,  if  you  can  make  a  valid  case 
for  the  right  of  forcible  self-help  in 
these  two  instances— the  protection  of 
nationals  and  humanitarian 
intervention— then  I  think  it  becomes  an 
obligation  on  the  part  of  international 
lawyers  and  the  military.  Let  me  say 
that  this  is  not  something  that  is  entire- 
ly abstract  because,  as  I'm  sure  some  of 
you  are  aware,  there  will  soon  be 
exactly  the  same  situation  in  Haiti  that 
occurred  in  the  Dominican  Republic, 
and  the  United  States  will  suffer  once 
again  an  adverse  political  reaction  if  we 
lake  interventionary  action.  There  may 
even  be  what  you  refer  to  as  an  Op- 
Order  outstanding  on  this  right  now. 
Nobody  will  tell  me.  In  any  event,  this 
type  of  thing  will  occur  in  the  future,  so 
we  are  not  dealing  only  with  the  theo- 
retical. 

There  are  various  criteria  for  such 
interventions  proposed  by  a  Professor 
Nanda  in  an  article  which  he  wrote 
several  years  ago  on  the  Dominican 
Republic.  For  instance,  he  says  you 
must  have  a  specific  limited  purpose 
such  as  rescue.  You  cannot  intervene 
because  they  are  Communists  or  you 
think  ihey  are  Communists  or  you  do 
not  like  them  or  you  want  lo  protect 
your    foreign    investment.    If    possible, 
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you  should  have  an  invitation  by  a 
recognized  government.  If  you  have  an 
invitation,  of  course,  it  is  not  even  a 
question  of  intervention.  Thirdly,  he 
refers  to  the  limited  duration  of  the 
mission.  You  cannot  intervene  as  we  did 
in  Haiti  in  1914  and  stay  20  years— at 
least  not  on  the  rationale  of  protection 
of  nationals.  You  also  have  to  use  a 
limited  amount  of  coercion.  You  don't 
bring  tanks  into  Santo  Domingo  if  small 
arms  will  do  the  job.  And  fifth,  you 
have  to  have  no  other  recourse;  it  Itas  to 
be  in  extremis,  and  this,  of  course,  is 
pointed  out  quite  correctly  by  your 
Navy  Regulations. 

I  have  also  attempted  to  set  some 
standards  in  my  article  and  another 
piece  that  also  was  published  this  past 
summer.  Of  the  criteria  that  I  have 
stressed,  one  or  two  of  them  are  varia- 
tions on  Professor  Nandas,  but  in  addi- 
tion to  that,  I  have  considered  such 
things  as  the  immediacy  of  the  violation 
of  human  rights.  Is  a  massacre  really 
imminent,  or  are  rumors  the  only  source 
of  information?  Lor  instance,  the  Slate 
Department  said  in  1965  that  there  was 
blood  flowing  in  the  streets  of  Santo 
Domingo.  This  was  an  accurate  state- 
ment but  in  the  general  context  in 
which  it  was  issued  you  were  left  with 
the  impression  that  there  were  rivers  of 
blood:  statements  were  made  about 
heads  being  cut  off  and  put  on  pikes. 
There  was  a  lot  of  informal  retaliation 
among  the  people  in  the  Dominican 
Republic,  which  was  revealed  by  the 
Inter-American  Commission  on  Human 
Rights  in  its  investigations  after  1965.  1 
think,  however,  there  is  a  question  in 
this  instance  about  the  immediacy  of 
the  violation  of  human  rights.  I  think 
your  Navy  Regulations  indicate  that  it 
has  to  be  a  very  immediate  and  very 
severe  human  rights  violation  to  permit 
this  type  of  intervention. 

I  also  think  that  it  certainly  helps  if 
you  have  an  invitation  either  from  the 
recognized  government  or  at  least  from 
some   authority   that  appears  to  have  a 


reasonable  basis  for  miking  the  request. 
Once  again,  the  intcrvenor  must  limit 
the  coercive  measures  involved  and  must 
also  be  relatively  disinterested.  Someone 
in  the  Harvard  Law  Review  suggested 
that  any  state  that  has  an  interest  in  the 
outcome  should  not  be  able  to  inter- 
vene. Well,  if  you  intervene  to  protect 
your  nationals,  how  can  you  intervene 
without  an  interest?  In  fact,  some  of  the 
leading  advocates  of  the  human  rights 
aspects  have  suggested  that  it  is  most 
difficult  to  get  people  to  express  con- 
cern, particularly  concern  expressed  in 
action,  because  of  human  rights 
deprivations  in  other  countries,  like  the 
situation  in  Biafra  and  the  situation 
several  years  ago  in  Indonesia.  People 
are  only  concerned,  unfortunately, 
when  they  have  some  interest  in  it 
themselves,  and  the  interest,  of  course, 
is  generally  based  upon  their  own 
nationals. 

I  think,  in  conclusion,  that  we  can 
see  that  the  Congo  airdrop  was  a  classic 
occasion  of  humanitarian  intervention, 
and  the  Dominican  Republic,  at  least 
initially,  was  a  classic  case  of  forcible 
self-help.  1  think  an  argument  ("an  be 
made  for  the  permissibility  of  both 
these  types  of  actions  under  the  United 
Nations  Charter.  I  think,  in  general,  you 
will  find  that  as  time  passes,  more  and 
more  people  will  take  a  stand  against  an 
absolute  prohibition  of  the  use  of  force 
in  international  law  in  the  situations 
that  I've  been  discussing  today. 

Vd  like  to  close  by  recalling  a  lecture 
given    here    2    years   ago    by    Professor 
McDougal  in  which  lie,  in  effect,  admit- 
ted that  he  had  reconsidered  some  of  his 
earlier  views.  In  particular,  he  said, 
I   am  ashamed  to  confess  that  at 
one  time  I  lent  my  support  to  the 
suggestion    that    article    2(4)    and 
the    related    articles  did   preclude 
the  use  of  self-help  less  than  self- 
defense.    On    reflection,    I    think 
that  this  was  a  very  grave  mistake, 
that    article    2(4)    and    article    51 
must  be  interpreted  differently. 
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He  goes  on  and  lists  his  reasons,  coming 
to  tin'  conclusion  that  in  the  absence  of 
collective  machinery  lo  protect  people 
against  attack  and  deprivation,  in  other 
words  in  the  absence  of  machinery  as 
noted  by  Judge  Jessup  many  years  ago, 
the  principle  ot  major  purposes  requires 
an  interpretation  which  would  honor 
sell-help  against  a  prior  unlawfulness. 

The  subsequent  conduct  of  the  par- 
ties to  the  U.N.  Charter  certainly  con- 
firms this.  Many  states  of  the  world 
have  used  force  in  situations  short  of 
the  requirements  of  self-defense  to  pro- 
tect their  national  interests.  That  in- 
cludes the  United  States,  Great  Britain, 
Israel,  and  also  many  other  countries.  1 
will    just    end    with    a    conclusion:    a 


prohibition  of  violence  is  not  an  abso- 
lute virtue,  for  we  may  well  want  to  use 
violence  with  respect  to  Rhodesia,  or  we 
may  want  to  use  violence  with  respect 
to  other  areas  of  Southern  Africa.  As  I 
say,  it  is  not  an  absolute  virtue;  it  has  to 
be  weighed  against  other  values  as  well. 
And  this  leads  me  to  a  statement  by 
Secretary  of  State  Dulles  that  he  made 
about  12  years  ago.  I  disagreed  with 
him  on  many  things,  but  I  do  agree 
with  him  on  this  statement.  He  said, 
"Peace  is  a  coin  which  has  two  sides; 
one  is  the  avoidance  of  the  use  of 
force,  and  the  other  is  the  creation  of 
conditions  of  justice.  In  the  long  run, 
you  cannot  expect  one  without  the 
other." 
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FORCIBLE  SELF-HELP 


EN  INTERNATIONAL  LAW 


James  J.  McHugh 


INTRODUCTION 

The  Problem  of  Force  in  Interna- 
tional Relations.  The  proper  use  of 
force  has  historically  been  a  preeminent 
concern  of  mankind.  In  the  domestic 
environment  the  progress  of  centuries 
has  evidenced  the  development  of  a 
highly  structured  order  for  the  appropri- 
ate application  of  this  means  of  coer- 
cion. Societies,  bound  together  by  com- 
mon heritage  and  a  community  of 
interest,  have,  under  the  central  au- 
thority of  the  state,  developed  regula- 
tions for  the  use  of  force  covering  a 
broad  spectrum  of  situational  hypothe- 
ses. 

But  even  in  domestic  society,  signifi- 
cant debate  has  arisen  as  to  the  proper 
application  of  force.  Thus,  in  the  cur- 


rent milieu  in  the  United  States,  we 
have  witnessed  discussions  on  the 
morality  of  capital  punishment  and  the 
legitimacy  of  measures  of  private  coer- 
cion such  as  sit-ins  and  mass  demonstra- 
tions. 

If  domestic  societies  can  still  debate 
the  appropriate  application  of  force 
internally,  how  much  more  difficult  is 
the  solution  of  problems  surrounding 
the  use  of  force  in  the  international 
community.  With  a  multiplicity  of 
sovereign  nation-states  prosecuting  their 
separate  national  interests  and  with  no 
central  authority  to  manage  the  expres- 
sion of  these  frequently  competing  in- 
terests, it  is  perhaps  a  testament  to  the 
basic  rationality  of  the  human  species 
that  man  has  not  long  since  destroyed 
himself. 
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And  yet  he  has  not.  Through  centu- 
ries of  cataclysm  and  accommodation, 
states  have  managed,  although  some- 
times just  barely,  to  preserve  at  least  a 
semblance  of  order,  even  in  circum- 
stances of  great  disorder,  by  developing 
minimum  standards  for  the  proper  ap- 
plication of  force.1  This  essentially  neu- 
tral energy  has  been  all-pervasive  in 
international  relations  and  very  fre- 
quently misused,  but  concern  for  its 
utilization  has  always  been  present,  and 
it  is  this  concern  which  prevails  as  a 
bulwark  against  the  challenge  of  chaos. 

The  Current  Conundrum.  The  ex- 
perience of  the  last  50  years  has  greatly 
heightened  the  preoccupation  of  nations 
with  the  application  of  force.  World 
Wars  I  and  II  have  seemingly  convinced 
men  and  nations  that  at  least  the  uni- 
lateral use  of  armed  force  by  states 
should  be  foresworn;  that  its  application 
should  be  surrendered  to  a  central 
authority  whose  dispassion  and  objec- 
tivity, hopefully,  could  be  counted  on 
to  at  once  reduce  the  chances  that  force 
would  be  resorted  to  and  carefully 
circumscribe  the  mode  of  its  application 
when  required. 

At  both  Versailles  and  San  Francisco, 
men  of  goodwill  attempted  to  create 
such  an  authority:  in  the  latter  case 
with  an  even  greater  sense  of  urgency 
than  in  the  former.  By  1945  the  nations 
of  the  world  had  witnessed  the  horror  of 
two  World  Wars  and  the  advent  of 
atomic  power,  and  they  were  fully 
convinced  that  the  control  of  force  had 
become  a  sine  qua  non  for  the  con- 
tinued existence  of  mankind. 

Viewed  from  the  perspective  of 
1972,  however,  it  can  be  stated  that  in 
large  measure  the  United  Nations  has 
failed  to  minimize  the  use  of  armed 
force.  It  is  true  that  in  the  past  27  years 
there  has  been  no  worldwide  conflag- 
ration; but  there  have  been  many  lesser 
but  very  bloody  conflicts  and,  by  and 
large,  only  the  residual  horror  remaining 
from  1945  and  the  universal  fear  of  an 


apocalypse  of  thermonuclear  power 
have  kept  leashed  the  dogs  of  world 
war. 

The  reasons  for  the  failure  of  the 
United  Nations  to  control  the  use  of 
force  are  to  be  found  both  in  the 
environment  of  its  birth  and  the  charac- 
ter of  its  principal  legislative  instrument. 
The  U.N.  was  created  during  a  period  of 
temporary  consensus  as  a  reflection  of 
the  chaotic  upheaval  of  World  War  II. 
As  a  result  there  was  enacted  in  its 
charter  a  body  of  aspirational  interna- 
tional law  which  depended  for  its  effec- 
tiveness on  the  continued  consensus  of 
the  Great  Powers  of  the  world.  The 
United  Nations  had  en  esse  arrogated  to 
itself  the  competence  to  use  armed 
force  to  redress  wrongs;  but  when  the 
Great  Power  consensus  evaporated,  this 
competence  became  a  nullity.2 

This  is  the  conundrum  that  has 
plagued  the  nations  of  the  world  ever 
since:  the  riddle  of  an  organization  with 
authority  and  no  power;  the  paradox 
of  a  world  where  states  have  rights  but 
have  ostensibly  foresworn  their  reme- 
dies to  an  institution  that,  by  and  large, 
can  insure  no  redress  for  wrongs;  the 
need  to  honor  an  instrument  which  has 
become,  for  many  states,  the  supreme 
law  of  the  land  while  at  the  same  time 
recognizing  that  full  honor  and  com- 
plete compliance  with  the  spirit  and 
even  the  letter  of  that  instrument  are 
beyond  the  capability  of  sovereign 
states  with  conflicting  and  often  selfish 
national  interests. 

State  Response.  Construing  their  ac- 
tions most  charitably,  it  can  be  stated 
that  in  the  face  of  this  dilemma  the 
several  states  of  the  United  Nations  have 
done  the  best  they  could  to  strike  an 
accommodation  between  the  mandates 
of  the  charter  and  the  requirements  of 
their  own  national  interests.  By  and 
large,  they  have  adhered  to  the  principle 
that  armed  force  can  no  longer  be 
justified  simply  as  an  instrument  of 
national  policy  and  that  armed  aggres- 
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sion,  whatever  its  precise  meaning,3  is  a 
criminal  act.  However,  states  have  con- 
tinued, in  practice,  to  resort  to  the  use 
of  armed  force.  They  have  employed 
traditional  measures  of  forcible  self-help 
short  of  war  and  have  attempted  to 
justify  this  action  on  the  basis  of  the 
charter,  and  too  often  this  has  become 
purely  a  game  of  semantics. 

Such  a  modus  operandi  would  not 
necessarily  bode  ill  for  the  creation  of  a 
body  of  regulations  for  the  realistic 
management  of  international  force.  It 
could  even  be  envisaged  as  a  develop- 
ment somewhat  parallel  to  that  experi- 
enced in  the  United  States  and  Great 
Britain  where  common  law  evolved  both 
under  and  together  with  constitutional 
instruments.  However,  with  no  central 
authority  for  enforcement  and  no  com- 
pulsory jurisdiction  to  achieve  objective 
interpretation,  a  distinct  pattern  of 
developing  legitimate/illegitimate  state 
practice  is  difficult  to  discern.  If  a  body 
of  international  law  on  forcible  self-help 
is  emerging  under  the  charter,  it  is  more 
a  random  happenstance  than  a  con- 
sidered development  by  dispassionate 
and  objective  judicial  ratiocination. 

Result  of  State  Response.  The  state 
response  of  employing  measures  of 
forcible  self-help  and  then  attempting  to 
rationalize  them  under  the  charter  has 
led  to  considerable  confusion.  Tortuous 
legal  reasoning  has  been  applied  to 
justify  actions  clearly  beyond  the  pale 
of  the  charter.5  Inconsistent  Security 
Council  reaction  has  elaborated  the  con- 
fusion,6 and  finally,  the  dearth  of  judi- 
cial pronouncements  has  compounded 
matters  even  further  by  precluding  any 
real  development  of  authoritative  prece- 
dent.7 

As  a  consequence,  frustration  and 
cynicism  have  grown  apace.  Both  de- 
cisionmakers and  scholars  have  fre- 
quently fallen  victim  to  one  or  the  other 
of  these  twin  devils.  It  has  been  con- 
tended that  the  use  of  force  is  an  area 
beyond  the  competence  of  international 


law,  that  in  the  absence  of  a  true 
international  consensus  the  control  of 
force  must  remain  in  a  legal  no  man's 
land.8  It  has  even  been  advanced  that 
the  function  of  international  law  in  the 
control  of  force  is  simply  to  provide  the 
best  possible  justification  for  political 
acts  and  in  no  way  is  it  relevant  as  a 
consideration  in  the  development  of 
policy.9 

Along  with  these  counsels  of  despair, 
however,  there  is  in  evidence  a  growing 
realism  concerning  the  appropriate  func- 
tion of  the  law  in  the  application  of 
force  by  states  under  the  charter:  a 
realism  which  neither  admits  of  irrele- 
vancy nor  pretends  to  omnipotence  but 
rather  seeks  the  middle  ground  between 
"the  Charybdis  of  subservience  to  state 
ambitions  and  the  Scylla  of  excessive 
pretensions  of  restraint."1 

This  school  of  realism  views  the 
world  as  seeking  at  least  a  minimum 
public  order  and  conservation  of  human 
values  and  perceives  the  function  of  the 
law  as  a  process  of  decisionmaking  to 
the  achievement  of  this  end.  * l  Rigid 
concepts  of  legality  and  illegality  in  the 
application  of  force,  particularly  in  the 
absence  of  compulsory  jurisdiction,  are 
viewed  as  distinctly  unhelpful.  Rather, 
empirical  norms  are  sought  which  will 
provide  at  least  a  modest  body  of 
consensual  regulation,  and  as  the  habit 
of  consensus  grows,  so  will  the  law.  It  is 
contended  that  state  conduct  should  be 
justified  or  condemned  on  the  basis  of 
its  rationality  and  restraint  under  all  the 
circumstances,  rather  than  on  the  basis 
of  how  said  conduct  comports  with  an 
arbitrary  standard  of  legality  which  does 
not  possess  consensual  content. 

The  net  result  of  this  approach  does 
not  afford  the  law  as  exalted  a  position 
in  the  order  of  international  hierarchy 
as  some  might  desire,  but  its  proponents 
would  contend  that  vis-a-vis  the  use  of 
force,  international  society  is  primitive 
at  best,  and  if  the  law  is  to  thrive  in 
such  an  environment  it  must  not  aspire 
to  more  than  it  can  achieve. 1 2 
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Purpose  of  This  Essay.  With  this 
concept  in  mind,  the  present  essay  will 
consider  that  mode  of  force  to  which 
states  have  frequently  resorted  since 
1945,  i.e.,  forcible  self-help,  and  at- 
tempt to  elucidate  some  practical  cri- 
teria which  decisionmakers  might  apply 
in  a  situational  context  to  determine 
whether  a  proposed  use  of  force  is 
legitimate.  To  do  this  it  will  be  helpful 
to  first  examine  the  customary  law  of 
forcible  self-help  as  it  existed  prior  to 
the  U.N.  Charter.  Next,  the  proscrip- 
tions and  prescriptions  of  the  charter 
will  be  considered  and,  subsequently, 
state  practice  under  the  charter,  Se- 
curity Council  actions  in  response  to  the 
use  of  force,  such  judicial  decisions  as 
exist,  and  authoritative  commentary  in 
the  area. 

Hopefully,  from  this  analysis  it  will 
be  possible  to  indicate  certain  state 
conduct  which  is  clearly  legitimate  and 
other  activity  which  is  equally  clearly 
subject  to  condemnation.  Between  these 
poles  there  will  obviously  be  a  broad 
gray  area,  but  it  is  in  this  area  that 
certain  inchoate  normative  conduct  may 
be  discernible  which  can  provide  a 
suggested  pattern  for  decisionmaking 
with  a  high  order  of  probability  that  the 
use  of  force  in  a  given  instance  can  be 
legitimated. 

It  should  be  noted  that  the  emphasis 
throughout  is  on  measures  of  forcible 
self-help,  forcible  in  the  sense  that 
armed  force  is  applied  or  threatened. 
The  numerous  other  means  of  coercion 
utilized  in  international  relations,  while 
of  considerable  significance  in  interna- 
tional law,  must  of  necessity  be  rele- 
gated to  a  position  of  incidental  refer- 
ence in  the  current  undertaking. 

Whether  the  effort  to  enunciate  prac- 
tical guidelines  will  be  successful  re- 
mains to  be  seen,  but  it  is  considered  a 
most  necessary  endeavor.  There  has 
been  much  too  much  of  the  frustration 
and  cynicism  referred  to  above.  Deci- 
sionmakers have,  with  considerable  jus- 
tification,   frequently   thrown  up  their 


hands  after  attempts  to  assay  what 
guidance  the  law  offers  in  this  area  and 
have  fallen  back  on  post-factum  ra- 
tionalization. And  yet  even  this  cynical 
approach  is  a  response  to  an  intuitive 
appreciation  that  the  awesome  power 
which  force  can  exhibit  demands  great 
circumspection  in  its  application.  For  as 
Richard  Falk  has  eloquently  noted: 
"Among  the  most  profound  quests  of  a 
moral  man  is  knowledge  about  the 
proper  use  of  force  in  human  relations, 
for  force  entails  a  wide  range  of  claims 
over  life  and  death.  As  such  it  expresses 
the  limiting  condition  of  mortality."13 

THE  CUSTOMARY  INTERNATIONAL 
LAW  OF  FORCIBLE  SELF-HELP 

The  General  Nature  of  Forcible  Self- 
Help.  Forcible  self-help  as  a  means  of 
coercion  short  of  war  is  an  ancient  and 
obvious  principle  to  which  societal  com- 
munities have  had  frequent  recourse  in 
the  conduct  of  international  relations. 
As  long  ago  as  431  B.C.  a  treaty 
between  the  Mediterranean  city-states 
of  Oeantheia  and  Chalaeum  attempted 
to  regulate  resort  to  this  mode  of 
conduct.14 

Self-help  is,  of  course,  the  creature  of 
a  decentralized  society,  be  it  national  or 
international.  In  the  course  of  history, 
resort  to  self-help  has  waxed  and  waned 
in  relationship  to  the  degree  to  which 
society  was  integrated  or  diffused.  Thus 
the  establishment  of  the  Roman  Empire 
seems  to  have  eliminated  practices  of 
self-help  in  the  territory  under  Roman 
rule;  again  after  the  dissolution  of  the 
Holy  Roman  Empire  and  the  diminu- 
tion of  the  power  of  the  Pope  self-help 
flourished.15  In  more  recent  times,  the 
full  flowering  of  the  nation-state  system 
with  its  accent  on  sovereign  indepen- 
dence created  a  condition  in  interna- 
tional relations  in  which  measures  of 
self-help  were  vital  to  the  protection  of 
state  interests. 

Across  this  historical  spectrum,  while 
the  legitimacy  of  self-help  was  clearly 
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recognized  so  were  its  inherent  dangers, 
and,  accordingly,  attempts  to  regulate 
the  means  and  methods  of  self-help  have 
been  as  consistently  in  evidence  as  the 
instances  of  a  recourse  to  the  device.16 
Out  of  this  effort  has  developed  a  body 
of  international  law  which,  with  varying 
degrees  of  success,  has  categorized  and 
defined  legitimate  measures  of  forcible 
self-help  and  prescribed  rules  for  their 
utilization.  Under  the  classical  system  of 
international  law,  these  measures  could 
be  divided  into  three  main  legal  cate- 
gories: (a)  self-defense,  (b)  reprisals,  and 
(c)  intervention.1  7 

Self-Defcnsc.  A  state's  right  of  self- 
defense  was  considered  paramount 
under  customary  international  law.  And 
yet  a  precise  definition  of  this  right  is 
difficult  to\  discover.  In  the  19th  cen- 
tury, statesmen  and  writers  frequently 
equated  the  right  with  a  "right"  of 
self-preservation.18  Yet  it  has  been 
noted  that  such  a  definition  is  so  exten- 
sive as  to  destroy  the  imperative  charac- 
ter of  any  system  of  law  by  making  all 
obligation  to  obey  the  law  conditional. 
It  has  been  suggested  that  rather  than 
equating  self-defense  with  self-preserva- 
tion, it  should  be  recognized  that  self- 
preservation  for  both  states  and  individ- 
uals is  an  instinct  rather  than  a  legal 
right.  While  in  a  given  situation  the 
instinct  might  prevail  over  a  legal  duty 
not  to  do  violence  to  others,  a  society 
espousing  any  kind  of  order  ought  not 
to  admit  that  it  is  lawful  for  it  to  do 
so. 

The  foregoing  suggests  that,  in  cus- 
tomary law,  self-defense  became  recog- 
nized as  a  more  limited  right  than  that 
enunciated  in  the  19th  century.  This 
view  is  generally  borne  out  by  the 
practice  of  states.  At  least  after  1920 
legitimate  self-defense  typically  appears 
in  the  context  of  the  threat  or  use  of 
force.  It  was  considered  as  a  reaction  to 
imminent  or  actual  violence  rather  than 
as  justified  by  any  violation  of  the  legal 
rights  of  a  state  or  of  its  subjects.2  ° 


Probably  the  best  statement  of  the 
conditions  for  the  exercise  of  self- 
defense  in  customary  international  law 
is  the  definition  formulated  even  earlier 
by  Secretary  of  State  Daniel  Webster  in 
the  Caroline  incident.2  2 

In  1837  during  an  insurrection  in 
Canada,  the  steamer  Caroline  was  being 
used  to  transport  to  Canada  men  and 
materials  for  the  rebels  from  American 
territory  across  the  Niagara  River.  The 
Government  of  the  United  States  was 
not  preventing  this  activity,  and,  accord- 
ingly, a  body  of  Canadian  militia 
crossed  the  Niagara  into  U.S.  territory 
and  after  a  scuffle,  in  which  some 
American  citizens  were  killed,  sent  the 
Caroline  over  the  falls.  In  the  conten- 
tion which  followed,  the  issue  was 
raised  as  to  whether  the  conditions  for 
the  exercise  of  the  right  of  self-defense 
had  been  met.  Webster  formulated  a  test 
which  has  since  met  with  general  ac- 
ceptance. He  noted  that  self-defense 
must  arise  out  of  an  instant  and  over- 
whelming necessity,  leaving  no  choice  of 
means  and  no  mcment  for  deliberation. 
Additionally,  the  action  taken  must 
involve  nothing  unreasonable  or  exces- 
sive "since  the  act  justified  by  the 
necessity  of  self-defense  must  be  limited 
by  that  necessity  and  kept  clearly 
within  it."22 

The  rule  of  the  Caroline  case  was 
subjected  to  some  criticism  on  grounds, 
inter  alia,  that  the  conditions  it  pro- 
nounced were  somewhat  vague.  Be  that 
as  it  may,  the  case  is  generally  recog- 
nized as  an  authoritative  pronounce- 
ment  of  customary  international  law,, 
and  if  state  practice  is  taken  together 
with  the  Caroline  case,  a  reasonably 
clear  basis  for  the  exercise  of  the  cus- 
tomary right  of  self-defense  emerges: 

•  Its  exercise  must  be  in  response  to 
actual  or  threatened  violence. 

•  The  actual  or  threatened  violence 
must  be  of  such  a  nature  as  to  create  an 
instant  and  overwhelming  necessity  to 
respond,  and 

•  The  response  taken  must  not  be 
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excessive  or  unreasonable  in  relation  to 
the  violence  being  inflicted  or  threat- 
ened. 

Reprisals.  While  self-defense  in  cus- 
tomary international  law  can  be  viewed 
as  a  reaction  by  states  to  violence  being 
inflicted  or  threatened  by  another  state, 
reprisal  is  a  means  of  forcible  self-help 
to  redress  wrongs  already  inflicted.  Self- 
defense  as  a  means  of  self-help  is  recog- 
nized in  both  international  and  domes- 
tic law.  Reprisal  is  not.  At  least  in 
modern  times,  reprisal  is  unique  to  the 
international  arena.  In  domestic  society 
central  authority  is  frequently  unavail- 
able to  forestall  the  immediate  threat  of 
force,  and  hence  the  doctrine  of  self- 
defense  has  prevailed;  but  in  the  absence 
of  immediacy  there  are  institutions  and 
methods  in  modern  domestic  society  to 
peacefully  redress  wrong,  and  hence 
retaliatory  self-help  is  not  endorsed.24 

The  first  legal  doctrine  to  emerge  was 
one  involving  private  reprisals.  In  Eng- 
lish practice  acts  of  private  reprisal  first 
made  a  significant  appearance  in  the  late 
13th  century.  They  were  characterized, 
typically,  by  the  seizure  of  goods  and 
property  on  the  high  seas.  By  the  late 
15th  and  the  16th  centuries,  reprisals  by 
private  seizure  had  become  a  generally 
recognized  method  of  forcible  self- 
help.25 

Private  reprisals  prevailed  until  the 
18th  century.  During  their  existence 
they  had  certain  unchanging  character- 
istics. They  were  authorized  by  the 
sovereign  of  an  individual  against  whom 
an  alleged  crime  had  been  committed 
(generally  robbery  or  failure  to  pay  a 
debt)  by  a  subject  or  agent  of  another 
state.  Additionally,  the  legal  right  to 
pursue  reprisals  rested  upon  the  pre- 
existence  of  a  denial  of  justice.  By  this 
was  meant  that  redress  had  been  sought 
from  the  sovereign  of  the  injuring  party 
but  to  no  avail.  Finally,  retaliation  was 
to  be  had  against  the  property  and 
people  of  the  offending  state  for  an 
amount    susceptible    of    expression    in 


pecuniary  terms  and  equivalent  to  loss 
plus  reasonable  costs.26 

In  general,  the  practice  of  private 
reprisals  acquired  a  high  degree  of  uni- 
formity in  international  law.  Regula- 
tion, both  local  and  by  treaty,  carefully 
channelized  the  evolving  doctrine  into  a 
fairly  structured  method  of  achieving 
redress  of  certain  amounts  under  con- 
trolled  conditions.  Thus  the  potential 
abuses  of  the  system  were  kept  reason- 
ably in  check.  Occasionally,  however, 
when  reprisals  were  used  for  political 
purposes,  as  in  wars  of  reprisal,  they 
departed  from  established  norms  and 
became  unpredictable.  This  unpre- 
dictability was  the  chief  characteristic 
of  public  reprisals,  which  superseded 
private  reprisals  in  the  18th  century. 

The  distinguishing  aspect  of  public 
reprisals  was  the  authorization  of  sei- 
zures as  a  punishment  of  the  offending 
state.  They  were  carried  out  by  states, 
as  opposed  to  individuals,  and  although 
based  on  the  notion  of  denial  of  justice 
for  a  wrong  committed,  the  wrong  did 
not  have  to  be  against  any  individual 
person  nor  were  the  seizures  limited  by 
any  notions  of  loss  plus  costs. 

Measures  of  reprisal  commonly  used 
included:  (a)  embargo  of  the  offending 
state's  ships  found  in  the  waters  of  the 
wronged  state,  (b)  seizure  of  the  in- 
juring state's  ships  on  the  high  seas,  and 
(c)  pacific  blockade  of  the  coasts  of  the 
offending  state  against  the  ships  of  that 
state.29 

In  the  Naulilaa  arbitration  of  192830 
there  appears  the  most  authoritative 
statement  of  the  customary  law  of 
reprisal.  In  October  1914,  while  Portu- 
gal was  still  neutral,  a  party  from 
German  Southwest  Africa  entered  Por- 
tuguese African  territory.  A  misunder- 
standing arose  due  to  the  incompetence 
of  the  German  interpreter;  shots  were 
fired,  and  a  German  official  and  two  of 
his  officers  were  killed.  By  way  of 
reprisal,  the  Governor  of  German  South- 
west Africa  sent  a  punitive  force  into 
Portuguese  territory.  The  force  attacked 
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several  frontier  posts  and  drove  out  the 
garrison  from  Naulilaa.  In  the  evacuated 
area  a  native  uprising  occurred,  the 
suppression  of  which  necessitated  a  con- 
siderable expedition  by  the  Portuguese. 
A  special  arbitral  tribunal  considered 
Germany's  responsibility  for  all  that  had 
ensued.  Germany  contended  that  her 
action  was  a  legitimate  reprisal.  The 
arbitrators  rejected  this  plea.  In  so  doing 
they  noted: 

Reprisals  are  acts  of  self-help  by 
the  injured  State,  acts  in  retali- 
ation for  acts  contrary  to  interna- 
tional law  on  the  part  of  the 
offending  State,  which  have  re- 
mained unredressed  after  a  de- 
mand for  amends.  In  consequence 
of  such  measures,  the  observance 
of  this  or  that  rule  of  interna- 
tional lkw  is  temporarily  sus- 
pended in  the  relations  between 
two  States.  They  are  limited  by 
considerations  of  humanity  and 
the  rules  of  good  faith,  applicable 
in  the  relations  between  States. 
They  are  illegal  unless  they  are 
based  upon  a  previous  act  con- 
trary to  international  law.  They 
seek  to  impose  on  the  offending 
State  reparation  for  the  offence, 
the  return  to  legality  and  the 
avoidance  of  new  offences.3  ' 
From  this  statement  three  conditions 
for  the  legitimacy  of  reprisals  in  cus- 
tomary law  can  be  discerned: 

•  There  must  have  been  an  illegal  act 
on  the  part  of  the  target  state. 

•  Demand  for  redress  must  be  made 
and  redress  not  provided,  and 

•  The  measures  taken  must  not  be 
excessive,  i.e.,  out  of  all  proportion  to 
the  act  which  motivated  them. 

Quite  obviously,  the  foregoing  condi- 
tions did  not  provide  a  sure  and  certain 
blueprint  for  taking  legitimate  reprisals 
in  any  given  case.  There  were  questions 
as  to  whether  demand  for  redress  must 
always  be  made,  even  when  it  was 
obvious  that  none  would  be  afforded 
and    when    effective    retaliation    made 


time  of  the  essence.  Likewise,  there 
were  learned  debates  on  what  in  any 
given  context  amounted  to  proportional 
response.  Finally,  there  was  contention 
as  to  what  state  acts  were  illegal  in 
international  law  so  as  to  permit  taking 
reprisals  in  the  first  place.  Neverthe- 
less, as  a  general  proposition,  the  rule  of 
the  Naulilaa  incident  fulfilled  the  task 
of  enunciating  concepts,  with  a  con- 
sensus in  state  practice,  which  served  to 
provide  decisionmakers  with  useful 
standards  against  which  to  measure  their 
policies  and  consequently  preserve  at 
least  minimum  conditions  of  order  and 
restraint  in  the  use  of  force. 

Intervention.  This  final  category  of 
self-help  is  the  most  amorphous  of  the 
three,  being  more  a  method  of  applying 
force  than  a  conceptual  basis  or  justifi- 
cation for  its  use.  The  legitimacy  of 
intervention  is,  by  and  large,  to  be 
found  in  other  categories  of  self-help. 
Thus  in  customary  law  there  were  inter- 
ventions in  the  affairs  of  other  states  by 
way  of  reprisal  (as  in  the  Naulilaa 
incident)  or  for  purposes  of  self-defense 
(as  in  the  Caroline  case). 

But  interventions  also  occurred  when 
neither  of  these  bases  was  present.  It  has 
been  noted  that  on  many  occasions  in 
the  19th  century  the  Great  Powers 
intervened  in  the  affairs  of  other  states 
in  order  to  impose  the  settlement  of  a 
question  which  threatened  the  peace  of 
Europe.  This  type  of  intervention  was  a 
dictatorial  interference  with  the  inde- 
pendence of  other  states.  It  was  only 
justified  if  it  was  authorized  by  treaty 
or  was  undertaken  to  protect  nationals 
of  the  intervening  state  abroad.  Beyond 
this  intervention  was  based  on  sheer 
power  rather  than  law.33 

Additionally,  there  was  some  support 
for  the  notion  that  states  could  inter- 
vene in  a  foreign  state  for  humanitarian 
purposes,  i.e.,  to  prevent  a  state  from 
committing  atrocities  against  its  own 
subjects,  but  such  support  was  far  from 
unanimous.  The  prevailing  view  was  that 
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a  state's  treatment  of  its  own  subjects 
was  a  matter  exclusively  within  its  own 
jurisdiction.34  Humanitarian  interven- 
tion in  this  context  cannot  truly  be 
conceded  therefore  as  a  part  of  positive 
customary  international  law.  State  prac- 
tice would  seem  to  have  cynically  rele- 
gated the  application  of  this  principle  to 
those  areas  of  the  world  considered 
un-Christian  and  uncivilized.35 

X    X    X    X    X    X    X 

This  then  was  the  state  of  the  law  of 
forcible  self-help  at  the  time  of  the 
creation  of  the  League  of  Nations  after 
World  War  I.  Nor  was  the  law  signifi- 
cantly affected  by  the  League.  While 
this  organization  aspired  to  shift  the 
competence  to  use  force  to  a  corporate 
body  rather  than  leaving  it  with  individ- 
ual states,  the  focus  of  the  League  was 
on  precluding  war  rather  than  forcible 
measures  short  of  war,  and  conse- 
quently no  prohibition  against  reprisals 
or  interventions  or  limited  actions  in 
self-defense  appear  in  the  covenant. 

It  may  well  have  been  that  resort  to 
force,  at  least  by  way  of  intervention  or 
reprisal,  was  inimical  to  the  express 
obligation  in  the  covenant  to  settle 
disputes  by  peaceful  means.  Indeed, 
distinguished  authority  has  made  this 
exact  point.36  But  the  fact  remains  that 
there  were  no  express  prohibitions  in 
the  covenant,  and  in  the  only  case  on 
this  point  submitted  by  the  Council  of 
the  League  to  judicial  review,  forcible 
self-help  v/as  not  prohibited. 

The  case  involved  a  situation  wherein 
Italy  in  1923  bombarded  and  occupied 
the  island  of  Corfu  off  the  coast  of 
Greece,  claiming  that  the  action  was  a 
legitimate  reprisal  for  the  murder  of  an 
Italian  general  by  Greek  extremists.  The 
general  had  been  acting  as  chairman  of 
the  Greek-Albanian  boundary  commis- 
sion. The  League  Council  presented  to  a 
committee  of  jurists  the  following 
question: 


Are  measures  of  coercion  which 
are  not  meant  to  constitute  acts 
of  war  consistent  with  the  terms 
of  Articles  12  to  15  of  the  Cove- 
nant when  they  are  taken  by  one 
Member  of  the  League  of  Nations 
against  another  Member  of  the 
League  without  prior  recourse  to 
the  procedure  laid  down  in  those 
articles? 
The  jurists  replied: 

Coercive  measures  which  are  not 
intended  to  constitute  acts  of  war 
may    or   may  not    be  consistent 
with  the  provisions  of  Articles  12 
to  15  of  the  Covenant  and  it  is  for 
the  Council,  when  the  dispute  has 
been  submitted   to  it,   to  decide 
immediately,  having  due  regard  to 
all  the  circumstances  of  the  case 
and  to  the  nature  of  the  measures 
adopted,  whether  it  should  recom- 
mend   the    maintenance    or    the 
withdrawal     of     such     measures. 
[  Emphasis  supplied.  ] 
The    delphic    nature    of    this    reply 
provided  solace  for  all  concerned.  It  was 
interpreted  both  as  prohibiting  forcible 
reprisals  and  as  not  prohibiting  them. 
Objectively,  however,  the  most  that  can 
be   said  is   that  the  customary  law  in 
regard   to   forcible   self-help   may  have 
been  stripped  of  some  of  its  old  security 
by  the  reply,   but  it  was  not  changed. 
Accordingly,  while  incidents  of  forcible 
self-help  diminished  between  World  War 
I  and  World  War  II,   the  law  was  not 
significantly  altered  from  1900  until  the 
creation   of   the  U.N.   Charter  in  June 
1945.38 

THE  U.N.  CHARTER  AND 
FORCIBLE  SELF-HELP 

Force  Prohibited.  While  the  League 
Covenant  did  not  significantly  affect  the 
right  of  states  to  resort  to  forcible 
measures  of  self-help  short  of  war,  it 
did,  as  noted  in  previous  discussion, 
signal  a  significant  shift  in  the  perspec- 
tive of  nations  vis-a-vis  the  application 
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of  force  generally.39  A  central  corpo- 
rate authority  was  viewed  as  being 
better  able  to  insure  that  the  use  of 
armed  force  was  kept  to  a  minimum. 
Unilateral  state  action  was  recognized  as 
rarely  based  on  real  objectivity  and 
frequently  subject  to  national  myopia 
and  even  personal  whim. 

The  League  of  Nations,  of  course, 
died  for  a  variety  of  reasons  not  perti- 
nent to  this  essay,  but  the  notion  that 
competence  to  apply  armed  force 
should  reside  in  a  central  authority  did 
not  die  with  it.  The  idea  persisted  and 
found  expression  again,  after  World  War 
II,  in  the  Charter  of  the  United  Na- 
tions.40 

The  drafters  of  the  U.N.  Charter, 
unlike  the  drafters  of  the  League  Cove- 
nant, did  not  make  the  mistake  of 
limiting  their  specific  proscriptions  to  a 
condition  of  war.  They  chose  rather  to 
proscribe  the  threat  or  use  of  force. 
Accordingly,  to  the  extent  that  pro- 
scriptions exist,  forcible  measures  of 
self-help  are  not  excepted,  at  least  not 
by  any  narrow  process  of  definition  as 
was  the  case  under  the  League  Cove- 
nant. 

Charier  Proscriptions.  Article  2,  para- 
graph 3,  of  the  charter  provides  that, 
"All  Members  shall  settle  their  interna- 
tional disputes  by  peaceful  means  in 
such  a  manner  that  international  peace 
and  security  and  justice  are  not  en- 
dangered."41 Having  made  this  positive 
pronouncement,  paragraph  4  then  states 
the  negative  corollary:  "All  Members 
shall  refrain  in  their  international  rela- 
tions from  the  threat  or  use  of  force 
against  the  territorial  integrity  or  politi- 
cal independence  of  any  state,  or  in  any 
other  manner  inconsistent  with  the  Pur- 
poses of  the  United  Nations."42 

The  third  relevant  provision  with 
respect  to  the  use  of  force  by  states  is 
found  in  article  51  of  the  charter.  This 
article  prescribes  the  conditions  for  the 
use  of  force  in  self-defense.  It  provides 
that: 


Nothing   in    the   present   Charter 
shall  impair  the  inherent  right  of 
individual     or     collective     self- 
defense  if  an  armed  attack  occurs 
against  a  Member  of  the  United 
Nations,     until     the     Security 
Council  has  taken  measures  neces- 
sary    to    maintain    international 
peace     and     security.     Measures 
taken  by  Members  in  the  exercise 
of  this  right  of  self-defense  shall 
be  immediately   reported   to  the 
Security  Council  and  shall  not  in 
any  way  affect  the  authority  and 
responsibility     of    the     Security 
Council  under  the  present  Charter 
to  take  at  any  time  such  action  as 
it    deems    necessary   in   order   to 
maintain  or  restore  international 
peace  and  security.43 
Taken  together,  it  can  be  argued  that 
these   three   provisions   present  a  clear 
and     straightforward     statement     with 
respect  to  the  use  of  armed  force  by 
states  in  international  relations.  Its  use 
is  prohibited  except  in  the  face  of  an 
armed  attack,  and  then  the  use  of  force 
is    permitted    only   until    the   Security 
Council  acts.44 

The  charter  then  goes  on  to  establish 
in  the  Security  Council  the  competence 
and  capability  to  employ  armed  force  to 
counteract  threats  to  the  peace, 
breaches  of  the  peace,  and  acts  of 
aggression.  Article  42  provides  that 
when  economic,  diplomatic,  and  other 
nonforcible  sanctions  fail,  the  Security 
Council  "may  take  such  action  by  air, 
sea  or  land  forces  as  may  be  necessary 
to  maintain  or  restore  international 
peace  and  security."45  Article  43  in 
turn  provides  that  the  member  nations 
will  make  forces  and  facilities  available 
to  the  Council  for  this  purpose.46 
Article  47  even  creates  a  Military  Staff 
Committee  to  advise  and  assist  the 
Security  Council  and  be  responsible 
under  the  Council  for  the  strategic 
direction  of  armed  forces  placed  at  its 
disposal. 

In    chapter    VIII    the   charter    then 
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provides  an  alternate  methodology  for 
preserving  the  peace.  It  recognizes  the 
existence  of  regional  arrangements  and 
agencies  and  notes  that  these  agencies 
have  competence  to  deal  with  "matters 
relating  to  the  maintenance  of  interna- 
tional peace  and  security  as  are  appro- 
priate for  regional  action  provided  that 
such  arrangements  or  agencies  and  their 
activities  are  consistent  with  the  Pur- 
poses and  Principles  of  the  United  Na- 
tions."47 In  addition,  regional  agencies 
may  even  take  enforcement  action,  but 
not  without  authorization  from  the 
Security  Council.48 

Thus  the  charter  has  set  up  a  com- 
plete scheme  for  the  transfer  of  the 
competence  to  apply  armed  force  from 
individual  states  to  a  central  supra- 
national authority.  When  its  provisions 
are  considered  \in  vacuo,  there  are  lew 
instances  where  forcible  measures  of 
self-help  by  individual  states  can  be 
legitimated.  Use  of  force  is  prohibited, 
therefore  forcible  reprisals  and  interven- 
tions are  prohibited.  Self-defense  is  per- 
mitted until  the  Council  acts,  but  only 
in  the  face  of  an  armed  attack;  although 
when  this  occurs  the  party  attacked 
may  be  assisted  by  its  allies,  since 
collective  self-defense  is  recognized. 

In  short,  it  has  been  advanced  that 
the  customary  law  in  regard  to  forcible 
measures  of  self-help  has  been  virtually 
abrogated  by  the  treaty  provisions  of 
the  charter.49  This  view  finds  support 
in  a  recent  resolution  of  the  U.N. 
General  Assembly. 

In  1970  the  General  Assembly  re- 
ceived a  report  of  a  Special  Committee 
on  Principles  of  International  Law  Con- 
cerning Friendly  Relations  and  Coopera- 
tion Among  States.  The  report  was 
approved  and  issued  as  a  "Declaration 
on  Principles  of  International  Law  Con- 
cerning Friendly  Relations  and  Coopera- 
tion Among  States  in  Accordance  with 
the  Charter  of  the  United  Nations."50 

The  text  of  the  declaration  is  quite 
lengthy,  but  a  careful  reading  leads  to 
the    inescapable    conclusion    that    the 


General  Assembly  is  unquestionably  of 
the  view  that  the  unilateral  use  of  force 
by  states  is  limited,  under  the  charter, 
to  the  narrowest  possible  circumstances. 
It  is  noted  that  the  threat  or  use  of 
force  "constitutes  a  violation  of  interna- 
tional law  and  the  Charter  of  the  United 
Nations  and  shall  never  be  employed  as 
a  means  of  setding  international  is- 
sues." There  follows,  by  way  of 
illustration,  a  variety  of  specific  situa- 
tions wherein  states  are  charged  not  to 
resort  to  force.  In  the  course  of  these 
illustrations  specific  reference  is  made 
to  reprisals  and  intervention.  The  dec- 
laration notes:  "States  have  a  duty  to 
refrain  from  acts  of  reprisal  involving 
the  use  of  force."52  With  respect  to 
intervention,  it  is  provided: 

No  State  or  group  of  States  has 
the  right  to  intervene  directly  or 
indirectly  for  any  reason  whatever 
in  the  internal  or  external  affairs 
of  any  other  State.  Consequently 
armed  intervention  and  all  other 
forms  of  interference  or  at- 
tempted threats  against  the  per- 
sonality of  the  State  or  against  its 
political,  economic  and  cultural 
elements  are  in  violation  of  inter- 
national law.53 

Despite  the  pronouncements  of  the 
charter  and  the  resolution  of  the  Gen- 
eral Assembly,  however,  if  international 
law  is  properly  defined  as  those  rules  for 
the  conduct  of  interstate  relations  to 
which  states  bind  themselves  in  their 
activities,54  then  the  best  that  can  be 
said  for  the  charter  provisions,  in  light 
of  state  practice  since  1945,  is  that  they 
represent  what  the  world  community 
believed  the  law  ought  to  be  rather  than 
what  it  is.  It  is  submitted  that  the 
members  of  the  United  Nations  have 
agreed  to  be  bound  by  the  strict  charter 
limitations  only  to  the  extent  that  the 
central  authority  is  capable  of  filling  the 
gap  left  by  a  state's  renunciation  of  the 
right  to  use  force  in  its  own  interest.5 
Beyond  this,  while  the  charter  provi- 
sions   remain   as   a   moral   proscription 
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against  the  use  of  force,  they  cannot  be 
said,  in  actuality,  to  provide  a  real  test 
of  its  legitimate  application  in  any 
particular  case.56 

We  must  look  elsewhere  to  find 
what,  if  any,  real  tests  exist  for  the 
legitimate  use  of  forcible  measures  of 
self-help.  It  will  be  the  purpose  of  the 
next  section  to  attempt  to  elucidate 
what  that  test  might  be. 

FORCIBLE  SELF-HELP 
SINCE  THE  CHARTER 

The  Effect  of  the  Charter.  Although 
the  charter  does  not  provide  a  realistic 
statement  of  what  forcible  measures  of 
self-help  are  presently  legitimate,  we 
cannot  simply  harken  back  to  the  cus- 
tomary rules  of  international  law  and 
proclaim  th4t  these  still  provide  the 
appropriate  measure,  for  the  charter  has 
left  its  mark.  Although  nations  still 
employ  force  against  each  other,  the 
thou  shalt  not  philosophy  of  the  charter 
has  had  the  effect  of  negating,  to  some 
extent,  general  acceptance  of  the  cus- 
tomary law  rules.  With  this  in  mind  it 
will  be  useful  to  reexamine  the  classical 
categories  of  forcible  self-help  in  an 
effort  to  determine  what  state  conduct 
is  still  generally  considered  legitimate. 

Self-Defense.  There  is  some  justifica- 
tion for  the  contention  that  since  1945 
the  right  of  self-defense  which  has  re- 
ceived general  acceptance  has  a  content 
identical  with  the  right  as  expressed  in 
article  51  of  the  U.N.  Charter,  i.e.,  that 
it  is  limited  to  being  exercised  only  in 
the  case  of  armed  attack.57  The  terms 
of  article  51,  or  very  similar  terms,  have 
appeared  in  several  important  multi- 
lateral treaties  and  draft  instruments. 
Article  3  of  the  Inter-American  Treaty 
of  Reciprocal  Assistance  of  1947  pro- 
vided for  individual  or  collective  self- 
defense  in  case  of  an  armed  attack.5* 
Again,  in  the  Japanese  Peace  Treaty, 
article  51  of  the  U.N.  Charter  is  referred 
to  expressly.59  Also,  the  Draft  Declara- 


tion on  .Rights  and  Duties  of  States 
adopted  by  the  International  Law  Com- 
mission in  1949  provided  in  article  12 
that  every  state  has  the  right  of  individ- 
ual or  collective  self-defense  against 
armed  attack.60 

Authoritative  publicists  also  have  ex- 
pressed the  view  that  the  right  of 
self-defense  is  thus  narrowly  limited. 
They  have  argued  that  despite  the  prob- 
lems inherent  in  the  restricted  view  of 
this  right,  to  permit  any  more  latitude 
than  is  contained  in  the  wording  of 
article  51  would  be  to  open  the  door  to 
so  many  abuses  as  to  impose  an  un- 
acceptable strain  on  the  requirement  of 
international  order.6  l 

At  the  other  end  of  the  spectrum 
there  is,  however,  contention  that 
forcible  measures  may  be  legitimately 
taken  in  self-defense  whenever  national 
security  is  threatened,  whether  it  be  by 
specific  armed  attack,  threat  of  attack, 
or  any  other  direct  or  indirect  aggres- 
sion. In  this  connection  Israel  has  fre- 
quently proclaimed  that  her  entire  pos- 
ture is  one  of  self-defense  and  that  all 
forcible  actions  taken  are  taken  on  that 
basis.  In  1966  before  the  Security  Coun- 
cil, the  Israeli  Representative  noted 
that:  "Whatever  we  do,  whatever  our 
government  decides  to  do,  it  is  done  in 
order  to  defend  and  protect  our  na- 
tional independence  and  our  national 
security."62  Again  in  a  Security  Council 
debate  in  March  1969  it  was  stated  by 
the  Israeli  Representative:  "Yesterday's 
Israeli  action  was  an  act  of  self-de- 
fense. .  .  .  Israel  has  been  in  a  state  of 
self-defense  since  1 948.  It  will  so  remain 
until  the  Arab  Governments  agree  to 
end  the  war  waged  against  Israel  and 
conclude  peace."63 

Also,  in  the  recent  India-Pakistan 
conflict  one  of  the  claims  made  by  India 
was  that  her  incursion  into  East  Pakis- 
tan was  in  self-defense.  Yet  it  was 
obvious  that  no  attack  against  Indian 
territory  was  occurring  nor  was  one 
threatened.  In  her  view,  her  security  was 
imperiled  by  the  conditions  existing  in 
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East  Pakistan  and  particularly  by  the 
great  influx  of  Bengali  refugees  into 
Indian  territory  which  was  depleting  her 
slender  food  reserves.64 

Additionally,  certain  publicists  have 
been  interpreted  as  supporting  this 
broad  view  of  the  right  of  self-defense. 
In  contending  that  all  or  at  least  some 
of  a  state's  "legal  rights"  may  be  de- 
fended by  force,  it  has  been  argued, 
rightly  or  v/rongly,  that  these  writers  are 
really  once  again  equating  the  right  of 
self-defense  with  the  right  of  self-preser- 
vation. 

Security  Council  response  to  claims 
that  various  resorts  to  force  have  been 
in  self-defense  has  not  been  particularly 
helpful  in  carving  out  currently  ac- 
ceptable conditions  for  the  exercise  of 
this  right.  It  would  seem,  however,  that 
the  Council,  in\general,  adopts  a  restric- 
tive view.6  In  numerous  cases  it  has 
denounced  Israeli  action  taken  osten- 
sibly in  self-defense  but  where  no  spe- 
cific attack  was  occurring.66  Likewise 
the  Council  condemned  the  actions  of 
the  British  against  Yemen  in  1964.  In 
that  instance  the  British  had  carried  out 
air  attacks  against  Yemen  after  Yemen 
had  made  a  series  of  attacks  on  the 
South  Arabian  Federation.  The  British 
argued  before  the  Security  Council  that 
its  actions  had  been  in  self-defense,  but 
the  Council  declined  to  accept  this  plea 
and  condemned  the  British  action  as 
"incompatible  with  the  purposes  and 
principles  of  the  United  Nations."67 

In  between  the  two  extreme  posi- 
tions discussed  above,  argument  has 
raged  pro  and  con  across  the  entire 
spectrum  of  possible  limitations  on  the 
right  of  self-defense,  and  it  is  exceed- 
ingly difficult  to  pick  a  point  and  say 
"here  is  where  the  line  can  safely  be 
drawn."  It  is  submitted,  however,  that 
wherever  the  line  should  be  drawn  a 
considerable  body  of  opinion  would 
argue  that  the  test  of  the  Caroline  case 
still  presents  a  generally  acceptable  set 
of  limiting  conditions  for  exercising  the 
right  of  self-defense.6  * 


Under  this  test  a  nation  is  permitted 
to  use  force  in  self-defense  in  the  face  of 
either  an  actual  armed  attack  or  in 
anticipation  of  such  an  attack,  provided 
there  is  an  instant  and  overwhelming 
necessity  to  respond.  The  argument  in 
support  of  at  least  this  much  self- 
defense  takes  the  position  that  it  is 
generally  consistent  with  state  practice 
and  that  to  limit  self-defense  short  of 
the  anticipatory  phase  at  this  time  is  to 
create  a  condition  which  is  both  inade- 
quate and  totally  unrealistic. 

The  proponents  of  this  position  also 
argue  that  article  51  of  the  charter, 
properly  interpreted,  permits  antici-  . 
patory  self-defense.  Article  51  states 
that  nothing  shall  impair  the  "inherent 
right  of  individual  or  collective  self- 
defense"  [emphasis  supplied],  and,  the 
argument  goes,  since  the  inherent  right 
always  included  anticipatory  self- 
defense,  it  remains  legitimate  under  the 
charter.  In  answer  to  the  contention 
that  the  phrase  "if  an  armed  attack 
occurs"  limits  the  right,  it  is  argued  that 
this  phrase  is  merely  descriptive  of  a 
particular  category  of  self-defense;  that 
it  was  desired  to  underline  that  the  right 
of  individual,  and  more  especially  of 
collective,  self-defense  had  not  been 
taken  away  in  the  process  of  conferring 
power  on  the  Security  Council  to  take 
preventive  and  enforcement  measures 
for  the  maintenance  of  peace.6  9 

But  whether  article  51  permits  antici- 
patory self-defense  or  not,  states  have 
consistently  acted  on  this  basis.  More- 
over, to  limit  self-defense  to  an  armed 
attack  scenario  seriously  underestimates 
the  potential  of  contemporary  weapons 
systems70  and  also  discounts  even  the 
possibility  that  nonmilitary  aggression 
could  achieve  a  level  of  coercion  com- 
parable in  intensity  and  proportion  to 
an  armed  attack. 

Reprisals.  Of  the  three  categories  of 
forcible  self-help  under  discussion,  the 
law  of  reprisals  has  probably  been  most 
severely  limited  since  the  adoption  of 
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the  U.N.  Charter.  It  has  been  widely 
conceded  that  this  method  of  self-help 
is  now  generally  unacceptable.72  Thus 
states  have  rarely  attempted  to  justify 
their  use  of  force  on  the  grounds  of 
reprisal.  In  the  Gulf  of  Tonkin  incident 
the  United  States  argued  that  its  actions 
were  taken  in  self-defense.73  This  was 
also  the  contention  of  the  British  in  the 
Yemen  raid.  Also,  Israel  has  argued  that 
her  forays  against  the  Arabs  were  ac- 
tions in  self-defense,  although  there  is 
little  doubt  that  in  the  precharter  era 
many  of  them  would  have  been  charac- 
terized as  simply  reprisal  actions. 

Notwithstanding  that  reprisal  is  not 
generally  accepted  as  a  legitimate  basis 
for  employing  forcible  measures  of  self- 
help,  there  is  some  indication  that  retali- 
atory action  can  still  be  legitimate  under 
certain  circumstances.  One  illustration  is 
to    be    found    in    the    Corfu    Channel 
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In  May  1946  Albanian  shore  bat- 
teries fired  without  warning  on  two 
British  cruisers  making  passage  through 
Albanian  territorial  waters  in  the  North 
Corfu  Strait.  The  United  Kingdom, 
claiming  a  right  of  innocent  passage, 
subsequently  (in  October  of  the  same 
year)  sent  two  British  cruisers  and  two 
destroyers  through  the  strait  to  assert 
this  right.  The  crews  were  at  action 
stations  with  instructions  to  fire  back  if 
attacked.  The  two  destroyers  were 
mined  with  a  heavy  loss  of  life.  There- 
after, the  British  sent  a  large  minesweep- 
ing  force  into  Albanian  waters  and 
found  a  number  of  newly  laid  mines. 

Subsequently,  the  case  was  referred 
to  the  International  Court  of  Justice. 
Albania  claimed  inter  alia  that  the 
British  had  violated  her  sovereignty  in 
steaming  through  the  strait  in  October. 
The  court  on  this  issue  held  for  the 
United  Kingdom.  It  stated  that  the 
British  mission  was  designed  to  affirm  a 
right  which  had  been  unjustly  denied, 
and  having  carried  out  the  action  in  a 
manner  consistent  with  the  require- 
ments of  international  law,  the  legality 


of   the   measure    taken   could   not  be 
disputed. 

It  has  been  argued  that  this  decision 
suggests  the  proposition  that  what  is  in 
reality  a  reprisal  action  (i.e.,  a  non- 
innocent  passage  of  an  armed  force 
through  territorial  waters)  may  be  legiti- 
mate if  its  purpose  is  to  affirm  a  legal 
right  against  an  expected  unlawful  at- 
tempt to  prevent  its  exercise.75  It  ap- 
pears clear  from  the  Court's  con- 
demnation of  the  British  for  violating 
Albanian  territorial  waters  to  search  for 
mines  after  the  destroyers  were  sunk, 
that  retaliation  simply  to  obtain  redress 
for  rights  already  violated  cannot  be 
condoned.76  Nevertheless,  the  case 
would  seem  to  imply  that,  at  least 
exceptionally,  a  state  may  be  legiti- 
mately able  to  use  force  in  other  than 
self-defense  and  without  reference  to 
the  United  Nations  in  order  to  secure 
the  exercise  of  certain  legal  rights. 

Intervention.  In  discussing  the  cus- 
tomary international  law  with  regard  to 
intervention,  it  was  noted  that  in  many 
cases  this  measure  of  self-help  was  legiti- 
mate not  by  virtue  of  any  intrinsic 
justification,  but  rather  because  it  was 
simply  a  method  of  effecting  a  legiti- 
mate reprisal  or  of  acting  in  self-defense. 
Therefore,  insofar  as  interventions  are 
premised  on  these  justifications,  they 
are  of  necessity  limited  since  the  charter 
in  the  same  way  and  to  the  same  extent 
that  reprisals  and  self-defense  have  been 
limited. 

Beyond  this,  while  states  have  made 
extravagant  claims  for  the  legitimacy  of 
intervention  utilizing  a  variety  of  justifi- 
cations, it  would  seem  that  there  are 
only  three  circumstances  where  this 
type  of  activity  has  been  generally 
accepted:  To  protect  nationals  where 
intervention  is  requested  in  the  face  of 
an  external  threat  and  in  certain  special 
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cases. 

The  U.S.  intervention  in  the  Domini- 
can Republic  in  1965  is  illustrative  of 
the  first  of  these  circumstances.  In  that 
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case,  during  the  course  of  a  rebellion, 
the  Dominican  authorities  stated  that 
they  "could  no  longer  control  the  situa- 
tion, that  American  and  foreign  lives 
were  in  desperate  danger  and  that  out- 
side  forces  were  required."  In  re- 
sponse to  an  urgent  appeal  from  the 
U.S.  Ambassador,  400  U.S.  Marines 
were  put  ashore,  in  the  words  of  Presi- 
dent Johnson  "...  in  order  to  give 
protection  to  hundreds  of  Americans 
who  are  still  in  the  Dominican  Republic 
and  to  escort  them  safely  back  to  this 
country. 

The  United  States  was  subject  to 
severe  criticism  for  retaining  its  troops 
in  the  Dominican  Republic  long  after 
any  necessity  existed  for  the  protection 
of  nationals,  but  its  initial  actions  were 
considered  justified  by  many  as  a  matter 
of  urgent  necessity  in  order  to  protect 
the  lives  of  U.S.  nationals.80  Protection 
of  nationals  was  one  of  the  legitimate 
grounds  for  intervention  in  customary 
international  law.  It  is  submitted,  not- 
withstanding the  sentiments  of  the 
General  Assembly  that  states  have  no 
"right  to  intervene  directly  or  indirectly 
for  any  reason  whatever  in  the  internal 
or  external  affairs  of  any  other 
state,"81  that  intervention  for  this  pur- 
pose in  the  future  would  be  hard  to 
fault.82 

The  United  States  and  British  actions 
in  Lebanon  and  Jordan  provide  illustra- 
tions of  the  second  circumstance  in 
which  intervention  would  probably  be 
generally  acceptable.  In  both  cases  the 
respective  governments  had  requested 
United  States  and  British  help  to  assist 
in  repelling  attempts  at  subversion  di- 
rected from  a  neighboring  state.  While 
the  United  Nations  was  uneasy  about 
the  activity,  neither  the  United  States 
nor  the  United  Kingdom  was  con- 
demned for  its  actions.  By  way  of 
contrast,  the  Soviet  Union  was  soundly 
condemned  for  its  armed  intervention  in 
Hungary  in  1956  for  the  purpose  of 
suppressing     a     popular     internal     up- 


rising 


8  3 


It  would  seem,  therefore,  that  where 
the  threat  is  external  and  a  state  re- 
quests assistance  a  third  state  may  legiti- 
mately intervene  in  its  behalf.84  The 
question  of  whether  the  threat  is  ex- 
ternal, however,  can  prove  in  itself  to  be 
highly  controversial.  Thus  there  was 
considerable,  albeit  unjustified,  criticism 
of  the  U.S.  intervention  in  Vietnam  on 
the  grounds  that,  like  Hungary,  Vietnam 
was  a  case  of  popular  internal  uprising 
rather  than  external  threat.  Even  this 
criticism  implies,  however,  that  if  in  fact 
the  threat  is  external,  intervention  may 
be  legitimately  undertaken. 

The  third  type  of  circumstance 
wherein  it  would  seem  states  could 
legitimately  intervene  within  the  terri- 
tory of  another  state  are  the  special 
cases  of  necessity. 

A  serious  danger  to  the  territory  of  a 
state  may  arise  either  as  a  result  of  a 
natural  catastrophe  in  another  state  or 
as  a  result  of  the  other  state  deliberately 
or  negligently  employing  its  natural 
resources  to  the  detriment  of  the  inter- 
vening state.8 *  For  example,  the  reser- 
voirs of  State  A  on  the  upper  reaches  of 
a  river  might  be  damaged  by  natural 
forces  posing  a  threat  of  flooding  to 
State  B  on  the  lower  reaches.  Again, 
State  A  might  negligently  or  wantonly 
flood  the  territory  of  State  B.  In  either 
case,  even  publicists  who  take  a  limited 
view  of  a  state's  right  to  use  force  have 
conceded  that  intervention  would  be 
acceptable  provided  the  injuring  state 
has  not  provided  a  timely  remedy  and 
the  Security  Council  is  immediately 
advised.87 

In  the  foregoing  discussion  the  at- 
tempt has  been  made  to  present  a 
conservative  estimate  of  the  extent  to 
which  classic  measures  of  forcible  self- 
help  are  still  generally  acceptable  in  the 
world  community.  This  estimate,  how- 
ever, hardly  represents  the  full  spectrum 
of  situations  in  v/hich  states  havs  felt 
required  to  use  forcible  self-help.  Ac- 
cordingly,    it    becomes    necessary    for 
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decisionmakers  to  know  what,  if  any, 
general  criteria  exist  which  can  be  used 
to  evaluate  the  legitimacy  of  the  use  of 
force  in  the  many  instances  which  do 
not  fit  neatly  into  one  of  the  established 
patterns. 

SUGGESTIONS  FOR 
DECISIONMAKERS 

The  Falk  Criteria.  In  light  of  the 
reaction  of  the  Security  Council  to 
specific  claims  and  the  General  Assem- 
bly's Declaration  on  Principles  of  Inter- 
national Law  and  in  view  of  the  general 
thrust  of  most  authoritative  commen- 
tary, it  is  doubtful  that  state  resort  to 
force  will  be  endorsed  in  any  situation 
other  than  those  discussed  previously. 
This  is  not  to  say,  however,  that  all 
other  resorts  to  force  will  be  con- 
demned. On  the  contrary,  there  is  sub- 
stantial evidence  to  suggest  that  state 
resort  to  force  in  a  variety  of  circum- 
stances, if  not  applauded,  will  at  least 
not  be  indicted.88  The  question  for 
consideration  then  becomes,  under 
what  specific  conditions  can  resort  to 
force  by  states  be  rendered  tolerable? 

The  one  word  answer  to  this  ques- 
tion is  "reasonableness."  But  it  is  not 
terribly  helpful  for  decisionmakers  to  be 
told  that  their  conduct  will  be  tolerated 
if  reasonable.  The  term  is  intuitively 
acceptable  as  a  measure  of  conduct,  but 
it  is  also  extremely  vague  with  reference 
to  any  given  circumstances.  It  becomes 
necessary,  therefore,  to  determine  what 
are  the  criteria  for  reasonable  state 
conduct  with  respect  to  the  use  of 
force. 

Considerable  work  has  been  done  by 
legal  scholars  in  an  effort  to  delineate 
these  criteria.  One  effort  in  particular  is 
worthy  of  evaluation  here.  Richard  A. 
Falk  has  developed  a  number  of  criteria 
which  would  seem  to  be  relevant.89 
They  provide  that  the  burden  of  per- 
suasion to  legitimate  the  use  of  force  is 
on  the  user;  that  it  must  connect  its  use 
of  force  to  the  protection  of  territorial, 


national,  or  political  integrity;  that  a 
substantial  link  must  exist  between  the 
provocation  and  the  claim  of  retaliation; 
that  a  diligent  effort  must  be  made  to 
seek  pacific  settlement,  including  re- 
course to  international  organizations; 
that  the  use  of  force  must  be  propor- 
tional to  the  provocation  and  calculated 
to  avoid  its  repetition;  that  the  force 
must  be  directed  primarily  at  military 
targets;  that  the  user  should  make  a 
prompt  explanation  of  its  conduct  be- 
fore the  international  community;  that 
the  use  of  force  must  clearly  demon- 
strate to  the  target  government  what 
constituted  the  provocation;  that  the 
user  cannot  achieve  its  purpose  by 
acting  within  its  own  domain;  that  a 
search  for  pacific  settlement  should  be 
made,  recognizing  the  interests  of  the 
target  state;  and  that  a  disposition  to 
respect  the  will  of  the  international 
community  must  be  evident. 

These  criteria  in  general  furnish  an 
excellent  summary  of  practical  condi- 
tions for  legitimately  employing  forcible 
self-help.  Some  criticism  is  indicated 
however.  The  fourth  criterion  requires 
that  diligent  efforts  be  made  initially  to 
obtain  satisfaction  by  pacific  means.  It 
is  submitted  that  this  criterion  should 
explicitly  state  that  peaceful  solution 
must  be  attempted,  if  possible.  Without 
specifically  indicating  this,  the  impres- 
sion is  left  that  peaceful  settlement 
must  always  be  attempted.  In  given 
circumstances  such  a  requirement  would 
be  completely  unrealistic. 

A  more  serious  criticism  of  Falk's 
effort,  however,  arises  from  a  considera- 
tion of  his  second  criterion.  The  use  of 
force  is  limited  only  by  the  requirement 
that  there  be  a  connection  between  it 
and  the  protection  of  territorial,  na- 
tional, or  political  integrity.  It  is  sub- 
mitted that  requiring  nothing  more  than 
a  connection  raises  the  distinct  possi- 
bility that  force  could  be  used  in  such  a 
way  as  to  be  indistinguishable  from  the 
polar  position  of  completely  un- 
inhibited  behavior.90    There   is  always 
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some  link  which  can  be  established 
between  a  desired  use  of  force  and  the 
broad  concepts  of  national,  political, 
and  territorial  integrity.  It  is  necessary 
that  decisionmakers  operate  under  more 
substantial  restraints.  Accordingly,  it  is 
suggested  that  resort  to  force  must 
presuppose  the  existence  of  an  immi- 
nent and  significant  threat  to  the  con- 
tinued existence  of  a  nation's  political 
independence  and  territorial  integrity. 
In  a  word,  there  must  be  a  clear  and 
present  danger  that  unless  forcible  ac- 
tion is  taken,  the  independence  or  in- 
tegrity of  the  acting  state  will  be  seri- 
ously compromised. 

With  these  modifications,  it  is  sub- 
mitted that  Falk  has  enunciated  a  useful 
framework  within  which  decisionmakers 
can  both  evaluate  a  prospective  use  of 
force  and  develop  methodologies  for  its 
application.  It  has  been  argued  that  this 
approach  completely  ignores  the  pro- 
scriptions of  the  charter  law,91  but  this 
contention,  however,  ignores  the  fact 
that  international  law,  to  be  law,  re- 
quires consensus  and  that  the  only 
consensus  with  respect  to  the  charter 
provisions  that  can  be  observed  from 
state  pronouncement  and  practice  is 
that  they  represent  aspirational  prin- 
ciples rather  than  realistic  norms  by 
which  states  are  presently  willing  to 
abide. 

Saying  this  does  not  derogate  the 
U.N.  Charter  provisions.  They  are  useful 
as  a  fundamental  restraint  in  the  sense 
that  all  applications  of  force  start  from 
the  philosophical  premise  that  they  are 
suspect.  However,  if  it  is  insisted  that 
articles  2(3),  2(4),  and  51  represent  the 
"whole  law  and  the  prophets"  with 
respect  to  the  use  of  force,  the  result 
could  be  complete  lack  of  inhibition  on 
the  part  of  states  and  total  abrogation 
of  even  minimum  conditions  of  public 
order.  Insisting  on  everything  would 
probably  result  in  achieving  precisely 
nothing. 

One  question  remains:  Granted  that 
Falk  s  criteria,  as  modified,   appear  to 


provide  a  framework  for  evaluating  and 
managing  the  use  of  force,  are  they  in 
fact  illustrative  of  actual  state  practice 
which  has  been  accepted  by  the  world 
community?  Before  turning  to  a  con- 
sideration of  this  issue  it  will  be  helpful 
to  summarize  and  reorder  the  criteria. 
The  use  of  force  by  states  may  be 
acceptable  provided: 

•  That  acts  of  provocation  by  the 
target  state  have  raised  an  imminent  and 
significant  threat  to  the  continued  exis- 
tence of  a  nation's  political  indepen- 
dence and/or  territorial  integrity. 

•  That,  if  possible,  a  diligent  effort 
has  been  made  to  obtain  satisfaction  by 
pacific  means. 

•  That  recourse  to  international  or- 
ganizations is  had  as  practicable. 

•  That  a  state  accepts  the  burden  of 
persuasion  and  makes  a  prompt  explana- 
tion of  its  conduct  before  the  relevant 
organ  of  community  review,  showing  a 
disposition  to  accord  respect  to  its  will. 

•  That  the  acting  state's  purpose 
cannot  be  achieved  by  acting  within  its 
own  territory. 

•  That  the  use  of  force  is  propor- 
tional to  the  provocation  and  directed 
against  military  and  paramilitary  targets 
and  clearly  indicates  the  contours  of  the 
unacceptable  provocation. 

•  That  the  user  of  force  continues  to 
seek  a  pacific  settlement  of  the  under- 
lying dispute  on  reasonable  terms. 

The  Cuban  Quarantine.  The  interdic- 
tion by  the  United  States  of  the  intro- 
duction of  Soviet  nuclear  missiles  into 
Cuba  provides  an  outstanding  example 
of  a  state  using  coercion  in  a  manner 
generally  acceptable  to  a  world  com- 
munity notwithstanding  that  its  use  did 
not    properly    qualify    as    either    self- 

Q  0 

defense,  reprisal,  or  intervention. 

It  is  true  that  the  U.S.  actions  have 
subsequently  been  criticized  by  some 
publicists.93  However,  in  the  world 
community,  objection  to  the  U.S.  en- 
deavor at  the  time  was  minimal -at  least 
in    the   states    beyond    the    sphere    of 
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Soviet  influence.94  Moreover,  the 
United  Nations  itself  in  no  way  con- 
demned the  United  States  and  many 
states  specifically  affirmed  the  quaran- 
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tine. 

With  Falk's  modified  criteria  in 
mind,  it  will  be  useful  to  examine  the 
U.S.  action. 

At  the  outset  the  United  States 
amassed  a  body  of  incontrovertible  evi- 
dence that  the  Soviets  were  in  the 
process  of  establishing  offensive  missile 
bases  in  Cuba.  The  missiles  were  capable 
of  massive  destruction  throughout  the 
Western  Hemisphere.  It  was  evident  that 
the  Soviet  effort  was  a  deliberate  at- 
tempt to  significantly  alter  the  status 
quo  and  could  have  serious  conse- 
quences for  national  and  hemispheric 
security.96 

With  the  \evidence  in  hand  and  in  the 
face  of  a  bland  assurance  from  the 
Soviet  Union  that  they  would  never 
place  offensive  weapons  in  Cuba,  the 
United  States  developed  a  carefully 
orchestrated  response.97  First  it  was 
determined  that  the  response  would 
take  the  form  of  a  naval  "quarantine" 
rather  than  a  military  attack.  The 
strongest  argument  against  armed  attack 
was  that  it  would  erode,  if  not  destroy, 
the  moral  position  of  the  United  States 
throughout  the  world.98  The  quaran- 
tine would  have  some  of  the  incidents 
of  a  blockade99  but  would  be  limited 
initially  to  interdicting  the  shipment  of 
offensive  military  equipment  to  Cuba.  It 
was  hoped  that  this  limited  coercive 
force  would  produce  the  desired  re- 
sults.100 

Having  decided  on  a  course  of  action, 
the  United  States  then  sought  the  sup- 
port of  the  Organization  of  American 
States.  The  OAS  was  apprised  of  the 
circumstances  of  the  threat  and  en- 
couraged to  support  and  cooperate  in 
the  U.S.  action.  The  response  was  a 
unanimous  affirmation  of  the  U.S.  posi- 
tion, and  the  OAS  resolved  to  take  all 
measures    necessary    to    terminate    the 


threat  to  "the  peace  and  security  of  the 
hemisphere.101 

The  OAS  resolution  was  immediately 
conveyed  to  the  United  Nations.  The 
President  of  the  United  States  almost 
simultaneously  issued  the  Quarantine 
Proclamation  and  indicated  that  the 
quarantine  would  go  into  effect  on  the 
following  day.  This  delay  was  provided, 
inter  alia,  to  allow  some  time  for  the 
Soviets  to  divert  vessels  already  at  sea 
which  were  carrying  prohibited  cargoes. 
The  United  States  also  requested  an 
urgent  meeting  of  the  U.N.  Security 
Council.102 

The  backing  of  world  powers  was 
solicited  and  obtained.  The  OAS  of 
course  approved  the  effort,  and  the 
British,  French,  and  West  Germans  an- 
nounced their  support.  While  Soviet 
satellite  states  joined  with  the  Kremlin 
in  denouncing  the  U.S.  action  as  piracy, 
world  opinion  generally  ratified  the  U.S. 
stand.103 

The  quarantine  was  prosecuted  in  a 
forceful  but  carefully  controlled  man- 
ner. The  Navy  deployed  180  ships  into 
the  Caribbean.  The  Strategic  Air  Com- 
mand was  dispersed  to  civilian  landing 
fields  around  the  country  to  lessen  its 
vulnerability  in  case  of  attack.  Missile 
crews  were  placed  on  maximum  alert, 
and  troops  were  moved  into  the  south- 
eastern part  of  the  United  States.104 
Warnings  were  broadcast  at  regular  in- 
tervals by  the  U.S.  Navy.  These  indi- 
cated that  the  Windward  Passage,  Yu- 
catan Channel,  and  Florida  Straits  might 
become  dangerous  waters. 1  ° 5 

The  United  States  also  announced  a 
"Clearcert"  plan.  Shippers  could  obtain, 
in  advance,  a  clearance  certificate  to 
send  cargoes  through  the  quarantine 
area.  The  purpose  of  this  measure  was 
to  minimize  interference  with  non- 
offensive  shipping.  Concurrently,  addi- 
tional pressures  were  developed.  Major 
maritime  insurers  ceased  handling  poli- 
cies for  the  Cuban  trade.  Also,  Soviet 
shipments  by  air  were  curtailed  when 
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nations  refused  to  giant  refueling  privi- 
leges.10" 

The  interception  of  vessels  by  the 
Navy  was  to  be  handled  in  a  most 
circumspect  manner.  If  a  vessel  refused 
to  stop,  the  Navy  was  to  shoot  at  its 
rudders  and  propellers  in  an  effort  to 
disable  the  vessel  but  avoid  any  loss  of 
life  or  the  sinking  of  the  ship.107  The 
first  vessel  stopped  and  boarded  was 
personally  selected  by  the  President.  It 
was  the  S.S.  Manila,  Panamanian  owned 
and  under  Soviet  charter.  The  United 
States  was  demonstrating  to  the  Soviets 
that  it  was  going  to  enforce  the  quaran- 
tine, and  yet  because  Manila  was  not 
Soviet  owned  the  boarding  did  not 
represent  a  direct  affront  requiring  a 
response.1  0R 

Along  with  the  foregoing  measures, 
the  United  States  maintained  constant 
communication  both  with  Soviet  diplo- 
mats and  direcdy  with  Nikita  Khrush- 
chev. The  reason  for  the  American 
action,  its  limits,  and  the  conditions  for 
its  termination  were  made  crystal  clear. 
Efforts  were  also  continued  in  the 
United  Nations.  Every  opportunity  was 
given  the  Russians  to  find  a  peaceful 
solution  which  would  neither  diminish 
their  national  security  nor  be  a  public 
humiliation.1  09 

As  is  well  known,  the  interdiction 
was  successful.  The  missiles  were  re- 
moved and  the  quarantine  was  termi- 
nated. A  serious  threat  to  the  peace  of 
the  Western  Hemisphere  had  been  re- 
moved by  the  collective  application  of 
force  by  the  United  States  and  the  other 
nations  of  the  regional  alliance  in  such  a 
manner  as  to  be  acceptable  to  world 
opinion. 

Evaluation.  Falk's  modified  criteria 
reflect  almost  precisely  the  method- 
ology employed  by  the  United  States  in 
the  Cuban  incident.  Objective  evidence 
of  provocative  acts  was  amassed,  and  it 
became  clear  that  the  acts  constituted  a 
significant  threat  both  to  the  political 
independence  and  territorial  integrity  of 


the  United  States.110  Efforts  were 
made  to  peacefully  resolve  the  matter 
with  the  Russians,  but  these  proved 
unavailing  in  the  face  of  their  bald 
assertions  that  they  were  not  intro- 
ducing    missiles     or     other     offensive 


weapons   into   Cuba 
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Having  deter- 


mined to  use  force,  the  United  States 
obtained  the  cooperation  of  its  regional 
organization.  Moreover,  both  the  United 
States  and  the  OAS  immediately  in- 
formed the  United  Nations,  accepted 
the  burden  of  persuasion,  and  clearly 
indicated  a  disposition  to  accord  respect 
to  its  will.1  12 

Obviously  the  United  States  could 
not  achieve  its  purpose  simply  by  acting 
within  its  own  territory,  but  its  inter- 
ference was  not  within  the  territory  of 
any  other  nation  but  rather  on  the  high 
seas.  Moreover,  the  response  was  care- 
fully circumscribed  to  meet  the  concept 
of  proportionality  and  clearly  indicated 
that  the  missile  buildup  constituted  the 
unacceptable  provocation.1  '  3 

In  this  connection,  the  contours  of 
the  provocation  were  carefully  ex- 
plained to  the  Soviets.  In  a  letter  to 
Khrushchev  immediately  after  the  quar- 
antine had  been  imposed,  President 
Kennedy  stated: 

In  early  September  I  indicated 
very  plainly  that  the  United  States 
would  regard  any  shipment  of 
offensive  weapons  as  presenting 
the  gravest  of  issues.  After  that 
time,  this  Government  received 
the  most  explicit  assurance  from 
your  Government  and  its  repre- 
sentatives, both  publicly  and  pri- 
vately that  no  offensive  weapons 
were  being  sent  to  Cuba.  ...  In 
reliance  on  these  solemn  assur- 
ances I  urged  restraint  upon  those 
in  this  country  who  were  urging 
action  in  this  matter  at  that  time. 
And  then  I  learned  beyond  doubt 
what  you  have  not  denied- 
namely  that  all  those  public  assur- 
ances were  false  and  that  your 
military    people   had   set   out   re- 
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cently  to  establish  a  set  of  missile 
bases  in  Cuba.  .  .  .  These  activities 
in  Cuba  required  the  responses  I 
have  announced. 

I  repeat  my  regret  that  these 
events   should  cause  a  deteriora- 
tion in  our  relations.  I  hope  that 
your   Government   will   take   the 
necessary  action  to  permit  a  resto- 
ration of  the  earlier  situation.1  I4 
Finally,  throughout  the  course  of  the 
quarantine  the  United  States  continued 
its  efforts  to  achieve  a  peaceful  solution 
which  would  be  sensitive  to  the  needs  of 
its  adversary.1  1 5  The  emphasis  was  on  a 
settlement    which    would    enable    the 
Soviets   to  retreat  with  grace.   This  fi- 
nally   was    achieved    by   accepting   the 
Soviets', proposal  that  they  would  with- 
draw the  missiles  if  we  would  guarantee 
not  to  invadfc  Cuba. l  1 6 

The  Falk  modified  criteria,  then, 
represent  not  just  a  theoretical  offering, 
but  a  real  and  substantial  framework  for 
decisionmaking,  one  which  has  been 
employed  successfully  and  generally 
accepted  by  the  world  community.  Con- 
versely, where  these  criteria  have  been 
largely  ignored,  the  use  of  force  by 
states  has  been  subject  to  heavy  criti- 
cism. Witness  the  condemnation  of  Rus- 
sia  for  her  intervention  in  Czechoslo- 
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the    criticism    of    the    U.S. 


retention  of  forces  in  the  Dominican 
Republic,  and  most  recently  the  Indian 
invasion  of  East  Pakistan  and  the  over- 
whelming number  of  Members  of  the 
United  Nations  who  voted  that  she 
should  withdraw. l  ]  8 

CONCLUSIONS 

As  indicated  at  the  outset,  the  effort 
of  this  essay  has  been  directed  toward 
those  charged  with  the  awesome  respon- 
sibility of  managing  the  use  of  armed 
force.  The  need  for  restraint  has  been 
emphasized,  and  yet  recognition  has 
been  given  to  the  demonstrable  fact  that 
in  many  situations  if  a  state  is  going  to 
preserve  its  national  interests,  it  must 


use  force  and  do  so  unilaterally  or  in 
concert  with  its  allies,  but  without 
reliance  on  the  generally  ineffective 
competence  of  the  United  Nations. 

Accordingly,  in  fulfillment  of  what  is 
considered  the  legitimate  legal  function 
of  enunciating  rules  of  behavior  having  a 
consensual  basis,  some  acceptable  rem- 
nants of  the  specific  customary  laws  of 
self-help  have  been  discussed  and  some 
general  criteria  for  a  rational  employ- 
ment of  armed  force  have  been  evalu- 
ated. It  is  submitted  that  these  rules  and 
criteria  strike  a  favorable  balance  be- 
tween the  need  for  minimum  public 
order  and  the  requirement  for  national 
security  and  therefore  have  found  gen- 
eral acceptance  in  international  rela- 
tions. 

Quite  obviously,  however,  they  serve 
neither  public  order  nor  national  se- 
curity to  the  extent  that  many  might 
wish.  Nationalists  will  perceive  a  need 
for  fewer  legal  inhibitions,  and  interna- 
tionalists will  generally  demand  greater 
restraints  on  national  power.  Interest- 
ingly enough,  upon  occasion  the  con- 
verse will  also  be  true.  Situations  have 
arisen,  and  will  continue  to  arise,  where 
considerations  of  humanity  will  lead 
many  to  demand  forcible  and  even 
unilateral  intervention  in  the  affairs  of  a 
state,  while  national  self-interest  will 
perceive  no  necessity  for  action  and 
hence  employ  the  argument  that  to 
intervene  would  be  unjustifiable. 

It  is  this  diversity  of  perception  both 
in  general  and  in  specific  situational 
hypotheses  that  makes  any  attempt  to 
prescribe  rules  of  behavior  hazardous  at 
best.  Is  it  right  or  moral  or  just  that  the 
repression  in  East  Pakistan  or  the  geno- 
cide in  Biafra  should  be  permitted  to 
continue  simply  because  it  is  an  internal 
affair  and  the  United  Nations  is  power- 
less to  act?  Is  it  reasonable  that  a  state 
should  stand  by  and  turn  the  other 
cheek  to  provocateurs  bent  on  diluting 
its  national  security  or  threatening  its 
national  interests  as  in  the  Dominican 
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Republic9  Or,  for  that  matter,  Hungary 
and  Czechoslovakia? 

The  provisions  of  the  U.N.  Charter 
would  seem  to  answer  with  a  resounding 
"yes,"  if  the  alternative  is  the  use  of 
armed  force,  and  it  is  doubtful  whether 
even  the  more  liberal  criteria  which  have 
been  enunciated  in  this  essay  would 
admit  to  resort  to  force  under  these 
circumstances.  By  way  of  conclusion,  it 
might  be  useful  therefore  to  reflect  for  a 
moment  on  why  this  must  be  so. 

Particularly  for  the  powerful  nations 
of  the  world,  the  use  of  force,  un- 
restrained by  law  or  regulation,  can 
become  addictive  as  a  method  of 
settling  disputes.  It  is  simpler  and  much 
quicker  than  the  frequently  tortuous 
routes  of  negotiation  and  arbitration, 
and  in  the  short  run,  it  is  more  produc- 
tive. For  the£e  reasons  the  use  of  force, 
while  initially  resorted  to  for  only  the 
most  legitimate  of  reasons,  can  rather 
quickly  become  the  primary  option  for 
the  resolution  of  any  difficulty,  whether 
it  be  a  reasonable  option  or  not.  The 
resultant  disorder,  even  putting  aside 
the  current  possibility  of  escalation  to 
nuclear  catastrophe,  does  not,  it  is 
submitted,  in  the  long  run  confer  a  net 
benefit  on  the  user  of  force.  The  discord 
and  animosity  created  by  the  aggressive 
behavior  cannot  help  but  prejudice  a 
state's  international  relations  and  long- 
range  interests.  Restraint  must  therefore 
be  exercised,  if  only  for  pragmatic 
reasons. 

Furthermore,  restraint  must  be  exer- 
cised in  the  face  of,  at  least  from  the 
perspective  of  the  prospective  user  of 
force,  rather  severe  provocations.  Since 
it  is  impossible  to  draw  lines  which  will 
clearly  separate  reasonable  and  un- 
reasonable resort  to  force  in  all  situa- 
tions, the  law  must  err  on  one  side  or 
the  other.  Here  considerations  of 
morality  should  come  into  play.  Since 
the  use  of  armed  force  necessarily  en- 
tails the  possibility  of  loss  of  life,  it  is 
submitted  that  the  rule  of  law  and  the 
conduct  of  nations  should  clearly  sup- 


port the  view  "when  in  doubt,  don't." 
Stated  more  precisely,  force  should  be 
resorted  to  only  when  it  is  clearly 
reasonable,  and  even  then  the  quantum 
should  be  strictly  proportionate  to  the 
need. 

In  a  way,  it  is  strange  that  nations 
have  been  so  resistant  to  this  conceptu- 
alization. Nations  are,  after  all,  made  up 
of  individuals,  and  these  individuals 
have  extensive  domestic  conditioning  in 
a  rule  of  law  which,  by  and  large, 
imposes  severe  limitations  on  individual 
resort  to  force.  True,  there  are  well- 
known  and  enforceable  sanctions  for 
domestic  violations,  but  it  is  clearly 
evident  that  the  majority  of  the  people 
obey  the  law  out  of  a  conviction  that  it 
represents  an  appropriate  course  of  con- 
duct rather  than  from  fear  of  retribu- 
tion. And  yet  when  action  is  translated 
to  the  international  scene,  this  condi- 
tioning has  tended  to  evaporate  in  favor 
of  the  notion  of  sovereign  independence 
knowing  no  law  other  than  national 
interest. 

Merely  stating  this  paradox,  however, 
suggests  a  solution.  It  is  submitted  that 
the  bulwark  of  domestic  adherence  to 
the  rule  of  law  is  the  sense  of  com- 
munity that  a  nation  has  developed  over 
time.  From  common  history  and  lan- 
guage and  experience  there  has  evolved 
a  sense  of  unity  which  supports  accom- 
modation to  the  needs  of  others  and 
restraint  in  the  expression  of  individual 
preferences.  Conversely,  although  the 
U.N.  Charter  reflects  a  legal  posture 
which  presupposes  the  existence  of  such 
a  sense  of  community  among  nations,  it, 
in  fact,  does  not  as  yet  exist. 

With  respect  to  the  use  of  force,  the 
embryonic  international  sense  of  com- 
munity only  admits  of  the  restraints 
suggested  in  this  essay,  and  then  not 
always.  Beyond  this,  regulation  must 
proceed  at  a  measured  pace,  stride  for 
stride  with  a  developing  sense  of  inter- 
national community.  Decisionmakers 
can  hardly  be  expected  to  assume  a 
condition     of     international     accom- 
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modation  which  does  not  exist,  but  if 
resort  to  force  is  ever  to  be  eliminated, 
they  must  always  be  actively  aware  of 
the  degree  of  consensus  which  has  been 
achieved.  And  as 

progress  is  made  toward  more 
effective  organization  and  cen- 
tralization in  the  world  arena,  the 
hope  that  may  be  held  out  is  that 


the  set  of  policies  embodying  the 
restraint  of  coercion  and  the 
promotion  of  humanitarianism 
may  rise  in  the  balance  and  that 
the  scope  of  permissible  coercion 
may  gradually  be  attentuated  and 
more  exacting  standards  of 
humanity  formulated  and 
applied.119 
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BELLIGERENCY  AND  LIMITED  WAR 


William  0.  Miller 


\\  hen  1  was  asked  if  I  would  give  this 
presentation,  I  wondered  if  the  title, 
"Belligerency  and  Limited  War,"  was 
cast  in  technieal  legal  terms—that  is, 
does  it  mean  helligerency  in  its  generally 
accepted  legal  sense-and  does  it  mean 
"war"  in  its  generally  accepted  legal 
sensc--or  does  it  mean  a  situation  where 
there  is  no  technical  slate  of  war  hut, 
nevertheless,  where  there  is  a  large-scale 
armed  conflict  raging. 

This  is  an  extremely  important  con- 
sideration, for  the  technical  existence  of 
a  state  of  war,  in  the  traditional  law,  has 
been  a  prerequisite  for  the  legitimacy,  in 
a  legal  sense,  of  certain  types  of  actions. 
For  example,  the  term  "blockade"  is  a 
term  unknown  in  the  law  except  as  it 
connotes  a  belligerent  blockade  in  time 
of  war. 

This  has  always  seemed  to  me  to  be  a 
somewhat  less  than  adequate  maimer  of 
viewing  tin;  problem.  The  real  problem, 
it  seems  to  me,  is  the  need  to  determine 
what  degree  of  force,  applied  in  what 
manner,  against  what  targets,  may  states 
reasonably  expect  acceptance  by  the 
majority  of  other  states. 

Bui  until  just  recently  litis  entire 
problem  has  been  approached  by  almost 
all  ol  our  international  law  publicists— 
aml,  indeed," by  the  stales  ihemselves- 
from  the  two  polar  extremes-- there  was 
a  "law  of  peace"  and  there  was  a  "law 
of  war."  Almost  all  of  the  major  works 
in  the  international  law  field  are  divided 
into  two  parts-one  on  war,  the  other  on 
peace. 


What  I  think  we  should  ask  ourselves 
in  any  study  of  this  topic  is  how  much 
real  utility  does  the  dichotomy  of  a  law 
of  war  and  law  of  peace  provide  to  us, 
and  I  think  we  will  come  up  with  the 
answer  thai  in  a  contemporary  situation 
it  provides  little  utility  at  all. 

Let's  lake  a  look  just  lor  a  minute  at 
the  situation  in  Vietnam.  War  or  peace? 
Or  does  il  really  matter  from  a  legal 
standpoint? 

As  a  factual  matter,  what  we  have 
there  is  a  conflict  of  major  proportions. 
But,  as  we  are  all  aware,  there  is  no 
technical  stale  of  war  in  existence.  You 
have  read  the  memorandum  from  the 
Defense  Department  to  the  Senate 
Armed  Services  Committee  in  which  it 
was  stated  that  the  present  situation 
imposes  no  obstacles  on  us  in  the 
pursuance  of  our  objectives  in  Vietnam, 
and  I  have  no  doubt  that  ibis  is  true. 
But  what  if  our  objectives  should  broad- 
en and  it  was  considered  necessary  to 
restrict  the  inflow  of  goods  into  North 
Vietnam?  I  know  you  have  often  heard 
il  said  that  we  cannot  blockade  Hai- 
phong because  il  is  not  legal,  because 
blockade  is  legal  only  in  time  of  war.  I 
have  also  heard  it  said  that  the  present 
coastal  surveillance  measures  by  the 
South  Vietnamese  cannot  extend  be- 
yond 12  miles  from  their  coast-beyond 
their  contiguous  zone—because  it  is  il- 
legal, except  in  unusual  circumstances  in 
time  of  peace,  to  exercise  control  over 
the  ships  of  another  slate  beyond  thai 
limit.  The  effect  of  these  statements  is 
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simply  that  the  Republic  of  Vietnam/ 
United  States  cannot  insist  on  bellig- 
erent rights  because  a  state  of  war  does 
not  exist. 

The  converse  may  have  been  .true  in 
the  United  Arab  Republic's  blockade  of 
the  Israeli  port  of  Klath.  Was  this 
"blockade"  legal  or  illegal?  It  depends 
on  what  law  you  apply--the  law  of  war 
or  the  law  of  peace.  Clearly,  I  think  that 
if  the  U.A.R.  possessed  belligerent 
righls-that  is  if  a  state  of  war  existed 
between  Israel  and  the  U.A.R. --their 
actions  were  legal.  It  would  be  to  the 
contrary,  however,  if  they  did  not 
possess  belligerent  rights.  The  basic  posi- 
tion of  the  United  Slates  on  this  point 
was  that  belligerent  rights  did  not  exist 
because  of  a  1953  Security  Council 
Resolution  which  stated  the  prior  armis- 
tice had  ended  the  war  and  that  neither 
side  could  legitimately  claim  belligerent 
rights.  Hence,  it  was  said,  the  1958 
Geneva  Convention  providing  for  free 
passage  through  international  straits  was 
the  controlling  rule.  The  Egyptians,  on 
the  oilier  hand,  based  their  position 
essentially  on  the  fact  that  there  was, 
indeed,  a  state  of  war  existing,  that  it 
had  merely  been  suspended  for  a  time 
by  the  armistice,  and  that  they  con- 
sidered it  necessary  for  their  security  to 
prevent  influx  of  strategic  goods.  Also, 
they  very  pointedly  noted  that  the  1958 
Geneva  Conventions  were  intended  lo 
regulate  peacetime,  and  not  wartime, 
relations. 

The  point  here  is  that  there  are  such 
things  as  belligerent  rights,  rights  which 
exist  only  in  a  technical  state  of  war. 
Many  today  contend  that  this  slate  of 
the  law  does  not  satisfactorily  treat  the 
contemporary  situation  where  we  don't 
really  have  "war"  in  its  traditional  and 
technical  sense,  and  where  we  don't 
really  have  "peace,11  but  where  we  must 
deal  with  something  in  between.  I  have 
also  heard  it  said  that  this  war/peace 
dichotomy  does  not  really  or  effectively 
prescribe  a  norm  of  conduct  for  a  stale. 
If  one's  actions  are  illegal  when  placed 


in  the  "peace11  cubbyhole,  legality  can 
be  bestowed  on  them  by  designating  the 
situation  in  which  they  occur  as  "war.11 

While  the  thrust  of  this  statement 
may  be  true  lo  some  degree,  it  is,  of 
course,  by  no  means  true  that  the 
designation  of  a  conflict  as  "war11  is  a 
step  to  be  taken  merely  to  legalize  some 
act;  for  when  one  party  to  a  conflict 
considers  whether  it  should  insist  on 
belligerent  rights,  it  must  also  consider  a 
host  of  other  factors,  not  the  least  of 
which  are  the  treaty  relations  of  its 
opponent  which  the  existence  of  a  state 
of  war  may  bring  into  play,  and  most 
important  by  that  the  exercise  of  bellig- 
erent rights  will  impose  reciprocal  re- 
strictions upon  neutrals,  restrictions 
which  those  neutrals  may  be  loath  to 
accept.  Hence,  the  importance,  power, 
and  inclinations  of  so-called  neutral 
powers  and  the  effect  that  belligerent 
restrictions  on  their  normal  rights  will 
have  are  extremely  important  considera- 
tions. 

This  can  be  illustrated  by  the  tradi- 
tional law  of  war  as  it  relates  to  the 
belligerent  right  to  embargo  sea  com- 
merce to  and  from  its  enemy— to  stop 
the  How  of  goods,  both  inward  and 
outward,  which  enhances  the  enemy's 
warmaking  effort. 

The  particular  method  for  accom- 
plishing this  purpose,  which  I  want  to 
discuss,  is  the1  traditional  or  t lie  bellig- 
erent blockade. 

Blockade  was  originally  conceived 
and  executed  as  the  maritime  counter- 
part of  siege.  It  was  the  total  prohibi- 
tion of  maritime  communication,  in- 
ward or  outward,  with  a  designated 
portion  of  the  enemy's  coastline.  Its 
focus  was,  and  is,  on  ships,  unlike  the 
law  of  contraband  where  the  focus  is  on 
cargo.  Blockade  is  defined  as  the  bellig- 
erent right  to  prevent  vessels  of  all  states 
from  entering  or  leaving  specified  ports 
or  coastal  areas  which  are  under  the 
sovereignty,  occupation,  or  control  of 
the  enemy.  This  could  include  the 
whole  of  the  enemy  coastline,  as  indeed 
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it  did  iluring  the  Vmerican  Civil  War 
when  the  Union  forces  maintained  o 
blockade  of  t  h  »*  entire  Confederate 
coast . 

Itlockade,  by  its  nature,  involves  not 
onl)  interference  with  vessels  (lying  the 
enemy  s  flag,  but  also  with  vessels  flying 
Uie  (lag  of  neutral  stales.  One  of  the 
most  fiuidamental  considerations  in 
blockade  is  that  it  applies  to  belligerent 
and  neutral  vessels  alike;  hence,  one  of 
the  restrictions  of  neutrals  which  I 
mentioned  a  moment  ago,  restrictions 
on  a  >lales  otherwise  legally  un- 
restricted right  to  trade  with  whomso- 
ever it  wishes.  Neutral  slates,  therefore, 
traditionally  insisted  that  the  enforce- 
ment of  a  blockade  must  be  in  ac- 
cordance with  strict  and  clear  rules,  the 
first  of  which  being  that  the  blockade 
must  be  enforced  impartially  against 
ships  of  all  states.  If  ships  of  some  states 
are  permitted  through  and  those  of 
others  are  not,  then  a  blockade  in  its 
legal  sense  may  not  be  said  to  exist.  The 
United  States  used  this  point  as  basis  for 
its  strenuous  objections  in  the  British 
blockade  of  (Germany  in  World  War  1 
which  significantly  interfered  with  U.S. 
trade  to  German  ports  but  did  not 
restrict  Scandinavian  trade  to  these 
same  ports. 

The  blockading  state  must  com- 
mence the  blockade  with  notification  to 
all  nations  as  to  when  the  operation  is 
to  begin  and  the  area  to  be  affected.  In 
this  latter  regard  the  blockade  must  not 
be  so  designed  as  to  bar  access  to,  or 
departure  from,  neutral  ports  or  coast- 
lines. This  was  intended  to  ensure  that 
the  blockade  does  not  interfere  with 
stricllv  neutral  trade. 

\<-xt,  the  blockade  must  be  effective. 
That  is,  it  must  be  maintained  by 
sufficient  force  to  make  blockade  run- 
ning hazardous,  and  it  must  involve  a 
liijjli  degree  of  risk.  The  blockade  of  the 
Confederate  coast,  which  I  mentioned, 
was  contested  on  this  ground  by  some 
neutral  stales  whose  vessels  were  appre- 
hended,     'lie    blockaded    coastline    was 


about  .'1,000  miles  in  length,  am!  there 
were  only  about  415  Union  ships  patrol- 
ling the  area.  As  a  consequence,  many 
blockade  runners  managed  lo  gel 
through.  Nevertheless,  the  U.S.  Supreme 
Court  had  little  difficulty  in  deter- 
mining that  the  blockade  was  effective, 
so  as  to  make  legal  the  condemnation  in 
prize  of  the  ships  which  were  captured. 

Breach  of  a  blockade'  occurs  when  a 
vessel,  having  knowledge  of  the  block- 
ade, passes  through  or  attempts  to  pass 
through  it  en  route  to  or  from  the 
blockaded  area. 

The  penalty  for  breach,  or  attempted 
breach,  is  the  confiscation  of  both  the 
ship  and  its  cargo,  whether  contraband 
or  not. 

I  emphasize  here  that  the  liability  of 
the  blockade  runner  is  to  capture,  and 
condemnation  is  the  prize.  The  block- 
ade runner  could  not  be  destroyed 
unless  she  resisted  or  fled,  and  unless 
destruction  was  necessary. 

What  I  have  just  described  is  the 
traditional,  or  close-in,  blockade.  This 
does  not  mean  that  the  blockade  force 
must  be  disposed  close-in  to  the  enemy 
coastline  or  port,  but  it  docs  mean  that 
the  blockading  force  must  be  so  de- 
ployed that  neutral  vessels  bound  for 
neutral  ports  will  not  have  to  pass 
through  the  blockade  line,  and  thus 
subject  themselves  to  being  boarded  and 
searched,  and  possibly  seized  for  a 
blockade  breach.  This  highlights  one  of 
the  basic  problems  of  the  traditional 
blockade  in  modern  times-the  deploy- 
ment of  the  blockading  force  close-in  to 
the  blockaded  area  may  be  impossible 
from  an  operational  viewpoint,  and  geo- 
graphical considerations  make  it  impos- 
sible, in  most  regions,  to  blockade  fur- 
ther at  sea  and  not  interfere  with 
innocent  neutral  shipping  or  bar  access 
to  neutral  ports. 

Accordingly,  we  have  seen  in  modern 
warfare  the  almost  total  disuse  of  the 
traditional  blockade.  While  there  were 
some  minor  close-in  blockades  during 
World    War    I,    none    were    of  any   real 


167 


significance;  and  World  War  11  reported 
only  one  incident  of  its  nsc-the  Soviet 
blockade  of  the  Finnish  coast  in  1940. 

There  were,  of  course,  blockades  of  a 
type  during  both  World  War  1  and  World 
War  II,  luil  these  were  not  blockades  in 
the  traditional  serse,  and  they  were 
never  sought  to  be  justified  as  such. 
They  were  frequently  referred  to  as 
long-distance  blockades  since  they  in- 
volved closing  and  patrolling  large  areas 
of  the  high  seas,  hundreds  of  miles  from 
the  enemy's  coastline.  In  both  wars  the 
British  blockades  of  Germany  consisted 
principally  of  controlling  the  northern 
and  southern  approaches  of  the  North 
Sea,  thereby  restricting  access  to  some 
neutral  ports  as  well  as  German  ports. 
And  the  Germans,  as  you  know,  by  the 
use  of  war  zones  blockaded  the  whole 
of  the  British  Isles.  Both  sides  employed 
new  weapons  for  the  enforcement  of 
these  long-distance  blockades.  Where  in 
prior  wars  the  surface  man-of-war  was 
the  weapon  utilized  for  commerce  con- 
trol, belligerents  now  supplemented  the 
surface  fleets  with  the  submarine,  the 
aircraft,  and  the  mine.  War  zones  were 
established  by  all  belligerents  through 
which  passage  was  prohibited  or  re- 
stricted and  made  extremely  dangerous 
by  a  combination  of  these  weapons. 
Thus,  large  areas  of  the  seas  were  mined 
by  the  British,  Germans,  and  later  by 
the  United  States;  and  neutral  shipping 
was  cautioned  to  stay  out  and  were  told 
that  if  they  desired  to  pass  through  the 
area  on  an  innocent  voyage,  to  funnel 
through  certain  designated  areas  where 
inspection  of  their  cargo  could  be  facili- 
tated. 

As  another  method  of  control,  the 
British  established  a  system  of  issuing 
"navicerts"  to  neutral  vessels  transiting 
the  blockaded  area  en  route  to  neutral 
ports.  Under  this  system  a  vessel,  legiti- 
mately engaged  in  neutral  trade,  could 
obtain  a  navicert  at  its  port  of  last 
loading  which  attested  to  the  innocence 
of  its  cargo  and  destination.  Upon 
reaching  I  he  blockaded  area,  the  neutral 


vessel  would  be  allowed  to  pass  un- 
hindered. Similarly,  a  neutral  ship  out- 
bound from  a  neutral  port  from  within 
the  blockaded  area  could  obtain  a  navi- 
cert attesting  to  the  nonenemy  origin  of 
its  cargo.  This  system  had  the  effect  of 
greatly  facilitating  the  enforcement  of 
the  British  blockade  and,  at  the  same 
time,  minimizing  delays  in  such  neutral 
trade  as  the  British  were  willing  to 
permit. 

Let  me  just  summarize  the  three 
principal  departures  from  the  traditional 
rules  which  characterized  the  blockades 
of  both  sides  in  both  World  War  I  and 
World  War  II: 

1.  Establishment  of  war  zones  in 
large  areas  of  the  high  seas,  restricting 
access  to  neutral  ports  and  making 
transit  through  these  zones  dangerous 
by  the  use  of  mines,  submarines,  and 
aircraft:  weapons  systems  which  were 
unable  to  exercise  the  traditional 
method  of  blockade  control-capture  of 
the  blockade  runner. 

2.  Therefore,  subjecting  ships  at- 
tempting to  pass  to  destruction  rather 
than  capture  and  condemnation  in 
prize,  as  the  penalty  for  breach  or 
attempted  breach  of  the  blockade;  and 

3.  Almost  total  control  of,  instead  of 
minimal  interference  with,  bona  fide 
neutral  commerce. 

I  want  to  point  out  again  that  these 
actions  were  never  supported,  in  a  legal 
sense,  under  the  traditional  law  of 
blockade.  They  were  justified,  rather, 
under  the  law  of  reprisals  as  actions 
which,  although  illegal,  are  rendered 
legal  by  virtue  of  a  prior  unlawful  act  ol 
the  enemy.  Whatever  the  legal  justifica- 
tion, the  real  significance  of  this  action 
lies  in  the  fact  that  these  departures 
from  the  old  rules  were  made  not  just 
on  occasions  but  persistently  through- 
out the  major  wars  by  all  participants. 
Thus,  I  would  say  the  old  rules,  by  this 
course  of  conduct,  were  shown  to  have 
lost  their  validity  as  law,  if  we  mean  by 
law  a  standard  of  eonduct  to  which  we 
can    expect   general  community   adher- 
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(Mice  Man)  contend,  however,  that 
these  departures  from  the  old  rules  must 
be  viewed  strictly  in  their  reprisal  con- 
text .mil  thai  as  »u<  li  I  hey  merely  reflecl 
llir  operation  ol  sanctions  for  the  illegal 
conduct  oi  llic  opposing  belligerent  and 
that  hence  iIh*n  can  obtain  no  color  ol 
legality  except  as  such. 

Professor  Lauterpacht,  however, 
states  what  I  think  is  the  better  view  in 
this  manner: 

Measures  regularly  and  uniformly 
repeated  in  successive  wars  in  the  form 
of  reprisals  and  aiming  at  the  economic 
isolation    of  the  opposing  belligerent, 

must  be  regarded  as  a  development  of 
the  latent  principle  of  blockade,  name- 
ly that  the  belligerent  who  possesses 
effective  command  of  the  sea  is  en- 
titled to  deprive  his  opponent  thereof 
for  the  purpose  either  of  navigation  by 
his  own  vessels  or  of  conveying  on 
neutral  vessels  such  goods  as  are  des- 
tined to  or  originate  from  him. 

In  other  words,  new  conditions  have 
demanded  new  laws,  and  they  should 
have  them.  This  was  seen  at  the  outset 
l»\  (J rand  Admiral  Tirpitz,  who  has  been 
referred  to  as  the  lather  of  German 
submarine  warfare.  He  said  this  in  his 
memoirs: 

Had  we  dealt  with  the  submarine 
campaign  cooly  and  consistently,  we 
should  have  prepared  the  ground  for 
the  view  that  the  campaign  was  not 
merely  justifiable  as  a  reprisal  against 
the  starvation  blockade  (which,  unfor- 
tunately, was  the  only  argument  put 
forward  on  our  behalf),  but  that  it  was 
clearly  and  irrefutably  justified  by  the 
maritime  law  created  by  the  English 
themselves  at  the  beginning  of  the  war. 
The  new  weapon  could  not  be  bound 
by  the  rules  made  in  the  old  sailing 
days  of  a  century  ago,  but  had  a  right 
to  a  new  law.  Docs  anyone  seriously 
believe  that  in  any  future  war  a  people 
fighting  for  its  life  will  not  use  the 
submarine  as  we  have  used  it  in  this 
war,  even  if  the  rules  of  international 
law  forbid  them  to  do  so. 

The  point  I  want  to  make  here,  and, 
indeed,  in  this  entire  presentation,  is 
that  with  the  broadening  scope  of  a 
belligerent's    objectives— in    both    World 


Wars,  the  total  subjugation  of  the 
cnemy-and    with   the   development   of 

new  weapons  through  which  these  ob- 
jectives can  be  sought,  a  new  look  is 
required  at  the  legal  framework  by 
which  the  world  community  seeks  to 
regulate  the  conflict.  Given,  then,  a 
legitimate  military  objective-and  cer- 
tainly, in  modern  warlare,  commerce 
which  strengthens  the  enemy's  war  ef- 
fort can  be  a  legitimate  military  objec- 
tive—we  must  expect  those  measures  to 
be  used  which  can  effectively  restrict 
that  commerce  and  which  the  bellig- 
erent has  at  hand.  Any  legal  system 
which  does  not  adequately  deal  with  the 
practicalities  of  the  situation  will  be  just 
as  ineffective  as  the  old  blockade  rules 
were  in  the  two  preceding  major  wars. 
These  rules  on  blockade  were  simply 
not  sufficiently  realistic  as  to  compel 
general  adherence  in  either  of  these 
giant  conflicts.  So,  it  seems  to  me  that 
in  this  co?itext  of  all-out  war,  they  were 
shown  to  have  lost  their  status  as  law. 

Now  I  do  not  mean  that  these 
principles  have  totally  lost  their  useful- 
ness for,  perhaps,  we  can  envision  a 
situation  where  we  could  expect  to  see 
general  adherence  to  them. 

A  small  war,  between  smaller  states, 
where  political  objectives  remain  well 
limited  and  where  the  geographical 
situation  is  appropriate  may  very  well 
see  an  old  traditional  type  blockade.  As 
a  matter  of  fact,  we  saw  something  akin 
to  this  in  the  Egyptian  blockade  of  the 
Israeli  port  of  Elalh.  I  say  "akin'1  to  the 
traditional  blockade  because  the  U.A..R. 
emphasis  was  not  on  shipping  but  on 
strategic  goods.  That  is  to  say,  Egypt 
did  not  bar  all  shipping  through  the 
Straits  of  Tiran,  but  only  barred  items 
of  strategic  goods.  She  announced  that 
all  Israeli  shipping,  of  course,  would  be 
fired  upon,  but  that  neutral  shipping 
would  be  required  to  stop  for  inspection 
of  their  cargo  and  that  any  attempt  by  a 
neutral  to  ship  strategic  goods  to  Israel 
would  be  considered  an  unfriendly  act 
against  all  Arab  states. 
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There  also  was  a  traditional  blockade 
bv  the  United  Stales  against  the  North 
Korean  coast  during  the  Korean  war 
where  there  was  a  favorable  geographic 
situation  and  limited  political  objec- 
tives. This  blockade,  according  to 
Messrs.  Cagle  and  Manson,  was  success- 
fully maintained  for  3  years.  And,  yes, 
both  Soviet  and  Chinese  Communist 
vessels  respected  the  blockade,  although 
both  governments  denounced  it  and 
refused  to  recognize  its  legality  or  even 
its  existence. 

I  would  like  now  to  discuss  three 
other,  but  related,  situations  with  you. 

The  first  is  the  old  19th  century 
concept  of  pacific  blockade--a  term 
which  one  hears  bandied  about  from 
time  to  time.  This  action  has  been 
described  as  a  measure  short  of  war,  i.e., 
where  the  blockading  state  does  not 
wish  to  resort  to  war  but,  nevertheless, 
wishes  to  resort  to  some  degree  of  force 
to  obtain  redress  of  a  claimed  wrong  by 
the  opposing  state.  Hence,  pacific  block- 
ades arose  as  a  form  of  reprisal  used  in  a 
peacetime  situation  generally  by  larger 
states  against  those  less  powerful.  It 
consisted  of  blockading  access  to  or  exit 
from  a  particular  port  or  ports  of  the 
target  state,  of  the  vessels  of  that  stale. 
Oidy  the  shipping  of  the  blockaded 
state  was  affected.  Neutral  ships,  or 
ships  of  other  nations,  are  permitted  to 
come  and  go  as  they  please.  There  are 
no  recorded  instances  of  this  being  used 
in  this  century,  and  there  are  no  in- 
stances where  it  was  ever  used  by  the 
United  States.  I  mention  it  here  just  so 
that  you  will  be  able  to  distinguish  it 
from  the  belligerent  type  blockade  if 
the  need  arises. 

There  are  other  measures  short  of 
war  which  bear  some  relevance  to  the 
use  of  seapower  in  a  limited  war  situa- 
tion. I  refer  to  the  basic  right  of  every 
state  to  take  such  actions  at  sea  as  are 
reasonable  and  necessary  to  protect  its 
security  interest  against  the  hostile  acts 
of  other  states.  The  old  case  of  the  U.S. 
Hagship  Virginias  is  frequently  cited  in 


support  of  this  proposition.  This  ship 
was  seized  by  the  Spanish  authorities  in 
1873  while  it  was  in  the  process  of 
transporting  arms  to  Cuban  insurgents. 
The  British  ship  Dcerliound  was  seized 
by  Spanish  warships  during  the  Spanish 
Civil  War  for  the  same  reason.  And 
during  the  Algerian  War,  French  war- 
ships stopped  at  least  two  ships-one  a 
British  and  one  a  Yugoslav,  both  of 
which  were  suspected  of  the  same  of- 
fense. 

The  current  Market  Time  operations 
in  Vietnam  are  also  pertinent  to  our 
discussion.  The  Republic  of  Vietnam 
decree  announcing  this  operation  stated, 
essentially,  that  the  entry  into  South 
Vietnam  of  goods  or  personnel  through 
other  than  recognized  ports  is  forbidden 
by  the  South  Vietnamese  customs  and 
immigration  regulations  and  that  it  was 
intended  to  enforce  these  regulations 
strictly.  Accordingly,  it  provided  that  all 
vessels  within  the  Republic  of  Vietnam 
contiguous  zone  were  subject  to  visit 
and  search,  and  arrest  where  appro- 
priate, for  violations  of  these  regula- 
tions. It  went  a  bit  further  and  declared 
that  even  beyond  their  contiguous  zone, 
ships  suspected  of  being  RVN,  although 
flying  another  flag,  would  be  stopped, 
searched,  and  seized  if  appropriate. 

South  Vietnam  has  done  nothing 
here,  of  course,  that  a  state  cannot 
legally  do  in  time  of  peace  under  the 
1958  Geneva  Conventions.  These  are 
strictly  police  measures  designed  to  en- 
force the  domestic  laws  of  the  RVN 
seaward  throughout  their  sanitary, 
fiscal,  and  customs  zone,  or  contiguous 
zone,  and  on  the  high  seas  against  ships 
suspected  of  being  their  own  although 
flying  a  foreign  flag. 

May  1  simply  pose  this  question  to 
you?  Does  the  Virginias  case,  and  the 
others  I  cited  a  moment  ago,  suggest  a 
rationale  for  a  possible  extension  of  this 
surveillance? 

A  final  blockade-type  situation 
winch  compels  our  attention  is  the  \l)()2 
quarantine    of  strategic  arms   to  Cuba. 
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This  exercise  ol  force  at  sea  was  de- 
signed by  the  United  States  an  a  re- 
spoiiae  to  t hr  Soviet/Cuban  missile 
threat    and,    certainly,    as    a    measure 

which,   il    was  hoped,  l*Ollltl   resolve  I  lie 

situation  short  ol  actual  conflict. 

I  call  this  i  blockade-type  situation 
because  it  was  not  i  blockade  in  any 
sense  ol  the  word— you  will  recall  that  I 

Commenced  my  remarks  with  the  nota- 
tion that  blockade  deals  with  ships, 
solely,  and  not  their  cargo. 

There  was  never  any  intention  in  the 
Cuban  situation  to  prevent  the  ingress 
of  Bhips.  The  entire  thrust  of  the  opera- 
tion, of  eourse,  was  on  offensive  missiles 
and  their  component  parts.  Ships  were 
Stopped,  and  those  which  were  not 
transporting  the  prohibited  items  were 
permitted  to  continue  their  Voyage,  and 
a  cleared! ,  or  clearance  certificate, 
system,  modeled  after  the  old  navicert 
system  was  initiated  to  obviate  even  this 
inconvenience  for  ships  carrying  inno- 
cent cargo.  This  really  hears  a  close 
resemblance  to  the  prohibition  of  con- 
traband, also  a  belligerent  right  under 
the  traditional  law  of  sea  warfare.  Hear 
in  mind  here  that  there  never  was  any 
intention,  on  anybody's  part,  that  a 
state  of  war  should  exist  between  the 
United  States  and  Cuba,  or  the  United 
Mates  and  the  Soviet  Union,  although 
what  has  traditionally  been  a  belligerent 
right  was,  in  essence,  exercised. 

This,  I  think,  demonstrates  my  thesis 
that  changing  conditions  require  chang- 
ing rules  and  that  a  law  of  peace  and  law 
of  war  dichotomy  is  inadequate  in  such 
contemporary  situations. 

Clearly,  the  United  States  could  have 
declared  war  on  Cuba,  established  a 
blockade,  or  announced  lists  of  contra- 
band items;  although,  undoubtedly, 
many  would  have  cried  that  the  declara- 
tion of  war.  itself,  was  violative  of 
article  2(4)  of  the  U.N.  Charter,  Rut 
putting  this  argument  aside  lor  a  mo- 
ment, il  certainly  seems  obvious  that  a 
formal  slate  of  war  should  not  be 
required  for  a  slate  to  insist  on  certain 


essential  protective  rights  since  such 
would  have  undoubtedly  prejudiced  the 
chances    lor   a  peaceful  solution  of  the 

matter. 

Of  course,  the  lawyers  have  waxed 
long  and  hard  on  the  legality  of  the 
quarantine.  Some  publicists,  even  some 
V.1^.  publicists,  have  branded  il  as  an 
unlawful  exercise  of  force  under  article 
2(4)  of  the  Charter.  Others,  and  these 
are  substantially  in  the  preponderance, 
have  argued  for  its  legality,  although  not 
always  using  the  same  yardstick.  The 
official  U.S.  position  is  that  the  action 
was  legal  as  a  collective  action  by  the 
American  states  under  articles  6  and  8 
of  the  Rio  Treaty  in  response  to  a 
situation  endangering  the  peace  of 
America.  Others  contend  that  it  was  a 
legitimate  exercise  of  the  right  of  collec- 
tive self-defense  under  article  51  of  the 
U.N.  Charter. 

These  latter  arguments  seem  to  me  to 
be  the  more  realistic  ones  and,  as  such, 
to  be  a  much  more  useful  part  of  the 
continuing  development  of  standards  of 
conduct  to  which  we  can  generally 
expect  states  to  conform.  To  brand  as 
illegal  under  present  law  every  exercise 
of  armed  force,  as  some  do,  invites 
comments  like  those  of  former  Secre- 
tary of  Slate  Dean  Acheson  to  the 
American  Society  of  International  Law, 
shortly  after  the  quarantine. 

I  must  conclude  that  the  propriety 
of  the  Cuban  quarantine  is  not  a  legal 
issue.  The  power,  position,  and  prestige 
of  the  United  States  had  been  chal- 
lenged by  another  state:  and  law 
simply  docs  not  deaJ  with  such  ques- 
tions of  ultimate  power-power  that 
comes  close  to  the  sources  of  sover- 
eignty. I  cannot  believe  that  there  are 
principles  of  law  that  say  we  must 
accept  destruction  of  our  way  of  life. 
One  would  be  surprised  if  practical 
men,  trained  in  legal  history  and 
thought,  had  devised  and  brought  to  a 
state  of  general  acceptance,  a  principle 
condemnatory  of  an  action  so  essential 
to  the  continuation  of  preeminent 
power  as  thai  taken  by  the  United 
States  last  October.  Such  a  principle 
would   be  as  harmful    to  the  develop- 
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mcnt  of  restraining  procedures  as  it 
would  be  futile.  No  law  can  destroy 
the  state  creating  the  law.  The  survival 
of  states  is  not  a  matter  of  law. 

Whether  or  not  one  agrees  fully  with 
these  remarks,  I  do  lliink  one  must 
agree  that  they  do  point  out  clearly  thai 
in  order  for  restraining  procedures  to 
have  any  hope  of  effectiveness,  they 
must  be  premised  on  a  realistic  appraisal 
of  what  states  can  be  expected  to  do  in 
particular  circumstances. 

Now,  what  is  the  relevance  of  all  of 
this  to  my  subject-the  legality  of  the 
use  of  certain  weapons  in  a  limited  war 
situation? 

While  we  do  have  some  rules  of 
international  law  in  sea  warfare  which 
appear  definite  and  certain  on  their 
face,  this  is  by  no  means  the  true 
situation.  Most  of  these  rules  were 
developed  in  and  for  a  totally  different 
environment  than  we  lace  today.  While 
there  are,  and  must  be,  restraints  on  the 
participants  in  a  conflict,  whether  or 
not  that  conflict  is  characterized  as  a 
technical  state  of  war,  1  think  history 
teaches  us  that  the  degree  of  effective 
restraint  will  vary  in  inverse  proportion 
to  the  nature  of  the  objectives  for  which 
the  conflict  is  being  waged;  that  is,  as 
the  objectives  become  more  unlimited, 
the  fewer  restraints  we  can  expect  the 
parties  to  impose  upon  themselves,  and, 
hence,  the  fewer  constraints  the  world 

community,    in    the    form    of  law,  can 
hope  to  impose. 

The  traditional  blockade  which  we 
have  been  discussing  provides  a  good 
example  of  this.  When  faced  with  a  war 
where  the  total,  organized  resources  of 
the  enemy  became  a  legitimate  military 
objective,  the  old  rules  which  sought  to 
separate  noncombatants  from  com- 
batants at  sea  were  not  adequate.  Nor 
were  those  which  failed  to  make  allow- 


ances for  the  effect  which  otherwise 
normal  neutral  trade  would  have  on  the 
enemy's  war  effort.  Thus  the  old  19th 
century  law  failed  under  the  strict  test 
of  military  necessity  in  a  modern  con- 
text. 

But  to  get  back  to  my  subject,  I  will 
simply  say  that  in  limited  war  situa- 
tions, where  objectives  are  limited,  there 
will  be  more  self-imposed  restraints  and, 
hence,  more  constraints  in  the  form  of 
law  that  can  hope  to  be  imposed. 

In  the  Vietnamese  situation,  for  ex- 
ample, our  self-imposed  restraints  are 
such  that  we  make  no  effort  at  all  to  use 
force  to  interfere  with  the  seaborne 
trade  into  North  Vietnam. 

This  situation  might  very  well  be 
otherwise,  however,  if  there  were  to  be, 
for  example,  a  massive  invasion  across 
the  DMZ.  It  could  very  well  be  that  the 
defense  of  South  Vietnam  would  re- 
quire interdiction  of  North  Vietnamese 
strategic  commerce.  This  situation  did 
develop  in  Korea.  It  would  not  be 
unrealistic,  therefore,  to  expect,  given 
the  right  circumstances,  something  in 
the  nature  of  a  traditional  blockade  of 
the  North  Vietnamse  coast. 

In  seeking  to  determine  the  legality 
of  a  proposed  action,  one  should  not 
only  look  to  such  rules  as  are  found  in 
such  publications  as  The  Law  of  Naval 
Warfare,  but  he  must  also  study  the 
history  of  these  rules,  i.e.,  the  situation 
for  which  they  were  designed  and  the 
history  of  their  application.  lie  must 
also  recognize  that  there  are  many 
situations  which  are  simply  not  covered 
in  the  rule  books-and  it  is  here,  particu- 
larly, where  the  practice  of  stales,  if  it 
can  be  determined,  will  make  possible  a 
heller  and  more  meaningful  appraisal. 
As  Professor  Morgenlhau  slated  the 
other  day,  "We  deal  not  with  theory, 
bul  with  experience." 
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BLOCKADE:   EVOLUTION  AND  EXPECTATION 


James  F.  McNulty 


INTRODUCTION 

The  principles  of  modern  interna- 
tional law  recognize  the  doctrine  of 
blockade  as  a  legitimate  option  between 
states  in  a  declared  state  of  war,  giving 
them  the  right  to  apply  naval  power  to 
stop  all  seaborne  commerce  with  the 
enemy,  including  that  carried  in  neutral 
ships.  However,  the  "legality"  of  this 
instrument  for  exercising  national 
power  is  a  very  tenuous  matter  in  the 
minds  of  jurists,  being  circumscribed  by 
a  number  of  significant  preconditions, 
the  absence  or  violation  of  any  of  which 
may  void  the  blockader's  claim  to  legiti- 
mate right,  and  expose  him  to  heated 
controversy. 

The  fundamental  concept  of  mari- 
time blockade  is  an  ancient  one,  and,  in 
its  essence,  it  seems  to  be  fully  in 
harmony  with  the  realities  of  national 
existence  even  in  a  modern  world.  How- 
ever, it  is  the  purpose  of  this  paper  to 
suggest  that  the  precise  technical  condi- 
tions surrounding  the  modern  instru- 
ment of  blockade  have  overlaid  this 
fundamental  concept  with  elements 
which  have  divorced  the  doctrine  from 
reality. 

The  modern  doctrine  of  blockade 
and  the  associated  principles  of  contra- 
band have  evolved  over  centuries,  re- 
maining basically  constant  in  the  princi- 
ples invoked  but  continuously  changing 
as    to    structural    details.    Thus,    there 


appears  to  be  a  sound  basis  for  consider- 
ing that  the  current  "legal"  definition  of 
the  terms  and  concept  of  blockade  is 
but  the  most  recent  step  of  an  evolu- 
tionary process  which  has  not  yet  ar- 
rived at  logical  maturity. 

That  the  process  might  shortly  be 
required  to  respond  once  more  to  the 
stress  of  international  conflict  seems 
apparent.  With  few  exceptions,  those 
modern  states  having  pretensions  of 
becoming  international  makeweights 
have  sought  to  establish  for  themselves  a 
claim  to  a  share  in  the  wealth  and 
prestige  resultant  from  international 
carrying  trade.  Even  the  Soviet  Union, 
long  a  formidable  land  power,  has  begun 
to  make  its  presence  felt  in  the  great 
competitive  arena  formed  by  the  world's 
oceans.  Compounding  the  commercial 
threat  of  this  seaward  expansion  by  the 
Soviets,  the  United  States  is  faced  as  well 
with  their  sponsorship  of  militant  world 
communism  through  the  new  medium 
of  "wars  of  liberation."  It  seems  super- 
fluous to  state  that  the  United  States 
today  finds  itself  in  a  position  analogous 
to  that  of  insular  Britain  in  the  face  of 
Napoleon— a  power  dependent  on  sea 
communication  with  its  allies,  its 
sources  of  crucial  materials,  and  its 
markets,  opposed  by  a  dedicated  and 
ingenious  enemy  having  central  lines  of 
communication.  To  confine  that  threat 
to  the  limits  of  continental  Europe  was 
the  aim  of  Britain's  effort  in  the   18th 
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and  19th  centuries,  while  the  aim  of  the 
United  States  today  must  also  be  to 
contain  the  Communist  threat  within 
the  limits  of  its  existing  sphere  of 
influence  in  Eastern  Europe  and  Asia. 

Britain's  success  against  Napoleon 
was  gained  largely  through  her  intelli- 
gent application  of  all  the  devices  of 
seapower  available  to  her,  including  that 
of  blockade— not  a  blockade  according 
to  rules  made  by  scholars  and  law 
clerks,  but  one  governed  by  rules  born 
of  the  dictates  of  necessity  and  the 
talents  of  seamen— a  viable  doctrine, 
responsive  less  to  the  protests  of  diplo- 
mats than  to  the  realities  of  the  threat 
to  be  overcome. 

This  paper  proposes  to  review  in 
detail  the  evolutionary  process  to  which 
the  concept  of  maritime  blockade  has 
been  subjected  in  order  to  point  out  the 
historic  facility  by  which  nations  yield 
up  principle  in  favor  of  political  reality. 
Further,  it  is  intended  to  illustrate  that 
the  doctrine  of  blockade  is  merely  part 
of  a  larger  scheme  which  is  appropriate 
for  application  as  an  instrument  of 
national  power  in  the  complex  interna- 
tional society  of  the  current  century. 

It  will  not  be  advocated  that  the 
"rule  of  law"  so  treasured  by  our 
Western  society  be  overthrown  in  a 
quest  for  temporary  advantage.  It  is 
hoped  merely  to  articulate  what  is 
believed  to  be  an  existing  ground  swell 
of  legal  and  lay  opinion  that  "laws  and 
institutions  are  constantly  tending  to 
gravitate.  Like  clocks,  they  must  be 
occasionally  cleansed,  and  wound  up, 
and  set  to  the  true  time."1 

I-FOUNDATION  OF  THE  LAW 
AND  CUSTOM  OF  BLOCKADE 

In  ancient  times,  conflicts  between 
rulers  of  tribes  or  the  early  city-states 
usually  resulted  in  the  involvement  of 
all  political  entities  adjacent  to  associ- 
ated military  operations.  Belligerents,  as 
the  active  participants  became  known, 
always     attempted     to     convert     non- 


participatoxs  into  allies;  failing  in  that,  it 
was  expected  that  action  could  be  taken 
to  at  least  insure  that  the  opposition 
would  not  receive  the  assistance  of 
bystanders.  Such  action  normally  re- 
sulted in  some  form  of  operations 
against  the  commerce  of  the  neutrals,  as 
they  later  came  to  be  known,  and  such 
interference  was  justified  on  political 
rather  than  legal  grounds,  if  indeed  it 
were  thought  necessary  to  justify  it  at 
all.2  In  those  early  centuries  of  human 
violence,  the  "style"  of  warfare  was 
usually  that  of  the  siege  against  the 
strong  points  of  an  enemy  rather  than 
general  campaigns  throughout  the  coun- 
tryside. Under  such  circumstances,  little 
need  existed  among  states  to  formulate 
any  sort  of  legal  basis  for  regulating  the 
trade  of  neutrals  with  all  belligerents, 
since  it  was  clearly  unprofitable  for  an 
apolitical  neutral  to  attempt  to  continue 
trade  with  a  besieged  point  when  a 
ready  market  for  his  goods  existed 
among  the  besiegers.  On  the  other  hand, 
neutrals  were  normally  required  to  con- 
tinue trade  with  any  accessible  belliger- 
ent, since  "the  discontinuance  by  a 
neutral  of  intercourse  with  either  bel- 
ligerent, where  not  an  effect  of  the 
operations  taking  place  .  .  .  seemed 
...  so  plain  a  form  of  alliance  with  or 
subservience  to,  the  other  .  .  ."3  that  it 
was  clearly  a  political  act  rather  than 
one  arguable  as  a  matter  of  law. 

Before  it  was  possible  to  contemplate 
legal  justification  for  the  continuance  or 
suspension  of  commerce  with  a  bellig- 
erent by  a  neutral,  it  was  first  necessary 
for  the  concept  of  neutrality  to  become 
in  "some"  form  a  recognized  institution 
of  the  law  of  nations,  and  until  the 
freedom  of  neutral  commerce  was  in 
some  form  guaranteed.'  This  status  of 
authorized  impartiality  of  third  states 
while  war  raged  between  others  was  not 
formalized  and  incorporated  into  the 
law  of  nations  as  the  institution  of 
neutrality  until  the  16th  century.5  Until 
that  time,  the  principle  of  land  warfare 
which  forbade  all  forms  of  intercourse 
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with  besieged  places  governed.  Toward 
the  Liter  portion  of  the  period  the 
growth  01  internationa]  commerce  in- 
tensified    the    belief    thai    partial   ncu- 

tralit\     Was    unjust,    and    rules    aimed   at 

formalizing  the  limits  of  a  "just  neu- 
trality1  began  to  evolve.  The  earliest  ol 

these   rules  ended    the  total  interdiction 

ol  neutral  commerce  with  besieged 
places  hut  enjoined  neutrals  from  trans- 
porting into  such  places  either  armed 

troop-  or  specified  materials  which 
would  tend  to  mitigate  the  effects  of 
th<  siege.  One  author  points  out  that 
thi>  relaxation  was  more  significant  as 
the  establishment  of  a  principle  rather 
than  an)  meaningful  authorization  to 
trade,  "since  places  so  circumscribed 
would  be  very  unlikely  markets  to  seek 
with  articles  not  of  some  immediate 
utility  to  the  defense."7 

Thus,  by  the  16th  century,  at  least 
some  elementary  rules  regulating  neutral 
commerce  with  respect  to  belligerents 
existed,  although  they  were  derived 
principally  from  the  experiences  of  land 
warfare.  It  was  at  this  time  that  the 
unilateral  action  of  one  state,  Holland, 
introduced  into  the  growing  stream  of 
international  law  a  new  principle,  based 
in  part  on  older  precedent.  The  princi- 
ple was  that  of  blockade,  whereby  a 
belligerent  has  come  to  be  entitled  as  a 
matter  of  law  to  cut  off  the  free  access 
of    neutral    commerce    to   the   ports  or 

fa 
an  enemy. 

In  1584,  while  at  war  with  the 
Spanish  Netherlands,  the  Dutch  Govern- 
ment issued  a  proclamation  (placaat) 
declaring  that  all  Flanders  ports  then  in 
the  hands  of  Spain  were  under  siege 
from  the  sea,  and  that  no  commerce 
would  be  allowed  entry.9  This  preten- 
sion was  based  on  the  ancient  right  of  a 
besieger  to  prevent  by  all  means  avail- 
able the  crossing  of  a  line  of  investment 
by  a  neutral  and  the  fact  that  the  Dutch 
naval  forces  had  considerable  power  to 
enforce  the  declaration  on  neutrals 
seeking  entry.  Significantly,  no  effort 
was  made  to  invest  these  ports  with  land 


lorees  at  the  same  time,  although  it  was 
deaii)    the  Dutch  intention  "to  use  the 

right  ol  siege  on  an  unprecedented 
scale. 

The  concept  ol  tin'  maritime  block- 
ade thus  was  established  at  the  end  of 
the  Kith  century,  but  before  any  sense 
of  legality  could  he  attached  to  it,  it  was 
necessary   for  the  publicists  to  begin  the 

process  of  formalizing  the  institution  by 

incorporating  it  into  the  growing  body 
ol  writings  which  we  have  come  to 
know  as  the  law  ol  nations.  The  most 
renowned  of  the  early  publicists, 
Grotius,  writing  in  1624,  obliquely  men- 
tions the  justification  for  the  closure  of 
ports  as  distinct  from  the  idea  of  con- 
current siege  by  land  forces  in  the 
following  terms: 

For  if  I  cannot  defend  myself 
without  intercepting  what  is  sent, 
necessity  .  .  .  will  give  me  the  right 
to  intercept  it .  .  ..  If  the  introduc- 
tion of  the  supplies  impeded  me 
in  the  pursuit  of  my  right,  and 
this  was  open  to  the  knowledge  of 
the  person  who  introduced  them, 
as  if  I  was  [sic]  keeping  a  town 
invested,  or  ports  closed,  and  a 
surrender  or  peace  was  already 
looked  for,  he  will  be  bound  to 
repay  me  for  the  damage  occa- 
sioned by  his  fault .  .  ..* 1  (Em- 
phasis added.) 

This  early  articulation  by  Grotius  is 
significant  for  several  reasons.  First,  by 
the  use  of  the  words  "keeping  a  town 
invested,  or  ports  closed,"  he  seems  to 
imply  that  he  was  considering  two 
distinct  concepts,  one  of  siege  in  the 
traditional  sense,  and  the  other  of 
blockade  in  the  more  modern  sense, 
although  he  fails  to  use  the  word 
"blockade."12  Secondly,  the  use  of  the 
phrase,  "and  a  surrender  or  peace  was 
already  looked  for,"  has  been  inter- 
preted as  indicating  an  essential  differ- 
ence between  actual  blockades  backed 
up  by  real  naval  strength  as  opposed  to 
fictitious  blockades  laid  on  only  by 
placaat.13    It   is   exactly    this  point  of 
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actual  versus  "paper"  blockades  that 
later  became  so  controversial  in  the 
evolution  of  neutral  rights  at  sea,  and  it 
is  noteworthy  to  see  that  this  issue  was 
anticipated  in  the  earliest  days  of  the 
institution.  Finally,  the  statement  actu- 
ally prohibits  all  commerce  with  be- 
sieged places,  since,  as  noted  above, 
such  places  would  have  little  interest  in 
goods  not  helpful  in  some  way  to  the 
defense,  and  all  such  goods  were  his- 
torically prohibited. 

In  1630,  with  Grotius'  formulation 
only  five  years  old,  the  Dutch  once 
more  desired  to  apply  naval  pressure  on 
Flanders,  but  by  this  date  had  not  the 
means  to  apply  this  new  form  of  siege 
to  all  ports  at  the  same  time.  Question- 
ing the  applicability  of  blockade  under 
these  conditions,  and  fearing  to  an- 
tagonize the  now-neutral  England,  the 
Admiralty  of  Amsterdam  was  queried 
for  its  opinion.  The  analysis  given  was 
summed  up  by  a  jurist  writing  in  a  later 
century,  and  was  to  the  effect  that  "the 
rule  which  obtains  in  the  case  of  towns, 
which  are  properly  said  to  be  be- 
sieged .  .  .  extends  also  to  the  enemy's 
ports,  which  when  invested  by  ships,  are 
said  to  be  besieged."1  Accordingly,  the 
States  General  announced  in  a  placaat 
dated  9  July  1630,  that  the  Flanders 
coast  was  blockaded  and  that  neutral 
ships  found  at  any  distance  from 
Flanders  intending  to  call  at  those  ports 
would  be  confiscated.  Further,  the 
placaat  went  on  to  state  that  ships 
which  succeeded  in  passing  the  blockade 
into  Flanders  ports  would  remain  sub- 
ject to  confiscation  wherever  inter- 
cepted on  the  outward  voyage.15  Here, 
then,  is  the  source  document  of  the 
modern  institution  of  blockade— all 
commerce  to  be  cut  off,  without  regard 
to  its  status  as  contraband,  with  the 
further  claim  to  vast  powers  over  neu- 
tral commerce  far  removed  from  the 
actual  place  of  investment.  This  preten- 
tious claim  by  the  Dutch  did  not  remain 
unchallenged,  of  course.  Although  the 
blockade  thus  established  did  not  last 


very  long  and  no  records  are  available  as 
to  its  results,  the  swift  development  of  a 
body  of  treaties  between  Holland  and 
various  countries  beginning  with  the 
French  in  1646  (all  of  which  rejected 
the  broad  principles  of  the  1630 
placaat)  indicates  vigorous  neutral  diplo- 
matic activity  to  secure  their  trade  with 
belligerents.1  Such  activity  continues 
even  today. 

As  the  proponents  of  the  institution 
of  blockade,  the  Dutch  continued  to 
figure  prominently  in  its  development 
so  long  as  they  remained  a  significant 
seapower.  Their  stewardship  of  the  insti- 
tution during  this  era  has  been  charac- 
terized by  the  English  jurist  Westlake  as 
having  been  "marked  by  the  widest 
renunciation  of  the  right  to  interfere 
with  neutral  commerce,  the  widest 
actual  interference  with  it  when  oppor- 
tunity offered,  and  the  absolute  refusal 
to  recognize  [the  right  to]  a  similar 
interference  with  it  by  others."  7  The 
Dutch  did  not  remain  alone  for  long,  as 
the  changing  realities  of  European 
power  soon  brought  the  rising  seapower 
of  England  into  partnership  with  them 
in  proclaiming  a  blockade  "of  France 
and  all  French  possessions"  after  1689. 
In  this  proclamation,  both  states  resur- 
rected completely  the  spirit  of  the  1630 
Dutch  placaat  by  asserting  the  intention 
of  capturing  ships  bound  for  French 
ports  wherever  found.18  This  first 
appearance  of  England  as  a  blockading 
power  should  be  marked  as  some  sort  of 
milestone  since  she  continued  to  occupy 
that  role  almost  perpetually  afterward, 
rapidly  assuming  from  Dutch  hands  the 
responsibility  for  enforcing  and  en- 
larging the  doctrine.  Additionally,  West- 
lake  claims  that  this  event  is  the 
probable  source  of  the  basis  for  all 
English  (and  consequently  American) 
Prize  Law,  which,  according  to  repeated 
Admiralty  and  U.S.  Supreme  Court 
decisions,  has  been  derived  from  "the 
received  law  of  nations":  i.e.,  the 
placaat  of  1630.19 

The     British,     however,     did     not 
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vacillate  in  their  application  of  this  new 

doctrine  as  had  the  Dutch.  The} 
claimed  the  right  to  interdict  com- 
pletelv  neutral  commerce-  hound  lor 
their  opponents  and  in  the  years  im- 
mediately following  established  the 
British  "doc  trine  of  war  that,  no  matter 
h\  whom  carried,  goods  lor  an  enemy  or 
belonging  to  an  enemy  could  legiti- 
mately be  taken.'20  From  this  date 
onward,  the  history  of  blockade  is 
largely  the  history  of  England  and  her 
rise  to  maritime  greatness.  When  Britan- 
nia ruled  the  waves,  one  of  the  most 
efficient  tools  of  her  leadership  was  the 
blockade. 

II-BRITISH  SEAPOWER 
AND  BLOCKADE 

Throughout  the  18th  century, 
Europe  was  in  an  almost  constant  state 
of  war,  with  Britain  sometimes  a  bel- 
ligerent, sometimes  neutral,  and  some- 
times cast  in  both  roles  simultane- 
ously.21 During  the  period,  the  crucible 
of  frequent  and  intensifying  war  not 
only  permitted  the  forging  of  a  refined 
instrument  of  blockade  but  forced  as 
well  the  advancement  of  naval  tech- 
nology at  an  accelerated  pace.  In  1700, 
fleets  generally  duplicated  the  practice 
of  land  armies  in  retiring  to  winter 
quarters,  leaving  only  a  small  force  to 
patrol  vital  areas.  By  1800,  large  squad- 
rons were  able  to  be  constantly  at  sea, 
exercising  dominion  over  vast  areas  of 
the  ocean  surfaces  by  virtue  of  their 
presence.  Such  increased  activity  "made 
far  more  rigorous  and  oppressive"  those 
British  assertions  over  control  of  neutral 
commerce  made  in  earlier  years.2  The 
growing  presence  of  the  Royal  Navy  at 
sea  was  met  by  ever  more  vociferous, 
but  generally  ineffective,  resistance  on 
the  part  of  maritime  neutrals  toward 
interference  with  their  claimed  rights  to 
trade  with  any  country  with  which  they 
were  at  peace. 

The  turbulence  of  the  age  was 
capped     by     the     cataclysmic    struggle 


against  the  French  Revolution  and 
Napoleon.  A  passage  by  Mahan  best 
describes  the  situation  as  it  affected 
neutral  states: 

In  the  effort  to  bring  under  the 
yoke  of  their  own  policy  the 
commerce  of  the  whole  world,  the 
two  chief  contestants,  France  and 
Great  Britain,  swayed  back  and 
forth  in  deadly  grapple  over  the 
vast  arena,  trampling  underfoot 
the  rights  and  interests  of  the 
weaker  parties;  who,  whether  as 
neutrals,  or  as  subjects  of  friendly 
or  allied  powers,  looked  helplessly 
on,  and  found  that  in  this  great 
struggle  for  self-preservation, 
neither  outcries,  nor  threats,  nor 
despairing  submission,  availed  to 
lessen  the  pressure  that  was  gradu- 
ally crushing  out  both  hope  and 
life.23 

British  practice  was  especially 
onerous,  as  she  clung  to  her  contention 
that  blockades  were  enforceable  by 
far-ranging  isolated  cruisers,  and  she 
frequently  declared  blockades  backed 
by  just  sufficient  naval  force  as  to 
permit  the  barest  claim  to  efficiency. 
But  the  real  basis  of  neutral  complaint 
against  England  was  the  belief  that  the 
British  use  of  the  blockade  often  had 
the  aim,  not  to  deprive  an  enemy  of 
goods,  but  to  secure  for  Englishmen  the 
trade  thus  barred  to  neutrals.  The 
suspicion  appears  justified  in  the  light  of 
an  observation  by  Lord  Grenville  in  a 
letter  of  18  February  1806,  in  which  he 
says: 

We  have  a  right  to  prevent  that 
[trade]  which  is  injurious  to  us, 
and  may,  if  we  think  right,  in 
cases  where  we  think  the  advan- 
tage to  ourselves  compensates  or 
overbalances  the  injury;  a  princi- 
ple manifest  in  the  case  of  a  siege, 
where  we  exclude  all  the  world 
from  intercourse  with  the  town 
besieged,  but  carry  it  on  ourselves, 
whenever  we  think  it  beneficial  to 

i  2  4 

our  interests  to  do  so. 
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In  response  to  this  so-called  British 
system,  "the  continental  powers  began 
to  aim  only  at  establishing  some  rule 
which  should  prevent  ineffective,  and 
therefore  .  .  .  inequitable,  blockades." 
These  continental  powers  advocated 
another  interpretation  of  the  blockade 
principle  which  was  drawn  from  their 
own  experience  as  maritime  states  more 
often  cast  in  the  role  of  neutrals  rather 
than  belligerents.  In  their  view,  block- 
ades could  only  be  legitimate  "if  there 
be  manifest  danger  in  entering  the 
blockaded  port,  from  the  cannon  either 
of  ships,  stationary  and  sufficiently  near 
one  another,  or  of  works  on  land."26 
That  is,  they  claimed  that  the  right  of 
the  blockading  power  to  interdict  non- 
contraband  neutral  commerce  derived 
solely  from  the  blockader's  ability  to 
control  the  sea  immediately  off  the  port 
in  the  same  sense  that  a  besieging  army 
could  command  the  land  approaches  to 
a  town.2  7 

Countering  this  claim,  the  British 
insisted  that  the  legality  of  a  blockade 
was  proven  if  the  blockader  could 
"maintain  such  a  force  as  would  be  of 
itself  sufficient  to  enforce  the  block- 
ade."28 Additionally,  Britain  refused  to 
accept  any  limitation  on  the  geographic 
placement  of  the  blockading  forces  or 
of  their  numbers.  The  real  danger 
needed  to  make  a  blockade  effective, 
and  thus  legal,  she  asserted,  could  be 
posed  by  numbers  of  individual  cruising 
warships  even  at  great  distances  from 
the  blockaded  coast;  and  that  such 
cruisers,  in  keeping  with  the  practice  of 
Holland  in  earlier  years,  could  capture 
lawfully  even  intended  violators  of  the 
blockade.  The  British  position,  thus, 
was  identical  to  that  of  the  Dutch  at  the 
time  of  the  1630  placaat,  and,  as  the 
Mahan  quote  above  indicates,  no  power 
or  plea  could  move  them  from  it  in  the 
face  of  the  threat  from  France. 

At  the  same  time,  however,  it  was 
realized  in  Britain  that  the  maritime 
balance  of  the  world  had  begun  to  shift 
from    European    waters,    for    "a    new 


power  had  now  arisen  on  the  western 
shore  of  the  Atlantic,  whose  position, 
and  maritime  spirit,  were  calculated  to 
give  new  and  vast  importance  to  every 
question  of  neutral  rights.  "2  9  The  early 
British  appreciation  of  deep  American 
interest  in  affairs  concerning  maritime 
neutral  rights  was  predicated  on  the 
announced  aims  of  the  newborn  Re- 
public from  the  earliest  days  of  inde- 
pendence.30 Even  the  earliest  American 
diplomacy  attempted  to  deal  with  all 
aspects  of  maritime  commercial 
freedom  in  order  to  secure  for  her 
private  traders  and  national  good  the 
benefits  of  international  commerce,  but 
the  basic  American  view  of  blockade  is 
best  represented  in  the  instructions 
given  to  the  American  Minister  in 
London  in  1804,  which  said,  in  part: 

In  order  to  determine  what 
characterizes  a  blockaded  port, 
that  denomination  is  given  only 
.  .  .  where  there  is  by  the  disposi- 
tion of .  .  .  ships  stationary  or  suf- 
ficiently near  an  evident  danger  in 
entering.3 

The  fictitious  blockades  pro- 
claimed by  Great  Britain,  and 
made  the  pretext  for  violating  the 
commerce  of  neutral  nations,  has 
been  one  of  the  greatest  abuses 
ever  committed  on  the  high 
seas.  .  .  .  The  whole  scene  was  a 
perfect  mockery,  in  which  fact 
was  sacrificed  to  form,  and  right 
to  power  and  plunder. 

What  had  been  a  controversy  be- 
tween Britain  and  the  continental  neu- 
trals was  now  joined  by  a  parallel,  but 
independent,  controversy  between 
Britain  and  America;  yet,  British  deter- 
mination to  uphold  her  position  "be- 
came a  cornerstone  of  national  policy," 
and  "was  considered  of  such  importance 
in  1812  that ...  we  considered  the  dis- 
advantages of  having  the  United  States 
added  to  our  enemies  less  than  those 
that  would  follow  from  a  modification 
of  our  code."       This  intransigence  had 
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it>  expected  re8llll  when  President  Madi- 

-<>n  "made  clear  that  'mock  blockades1 
were  one  of  the  principal  causes  of  the 
war*1  which  opened  in  1 H 1 12. 

Neither  the  European  settlement  at 
Vienna  in  1 81 5  nor  the  Treat)  of  Ghent 

between  Britain  and  the  United  States 
late  in  the  preceding  year  resolved  the 
issues  of  neutral  rights  so  hotly  con- 
tested through  the  previous  25  years.  It 
remained  lor  the  next  major  European 
war  to  bring  about  the  conditions  under 
which  some  degree  of  reconciliation 
between  the  opposing  views  could  be 
attained.  In  1854,  the  perpetual  ene- 
mies, continental  France  and  insular 
Britain,  were  allies  in  the  Crimean  War 
which  opened  in  that  year.  If  they  were 
to  be  effective  in  the  joint  application 
of  their  seapower,  it  was  recognized  that 
some  compromise  must  be  struck  on 
their  policies  toward  neutral  rights  at 
sea,  and  a  temporary  agreement  was 
reached.  At  the  Congress  of  Paris  in 
1856,  this  compromise  was  enacted  into 
a  joint  convention  among  the  states 
present  and  was  promulgated  as  the 
Declaration  of  Paris,  in  which  all  mari- 
time  powers  were  invited  to  join. 

The  Declaration  of  Paris  represented 
the  first  codification  of  the  rules  of 
maritime  war  which  was  generally 
accepted  among  maritime  states.  The 
Declaration  consisted  of  four  points  of 
agreement  among  the  powers,  of  which 
the  first  abolished  privateering,  and  the 
fourth  declared  the  principle  that: 

Blockades,  in  order  to  be  bind- 
ing, must  be  effective;  that  is  to 
say,     maintained     by     force    suf- 
ficient really  to  prevent  access  to 
the  coast  of  the  enemy. 
Even  this  enunciation  fell  far  short  of 
complete    reconciliation    of   the    differ- 
ences  of   the    powers,   as  the   language 
apparently  was  left  deliberately  obscure 
and  ambiguous.  Britain  remained  free  to 
interpret  "force  sufficient  really  to  pre- 
vent access"  as  she  might  see  her  inter- 
ests at  the  moment.  In  retrospect,  it  is 
clear     that     the     Declaration     simply 


codified  the  pragmatic  essence  of  recent 

experience,  and  is  significant  less  for  its 
content     than    for    the    fact    that    any 

agreement  was  possible  among  the  self- 
seeking  states  which  authored  it.  It  is 
significant  to  point  out  that  it  was 
historic  British  policy  and  seapower 
alter  1689  which  essentially  fixed  both 
the  form  and  scope  of  the  Declaration, 
since  the  principles  set  forward  either 
conformed  directly  with  those  policies 
or  were  generated  by  the  erosion  of 
certain  facets  of  them  by  decades  of 
neutral  resistance. 

The  broad  theoretical  claims  of  Brit- 
ish   blockade   policy    over   those   years 
were  given  meaning  and  effect  by  Brit- 
ish   seamen.    However,    the    reality    of 
British  principle  is  summed  up  by  the 
remarks  of  one  Member  of  Parliament, 
who,   after  acknowledging  insular  Brit- 
ain's dependence  on  imported  food  and 
exported  manufactures,  goes  on  to  say: 
These      considerations     have 
always  led  us,  practically,  to  vio- 
late  our   own    theory   of  a  com- 
mercial   blockade,    whenever   the 
power  to   do  so  has  remained  in 
our  hands  ....  It  is  true  we  have 
maintained,  for  our  navy,  the  tra- 
ditional right  and  duty  of  a  block- 
ade, whilst  (I  beg  your  attention 
to    the    distinction)    we   have    in- 
variably connived  at  its  evasion. 

III-AMERICAN  INFLUENCE  ON 
THE  LAW:  CONTINUOUS  VOYAGE 

Although  American  influence  on  the 
Declaration  of  Paris  was  negligible,  the 
maturing  of  her  sea  strength  and  the 
necessities  of  the  American  Civil  War 
which  broke  out  in  1861  were  to  leave  a 
distinct  American  influence  on  the 
further  evolution  of  the  recognized  prin- 
ciples of  blockade.  During  that  conflict, 
American  courts  were  to  apply  a  prin- 
ciple to  blockade  which  had  once  been 
purely  a  colonial  policy  of  the  European 
mercantilist  states,  i.e.,  the  Doctrine  of 
Continuous  Voyage. 
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Shortly  before  the  outbreak  of  the 
insurrection,  the  United  States  position 
with  respect  to  the  law  of  blockade  was 
summarized  in  the  instructions  of  the 
American  Secretary  of  State  to  Ameri- 
can Ministers  abroad.  The  position 
taken  reverted  to  the  archaic  view  of  the 
blockade  as  an  extension  to  seaward  of 
investing  forces  around  localized  mili- 
tary strongpoints.  In  the  words  of  the 
Secretary: 

The  investment  of  a  place  by 
sea  and  land  with  a  view  to  its 
reduction  ...  is  a  legitimate  mode 
of  prosecuting  hostilities  .  .  ..  But 
the  blockade  of  a  coast,  or  of 
commercial  positions  along  it, 
without  any  regard  to  ulterior 
military  operations,  and  with  the 
real  design  of  carrying  on  a  war 
against  trade  ...  is  a  proceeding 
which  is  difficult  to  reconcile  with 
reason  or  with  the  opinions  of 
modern  times.  To  watch  every 
creek,  and  river,  and  harbour 
upon  an  ocean  frontier,  in  order 
to  seize  and  confiscate  every  ves- 
sel..  .  attempting  to  enter  or  go 
out,  without  any  direct  effect 
upon  the  true  objects  of  war,  is  a 
mode  of  conducting  hostilities 
which  would  find  few  advocates  if 
now  first  presented  for  considera- 


tion 
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This  interpretation  was  one  not  only 
substantially  out  of  step  with  the  dis- 
tilled theory  of  the  previous  centuries 
but  one  directly  contrary  to  that 
adopted  by  the  Federal  forces  in  1861. 
It  is  instructive  only  as  one  additional 
example  of  the  readiness  of  states  in  the 
international  community  to  lay  what- 
ever interpretation  on  ambiguous  as- 
pects of  the  law  of  nations  as  best  serves 
their  instant  interests.  In  1859,  Cass  was 
expressing  an  interpretation  that  would 
favor  the  commercial  interests  of  the 
United  States  in  any  contest  of  major 
European  naval  powers;  it  represents 
merely  a  diplomatic  gambit  to  compen- 
sate for  America's  weak  naval  strength 


as  opposed  to  the  European  states.  In 
1861,  however,  the  Federal  Government 
found  itself  at  war  with  a  group  of 
southern  states  whose  maritime  poten- 
tial was  miniscule  compared  to  that  of 
the  North,  and  consequently  we  find 
the  North  quickly  attempting  to  occupy 
the  same  "high  ground"  so  firmly  held 
by  Great  Britain  vis-a-vis  the  United 
States.  Once  more,  principle  yielded  to 
political  reality. 

President  Lincoln  acted  within  a 
week  of  the  fall  of  Fort  Sumter  to 
proclaim  on  19  April  1861,  that  the 
ports  of  the  rebellious  states  from  South 
Carolina  to  Texas  were  blockaded  "in 
pursuance  of  the  laws  of  the  United 
States  and  the  law  of  nations,"  later 
extending  the  blockade  to  the  states  of 
Virginia  and  North  Carolina  as  their 
rebel  status  became  apparent. 

Although  the  United  States  had  re- 
fused to  accede  to  the  recent  Declara- 
tion of  Paris,  1  the  question  of  effec- 
tiveness of  the  blockade  was  immedi- 
ately a  point  of  controversy,  as  the 
United  States  had  long  championed  the 
principle  of  "effectiveness"  as  a  deter- 
minant of  legality.  One  historian  has 
noted  that  in  April  1861  the  Federal 
Navy  possessed  only  35  modern  vessels, 
and  that  only  three  steam-propelled 
vessels  were  immediately  available  for 
blockade  duty.42  Another  points  out 
that  the  length  of  the  shoreline  to  be 
interdicted  by  this  force  was  in  excess 
of  3,500  miles,  from  Washington  down 
the  Potomac  around  to  the  mouth  of 
the  Rio  Grande,  and  that  it  included 
189  river  mouths  and  harbors. 

It  is  easy  to  visualize  the  mixture  of 
skepticism  and  outrage  with  which  Brit- 
ain and  the  other  European  maritime 
powers  greeted  the  pretensions  of  the 
Federal  Government!  Truly,  "an  effec- 
tive blockade  on  such  a  scale  was  a  thing 
unprecedented,  even  in  the  operations 
of  the  foremost  naval  powers  in  the 
world."44 

Nevertheless,  the  normal  seaborne 
trade    of   the    southern    states  declined 
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immediately  alter  the  proclamation  of 
blockade,  parti)  because  Borne  neutrals 
acceded  t*»  it  vohintaril)  and  took  their 

trade  el>ewhere,  lnit  more  likeK  because 
of  tlie  normal  dislocation  of  trade  ac- 
company in^  a  shilt  from  a  peacetime  to 
a  wartime  economy.  This  reduction 
ol  trade  and  its  effect  on  the  price  of 
cotton  in  Europe  lent  credence  to  the 
Federal  claim  to  effectiveness  of  their 
skeletal  Bea  forces  in  the  early  months 
of  the  blockade.46 

Soon,  however,  the  weakness  of  the 
Federal  force,  combined  with  the  grow- 
ing demand  in  the  South  for  the  import 
of  the  sinews  of  war,  encouraged  the 
development  of  enlarged  trade  efforts  in 
defiance  of  the  blockade.  Since  under 
Vnglo-American  policies  the  liability  to 
capture  began  for  the  blockade  runner 
at  the  moment  of  departure  on  the 
illegal  voyage,  enterprising  shippers 
sought  to  shorten  this  exposure  to  a 
minimum.  The  several  neutral  ports 
which  closely  surrounded  the  blockaded 
area,  such  as  Bermuda,  Nassau,  Havana, 
etc.,  soon  became  entrepots  for  the 
transshipment  of  goods  bound  in  and 
out  of  the  South.  The  arrangement 
facilitated  specialization  of  shipping 
used  in  the  trade,  with  fast,  shallow- 
draft  steamers  used  for  the  two-  or 
three-day  run  in  and  out  of  the  block- 
aded ports,  and  large  slow,  and  stout 
vessels  used  for  the  long  ocean  crossing 
to  Europe.47 

The  Federal  authorities  now  looked 
to  the  mercantilist  Doctrine  of  Continu- 
ous Voyage  as  justification  for  the 
arresting  of  this  trade.  Union  cruisers 
operated  far  offshore  to  back  up  the 
forces  available  for  close-in  observation 
of  southern  ports,  and  deliberately 
positioned  themselves  to  intercept 
oceangoing  traffic  bound  from  Europe 
to  the  various  neutral  ports  off  the 
southern  coast.  They  soon  began  to 
bring  in  for  adjudication  under  prize  law 
a  number  of  neutral  vessels,  mostly 
British,  which  appeared  from  their 
cargoes  and  documents  to  be  enroute  to 


such  ports.  In  the  first  announced  deci- 
sion,   which   was  not  appealed  by  the 

British    owners,     ship     and     cargo    were 

condemned  for  attempting  violation  of 
the  blockade.  The  U.S.  District  Court 

held  that: 

The  cutting  up  of  a  continuous 
voyage    into  several  parts  ...  can- 
not  make   a  voyage   which   in  its 
nature   is  one    to  become  two  or 
more  voyages,   nor  make   any   of 
one  entire  voyage  to  become  legal 
which   would   be   illegal  if  not  so 
divided.48 
A   better-known   case,   that  of  the  Ber- 
muda,   which    was    finally    decided    in 
1865,    is   even    more    definitive   of  the 
Doctrine   as   applied   by   the  American 
Courts.    Intercepted    on    a   voyage    be- 
tween Bermuda  and  Nassau,  both  neu- 
tral ports,   the  Bermuda  and  her  cargo 
were  condemned  by  the  District  Court 
for    attempted    blockade    running.    On 
appeal  to  the  U.S.  Supreme  Court,  the 
decision  was  confirmed,  because,  in  the 
words  of  the  Court: 

Successive  voyages,  connected 
by  a  common  plan  and  a  common 
object,   form   a  plural  unit.  They 
are  links  in  the  same  chain,  each 
identical  in  description  with  every 
other,    and  each  essential  to  the 
continuous  whole.   The  ships  are 
planks  of  the  same  bridge,  all  of 
the  same   kind,  and  all  necessary 
to  the  convenient  passage  of  per- 
sons and  property  from  one  end 
to  the  other.4 
The  most  celebrated  case  of  the  war  was 
that  of  the  Springbok,  which  had  been 
captured  enroute  from  London  to  Mata- 
moros,   Mexico,  a  port  adjacent  to  the 
Rebel   port  of  Brownsville,  Texas.  On 
appeal,    the  Supreme  Court  confirmed 
the    condemnation    of   the  cargo  only, 
saying: 

That  the  voyage  .  .  .  was  as  to 
cargo,  both  in  law  and  in  the 
intent  of  the  parties,  one  voyage; 
and  that  the  liability  to  con- 
demnation .  .  .  attached     to     the 
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cargo  from  the  time  of 
sailing.5 
Two  significant  aspects  of  the  Spring- 
bok case  are  worth  noting.  First,  the 
initial  condemnation  had  been  based  on 
evidence  adduced  from  two  other  cases 
then  in  the  process  of  being  tried.5 
This  violated  the  traditional  principle 
that  condemnation  must  derive  solely 
on  evidence  adduced  from  the  ship's 
papers  or  the  responses  of  her  officers 
or  crew  to  interrogation.  Secondly,  the 
British  Government  openly  approved 
the  decision  in  its  rejection  of  the 
request  of  the  British  owners  for  an 
expression  of  protest,  by  saying: 

Having     regard     to     the    very 
doubtful    character    of    all    trade 
ostensibly    carried   on  at  Nassau, 
and  to  many  other  circumstances 
of  suspicion  before  the  Court,  Her 
Majesty's  Government  are  not  dis- 
posed to  consider  the  argument  of 
the  court  on  this  point  as  other- 
wise than  tenable.52 
Some  observers53  viewed  the  absence  of 
British   protest   as   reflecting   a  sinister 
intent  to  let  the  method  and  decision 
stand  as  a  precedent  upon  which  to  base 
future  British  actions,  as  in  fact  they  did 
during  World  War  I. 

In  the  extension  of  the  Doctrine  of 
Continuous  Voyage  to  blockade,  the 
American  courts  had  moved  into  an 
area  without  exact  precedent;  even  in 
the  colonial  confiscations,  no  ship  or 
cargo  had  been  condemned  during  the 
first  stage  of  an  illegal  voyage.  Under- 
standably, international  jurists 
expressed  general  disapproval,  and  over 
the  next  several  decades  dozens  of 
criticisms  of  the  American  action  were 
delivered  within  the  international  law 
community.  This  wave  of  disapproval 
culminated  in  an  expression  by  the 
maritime  prize  committee  of  the  In- 
stitute of  International  Law  in  1882 
that  such  a  doctrine,  if  allowed  to 
stand,  would  "annihilate"  neutral  trade 
on  the  mere  "suspicion  that  the  car- 
go ..  .  may     be     transshipped  .  .  .  and 


carried   to    some  effectively  blockaded 
port. 

The  Doctrine  of  Continuous  Voyage 
was  not  a  uniquely  American  contribu- 
tion to  the  developing  law,  being 
founded  in  earlier  British  colonial  prac- 
tice, but  its  application  to  blockade  by 
American  courts  opened  the  Pandora's 
box  which  had  long  served  to  contain  in 
large  measure  the  most  volatile  issues  of 
neutral  rights.  By  this  action,  the  United 
States  unwittingly  contributed  to  the 
growing  demand  of  all  maritime  powers 
for  some  consensual  formulation  of  the 
law  of  maritime  warfare,  a  demand 
which  was  realized  shortly  after  the 
opening  of  the  new  century  at  the 
London  Conference  of  1908-1909.  At 
that  conference,  the  confused  interpre- 
tations of  centuries  of  experience  would 
be  clarified  in  a  code  of  maritime 
warfare  known  as  the  Declaration  of 
London— a  code  which  even  now  in  the 
1960's  stands  as  the  only  accepted 
formulation  of  the  law  of  blockade  and 
contraband. 

IV-PRECEDENT  ENSHRINED: 

THE  DECLARATION 

OF  LONDON,  1909 

The  Hague  Peace  Conference  of  1907, 
at  the  suggestion  of  both  the  British  and 
German  delegates,  adopted  a  Convention 
for  the  establishment  of  an  International 
Prize  Court  as  a  court  of  appeal  from  the 
national  prize  courts  which  alone  had 
traditionally  evaluated  the  lawfulness  of 
captures  made  at  sea  in  time  of  war. 
Before  such  a  court  could  function, 
however,  it  was  necessary  for  all  maritime 
powers  to  agree  on  the  standards  of 
maritime  warfare  which  the  Court  would 
be  required  to  enforce.  Accordingly, 
Great  Britain  suggested  that  a  conference 
of  such  states  be  assembled  in  London  in 
late  1908  to  formulate  "rules  which,  in 
the  absence  of  special  treaty  provisions 
applicable  to  a  particular  case,  the  Court 
should  observe  in  dealing  with  appeals 
brought  before  it.  "5  5 
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Such  i  conference  did  convene  in 
November  1908,  and  proceeded  to 
devise  a  code  of  maritime  warfare  which 
was  generally  acceptable  to  the  repre- 
sentatives t»l  the  maritime  community. 
It  was  issued  in  Februarj    L909  as  the 

I  declaration  of  London. 

Hie  Declaration  was  the  first,  and 
only,  exhaustive  compilation  of  all  the 
aspects  of  maritime  warfare  which  had 
tor  BO  long  divided  tlie  maritime  powers 

of  the  world.  Even  though  the  Declara- 
tion ultimately  failed  to  be  incorporated 
formal!)  into  tin*  law  of  nations,  it 
remain-  even  toda\  as  the  basis  for  the 
current  international  law  on  blockade, 
contraband,  and  neutral  maritime  rights. 

The  Declaration  treated  the  matters 
of  blockade  and  contraband  quite  ex- 
tensively, devoting  44  of  its  71  Articles 
to  those  topics.  In  brief,  it  confirmed 
the  1856  pronouncement  of  effective- 
ness as  the  test  for  legality  of  blockade 
and,  contrary  to  the  wishes  of  the 
United  States,56  forbade  the  applica- 
tion of  the  Doctrine  of  Continuous 
Voyage  to  blockades,  reserving  it  for  use 
only  against  absolute  contraband.57 
Further,  the  Declaration  forbade  inter- 
ference by  blockading  forces  with  access 
to  neutral  coasts  or  ports,  a  point  much 
sought  after  by  the  northern  European 
neutrals.58 

When  the  Conference  adjourned  on 
26  February  1909,  the  delegates  re- 
turned home  feeling  that  they  had 
contributed  to  a  great  stride  forward  in 
the  regularization  of  international 
affairs.  However,  despite  Britain's  role 
as  sponsor,  the  publication  of  the  Decla- 
ration while  pending  ratification 
brought  great  opposition  by  many 
Britons  who  saw  it  as  an  abdication  of 
British  power.59  When  the  House  of 
Lords  failed  to  enact  a  bill  in  support  of 
the  International  Prize  Court  in  1911, 
the  Declaration  was  effectively  rejected. 
Since  Britain  had  failed  to  take  the 
initiative  in  ratifying  the  Declaration, 
the  remaining  powers  saw  the  futility  of 
attempting   to    consider   it   as   a  viable 


ment   of    the   law  of  nations,  and  the 

Declaration  began  to  gather  dust  on  the 

shelves  of  law  libraries  throughout  the 
world. 

Nevertheless,      the     Declaration     did 

exist  as  die  most  recent  consensus  of 

the  law  of  maritime  war  when  World 
War  I   broke  out  in    1914.  Further,  since 

British  representatives  had  contributed 

to  its  construction  and  had  endorsed  its 
provisions  at  the  close  of  the  Con- 
ference, the  maritime  powers  of  the 
world  looked  on  the  defunct  Declara- 
tion as  "not  merely  a  codification  of 
law,"  but  as  a  "declaration  of  British 
maritime  policy." 

Although  this  appraisal  may  have 
been  accurate  under  the  conditions 
existing  in  1909,  it  appears  that  when 
faced  with  the  actuality  of  war  with  the 
Central  Powers  in  1914,  Britain  realized 
that  a  blanket  acceptance  of  the  Dec- 
laration would  be  inimical  to  her  na- 
tional interest.  Consequently,  she  an- 
nounced on  20  August  1914,  that  the 
Declaration  would  be  the  general  basis 
of  her  maritime  policy  during  the  war 
but  "with  certain  modifications.'  l 
These  modifications  ultimately  rendered 
impotent  the  most  significant  advances 
made  under  the  Declaration,  from  the 
point  of  view  of  the  neutral  maritime 
states.  By  1918,  the  terms  of  the  Dec- 
laration aimed  at  protecting  neutral 
rights  had  been  honored  more  by  their 
breach  than  their  observance.  With 
respect  to  the  detailed  principles  of  the 
law  of  blockade  so  extensively  set  out  in 
the  Declaration,  Britain  avoided  their 
restrictions  simply  by  not  declaring  a 
formal  blockade.  The  rationale  was 
quite  pragmatic,  although  not  expressed 
openly  until  long  after  the  war.  From 
the  British  view, 

A  formal  declaration  of  block- 
ade was  deemed  inadvisable  for 
strategic  and  legal  reasons;  naval 
experts  realized  that  we  could  not 
operate  successfully  in  the  Baltic 
with  any  continuity  .  .  ..  More- 
over, the  Baltic  is  only  one  of  the 
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commercial  gates  into  Germany, 
and  much  of  her  trade  arrives  via 
Rotterdam  .  .  ..  Thus,  it  would  be 
wiser  not  to  announce  the  word 
"blockade."62 

The  prewar  views  of  at  least  one 
British  naval  authority  had  recognized 
before  1911  that  the  realities  of  modern 
war  had  outstripped  the  detailed  legal- 
isms of  the  Declaration.  After  noting 
the  practical  impossibility  of  maintain- 
ing a  close  blockade  against  a  continen- 
tal enemy  in  the  face  of  submarines, 
torpedo  boats,  and  mines,  this  prescient 
naval  officer  went  on  to  assert  that  the 
doctrine  of  blockade  had  become 
merged  within  a  larger  doctrine  dictated 
by  20th  century  necessity— that  of  total 
economic  war.  Pointing  out  the  particu- 
lar sensitivity  of  both  Britain  and  Ger- 
many to  attack  through  their  com- 
merce, he  went  on  to  outline  proposed 
British  actions  in  the  event  of  a  war 
with  Germany  on  the  assumption  that 
the  terms  of  the  London  Declaration 
could  be  ignored  or  avoided.  He 
advised: 

In  that  case,  our  obvious 
course,  to  be  adopted  as  soon  as 
the  naval  situation  permitted, 
would  be  to  declare  a  blockade  of 
the  North  Sea  ports,  and  simul- 
taneously to  make  a  sweeping 
declaration  of  what  was  contra- 
band, including  all  the  principal 
raw  materials  .  .  ..  Neutral  vessels 
would  be  rigorously  held  up  and 
examined  .  .  .  the  doctrine  of  con- 
tinuous voyage  would  be  rigor- 
ously applied. 

The  British  actions  after  1914  closely 
paralleled  this  program  with  all  manner 
of  additional  devices  employed  in  the 
effort  to  completely  cut  off  all  German 
sea  commerce.  These  activities  greatly 
antagonized  the  neutral  trading  powers 
but  ultimately  resulted  in  the  total 
disruption  of  German  economic 
strength  and  starvation  for  her  popula- 
tion. Despite  an  intention  early  in  the 
war    to    remain    within    the    generally 


accepted  rules  of  the  Declaration,  by 
1915  the  effects  of  new  technology  had 
begun  to  be  exerted,  and  both  Germany 
and  Britain  embarked  on  open  and 
unrestricted  economic  war  against  the 
other's  commerce.  It  might  be  suggested 
that  the  only  principle  of  international 
law  which  was  strictly  observed 
throughout  the  war  was  that  of  neces- 
sity, whereunder  all  manner  of  hereto- 
fore reprehensible  actions  could  at  least 
be  rationalized. 

The  enactment  of  the  Declaration,  its 
failure  of  ratification,  and  its  ultimate 
rejection  under  the  stress  of  modern 
technology  are  all  significant  to  this 
study,  but  it  seems  specious  to  berate 
the  obvious  direct  contribution  of  these 
events  to  the  thesis  of  this  paper.  It 
seems  more  profitable  to  point  out 
some  of  the  less  obvious  lessons  to  be 
drawn  from  this  experience. 

The  code  of  maritime  war  hammered 
out  by  the  delegates  to  London  in 
1908-1909  has  made  a  contribution  to 
the  developing  law  of  nations.  It  is 
instructive  primarily  as  a  codification  of 
historical  experience,  and  also  as  ex- 
ample of  the  considerable  risk  inherent 
in  the  enshrinement  of  precedent  with- 
out regard  either  to  the  special  circum- 
stances of  its  creation  or  the  immediate 
realities  of  existing  technology  and 
politics. 

V-CURRENT  STATUS  OF  THE  LAW 

The  evolutionary  process  described 
in  earlier  chapters  has  remained  essen- 
tially at  a  standstill  since  the  abortive 
London  Declaration  of  1909.  Despite 
the  failure  of  the  Declaration  to  be 
formally  adopted  by  the  international 
community,  and  despite  the  almost  uni- 
versal rejection  of  its  key  principles 
during  the  major  wars  of  this  century, 
the  terms  of  the  Declaration  are  yet 
considered  to  be  an  acceptable  expres- 
sion of  the  developed  law  of  maritime 
warfare.  This  paradox  is  explained  by 
the    customary    practice    of   the    inter- 
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national  legal  profession  of  regarding  all 
such  consensual  agreements  among 
-Lit< >  .i>  contributory  to  the  formation 

of  law.  In  its  View,  the  Declaration  itself 
i-  meaningless  as  a  matter  of  law;  but  it 
is  Significant  still  because  it  represents 
the  then-current  views  of  the  interna- 
tional community  and,  tbus,  can  be 
used  as  I  standard  against  which  to 
compare  state  practices  since  that  time. 
Thus,  it  is  common  to  find  heavy 
reliance  placed  by  jurists  and  publicists 
on  the  terms  of  the  Declaration  in  their 
extensive  writings  on  the  subject  of 
maritime  warfare. 

There  are,  therefore,  some  number  of 
fundamental  characteristics  which  a 
given  instance  of  blockade  must  display 
if  it  is  to  avoid  condemnation  by  the 
international  jurist  and  thus  command 
the  respect  and  cooperation  of  the 
community  of  nations  which  inhabit  the 
modern  world.  These  characteristics  are 
derived  from  the  terms  of  the  entire 
developed  body  of  the  law,  including 
the  London  Declaration  which  so  con- 
veniently reflects  previous  experience.  It 
will  be  meaningful,  then,  to  review 
those  characteristics  given  the  greatest 
significance  by  those  two  bodies  of 
organized  opinion:  First,  in  order  to 
complete  the  summary  of  the  evolu- 
tionary process  begun  in  the  17th  cen- 
tury; and  second,  to  permit  a  critical 
analysis  of  the  continued  validity  of 
such  criteria  in  the  world  of  today. 

The  first  principle  generally  applied 
is  that  the  right  to  blockade  is  one 
deriving  only  to  a  belligerent  power, 
solely  as  a  function  of  the  existence  of 
that  state  of  belligerency.64  Modern 
publicists  do  recognize  a  similar  institu- 
tion under  a  condition  short  of  bellig- 
erency known  as  pacific  blockade,  but 
generally  dismiss  this  device  of  the  19th 
century  as  outmoded  !  and  in  any 
event  not  subject  to  the  principles  of 
commercial  blockade  under  discussion. 

Secondly,  the  acknowledged  princi- 
ple of  the  Declaration  of  Paris  regarding 
effectiveness   is   regarded   as  crucial  to 


establishing  the  legal  sufficiency  of  a 
blockade  since  this  element  requires  the 
application  of  actual  naval  power  to 
enforce  the  blockade,  and  is  the  only 
principle  truly  accepted  as  a  part  of  the 
law  of  nations  on  the  subject  of  block- 
ade.66 

Further  conditions  must  be  satisfied, 
and  they  are  again  usually  found  to  have 
been  expressed  in  the  London  Declara- 
tion. Among  them  is  the  requirement 
that  blockades  must  be  confined  to  the 
coasts  or  ports  of  the  enemy  and  that 
access  to  neutral  ports  may  not  be 
restricted.  7  A  natural  corollary  to  this 
requirement  is  the  principle  that  cap- 
tures may  not  be  made  if,  at  the 
moment  of  interception,  the  neutral 
vessel  is  enroute  to  a  neutral  port.68 
This,  of  course,  prevents  the  application 
of  the  Doctrine  of  Continuous  Voyage 
to  blockades  and  constitutes  a  rejection 
by  the  international  law  community  of 
American  practice  during  the  Civil  War. 

The  issue  of  when  a  vessel  becomes 
liable  to  condemnation  for  breach  of 
blockade  was  left  obscure  by  the  Lon- 
don Declaration,  which  merely  men- 
tions the  possibility  of  condemnation  if 
"at  the  time  of  shipment  of  the  goods" 
the  shipper  could  be  presumed  or 
proven  to  have  knowledge  of  intent  to 
break  the  blockade.69  However,  it 
appears  that  at  least  Anglo-American 
jurists  would  support  the  practice 
whereunder  liability  would  commence 
at  the  instant  of  departure  for  a  block- 
aded port.  Such  a  position  appears  to 
have  been  supported  by  American  prac- 
tice in  1917.70 

In  addition  to  imposing  restrictive 
conditions  on  the  blockading  state,  cur- 
rent law  as  expressed  by  the  publicists 
continues  to  reward  it  by  acknowledg- 
ing its  right  to  stop  completely  all  sea 
traffic  enroute  to  or  from  the  enemy.71 
In  the  view  of  the  international  law 
community,  no  state  has  the  right  to 
seize  or  delay  commerce  on  the  high 
seas  except  under  specific  conditions 
associated  with  belligerent  and  neutral 
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status;  it  is,  therefore,  asserted  by  them 
that  the  advantages  to  be  secured  by  a 
state  only  under  the  precise  conditions 
associated  with  the  developed  law  of 
blockade  are  sufficient  to  warrant  the 
insistence  that  states  comply  completely 
with  these  conditions  when  exerting 
naval  power  against  commerce  at  sea. 

It  appears,  however,  that  there  are 
some  fatal  flaws  in  this  argument,  some 
of  which  are  traceable  to  faults  in  the 
source  of  modern  law  and  others  arising 
purely  from  the  modern  status  of  inter- 
national law  itself. 

First,  it  is  clear  that  the  technical 
conditions  of  the  modern  law  of  block- 
ade are  derived  from  the  experience  of 
maritime  states  since  the  17th  century, 
and  that  these  conditions  are  the 
progeny  of  similar  terms  expressed  in 
the  Declaration  of  London.  But,  if  the 
Declaration  itself  could  have  been  re- 
garded within  only  a  few  years  of  its 
formulation  as  "merely  a  body  of  rules 
for  regulating  naval  operations  against 
commercial  systems  that  had  dis- 
appeared,"72 is  it  not  valid  to  suspect 
that  a  modernized  form  of  that  code  is 
equally  contaminated  by  that  charge  of 
anachronism?  In  short,  does  the  view 
of  blockade  expressed  by  modern 
writers  agree  with  the  realities  of  the 
social  and  economic  system  which  it 
seeks  to  regulate  as  sound  international 
law  must  do,  or  is  it  so  far  out  of  step 
with  the  reality  that  it  needs  to  "be  set 
to  true  time"? 

VI-BLOCKADE  IN  THE 
COLD  WAR  ENVIRONMENT 

It  has  been  shown  that  the  developed 
law  of  blockade  has  evolved  parallel  to 
and  coordinate  with  that  body  of  rules 
generally  referred  to  as  international  law 
or  the  law  of  nations.  The  general 
subject,  international  law,  is  one  of 
enormous  scope  and  importance  in  the 
modern  world.  However,  it  is  also  one 
of  broad  controversy,  imprecise  both  in 
acceptance    and    application— a   thicket 


into  which  a  layman  may  proceed  only 
with  great  caution  after  accepting  the 
sure  knowledge  that  at  least  as  many 
authorities  in  the  field  will  disagree  with 
him  as  may  be  inclined  to  agree  with  his 
views.  However,  it  is  necessary  to  at 
least  express  some  general  views  about 
the  institution  in  order  to  analyze  the 
position  in  its  context  of  the  modern 
law  of  blockade. 

First,  international  law  must  be  a 
tool  of  world  society  to  be  applied  in 
regulating  the  political  and  economic 
affairs  among  the  member  states  of  that 
society.  Historically,  the  applications  of 
this  tool  have  met  with  varying  degrees 
of  success  and  cooperation.  Generally, 
the  greatest  success  has  occurred  in 
applications  to  matters  of  obvious 
benefit  to  all  states,  such  as  in  the 
establishment  of  rules  for  the  preven- 
tion of  collisions  at  sea  and  the  prin- 
ciples governing  the  exchange  of  diplo- 
matic and  consular  agents.  Further,  it 
appears  that  international  law  has 
shown  the  ability  to  grow  in  usefulness 
with  the  passage  of  time.  Those  of  a 
legalistic  turn  of  mind  might  suggest 
that  this  growing  utility  arises  primarily 
from  the  parallel  growth  of  custom  and 
precedent,  touching  on  an  ever-wider 
scope  of  matters  of  interest  to  state 
relations.  It  seems  more  believable, 
though,  to  attribute  the  growing  influ- 
ence of  the  law  to  the  increased  recogni- 
tion by  states  of  the  necessity  for 
members  of  international  society  to  get 
along  with  one  another  in  their  mutual 
self-interest.  Additionally,  it  appears 
that  this  recognition  of  mutual  interest 
is  directly  attributable  to  the  enlarged 
economic  and  social  interdependence  of 
the  states  within  the  community. 

However,  it  may  be  that  the  law  has 
become  more  effective,  and,  whatever 
theories  one  might  wish  to  credit  with 
the  responsibility  for  improved  per- 
formance, it  remains  clear  only  that 
such  a  body  of  "law"  exists,  and  that  it 
is  respected  and  obeyed  by  states  in 
varying   degrees.    If   it   is   necessary    to 
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correlate  this  variable  acceptance  with 
•ome  factor,  it  readily  appears  that,  at 

least   in  the  past,  obedience  and  respect 

tor  the  law  has  generally  been  a  func- 
tion of  state  power  and  the  interpreta- 
tion   ol    national    interest.    It    must    be 

admitted  that  thi>  situation  seems  rea- 

BOnable  to  the  individual  observer  in  the 
light  of  his  own  experience  with  his 
tellow  men. 

This  last  generalization,  at  least, 
would  seem  to  be  borne  out  by  some 
members  of  the  juristic  community  who 
have  considered  the  revised  status  of  the 
law  of  nations  in  the  environment  of  the 
world  of  the  Iron  Curtain  and  the  cold 
war.  Regarding  the  historic  evolution  of 
the  law  of  nations  itself,  one  author 
states  that  "international  legal  norms 
underwent  constant  reinterpretation 
and  development— generally  keeping  in 
step  with  the  evolving  needs  and  policies 
of  the  stronger  states."74  Another, 
addressing  himself  more  directly  to  the 
polarized  nature  of  modern  world 
politics,  observes  that  "a  realistic  analy- 
sis of  the  limited  scope  for  international 
law  in  East-West  relations  implies  that 
ultimately,  these  relations  are  not 
governed  by  law,  but  by  power."75  The 
most  chilling  confirmation  of  the  ob- 
server's assumption  of  a  "power  and 
self-interest"  theory  to  explain  the 
applicability  of  law  in  the  modern  con- 
text is  provided  by  the  words  of  a 
Soviet  jurist,  who  said  in  1948: 

Those    institutions   in    interna- 
tional law  which  can  facilitate  the 
execution  of  the  stated   tasks  of 
the     USSR    are    recognized    and 
applied   by   the  USSR,  and  those 
institutions  which  conflict  in  any 
manner   with    these   purposes  are 
rejected  by  the  USSR.76 
How  then  should  the  law  of  blockade 
be  regarded  in  an  era  characterized  by 
such    apostasy    toward    an    institution 
which  once  was  viewed  with  almost  the 
same   blind  faith   accorded  religion?   If 
the  law  of  blockade  be  a  part  of  the  law 
of  nations,   and  if  that  law  of  nations 


can  be  expected  t<>  command  the  ad- 
herence ol  states  only  so  long  as  those 
states  remain  convinced  of  the  sell 
advantage  of  such  adherence,  it  would 
seem  that  the  law  ol  blockade  may  be 
regarded  as  binding  only  insofar  as  its 
tenets  reflect  the  reality  of  modern 
polities  and  economics.  Wherever  the 
developed  law  of  blockade;  can  be 
shown  to  rest  on  precedent  no  longer 
valid  in  modern  society,  it  should  be 
adhered  to  only  if  such  adherence  is  in 
the  national  interest.  Preferably,  such 
aspects  of  the  law  should  be  rejected, 
and  newer  and  more  timely  principles 
should  be  enunciated  in  order  to  bring 
that  doctrine  to  a  more  logical  maturity. 

In  keeping  with  this  view,  let  us 
evaluate  the  elements  of  the  law  of 
blockade  as  it  seems  to  exist  in  the  eyes 
of  modern  writers  and  jurists  and  see  if 
it,  in  fact,  conforms  to  the  social  order 
which  it  is  intended  to  serve. 

First,  it  is  contended  that  the  right  to 
blockade  is  a  belligerent  right  only;  that 
is,  one  which  may  be  exercised  only  by 
a  nation  in  an  acknowledged  state  of 
war  with  another.  The  essence  of  the 
point  is  that  legality  (i.e.,  general 
approval  by  the  states  of  society)  can 
attach  only  to  a  blockade  proclaimed  as 
an  act  of  war.  However,  there  now 
appears  to  be  some  doubt  that  any  act 
of  war  can  be  regarded  as  "legal" 
because  of  the  direction  taken  by  the 
body  of  international  law  after  World 
Wars  I  and  II.  Beginning  with  the 
Covenant  of  the  League  of  Nations  after 
World  War  I,77  progressing  through  the 
Pact  of  Paris  in  1928,7 8  and  cul- 
minating in  the  Charter  of  the  United 
Nations  signed  in  1945, 79  the  interna- 
tional community  steadily  progressed 
toward  the  official  banishment  of  war  as 
an  acceptable  "legal"  means  of  solving 
international  differences. 

At  least  one  authority  considers  that 
the  ancient  right  of  states  to  make  war 
in  the  "traditional  sense  is  definitely 
ruled  out"  under  the  Charter  of  the 
United  Nations  since   the   use  of  force 
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for  the  settling  of  disputes  is  reserved  to 
the  Security  Council  by  that  agree- 
ment.80 Thus,  in  a  strict  sense,  no 
degree  of  legality  can  be  attached  to  any 
violent  act,  excepting  only  acts  taken  in 
self-defense. 

However  accurate  this  interpretation 
may  be,  additional  grounds  seem  to 
exist  for  claiming  legality  for  a  blockade 
not  declared  as  an  act  of  war  under  the 
sanction  of  belligerent  right.  The  status 
of  belligerence  exists  under  law  simply 
as  a  means  of  describing  the  condition 
of  states  not  at  peace.  That  is,  it  appears 
to  be  based  on  the  inability  of  the  early 
jurists  or  publicists  to  conceive  of  states 
existing  in  a  condition  other  than  that 
of  war  or  its  opposite,  peace.  There  is, 
however,  some  evidence  indicating  the 
recognition  by  a  measurable  segment  of 
opinion  of  a  third  status,  beyond  that  of 
peace  yet  short  of  war.  For  example,  as 
early  as  1907  the  English  jurist  Westlake 
considered  that  such  a  condition  could 
exist,  observing  that  "acts  of  force  are 
not  war  unless  either  a  government  does 
them  with  the  intent  of  war  or  the 
government  against  which  they  are  done 
elects  to  treat  them  as  war."81  A  more 
recent  publicist  expressed  the  idea  more 
concretely  by  stating  that  "there  may 
be  ...  a  state  of  'intermediacy'  between 
peace  and  war  .  .  .  characterized 
by  .  .  .  hostility  between  the  opposing 
parties.  .  .  but  accompanied  by  an 
absence  of  intention  or  decision  to  go  to 
war."  2  In  a  comprehensive  discussion 
of  the  matter,  another  eminent  au- 
thority conceded  the  significant  advan- 
tage of  recognizing  such  a  status  of 
intermediacy  to  be  that  it  could  be 
endowed  with  "legal  consequences" 
similar  in  force  and  effect  to  the  two 
traditional  conditions.  3  In  the  view  of 
another  author,  such  legal  consequences 
might  "include  limited  restrictions  on 
the  freedom  of  the  seas  hitherto  recog- 
nized only  in  war  but  falling  short  of 
full  scale  blockade."84  It  is  clear  from 
these  observations  that  such  a  state  of 
intermediacy  could  exist  only  where  the 


parties  to  the  dispute  were  unable  to 
resolve  it  within  the  purely  peaceful 
means  now  available  under  modern 
international  law  yet  were  unwilling  to 
extend  the  tension  to  a  complete  war 
status.  Is  it  not  equally  plain  that  many 
such  situations  can  and  will  occur  as  a 
result  of  the  Soviet-American  contest 
for  world  leadership?  Further,  in  view 
of  the  great  expansion  of  the  Soviet 
merchant  marine  in  the  last  decade  5 
and  the  expressed  intention  of  the 
Soviets  to  support  "wars  of  national 
liberation"  wherever  occurring,  is  it  not 
probable  that  confrontations  at  sea  will 
become  commonplace  in  the  future 
between  the  naval  forces  of  the  West 
and  Soviet  seapower?  Already  the 
Cuban  "quarantine"  crisis  of  1962 
appears  in  retrospect  as  an  obvious 
example  of  a  condition  of  intermediacy. 
Because  the  status  of  that  time  had  not 
been  widely  enunciated,  the  condition 
was  not  so  easily  recognized,  nor  even 
now  has  it  been  generally  accepted  as  a 
principle.  Yet,  it  would  seem  that  such  a 
status  must  ultimately  be  recognized,  as 
so  many  others  have  been  in  the  past, 
because  of  the  reality  of  political  and 
economic  circumstances  now  abroad  in 
the  international  community. 

Another  characteristic  of  the  law  of 
blockade  which  might  be  open  to  ques- 
tion in  the  light  of  modern  experience  is 
that  provision  forbidding  interference 
with  free  access  to  neutral  ports.  In 
discussing  this  provision,  it  might  first 
be  observed  that  it,  above  all  others, 
seems  to  have  been  honored  more  in  the 
breach  than  in  the  observance  almost 
from  the  day  of  its  formulation  in  1909. 
In  World  War  I  all  pretense  of  com- 
pliance with  this  principle  was  dropped 
after  early  1915  by  Great  Britain. 
The  reality  of  her  position  on  the 
subject  was  expressed  at  a  later  date  in 
terms  of  clearly  recognizing  the 
dominance  of  self-interest  over  princi- 
ple. At  that  time  one  authority  stated: 
.  .  .  the  extent  of  a  belligerent's 

right   to    interfere    with   seaborne 
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commerce  is  conditioned  bv  th<* 
extent  of  his  command  of  the  sea, 
and  that  the  real  principle  under- 
lying the  idea  of  blockade  is  the 
right  of  a  belligerent  to  deny  to 
the  commerce  of  his  enemy  the 
use  of  areas  of  sea  which  he  is  in  a 
position  effectively   to  control.    1 
Associated     with     the     dictum     that 
blockading    forces    may    not    interfere 
with  traffic  enroute  to  and  from  neutral 
ports  is  die  requirement  that  no  vessel 
mav  be  seized  for  breach  of  blockade  if 
she  is  first  encountered  on  her  way  to  a 
neutral   port.   That  is,   the   Doctrine  of 
Continuous  Voyage  may  not  be  applied 
to    blockade.         A    cursory    review    of 
world  history  since   1914  would  reveal 
tli at  the  practice  of  states  at  war  during 
that  period  has  been  quite  directly  the 
opposite    from    that  intended   by   both 
these  requirements.  In  both  world  wars 
the    commerce    of   neutrals   and   bellig- 
erents   alike    was    attacked    mercilessly 

with  all  of  the  means  available  to  the 
contesting  powers.  There  does  not  seem 
to  be  any  reason  to  suspect  that  such 
rules  would  be  observed  by  the  parties 
to  any  future  contest  between  the  major 
antagonists  now  dominating  world 
politics. 

In  point  of  fact,  it  seems  ludicrous  to 
contemplate  the  possibility  of  any 
meaningful  observance  of  the  "legal" 
code  of  blockade  in  the  current  or 
predictable  future  state  of  political 
reality.  It  is  clear  that  the  rules  of 
blockade  came  into  existence  solely  to 
protect  the  ordinary  sea  commerce  of 
neutrals  and  to  regulate  the  circum- 
stances under  which  such  trade  could  be 
interrupted.  The  rules  derive  out  of  a 
19th  century  legal  regime— a  regime 
oriented  toward  regulating  the  conduct 
of  states  in  war  and  peace.  9  But 
modern  international  law,  of  which 
blockade  is  a  part,  no  longer  seeks  to 
regulate  war  but  to  prevent  its  occur- 
rence. The  formation  of  a  world  organi- 
zation dedicated  to  this  end  has  effec- 
tively ended  the  issue  of  neutral  rights 


at  sea  in  war  by  outlawing  war  and  by 
the  implied  denial  of  the  status  of 
neutrality  in  the  face  of  armed  conflict 
by  any  member  of  the  organization.  If 
neutrality  as  a  legal  subsystem  in  inter- 
national law  is  inconsistent  with  the 
collective  security  system  of  the  United 
Nations  as  alleged,  then  observance  of 
rules  created  as  part  of  that  subsystem 
have  at  least  become  optional  if  not 
completely  unnecessary.  Certainly,  in 
view  of  the  expressed  intent  of  the 
Soviet  Union  to  observe  only  those 
portions  of  the  law  of  nations  which  are 
consistent  with  its  wishes,  it  would  be 
wise  for  other  states  to  reserve  to 
themselves  the  degree  of  observance  to 
be  given  to  patently  outdated  rules  of 
maritime  war. 

VII-CONCLUSIONS  AND 
RECOMMENDATIONS 

Under  the  simplified  circumstances 
of  antiquity,  combatants  recognized  the 
necessity  of  depriving  the  enemy  of 
supplies  and  reinforcements  essential  to 
his  continued  resistance.  As  society 
grew  more  complex  and  economically 
more  interdependent,  the  realities  of 
international  politics  dictated  that  some 
concession  be  made  to  nonparticipants 
to  retain  the  support  their  supplies 
would  provide  for  warlike  operations  by 
both  sides.  Such  concessions  led  to  the 
concept  of  neutrality  and  ultimately 
became  thoroughly  circumscribed  with 
technical  conditions  under  which  neu- 
trals might  continue  trade  with  any 
belligerent  they  could  reach.  But  the 
continuing  evolution  of  international 
society  resulted  in  widening  the  scope 
of  wartime  operations,  as  individual 
states  accrued  great  military  power, 
they  acquired  the  ability  to  destroy 
completely  the  social  and  economic 
fabric  of  their  enemies,  and  war  had 
become  a  matter  of  national  survival  by 
the  beginning  of  the  19th  century. 

Under    these    classic    rules    of    neu- 
trality, the  right  to  blockade  an  enemy 
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was  a  valued  tool  of  the  belligerent,  for 
only  by  complying  with  certain 
accepted  principles  associated  with  the 
institution  could  he  deprive  his  enemy 
of  commerce  with  the  general  acquies- 
cence of  the  world  society.  However,  as 
war  became  more  total,  the  once  simple 
rules  of  blockade  became  more  and 
more  complex  until  the  technicalities 
imposed  in  the  name  of  neutral  rights 
obscured  the  fundamental  purpose  of 
the  institution  itself— to  cut  off  an 
enemy's  commerce  and  thus  weaken  or 
starve  him  to  the  point  of  submission. 
As  the  law  grew  out  of  touch  with  the 
realities  of  power  and  politics,  states 
which  had  the  naval  strength  and  the 
national  will  to  survive  began  to  ignore, 
corrupt,  or  circumvent  the  principles  so 
carefully  constructed  by  the  scholars 
and  legalists.  The  determining  factors  of 
compliance  with  the  laws  became  those 
of  self-interest  and  naval  power- 
tempered  only  by  the  ability  of  a  state 
to  recognize  its  own  long-term  self- 
interest.  Principle  yielded  to  power  and 
necessity,  and  the  emergence  of  the 
20th  century  concept  of  total  war 
sounded  the  tocsin  for  any  carefully 
drawn  rule  which  conflicted  with  the 
necessities  of  such  conflict. 

The  body  of  international  law  which 
exists  today  represents  the  result  of 
forces  generated  by  conflict  of  the 
international  state  system  since  the  17th 
century.  It  grew  in  an  environment  of 
constant  change,  but  the  rate  of  such 
change  remained  fairly  slow  until  recent 
decades.  Many  of  its  precepts  are  rooted 
in  economic,  social,  and  political  ex- 
periences of  the  last  century— and  the 
law  of  blockade  is  peculiarly  representa- 
tive of  this  fault. 

Speaking  of  international  law  in 
general,  one  writer  has  said: 

To  the  majority  of  the  writers 
and  exponents  of  international 
law,  contemporary  changes  appear 
as  extensions  and  modifications 
rather  than  as  basic  challenges  to 
the  structure  of  international  law 


and  relations.  It  is  submitted  that 
the  extent  of  the  structural 
changes  in  international  relations 
in  our  time  requires  a  far  more 
basic  reorientation  in  our  thinking 
in  international  law. 
Such  a  basic  reorientation  is  neces- 
sary at  this  time  with  regard  to  the  law 
of  blockade.  If  the  historic  status  of 
"neutrality"  can  be  regarded  by  some 
authorities  as  extinct,  why  cannot  a  new 
status  supersede  it?  If  armed  confronta- 
tions between  East  and  West  are 
accepted  by  the  international  com- 
munity as  being  something  other  than 
"war"  in  the  traditional  sense  solely 
because  the  contestants  have  no  inten- 
tion to  engage  in  war,  then  some  status 
under  law  should  be  accorded  to  the 
condition.  Within  such  a  new  category 
of  law  arising  from  the  circumstances  of 
the  society  it  is  intended  to  serve,  there 
would  be  a  place  for  a  new  code  of 
maritime  war— a  code  which  would  re- 
flect 20th  century  conditions  rather 
than  the  outmoded  precedents  set  in  an 
era  which  could  not  even  conceive  of  a 
totally  bipolarized  world.  It  appears  to 
be  manifestly  clear  that  such  a  code 
would  contain  rules  for  the  conduct  of 
operations  against  commerce  at  sea. 
Whether  such  actions  be  called  blockade 
or  "quarantine,"  commerce  warfare  will 
always  remain  as  a  tool  of  seapower, 
and  a  workable  code  for  its  conduct 
could  only  benefit  all  of  world  society. 
We  are  in  an  era  of  "limited  war" 
because  the  realities  of  "total  war"  in 
the  nuclear  age  are  too  grotesque  to 
consider  as  real  possibilities.  The  one 
characteristic  of  the  1962  Cuban  "quar- 
antine" which  drew  general  approval 
from  the  world  community  of  nations 
was  its  controlled  and  limited  nature. 
And  one  view  expressed  with  regard  to 
the  selection  of  the  quarantine  method 
in  response  to  the  Soviet  challenge  of 
that  autumn  remains  valid  today.  Dis- 
cussing the  President's  reasoning  on  the 
selection  of  this  action,  Theodore 
Sorensen  has  said  of  the  operation: 
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Whatever  the  balance  of  stra- 
tegic and  ground  forces  ma)  have 
been,     tin*     superiority     of    the 

American  Navy  was  unquestioned; 

and    this    superiority    was    world- 
wide,   should    Soviet    submarines 

retaliate  elsewhere.    3 

\\  hat  is  proposed  herein  is  simply 
that  some  form  of  sea  operations  against 
commerce  be  sanctioned  despite  the 
absence  of  a  traditional  condition  of 
belligerency.  If  ever  a  traditional  war 
erupts  between  the  major  antagonists  of 
the  modern  world  scene,  the  issue  of 
neutral  rights  at  sea  will  be  academic 
even  for  the  survivors.  Some  form  of 
conflict  seems  to  be  a  reasonable  ex- 
pectation in  the  future  as  it  even  now 
exists  in  Southeast  Asia,  and,  therefore, 
some  provision  should  be  made  by  the 
international  community  to  regulate  the 
application  of  seapower  in  such  con- 
flicts. 

The  most  vociferous  retort  to  this 
proposal  may  very  well  be  based  on  its 
apparent  suggestion  that  America 
abandon  its  traditional  advocacy  of 
"freedom  of  the  seas,"  and  so  some 
brief  observations  are  appropriate  on 
that  subject. 

Freedom  of  the  seas,  in  the  classic 
Wilsonian  sense,  means  those  rights 
which  we  believe  have  accrued  to  all 
states  as  a  result  of  British  policing  of 
the  oceans  in  the  decades  since  Trafal- 
gar. The  basic  concept  of  freedom  of 
the  seas  presupposes  the  dominance  of  a 
naval  power  so  disposed  as  to  make  such 
freedom  possible  for  itself  and  others. 
That  Great  Britain  was  such  a  power  is 
borne  out  by  study  of  naval  history.  As 
Bell  remarks,  "Great  Britain  was  recog- 
nized to  have  protected  the  usages  and 
customs  of  Europe  [and  consequently 
all  of  Western  society]  by  her  un- 
flinching resistance  to  the  Napoleonic 
empire."94  Now,  with  Britain  eclipsed 
by  modern  U.S.  naval  power,  the  bur- 
den of  protecting,  exploiting,  or  re- 
futing those  rights  associated  with  the 
concept  of  "freedom  of  the  seas"  lies 


with   the   United  States  under  the  same 

grounds  that  they  once  devolved  upon 
Britain.  It  is  dearly  the  duty  of  such 
power  to  be  exercised  in  defense  of  the 
concept  when  threatened  by  a  power 
which  might  not  act  to  preserve  such 
freedom,  but  to  hamper  or  destroy  it. 
All  states  have  recognized  the  need  to 
accept  restrictions  on  the  usual  freedom 
to  use  the  sea  when  war  has  broken  out 
hetween  maritime  states.  Such  restric- 
tions imposed  in  times  of  nominal  peace 
would  undoubtedly  generate  widespread 
outcry  by  the  maritime  states  of  the 
world,  but  historic  experience  indicates 
that  under  the  pressing  circumstances 
now  at  issue— for  example,  in  Vietnam- 
such  a  move  by  the  United  States  would 
not  long  be  opposed  by  states  having  a 
sincere  interest  in  preserving  the 
freedom  which  we  have  long  cham- 
pioned at  sea. 

It  is,  therefore,  proposed  that  the 
United  States  take  the  initiative  in 
forcing  the  modification  of  the  tradi- 
tional laws  associated  with  the  institu- 
tion of  blockade:  First,  by  a  unilateral 
statement  that  the  existing  doctrine  is 
inconsistent  with  the  needs  of  modern 
society;  and,  second,  by  proposing  ap- 
propriate modifications  to  the  doctrine. 
Such  action  should  be  followed  by  the 
announcement  of  a  naval  "quarantine" 
of  the  port  of  Haiphong  in  North 
Vietnam,  including  the  application  of 
the  Doctrine  of  Continuous  Voyage  to 
designated  contraband  at  least  to  the 
British  Crown  Colony  port  of  Hong 
Kong,  where  it  has  been  observed  that 
much  of  the  Haiphong  commerce  "origi- 
nates."96 Such  action  could  be  tied  in 
with  the  recent  and  continuing  efforts 
of  the  United  States  to  secure  peace  in 
that  area  by:  (1)  announcing  the  naval 
quarantine  to  be  a  more  humane  sub- 
stitute for  the  aerial  bombing  campaign 
recently  resumed;  and  (2)  calling  upon 
all  states  who  have  expressed  dis- 
approval of  the  bombing  action  to  join 
with  the  United  States  in  carrying  out 
the  quarantine  operation. 
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One  precedent  of  the  historical  law 
of  maritime  warfare  seems  most  applic- 
able even  today,  and  that  is  the  argu- 
ment in  favor  of  exceptional  measures 
being  valid  when  states  find  themselves 
engaged  in  an  "exceptional"  struggle. 
Writing  of  the  events  at  sea  in  1689, 
Samuel  Puffendorf  acknowledged  that 
powers  engaged  in  defense  of  the  religi- 
ous liberty  of  Europe  were  not  required 
to  observe  ordinary  rules  of  capture; 
again  in  1792,  it  was  claimed,  with  some 
justice,  that  "extraordinary  rigours  were 
justifiable  against  a  regicide  government 
[France],  who  were  themselves  con- 
temptuous of  the  law  of  nations."97 


The  United  States  is  today  engaged 
in  an  exceptional  struggle  for  which 
there  are  few  hard  and  fast  rules.  If  we 
must  act  to  set  new  precedents  on  the 
ground  in  the  face  of  this  need,  we 
should  equally  act  to  set  precedents  on 
the  seas.  Both  actions  will  stand  to 
guide  nations  in  the  future. 

In  the  words  of  one  commentator: 
United  States  naval  power 
makes  freedom  of  the  seas  pos- 
sible. During  periods  of  bellig- 
erence, that  freedom  is  subject  to 
control.  The  bloody  Ho  Chi  Minh 
trail  is  long  and  winding.  It  begins 

9  8 

at  sea. 
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APPENDIX  1 

TI1K  RULE  OF  1756  AND  THE 
DOCTRINE  OF  CONTINUOUS  VOYAGE 

European  mercantilist  doctrine  in  the  L8th  century  asserted  that  colonies 
existed  onk  to  suppl\  tin-  mother  country  with  raw  materials  and  to  provide 
a  market  lor  the  processed  goods  ol  the  homeland.  In  Britain,  to  prevent 
encroachment  by  outsiders  in  this  profitable  two-way  trade,  a  series  of  laws 
had  hem  enacted  to  deprive  outsiders  of  participation  in  colonial  trade,  in 
part  h\  requiring  that  all  such  trade  be  carried  on  in  ships  of  the  British  flag. 
Prance  and  others  had  similar  regulations  for  the  trade  of  their  colonies. 
When  war  broke  out  among  the  colonial  powers,  as  it  frequently  did, 
belligerent  flag  ships  and  their  cargoes  became  lawful  prize.  Under  such 
circumstances,  how  was  the  mother  country  to  continue  to  supply  and  be 
supplied  by  her  overseas  colonies? 

The  answer,  of  course,  was  to  carry  on  colonial  trade  using  neutral  flag 
bottoms;  but  the  right  of  neutral  ships  to  carry  enemy  goods  was  itself  a 
source  of  heated  controversy  among  maritime  powers,  and  even  more  so 
when  belligerents  employed  neutral  ships  only  to  carry  on  colonial  trade 
without  enduring  the  risk  of  confiscation  associated  with  their  own  flag. 

To  confound  this  practice,  British  prize  courts  evolved  what  became 
known  as  the  Rule  of  the  War,  1756,  under  which  neutrals  were  prohibited, 
by  confiscation  if  intercepted,  from  participating  in  colonial  trade  in  war  if 
such  trade  were  denied  them  in  peace  by  the  laws  of  the  mother  country.2 

Hoping  to  evade  this  rule,  neutrals  and  belligerent  shippers  conspired  to 
make  the  colonial  voyages  in  two  distinct  stages,  the  first  from  the  colony  to 
a  neutral  port,  and  the  second  from  that  port  to  the  mother  country. 
Fictitious  transfers  of  ownership  and  actual  or  simulated  transshipment  of  the 
cargo  while  in  the  interim  port  were  often  resorted  to  in  order  to  disguise  the 
true  character  of  the  voyage  from  intercepting  cruisers.  This  practice 
permitted  them  to  claim  that  captures  made  during  either  segment  of  the 
voyage  were  illegal,  since  neutral  trade  to  and  from  neutral  ports  was  always 
allowed. 

The  prize  courts  responded  with  the  development  of  the  Doctrine  of 
Continuous  Voyage  under  which  cargoes  were  condemned  at  any  stage  in  the 
voyage,  disregarding  paper  transfers  and  transshipments  as  "a  fraudulent 
contrivance  merely  on  account  of  the  war  to  continue  the  original  voyage  and 
cover  the  goods  of  the  enemy  to  their  destined  port."3 

For  a  general  summary,  see  Richard  Pares,  Colonial  Blockade  and  Neutral  Rights, 
17391 763  (Oxford,  Eng.:  Clarendon  Press,  1938),  p.  169.  The  controversy  on  neutral 
rights  stemmed  from  a  fundamental  difference  between  Continental  and  British  jurists 
on  the  sources  and  character  of  international  law.  Pares  (pp.  148-162)  disagrees  with 
other  authorities  who  assert  that  the  issues  were  resolved  before  this  time.  See 
Neutrality:  the  Origins,  v.  I.,  p.  247. 

2 Pares,  pp.  180-204.  See  also  Neutrality:  the  Origins,  p.  153,  where  they  describe  the 
Rule  as  "one  of  the  clearest  examples  of  the  economic  basis  of  the  law  of  neutral  and 
belligerent  rights.  It  was  a  measure  adapted  ...  to  meet  a  definite  economic  problem." 

3Decision  in  the  case  of  the  ship  Young  Gertruyde  Adriane,  June  1764.  Quoted  in 
Pares,  p.  221. 
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PACIFIC  BLOCKADE: 


A  LOST  OPPORTUNITY  OF  THE  1930S? 


Walter  R.  Thomas 


It  seems  to  be  unfortunately 
true  that  the  epidemic  of  world 
lawlessness  is  spreading.  When  an 
epidemic  of  physical  disease  starts 
to  spread,  the  community  ap- 
proves and  joins  in  a  quarantine  in 
order  to  protect  the  health  of  the 
community  against  the  spread  of 
the  disease.1 

Although  President  Franklin  D. 
Roosevelt's  quarantine  address,  which 
was  delivered  in  Chicago  on  5  October 
1937,  failed  to  outline  any  detailed 
national  or  international  program  which 
would  deter  potential  aggressors,  this 
particular  speech  was  at  least  a  frank 
and  open  invitation  to  military  and 
political  leaders  at  home  and  abroad  to 
reappraise  the  tenets  of  isolationism  and 
appeasement  which  had  become  im- 
bedded in  the  basic  structure  of  their 
nations'  foreign  policies.  Perhaps  the 
President  was  not  individually  ready  to 
initiate  or  direct  an  international  pro- 
gram of  collective  action  but,  by  1937, 
he  was  becoming  obviously  un- 
comfortable within  the  confines  of  the 
Neutrality  Acts  where,  to  some  extent, 
he  had  placed  himself  and  the  country. 
Japan's  earlier  refusal  to  abide  by  her 
naval  limitations  and  the  gradual  col- 
lapse of  the  League  of  Nations,  together 
with  the  years  of  creeping  conflicts  up 
to  1937,  had  a  profound  and  dis- 
couraging effect  upon  that  Kellogg- 
Briand  world  which  had  been  assured, 


with  engaging  naivety,  that  war  was 
outlawed.  It  was  also  becoming  ap- 
parent that  the  United  States  could  not 
really  snuggle  under  a  blanket  of  isola- 
tion and  tuck  out  the  international 
community.  The  President,  therefore, 
was  leaning  toward  closer  ties  with 
peaceful  nations— but  the  American 
public  was  not  ready. 

Isolationists,  pacifists,  protectionists, 
and  internationalists  of  every  hue  ex- 
amined the  body  of  the  President's 
speech  and  found,  according  to  their 
bent,  some  reason  to  reject  it.  Spectres 
of  embargoes,  sanctions,  boycotts,  for- 
eign entanglements,  neutrality  viola- 
tions, and  the  abandonment  of  the 
Monroe  Doctrine  stalked  across  the 
pages  of  America's  newspapers  and 
periodicals.  These  critics  continued  to 
haunt  the  President  until,  with  dis- 
couraging finality,  the  abortive  Brussels' 
Conference  of  late  1937  disclosed  that 
unity  of  effort  was  an  unstable  com- 
modity in  both  the  domestic  and  the 
international  market. 

This  germ  of  isolation,  which  had 
infected  the  country  since  World  War  I, 
had  not  altogether  spared  the  officers  of 
the  United  States  Navy,  even  as  late  as 
1937.  One  wrote: 

The  New  World  with  the  sup- 
port of  the  United  States  is 
completely  self-sufficient  and  im- 
pregnable to  almost  any  type  of 
attack.  The  United  States  and  the 
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\(  w  World  remain  intact  in  the 
face  <>i  potential  world  destruc- 
tion. 


Collective  Blockades.  Uthough  man) 
couraei  of  positive  action  could  have 

been     effected     under     the     President's 
"quarantine      banner,    there   is  an   obvi- 

0U9  facet  of  naval  involvement  which  is 
particular!)  noticeable  by  its  absence. 
The  concept  of  collective  pacific  block- 
ade-, which  had  been  formerly  cm- 
ployed  with  some  BUCCeSS,  was  not 
considered  a.-  a  possible  ocean  strate<:\ 
against  anjzressors  between  1935  and 
1939.  Was  this  because  of  international 
reluctance,  military  inability,  illegality 
(under  international  law),  or  a  genuine 
failure  to  review  the  operational  prac- 
ticality  of  suppressing  aggression 
through  limited  confrontation  on  the 
high  seas? 

As  a  precedent  for  action  there  had 
been  about  20  collective  pacific  block- 
ade cases  effectively  recorded  before 
World  War  II.  In  1827  Russia,  France, 
and  Great  Britain,  acting  in  concert, 
blockaded  the  Morea  to  prevent  the 
Turkish  fleet  from  coming  out  of  Nava- 
rino  during  one  of  the  many  Turkish- 
Greek  disputes.  Again,  in  1833,  the 
French  and  British  forces  blockaded  the 
Netherlands  until  the  Dutch  carried  out 
an  1831  treaty  which  provided  for  the 
independence  of  Belgium. 

From  1845-1850  the  French  and  the 
British  blockaded  Uruguay  to  cut  off 
Argentine  supplies  to  the  Oribe  forces; 
and  in  1897  Britain,  France,  Austria, 
Germany,  Italy,  and  Russia  blockaded 
Crete  to  prevent  other  nations  from 
delivering  weapons  to  Greek  insurgents. 
These  collective  blockades  were  both 
pacific  and  effective  and  demonstrated 
how  combined  naval  action  could  create 
stability  within  an  area.3 

The  League  of  Nations  also  could 
have  directed  a  collective  pacific  block- 
ade based  on  its  covenant  and  the 
principle  that  "any  state  or  states  may 
blockade    the   coasts   and  ports  of  an- 


other state  in  time  ol  peace  to  coerce 
the  latter  into  acting  in  accordance  with 
the    wishes    of    the    blockading    state    or 

Btates. 

Great  Britain   and  the  United  State 
lor  example,  had  recently  acquiesced  to 

this  legal  gambit  when  Japan  set  up  a 
"pacific  blockade  on  25  August  1937  of 
the  territory  between  the  mouth  of  the 
Yangtze  and  Swatow  lor  all  Chinese 
vessels  and  nonpeaceful  cargo  of  third 
states."5 

By  the  spring  of  1938,  then,  the 
international  legality  of  collective 
pacific  blockades  was  generally  un- 
questioned; the  naval  forces  of  the 
nonaggressor  members  of  the  League  of 
Nations,  together  with  the  United  States 
Navy,  was  superior  to  the  collective 
navies  of  Japan,  Germany  and  Italy;  the 
violation  of  the  Versailles  Treaty  and 
the  Kellogg-Briand  Pact  provided 
sufficient  aggravation  for  all  other  sig- 
natories to  demand  a  cessation  of 
hostile  acts;  and  the  world  seemed 
ready,  if  not  really  eager,  to  listen  to 
advocates  of  containment.  It  is  there- 
fore surprising  that  naval  officers  and 
seapower  savants— including  President 
Roosevelt  and  Mr.  Churchill— did  not  at 
least  gravitate  toward  the  advantages  of 
using  their  combined  naval  forces  as  a 
threat  against  the  greedy  nations,  par- 
ticularly since  the  success  of  collective 
pacific  blockades  had  been  well  docu- 
mented. 

Enforcement  and  Theory.  Ad- 
mittedly the  use  of  blockade  as  a 
weapon  is  hazardous  for  it  can  be  as 
easily  pointed  in  error  toward  the 
saintly  as  in  honor  toward  the  sinful. 
There  are,  nevertheless,  certain  singular 
advantages  in  using  pacific  blockades: 

1.  Pressure  can  be  applied  on  actual 
or  potential  aggressors  away  from  terri- 
torial boundaries  by  warships  of  the 
blockading  states. 

2.  Economic  restrictions  are  effected 
without  directly  involving  the  native 
populace  in  conflict. 
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3.  Military  units  can  be  maintained 
in  nonsovereign  waters. 

4.  International  decisions  may  gravi- 
tate toward  areas  less  combatant  in 
nature  than  war. 

5.  The  alternate  avenues  of  arbitra- 
tion, mediation,  and  conciliation  can  be 
thoroughly  explored  before  war  be- 
comes inevitable. 

The  theory  of  pacific  blockade  also 
has  exceptional  attraction.  It  is  usually 
bloodless,  which  appeals  to  the  humane; 
it  is  done  with  a  minimum  of  military 
force,  which  entices  economists  and 
politicians;  and  it  is  imposed  on  the  sea, 
away  from  the  territory  of  the  offend- 
ing state,  which  results  in  an  irresistible 
charm  for  statesmen  and  naval  advo- 
cates. Admiral  Powers  has  written: 

Although  it  has  been  stated 
that  unilateral  pacific  blockade  is 
no  longer  permissible  for  an  indi- 
vidual member  of  the  United 
Nations,  the  possibility  of  one 
should  not  be  dismissed.  A  uni- 
lateral declaration  of  pacific 
blockade  which  was  stated  to  be 
in  the  interest  of  world  peace, 
which  was  justified  by  the  action 
of  the  nation  blockaded,  and 
which  was  accepted  by  the  world, 
should  be  upheld.6 

By  1937,  a  similar  posture  of  en- 
forcement which  did  not  directly 
threaten  the  political  structure  of  an- 
other nation  nor  intrude  upon  its  sover- 
eignty with  armed  forces  may  have  been 
the  only  rational  answer  to  overt  aggres- 
sors. 

No  attempt  has  been  made  to  charge, 
in  retrospect,  that  American  leaders  or 
naval  officers  were  delinquent  in  not 
publicly  proposing  that  collective  pa- 
cific blockades  were  a  panacea  for  early 
Axis  aggressions.  Neither  is  there  a 
directed  verdict  that  collective  pacific 
blockades  could  have  been  successfully 
effected  or  that  their  initiation  would 
have  thwarted  or  delayed  the  ambitious 
designs  of  Italy,  Germany,  or  Japan.  It 
is     merely     that     the    lack    of    naval 


affiliation  with  quarantine  bears  scru- 
tiny, not  only  because  of  the  natural 
affinity  between  naval  power  and  for- 
eign relations,  but  because  writers,  both 
then  and  now,  have  neglected  to  advo- 
cate the  possibility  of  using  seapower 
and  collective  pacific  blockades  as  an 
obstacle  to  expansionist  movements. 

Navy  Posture  in  the  1930's.  The 
primary  interests  of  the  United  States 
Navy  in  the  1930's  were  in  the  funding 
of  a  badly  needed  shipbuilding  and 
research  program  and  in  the  tactical 
training  and  operational  readiness  of  its 
officers  and  men  against  possible  future 
adversaries. 

If  the  United  States  Navy  had  been 
modernized  and  brought  to  the  parity 
limits  allowed  by  the  Washington  and 
London  Conferences,  perhaps  her  sea 
supremacy  over  all  other  nations,  except 
Great  Britain,  would  have  encouraged 
adventures  in  power  ploys  abroad.  At 
least,  such  leadership  would  have  issued 
a  temptation  to  use  this  force  in  interna- 
tional discussions  by  1937— despite  the 
isolationist  sentiment  that  might  have 
refused  to  sanction  its  actual  applica- 
tion. Unfortunately,  the  American  Fleet 
was  approximately  65  percent  of  treaty 
strength  at  this  time,  while  the  Japanese 
Fleet  approached  95  percent;  and,  even 
when  marines  were  being  sent  to  Shang- 
hai in  August  1937,  the  Asiatic  Fleet 
was  only  a  modest  force.  It  was  not 
until  after  Great  Britain  entered  World 
War  II  that  President  Roosevelt  asked 
Congress  to  expand  the  Navy  beyond 
the  old  treaty  limits  or  to  beef  up  the 
island  outposts  in  the  Pacific. 

The  pretense  of  naval  superiority 
through  ceiling  limitations  had,  in 
reality,  severely  handicapped  the  United 
States.  The  Navy  had  neither  the  ships 
nor  men  to  enforce  a  unilateral  pacific 
blockade  against  Italy  in  1935,  and  it 
was  even  less  capable  of  effecting  such 
action  against  Japan  by  1937. 

There  were,  however,  adequate 
grounds   for   proposing   that  the   Presi- 
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<ltrit  f    quarantine    might    be    translated 

into  the  formidable  posture  o(  collective 

pacific  blockades.  While  such  a  plan 
would  have  been  more  effective  il  it  had 
been    initiated    against    Italy    in     I  ()35, 

continued  against  Germany  in  1936, 
and  used  in  its  third  phase  against  Japan 

in  l().'i7,  there  was  still  an  opportunity 
lor  a  forthright  combined  naval  program 
in  early  1938  if  future  European  allies 
had  joined  the  United  States  in  a  rela- 
tively moderate  confrontation  of  the 
three   major  aggressors  before   Munich. 

It  is  easy  to  discard  moderate  sea- 
power  proposals  as  futile  because  they 
could  not  have  altered  the  inevitable 
course  of  history.  By  1937,  for  ex- 
ample, the  Nine  Power  Treaty  had 
crumbled,  initial  aggression  had  been 
tolerated,  and  the  U.S.  Neutrality  Acts 
were  a  stern  reality;  but  the  leaders  of 
many  nations  seem  to  have  been 
awakening  to  the  need  for  action,  even 
if  they  were  divided  or  completely 
unaware  of  how  their  efforts  could  be 
directed. 

The  imposition  of  collective  pacific 
blockades,  therefore,  still  might  have 
been  a  valuable  strategy  as  a  response  to 
the  President's  quarantine  quandary.  It 
would  have  required  delicate  diplomacy, 
a  strong  legal  position  within  the  re- 
straints of  international  law,  coordi- 
nated naval  tactics,  and  exceptional 
leadership  by  the  heads  of  nations  who 
contributed  unit  support.  Perhaps  these 
elements  could  have  led  public  opinion 
into   the  peace  offensive  toward  which 


President    Roosevelt   dedicated   his   later 
efforts. 

An  examination  of  combined  allied 
naval  strengths  and  the  suitability  of 
collective  naval  blockades  indicates  that 
the  formulation  of  a  combined  sea- 
power  posture  would  have  been  one 
practical  application  of  quarantine 
under  international  law— though  cer- 
tainly not  the  ordy  possible  bulwark  to 
the  cupidity  of  the  Axis  leaders  from 
1935  to  1939. 

However,  after  Great  Britain  deter- 
mined to  recognize  Italy's  conquest  of 
Ethiopia  and  Hitler  occupied  Austria, 
there  was  no  longer  a  major  detour 
around  Munich.  No  leaders  sincerely 
desired  to  ratify  aggression,  but  neither 
did  they  wish  to  embrace  conflict. 
Collective  action,  while  contemplated, 
never  became  a  matter  of  active  military 
involvement.  Pacific  blockades,  while 
logical,  were  not  equated  with  quaran- 
tine by  naval  or  civilian  scholars.  The 
fleeting  opportunity  to  test  quarantine 
as  a  deterrent  to  aggression  passed 
over  the  heads  of  seapower  advocates 
from  October  1937  until  October 
1962. 

Since  establishment  of  the  United 
Nations,  claims  coercively  to  blockade 
are  to  be  measured  against  the  require- 
ments of  self-defense,  enforcement 
action  by  regional  arrangements,  or 
police  action  by  the  organized  com- 
munity. The  position  of  quarantine, 
however,  as  a  collective  pacific  block- 
ade, still  remains  nebulous. 
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COMBAT  RESTRAINTS 


Howard  S.  Levie 


Combat  restraints  fall  into  two  sepa- 
rate and  distinct  categories:  (1)  Re- 
straints on  the  use  of  particular  weap- 
ons, such  as  the  prohibitions  on  the  use 
of  dumdum  bullets  and  poison  gas;  and 
(2)  restraints  on  the  actions  that  may  be 
taken  during  the  course  of  combat,  such 
as  the  prohibitions  on  the  denial  of 
quarter  and  on  the  shooting  of  civilian 
noncombatants.  The  discussion  which 
follows  will  be  concerned  solely  with 
this  latter  type  of  restraints  on  permis- 
sible combat  actions. 

Most  of  these  restraints,  of  both 
categories,  have  their  origin  in  custom 
which  has  evolved  over  long  periods  of 
time.  Many  of  these  customs  have  been 
codified,  primarily  at  The  Hague  in 
18991  and  19072  and  at  Geneva  in 
19293  and  1949.4  However,  they  have 
not  all  been  codified  and,  accordingly, 
there  are  still  some  rules  for  which  we 


must  have  recourse  to  custom.  At  the 
first  successful  codification  in  1899,  in 
order  to  leave  no  doubt  in  this  respect, 
it  was  agreed  that  the  preamble  of  the 
convention  being  drafted  should  include 
a  provision  (which  has  become  known 
as  the  de Martens  Clause,  after  its  au- 
thor) to  the  effect  that  apart  from  the 
rules  codified  in  the  Regulations  then 
being  adopted,  "populations  and 
belligerents  remain  under  the  protection 
and  empire  of  the  principles  of  interna- 
tional law,  as  they  result  from  the 
usages  established  between  civilized 
nations,  from  the  laws  of  humanity,  and 
the  requirements  of  the  public  con- 
science."5 

There  are,  of  course,  a  very  large 
number  of  restraints  on  the  actions  that 
may  be  taken  during  the  course  of 
combat.  The  four  specific  areas  of  com- 
bat  restraints  which  will  be  discussed 
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are:  (1)  Military  necessity;  (2)  reprisals; 
(3)  protection  of  civilian  noncombat- 
ants;  and  (4)  protection  of  prisoners  of 
war. 

Military  Necessity.  Inasmuch  as  this 
doctrine  is  really  an  excuse  for  non- 
compliance with  combat  restraints,  its 
importance  as  an  introduction  to  any 
discussion  of  such  restraints  is  obvious. 
Over  100  years  ago,  in  1863,  Francis 
Lieber  defined  this  term  as  follows: 
"Military  necessity,  as  understood  by 
modern  civilized  nations,  consists  in  the 
necessity  of  those  measures  which  are 
indispensable  for  securing  the  ends  of 
the  war,  and  which  are  lawful  according 
to  the  modern  law  and  usages  of  war."6 
(Emphasis  added.)  Note  that  the  last 
clause  requires  that  all  actions  taken 
because  of  military  necessity  must  be 
lawful  actions.  Contrary  to  the  fore- 
going, The  German  War  Book,  published 
early  in  this  century,  adopted  the  doc- 
trine of  "Kriegsraeson,"  which  is,  in 
effect,  the  doctrine  that  the  end  justifies 
the  means:  "Humanitarian  claims  such 
as  the  protection  of  men  and  their 
goods  can  only  be  taken  into  considera- 
tion insofar  as  the  nature  of  the  war 
permits."7  That  this  was  the  Nazi  policy 
during  World  War  II  is  indicated  by  the 
following  statement  found  in  the 
opinion  of  the  International  Military 
Tribunal: 

There  can  be  no  doubt  that  the 
majority  of  [the  war  crimes  com- 
mitted during  World  War  II  by  the 
Germans]  arose  from  the  Nazi 
conception  of  "total  war,"  with 
which  the  aggressive  wars  were 
waged.  For  in  this  conception  of 
"total  war,"  the  moral  ideas 
underlying  the  conventions  which 
seek  to  make  war  more  humane 
are  no  longer  regarded  as  having 
force  or  validity.  Everything  is 
made  subordinate  to  the  over- 
mastering dictates  of  war.8 
U.S.  military  doctrine  has  not 
changed  during  the  period  of  more  than 


a  century  since  Lieber  formulated  it  in 
1863.  The  present  U.S.  Army  Manual 
states  that  military  necessity  "justifies 
those  measures  not  forbidden  by  inter- 
national law  which  are  indispensable  for 
securing  the  complete  submission  of  the 
enemy  as  soon  as  possible."9  (Emphasis 
added.)  It  goes  on  to  call  attention  to 
the  fact  that  "military  necessity  has 
been  generally  rejected  as  a  defense  for 
acts  forbidden  by  the  customary  and 
conventional  laws  of  war  inasmuch  as 
the  latter  have  been  developed  and 
framed  with  consideration  for  the  con- 
cept of  military  necessity."  The  British 
Army  Manual  is  substantially  to  the 
same  effect.10 

The  subject  of  military  necessity  as  a 
defense  for  illegal  combat  actions  was 
considered  in  a  number  of  war  crimes 
cases  after  World  War  II.  Attention  has 
already  been  invited  to  the  statement  of 
the  International  Military  Tribunal.  In 
the  case  of  United  States  v.  Krupp,  the 
U.S.  Military  Tribunal  said: 

In  short ,  these  rules  and  cus- 
toms of  warfare  are  designed 
specifically  for  all  phases  of  war. 
They  comprise  the  law  for  such 
emergency.  To  claim  that  they 
can  be  wantonly -and  at  the  sole 
discretion  of  any  one  belligerent - 
disregarded  when  he  considers  his 
own  situation  to  be  critical  means 
nothing  more  or  less  than  to 
abrogate  the  laws  and  customs  of 
war  entirely.1 1 

Similarly,  in  United  States  v.  List,  an- 
other U.S.  Military  Tribunal  held: 

Military  necessity  permits  a  bel- 
ligerent, subject  to  the  laws  of 
war,  to  apply  any  amount  and 
kind  of  force  to  compel  the  com- 
plete submission  of  the  enemy 
with  the  least  possible  expendi- 
ture of  time,  life  and  money.  .  .  . 
The  rules  of  international  law 
must  be  followed  even  if  it  results 
in  the  loss  of  a  battle  or  even  a 
war.  "l  2  (Emphasis  added.) 
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As  a  practical  matter,  there  are  still 
many  who  would  agree  with  the  impli- 
cations of  Bismarck's  query:  "What 
head  of  government  would  allow  his 
state  and  its  citizenry  to  be  conquered 
by  another  state  just  because  of  interna- 
tional law?"1 3  While  this  may  appear  to 
put  the  problem  at  the  civilian  political 
level  and  to  remove  responsibility  from 
the  military  commander,  that  is  not 
always  true.  In  any  event,  it  must  be 
borne  in  mind  that  when  a  chief  of  state 
decides  that  military  necessity  requires 
the  violation  of  affirmative  rules  of  the 
law  of  armed  conflict  he  will  not  there- 
after be  held  accountable  alone:  Those 
who  pass  down  or  execute  his  illegal 
orders  in  this  respect  may  likewise  be 
adjudged  war  criminals.14  It  might  also 
be  noted  that,  prior  to  the  advent  of  the 
nuclear  age  (and,  perhaps,  even  since 
that  event),  it  was  rare,  indeed,  that  the 
illegal  application  of  the  rule  of  military 
necessity  would  make  the  difference 
between  victory  and  defeat. 

Now  let  us  attempt  to  apply  the 
restrictions  on  the  doctrine  of  military 
necessity  to  specific  factual  situations. 

The  law  of  armed  conflict  specifi- 
cally protects  prisoners  of  war  from 
maltreatment.  For  example,  an  armored 
unit  has  just  captured  a  large  number  of 
prisoners  of  war.  It  receives  urgent 
orders  to  move  forward  to  participate  in 
an  attack  which  is  taking  place  some 
miles  away.  What  does  it  do  with  its 
prisoners  of  war?  It  cannot  take  them 
along.  It  has  no  personnel  available  to 
guard  them  and  no  facilities  for  sending 
them  to  the  rear.  Does  military  neces- 
sity permit  the  shooting  of  these  POWs? 
No.  The  rule  protecting  them  from 
maltreatment,  including  death,  was 
drafted  and  adopted  with  full  knowl- 
edge of  the  existence  of  the  doctrine  of 
military  necessity  and  overrides  it  in- 
sofar as  the  treatment  of  prisoners  of 
war  is  concerned.  To  shoot  them  would 
violate  an  affirmative  rule  of  the  law  of 
armed  conflict  and  the  participants  in 
such   an   episode    would   be   guilty   of 


having  committed  a  war  crime.  (A  num- 
ber of  the  individuals  responsible  for  an 
incident  of  this  nature  at  Malme'dy,15 
including  SS  Colonel  Joachim  Peiper, 
were  convicted  of  war  crimes  and  sen- 
tenced to  death.16  While  they  were  not 
executed,  they  spent  13  years  in  jail— 
and  in  July  1976,  Peiper  while  living  in 
the  South  of  France  was  assassinated  by 
revenge  seekers.17  The  massacre  of 
Poles  in  the  Katyn  Woods1 8  may  have 
been  of  the  same  nature.  So  also  was 
Napoleon's  massacre  of  more  than 
3,500  Arabs  in  Jaffa  in  1799.1 9 ) 

The  law  of  armed  conflict  now  spe- 
cifically prohibits  the  taking  of  civilians 
as  hostages.  In  another  example,  resis- 
tance groups  in  the  rear  are  destroying 
railroad  tracks,  blowing  up  trains,  and 
ambushing  truck  routes,  thus  critically 
interfering  with  essential  supply  of 
troops  in  combat.  The  local  commander 
orders  the  random  taking  of  civilian 
hostages,  some  to  be  carried  in  the 
trains  and  trucks  being  attacked,  and 
others  to  be  executed  at  the  ratio  of  10 
civilian  hostages  for  each  soldier  of  his 
command  who  is  killed  by  the  irregu- 
lars. Is  this  order  legal?  No.  The  rule 
prohibiting  the  taking  of  civilian 
hostages  was  drafted  and  adopted  with 
full  knowledge  of  the  existence  of  the 
doctrine  of  military  necessity  and  over- 
rides it  insofar  as  the  use  of  hostages  is 
concerned.  To  take  hostages  in  the 
manner  and  for  the  purposes  indicated 
would  violate  an  affirmative  rule  of  the 
law  of  armed  conflict  and  the  partici- 
pants in  such  an  episode  would  be  guilty 
of  having  committed  a  war  crime.20 

Reprisals.  Reprisals  are  acts  of  re- 
taliation, in  the  form  of  conduct  which 
would  otherwise  be  illegal,  committed 
by  one  side  in  an  armed  conflict  in 
order  to  put  pressure  on  the  other  side 
to  compel  it  to  abandon  a  course  of 
illegal  action  which  it  has  been  follow- 
ing and  to  return  to  compliance  with 
the  law  of  armed  conflict. 

It   has  sometimes  been  argued  that 
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reprisals  lead,  not  to  redress  of  the 
wrong  previously  committed,  but  to 
new  breaches.  Nations  have,  in  theory, 
admitted  this  to  be  a  fact  by  agreeing  to 
prohibit  reprisals  against  various  cate- 
gories of  protected  persons  and  even 
against  certain  categories  of  property. 
Nevertheless,  reprisals  do  still  remain  a 
possibility,  however  limited,  under  the 
law  of  armed  conflict.  Sometimes  they 
are  the  only  measure  available  to  a 
belligerent  in  its  attempt  to  secure 
compliance  with  the  law  of  armed  con- 
flict by  its  adversary. 

There  are  at  least  seven  matters  to  be 
considered  with  respect  to  reprisals: 

1.  The  enemy  must  have  committed 
an  act  which  violates  the  law  of  armed 
conflict.  (It  could  be  argued  that  the  act 
must  also  either  be  a  continuing  one  or 
that  the  enemy  has  indicated  that  it  will 
take  the  same  action  in  the  future  when 
the  occasion  arises.) 

2.  Reprisals  must  not  be  used  until 
appropriate  efforts  to  secure  compliance 
with  the  particular  law  of  armed  con- 
flict being  violated  by  the  enemy  have 
been  attempted  and  have  been  unsuc- 
cessful. 

3.  Reprisals  should  be  used  only 
upon  the  orders  of  a  high  military 
commander.  Since  the  use  of  reprisals 
will  rarely  remain  localized,  the  supreme 
commander  or  even  the  civilian  govern- 
ment, should  normally  be  made  aware 
of  and  approve  the  use  of  reprisals 
before  they  are  actually  undertaken. 

4.  Reprisals  may  only  be  directed 
against  enemy  personnel  who,  and 
property  which,  are  not  within  any 
provision  excluding  them  as  the  targets 
of  reprisals.  For  example,  enemy  hospi- 
tals may  not  legally  be  the  targets  of 
reprisals  as  they  are  specifically  pro- 
tected against  attack.2  l  Similarly,  civil- 
ian noncombatants2  2  and  prisoners  of 
war2  3  may  not  legally  be  the  targets  of 
reprisals  as  they  are  protected  from 
reprisals  by  specific  prohibitions  con- 
tained in  the  relevant  1949  Geneva 
Conventions.  In  effect,  this  really  means 


that  reprisals  may  only  be  directed 
against  enemy  combatants  and  against 
enemy  property  not  protected  by  a 
specific  rule  of  the  law  of  armed  con- 
flict. 

5.  Reprisals  must  be  roughly  propor- 
tional to  the  enemy's  original  illegal  act. 
Of  course,  it  will  frequently  not  be 
possible  to  give  an  exact  quantitative 
value  to  the  enemy's  illegal  act-but  it 
will  usually  be  possible  to  approximate 
that  value  within  reasonable  bounds. 
For  example,  when,  during  World  War 
II,  the  Nazis  adopted  a  reprisal  policy  of 
10  to  1,  and  even  100  to  1,  there  could 
be  no  question  but  that  they  were 
violating  the  rule  of  proportionality.24 
Similarly,  the  action  taken  at  Lidice  was 
a  reprisal  which  outrageously  violated 
the  rule  of  proportionality.25  But  when 
the  enemy  intentionally  bombs  a  hospi- 
tal there  can  only  be  a  commonsense 
gauge  of  proportionality. 

6.  Reprisals  need  not  necessarily  be 
of  the  same  nature  as  the  original  illegal 
act.  For  example,  the  reprisal  response 
to  maltreatment  of  prisoners  of  war  by 
the  enemy  need  not,  in  fact  it  may  not, 
be  maltreatment  of  prisoners  of  war  by 
the  other  side. 

7.  While  relatively  little  has  been 
written  on  the  subject,  it  appears  that 
the  very  nature  and  purpose  of  reprisals 
require  that  they  be  directed  against  the 
state  whose  personnel  committed  the 
alleged  violation  of  the  law  of  armed 
conflict  and  not  against  an  ally  of  that 


state 
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Here  are  some  specific  cases  of  re- 
prisals which  have  occurred  in  the  past. 

During  the  American  Civil  War  there 
was  no  rule  of  the  law  of  war  protecting 
prisoners  of  war  against  being  the  tar- 
gets of  reprisals.  A  Union  commander 
(Custer)  executed  six  members  of  a 
Confederate  irregular  cavalry  unit  on 
the  basis  that  they  were  bandits,  not 
soldiers.  The  Confederate  commander 
(Mosby)  executed  five  Union  prisoners 
of  war  as  a  reprisal.  That  ended  the 
episode,    the  irregulars  captured  there- 
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after  were  treated  as  prisoners  of  war.2  7 
Reprisals  worked  in  this  instance. 

During  World  War  II,  in  1942  at 
Dieppe  and  at  Sark,  Canadian  and 
British  commandos  tied  the  hands  of 
their  German  prisoners  of  war  together 
in  order  to  prevent  them  from  destroy- 
ing documents  having  intelligence  value. 
The  Germans  captured  a  copy  of  the 
order  containing  instructions  in  this 
regard  and  promptly  responded  by 
handcuffing  1,000  British  and  Canadian 
inmates  of  prisoner-of-war  camps  for  1 2 
hours  a  day.  The  British,  apparently 
contending  that  their  action  had  not 
been  a  violation  of  the  law  of  armed 
conflict  but  that  the  German  action 
was,  responded  by  handcuffing  a  large 
number  of  German  prisoners  of  war. 
Although  the  British  abandoned  the  use 
of  shackles  after  a  few  months,  the 
Germans  continued  the  practice  for 
another  year.28  Both  alleged  reprisals 
were,  of  course,  violations  of  the  pro- 
hibition on  reprisals  against  prisoners  of 
war. 

During  1965  a  member  of  the  Viet- 
cong  was  tried  and  convicted  of  acts  of 
terrorism  by  a  court  of  the  Republic  of 
Vietnam  and  he  was  executed.  Three 
days  later  the  Vietcong  announced  the 
reprisal  execution  of  an  American 
prisoner  of  war.  Shortly  thereafter  three 
members  of  the  Vietcong  were  tried  and 
convicted  for  acts  of  terrorism  by  an- 
other court  of  the  Republic  of  Vietnam 
and  were  executed.  A  few  days  later  the 
Vietcong  announced  the  reprisal  execu- 
tion of  two  American  prisoners  of 
war.29  Apart  from  the  fact  that  these 
alleged  reprisals  by  the  Vietcong  vio- 
lated the  specific  prohibition  against 
making  prisoners  of  war  the  targets  of 
reprisals  (the  Vietcong  claimed  not  to 
be  bound  by  the  humanitarian  conven- 
tions), it  should  be  noted  that  it  was  the 
Republic  of  Vietnam,  not  the  United 
States,  which  had  committed  the  acts 
against  which  the  reprisals  were  di- 
rected. The  Vietcong  were,  in  effect, 
executing  American  prisoners  of  war  in 


order  to  apply  pressure  on  the  Republic 
of  Vietnam.  In  this  case  the  indirect 
pressure  apparently  accomplished  its 
purpose  as  Vietcong  terrorists  subse- 
quently convicted  and  sentenced  to 
death  were  not  executed. 

Protection  of  Civilian  Noncombat- 
ants.  During  the  early  years  of  recorded 
history,  such  as  that  contained  in  the 
Bible,  no  distinction  was  made  between 
combatants  and  noncombatants,  and  all 
were  usually  put  to  the  sword  or  en- 
slaved. But  by  the  late  Middle  Ages, 
before  the  days  of  professional  armies 
and  rampant  nationalism,  apart  from 
the  sieges  of  cities,  war  could  more  or 
less  pass  the  civilian  noncombatant  by, 
leaving  him  physically  untouched. 
Changes  in  this  respect  began  to  appear 
in  the  17th  century  and  a  rather  radical 
transformation  had  occurred  by  the 
beginning  of  the  19th  century,  particu- 
larly during  the  Napoleonic  wars.  While 
the  1899  and  1907  Hague  Regula- 
tions3 °  included  some  combat  restraints 
on  actions  directed  against  civilian  non- 
combatants,  such  as  a  prohibition 
against  the  bombardment  of  un- 
defended cities,  a  prohibition  against 
the  use  of  coercion  to  obtain  military 
information,  and  the  granting  of  a  pro- 
tected status  to  members  of  the  levee  en 
masse,  there  were  really  few  rules  pro- 
tecting civilian  noncombatants  from 
being  intentionally  made  the  targets  of 
combat  actions.  Even  the  1949  Geneva 
Civilians  Convention,31  revolutionary  in 
concept  as  it  was,  contains  surprisingly 
few  provisions  that  can  be  considered  as 
protecting  the  civilian  noncombatant 
from  combat  actions.  It  is  true  that  this 
Convention  prohibits  belligerents  from 
using  civilians  to  render  an  area  immune 
from  attack;  prohibits  the  use  of  civil- 
ians as  the  objects  of  reprisals;  and 
prohibits  the  use  of  civilians  as  hostages. 
But  when  one  has  completed  that  short 
list  one  has  just  about  covered  all  of  the 
protection  of  civilians  against  combat 
actions   contained  in   the   159  articles 
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of  the   1949  Geneva  Civilians  Conven- 
tion. 

Efforts  are  currently  being  made  to 
remedy  this  situation.  The  Diplomatic 
Conference  on  the  Reaffirmation  and 
Development  of  International  Humani- 
tarian Law  Applicable  in  Armed  Con- 
flicts, which  has  already  convened  on 
three  separate  occasions  and  which  is 
expected  to  complete  its  work  during 
1977,  has  tentatively  adopted  a  number 
of  articles  for  the  protection  of  civilians 
from  combat  activities,  most  of  which 
can  be  expected  to  be  a  part  of  the 
Protocol  finally  approved.  One  such 
article  (Article  46,  adopted  in  commit- 
tee by  consensus)32  provides  that  "civil- 
ians shall  enjoy  general  protection 
against  dangers  arising  from  military 
operations."  It  then  goes  on  to  enumer- 
ate a  number  of  specific  protections: 

•  Prohibition  against  making  civil- 
ians the  objects  of  an  attack. 

•  Prohibition  against  acts  or  threats 
of  violence  intended  to  spread  terror 
among  the  civilian  population. 

•  Prohibition  against  indiscriminate 
attacks.  These  attacks  are  defined  as 
those  which  have  no  specific  military 
objective;  or  those  which  employ  a 
method  or  means  of  attack  which  can- 
not be  directed  at  a  specific  military 
objective,  or  the  effect  of  which  cannot 
be  limited  to  that  objective.  Examples 
of  indiscriminate  attacks  are  area 
bombardments  where  the  area  so  bom- 
barded contains  a  concentration  of 
civilians;  and  attacks  which  would  cause 
loss  of  civilian  lives  in  a  number  which 
would  be  excessive  in  the  light  of  the 
"concrete  and  direct  military  advantage 
anticipated." 

•  Prohibition  against  attacks  against 
civilians  by  way  of  reprisals. 

•  Prohibition  against  the  use  of 
civilians  to  render  a  location  immune 
from  military  operations,  including  the 
movement  of  civilians  to  shield  military 
objectives  or  military  operations. 

A  number  of  other  articles  of  the 
Protocol   which   have   been   tentatively 


approved  would  also  afford  protection 
to  civilians  against  combat  activities. 
Thus,  Article  48  (adopted  in  committee 
by  consensus)3  3  forbids  military  attacks 
on  "objects  indispensable  to  the  survival 
of  the  civilian  population,"  such  as 
foodstuffs,  food-producing  areas,  crops, 
livestock,  drinking  water,  etc.  This  pro- 
hibition is  applicable  whether  the 
motive  for  the  attack  is  "to  starve  out 
civilians,  to  cause  them  to  move  away, 
or  any  other  motive."  Again,  Article  50 
(adopted  in  committee  by  a  vote  of 
66-0-3)34  and  Article  51  (adopted  in 
committee  by  consensus)35  require  the 
commander  of  an  attacking  force  to 
take  certain  precautions  intended  to 
protect  the  local  civilian  population 
before  the  attack  is  actually  launched. 
These  articles  of  the  Protocol  to  the 
1949  Geneva  Conventions  which  is  in 
process  of  preparation  are  but  a  few 
examples  of  what  the  Diplomatic  Con- 
ference hopes  to  accomplish  towards 
the  goal  of  better  protecting  civilian 
noncombatants  from  the  effects  of  com- 
bat actions.  Unfortunately,  when  one 
has  had  the  opportunity  to  read  and 
analyze  them,  one  cannot  avoid  the 
feeling  that  a  number  of  them  are  so 
impractical  that  it  will  be  extremely 
difficult,  if  not  impossible,  for  even  the 
most  law-abiding  commander  to  comply 
with  them  fully.  This  is  regrettable  as  it 
means  that  there  will  be  a  limited 
number  of  ratifications  and  many 
valuable  and  acceptable  provisions  will 
be  lost;  or  there  will  be  ratifications  but 
no  compliance. 

Prisoners  of  War.  The  1949  Geneva 


36 


IS 


Prisoner  of  War  Convention 
probably  the  most  complete  single  code 
contained  in  the  law  of  armed  conflict. 
Since  its  drafting  and  acceptance  by  the 
vast  majority  of  the  nations  which 
constitute  the  present-day  world  com- 
munity, there  has  been  available  for  the 
guidance  of  nations  at  war  a  substantial 
and  pervasive  body  of  law  on  this 
subject. 
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We  are  here  concerned,  of  course, 
only  with  those  aspects  of  this  Conven- 
tion which  relate  to  the  protection  of 
prisoners  of  war  by  restraints  on  com- 
bat. Understandably,  there  are  only  a 
few  provisions  of  the  Prisoner  of  War 
Convention  which  may  be  deemed  to 
fall  within  this  category.  Thus,  prisoners 
of  war  are  to  be  evacuated  from  the 
combat  zone  as  soon  as  possible  after 
capture  and  are  not  to  be  unnecessarily 
exposed  to  danger  while  awaiting  such 
evacuation  (Article  19);  the  evacuation 
is  to  be  accomplished  in  as  humane  a 
manner  as  possible  (Article  20);  the 
capturing  troops  are  prohibited  from 
taking  anything  from  the  prisoners  of 
war  except  arms,  military  equipment, 
and  military  documents  (Article  18); 
prisoners  of  war  may  not  be  sent  to,  or 
detained  in,  areas  where  they  will  be 
exposed  to  the  dangers  of  the  combat 
zone,  nor  may  they  be  used  to  render  an 
area  immune  from  attack  (Article  23); 
and  prisoner-of-war  camps  are  to  be 
marked  so  that  they  can  be  identified 
by  an  attacking  force  (Article  23).  Of 
course,  as  has  already  been  noted  in  the 
discussion  of  military  necessity,  the 
protection    against    maltreatment    con- 


tained in  the  Convention  includes  a 
positive  ban  on  shooting  them  even 
though  the  combat  force  which  captures 
them  does  not  have  the  facilities  for 
their  evacuation.37  In  fact,  the  willful 
killing  of  prisoners  of  war  is  a  grave 
breach  of  the  Convention  and  calls  for 
penal  sanctions  against  the  offenders.38 
They  cannot  avoid  this  responsibility  by 
refusing  quarter  and  thus  contending 
that  the  individuals  killed  were  never 
prisoners  of  war,  since  Article  23(d)  of 
the  1907  Hague  Regulations39  specifi- 
cally bans  any  declaration  that  no 
quarter  will  be  given. 

The  foregoing  is  a  rather  summary 
treatment  of  four  very  important  areas 
of  the  law  of  armed  conflict  dealing 
with  combat  restraints.  However,  it 
should  demonstrate  beyond  dispute 
that,  paradoxical  as  it  may  seem, 
civilization  has  evolved  many  humani- 
tarian rules  calling  for  such  conflict  to 
be  conducted  in  a  manner  calculated  to 
reduce  unnecessary  suffering  and  to 
provide  a  maximum  of  protection  for 
the  victims  thereof,  combatant  and  non- 
combatant.  The  problem  in  this  area,  as 
in  many  other  areas,  is  not  lack  of  law, 
it  is  lack  of  compliance  with  the  law. 
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THE  LAW  OF  WAR 


Richard  R.  Baxter 


A  great  many  international  lawyers 
hold  the  view  that  if  we  do  not  notice 
war  it  will  go  away. 

Their  reasons  for  this  view  are  along 
the  following  lines:  The  Kellogg-Briand 
pact  brought  about  the  renunciation  of 
war    as     "an    instrument    of    national 
policy."    The    United   Nations   Charter 
makes  unlawful  the  use  of  armed  forces 
except  on  behalf  of  the  United  Nations 
or  in  the  exercise  of  "the  inherent  right 
of  individual  or  collective  self-defense." 
Therefore,  war  as  an  institution  recog- 
nized  by   international   law   no   longer 
exists.   It   has,   for   example,    been  the 
consistent  position  of  Israel  in  its  hos- 
tilities with  Egypt  and  the  other  Arab 
states  that  the  legal  institution  of  war 
has    been    suspended    by    the    United 
Nations  Charter,  and  that  even  when  a 
state  is  acting  in  self-defense  the  hostili- 
ties  are   not   war   for  the  purposes  of 
international  law.  It  seems  to  me  that 
only     a    primitive    confidence    in    the 
magic  power  of  words  can  explain  this 
taboo  on  the  use  of  the  word  "war." 
We   apparently   are   to   derive   comfort 
from  the  thought  that  there  have  been 
no    wars    since    the    adoption    of    the 
United    Nations    Charter— only    armed 
hostilities. 

This  comfortable  confidence  in  the 
efficacy  of  legal  prohibitions  is  belied 
by  the  facts.  There  has  probably  not 
been  a  minute  since  the  signature  of  the 
Kellogg-Briand  pact  in  1928  when  there 
has  not  been  a  war  in  progress  some- 
where  in   the  world.   Consider,  if  you 


will,  the  number  of  instances  of  armed 
hostilities  of  an  internal  or  international 
character  there  have  been  since  the 
adoption  of  the  Charter— civil  war  in 
Greece  and  in  China,  the  rebellion  of 
Indonesia,  the  hostilities  in  Korea,  the 
continuing  contention  between  Israel  on 
the  one  hand  and  Egypt  and  the  other 
Arab  states  on  the  other.  The  United 
States  was  in  a  technical  state  of  war 
from  1941  until  1952,  at  which  time 
the  war  with  Germany  and  Japan  finally 
came  to  an  end.  If  we  follow  the 
orthodox  view  that  an  armistice  only 
suspends  hostilities,  the  United  States 
may  still  be  in  a  state  of  undeclared  war 
as  regards  Korea. 

It  was,  of  course,  contemplated  that 
the  United  Nations  would  have  at  its 
disposal  sufficient  military  strength  to 
enable  it  to  deal  with  the  unlawful  use 
of  armed  force.  The  scheme  envisaged 
by  the  United  Nations  Charter  was  that 
national  military,  naval  and  air  con- 
tingents would  be  made  available  to  the 
United  Nations  by  agreement  with  all  of 
the  members  of  the  organization.  How- 
ever, no  such  agreement  was  ever  signed, 
and  the  United  Nations  Armed  Forces 
have  consequently  never  come  into 
being.  The  Korean  action,  although 
called  a  United  Nations  action  by 
journalists  and  politicians,  was  not  a 
United  Nations  action  for  legal  pur- 
poses. You  will  recall  that  the  lead  in 
repelling  North  Korean  aggression  was 
taken  by  the  United  States.  The  resolu- 
tion of  the  Security  Council  which  gave 
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it-  blessing  to  this  aid  b\  the  I  nited 
States  mere!)  "recommended  dial 
states  "providing  military  forces  and 
other  assistance  .  .  .  make  such  forces 
and  other  assistance  available  to  a 
unified    command    under    the    United 

States.     In  Btrict  l;i w  ,  the  action  was  one 

l>\     tlic    I  nited    Stairs    aided    h\    other 

forces  which  states  had  made  available 
to  the  I  nified  Command  at  the  recom- 
mendation of  the  Securit)  Council.  The 
I  nified  Command  was,  in  turn,  the  field 
force  of  the  I  nited  Nations  Command. 

With  the  breakdown  of  the  enforcement 

machinery   which  was  contemplated  by 

the  Charter,  it  becomes  even  more 
difficult  to  say  that  war  has  ceased  to 
exist  Our  own  eyes  tell  us  that  it  does 
exist,  and  that  there  is  no  military  force 
representing  the  international  com- 
munit\  which  has  the  power  to  prevent 
or  stop  it. 

A  concomitant  to  the  view  that  war 
has  ceased  to  exist  is  the  easy  assump- 
tion that  neutrality  also  is  a  thing  of  the 
past  A  superficial  examination  of  the 
power  situation  in  the  world  may  lead 
to  the  conclusion  that  everyone  must 
and  does  choose  up  sides  in  war.  The 
legally-minded  may  say  that  the  United 
Nations  Charter  has  made  it  impossible 
for  a  state  to  be  neutral.  To  adopt  either 
of  these  views  is,  however,  to  overlook 
the  plain  fact  that  there  are  states  which 
are  dedicated  to  the  principle  that  neu- 
trality is  possible  and  indeed  desirable. 
In  the  first  place  several  states  within 
and  outside  the  United  Nations  have 
plainly  shown  that  in  any  conflict  they 
would  wish  their  position  as  neutrals  to 
be  respected.  I  need  mention  only 
Switzerland,  Sweden,  Austria,  and  India 
as  examples.  Moreover,  members  of  the 
I  nited  Nations  could  very  well  be 
under  a  duty  to  preserve  a  position  of 
neutrality.  Article  48  of  the  Charter 
provides  that  actions  required  to  carry 
out  decisions  of  the  Security  Council 
may  be  taken  by  all  of  the  members  of 
the  United  Nations  or  by  some  of  them, 
as  determined  by  the  Security  Council. 


It  i>  quite  possible  to  conceive  a  situa- 
tion in  which  the  United  Nations  had 
required  the  taking  of  action  by  only 
two  or  three  members  of  that  organiza- 
tion. The  other  members  <>l  the  organi- 
zation would  he  under  an  obligation  not 
to  pitch  into  the  fray  if  the)  had  not 
been  invited  to  do  so  by  the  Securit\ 
Council.  Those  nations  which  arc  not 
members  of  the  United  Nations  an'  not 
obliged  to  take  part  in  hostilities  on 
behalf  of  the  United  Nations,  and  may 
remain  neutral.  The  requirement  of 
paragraph  6  of  Article  2  of  the  Charter 
that  the  organization  ensure  that  non- 
members  act  in  accordance  with  the 
basic  principles  set  forth  in  that  article 
cannot  be  carried  so  far  as  to  demand 
the  taking  of  military  measures  by 
nonmembers  against  their  will.  The  fact 
that  the  military  arrangements  specified 
by  the  Charter  have  never  been  carried 
into  effect  indicates  that  future  hostili- 
ties are  likely  to  fall  in  the  category  of 
individual  or  collective  self-defense 
under  Article  51  of  the  Charter.  In  such 
circumstances,  those  who  choose  not  to 
ally  themselves  with  the  state  which  is 
attacked  will  be  under  an  obligation  to 
perform  their  neutral  duties  as  regards 
both  parties  to  the  hostilities  and  may 
claim  respect  for  their  neutral  rights. 

So  long  as  one  state  can  and  does 
remain  neutral,  the  institution  of  neu- 
trality will  remain  of  consequence. 
Violation  of  the  air  space  of  a  neutral 
state,  or  an  altogether  accidental 
bombing  of  its  territory,  will  make  the 
state  which  is  responsible  for  these  acts 
accountable  in  damages  and  oblige  it  to 
punish  those  who  have  been  responsible 
for  this  conduct.  This  was  the  basis 
upon  which  damages  were  paid  to 
Switzerland  for  the  accidental  bombing 
of  its  territory  during  World  War  II.  The 
lawyer  describes  the  liability  in  such 
cases  as  "absolute";  that  is,  as  meaning 
that  responsibility  exists  even  if  there 
has  been  no  wrongful  intent  or  negli- 
gence. A  state  which  chooses  to  remain 
neutral    will    also    be  entitled   to   claim 
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respect  for  its  territorial  sea— perhaps 
even  a  territorial  sea  which  it  has  con- 
sistently, with  the  recent  practice  of 
nations,  extended  out  a  considerable 
distance  into  the  high  seas. 

If  you  will  agree  with  me  that  these 
old-fashioned  institutions  of  war  and 
neutrality  exist  in  the  modern  world,  we 
can  then  proceed  to  a  consideration  of 
what  connection  law  has  with  war.  I 
submit  as  my  major  proposition  that 
law  can  have  a  most  important  effect 
on  the  conduct  of  war  in  certain  re- 
spects and  absolutely  none  in  others.  As 
a  matter  both  of  the  logic  of  force  and 
of  experience,  law  cannot  control  cer- 
tain aspects  of  warfare.  The  law  of  war 
has  had  virtually  no  effect  on  the  use  of 
weapons.  It  has,  of  course,  been  a 
traditional,  but  unavailing,  response  to 
almost  every  new  weapon  to  contend 
that  it  violates  international  law.  You 
may  recall  from  naval  history  accusa- 
tions of  this  kind  about  chain  and 
heated  shot. 

The  weapons  which  are  of  concern  to 
us  today  are  those  which  could,  until 
comparatively  recently,  have  been  re- 
ferred to  as  the  ABC  weapons— atomic, 
bacteriological,  and  chemical.  To  these 
unhappy  three  must  now  be  added  a 
fourth— the  hydrogen  device.  There  is 
no  specific  prohibition  of  the  use  of  any 
of  these  weapons  in  any  treaty  to  which 
the  United  States  is  a  party. 

The  Treaty  of  Washington  of  1922, 
prohibiting  the  use  in  war  of  poisonous 
gases,  was  signed  by  the  United  States 
but  never  came  into  force.  The  Geneva 
Protocol  of  1925,  which  prohibited  the 
use  in  war  of  "asphyxiating,  poisonous, 
or  other  gases,  and  of  bacteriological 
methods  of  warfare,"  was  likewise 
signed  by  the  United  States.  The  United 
States,  however,  never  ratified  this 
protocol,  and  it  is  accordingly  not 
binding  on  this  country.  It  has  neverthe- 
less been  signed  or  acceded  to  by  most 
of  the  other  nations  of  the  world, 
including,  interestingly  enough,  Soviet 
Russia.    There    are    those    who    would 


contend  that  the  widespread  acceptance 
of  this  agreement,  the  prohibition  of 
international  law  against  the  use  of 
poisoned  weapons,  and  customary  inter- 
national law  itself  forbid  the  use  of  gas. 
However,  the  failure  of  belligerents  to 
use  this  weapon  on  any  large  scale  is 
probably  a  consequence  of  its  military 
ineffectiveness  and  of  the  probability  of 
retaliation  by  the  enemy  rather  than  of 
the  force  of  international  law.  The 
weapon  was,  as  you  know,  employed  to 
a  limited  degree  by  the  Italians  against 
the  Ethiopians  and  by  the  Japanese 
against  the  Chinese.  The  latter  instance 
resulted  in  prosecutions  of  the  respon- 
sible persons  by  the  Soviet  Union. 

The  Hague  Regulations  of  1907,  re- 
garding the  laws  and  customs  of  war  on 
land,  to  which  the  United  States  is  a 
party,  speak  only  in  the  most  general 
terms  of  the  use  of  weapons.  Article  23 
prohibits  the  employment  of  "poison  or 
poisoned  weapons"  and  of  "arms,  pro- 
jectiles, or  material  calculated  to  cause 
unnecessary  suffering. "  I  think  you  will 
agree  with  me  that  these  provisions, 
which  are  in  any  case  of  doubtful 
applicability  to  aerial  warfare,  do  not 
place  any  definite  prohibition  on  the 
use  of  what  we  must  call  the  ABC  and  H 
weapons.  If  a  weapon  confers  a  clear-cut 
military  advantage  when  directed 
against  enemy  forces  or  military  objec- 
tives, it  is  difficult  to  say  that  the 
suffering  which  it  causes  is  unnecessary. 

If  the  international  law  of  war  can- 
not control  the  use  of  weapons,  what, 
then,  can  be  its  function?  I  would 
submit  to  you  that  the  law  of  war  can 
have  great  effectiveness  in  dealing  with 
the  relationships  of  individuals,  whether 
they  be  members  of  the  armed  forces  or 
civilians.  The  reason  for  this  is  that 
international  law  can  regulate  these  mat- 
ters without  imperiling  the  ultimate 
military  success  of  the  belligerent  which 
adheres  to  the  law.  If  the  law  really 
attempted  to  regulate  the  use  of  weap- 
ons, the  lawless  belligerent  would  have 
an     overwhelming     military     advantage 
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i>\(T  the  law-abiding  belligerent.  11,  on 
the  other  hand,  the  force  of  interna- 
tional lam  were  such  as  to  foreclose  the 

I18C    «»i    die    most    powerful    weapons  ot 

\sat\  it  is  not  unreasonable  to  suppose 
that  international  law  would  have  suf- 
ficient Btrength  to  bring  an  end  to  war 

itself. 

For  this  reason,  the  law  of  land 
warfare  is  probably  more  effective  than 
what  little  law  exists  about  aerial  and 
naval  warfare,  for  it  is  in  dealing  with 
prisoners  of  war,  with  the  wounded  and 
the  sick,  and  with  civilians  that  the  law 
comes  into  its  own  in  the  protection  of 
human  beings.  A  belligerent  will  in  all 
likelihood  find  that  its  attainment  of  its 
military  objective  in  time  of  war  and  of 
its  long-range  ends  after  the  restoration 
of  peace  is  actually  aided  by  the  fair, 
decent,  and  chivalrous  treatment  of 
enemy  and  neutral  personnel  with 
whom  it  comes  in  contact. 

The  objection  which  is  often  made  to 
the  recognition  of  legal  safeguards  for 
individuals  in  the  international  law  of 
war  is  that  "war  is  all  so  terrible 
anyway."  If  hundreds  of  thousands  are 
being  killed  in  the  course  of  hostilities, 
so  the  argument  runs,  why  should  we 
concern  ourselves  about  single  persons? 
The  reason  for  the  application  of  law  in 
this  area  is  to  be  found  in  a  fundamental 
human  response  to  warfare  and  human 
misery.  We  realize  that  even  though 
millions  may  be  suffering,  this  offers  no 
justification  to  add  one  more  person  to 
that  group  if  injury  to  him  can  be 
avoided.  To  find  the  basis  for  this,  you 
must  go  back  to  the  respect  for  human 
dignity  and  for  the  worth  of  the  indi- 
vidual, which  is  the  foundation  of  civili- 
zation itself. 

The  infliction  of  suffering  is  an  in- 
evitable part  of  war.  At  the  same  time, 
it  is  quite  clear  that  the  infliction  of 
certain  types  of  suffering  creates  no  real 
military  advantage  at  all.  It  is,  of  course, 
always  possible  to  invent  a  reason  for 
injury  to  even  the  most  innocent 
amongst  enemy  persons.  One  might,  for 


example,  contend  that  bayoneting 
children  is  militarily  necessary  in  that  it 
affords  practice  to  the  troops  and  ac- 
customs them  to  the  sight  of  blood.  Hut 

we  do  recognise  that  many  acts  create 
Buffering  out  of  all  proportion  to  any 
military  advantage  to  be  gained.  It  is 
these  very  acts  which  international  law 
prohibits,  because  international  law  con- 
terns  itself  with  minimizing  suffering  in 
warfare  and  equally  in  creating  tin; 
conditions  under  which  the  making  of 
peace  becomes  possible.  Unbridled 
license  in  warfare  or  violation  of  mili- 
tary compacts  once  made  can  only  have 
the  effect  of  making  more  difficult  the 
creation  of  peace,  which  must  be  in  all 
cases  the  end  of  every  war. 

It  is  maintained  by  some  that  with 
recognition  of  the  unlawfulness  of 
aggressive  war  and  with  the  creation  of 
forces  purporting  to  act  on  behalf  of  the 
United  Nations  there  should  be  one  law 
of  war  applicable  to  those  acting  on 
behalf  of  the  international  community 
and  another  body  of  law  having  applica- 
tion to  the  nation  which  violates  inter- 
national law  by  resorting  to  force  or  the 
threat  of  force.  If,  as  I  have  indicated, 
the  purpose  of  the  law  of  war  is 
fundamentally  humanitarian,  it  is  hard 
to  see  what  justification  there  can  be  for 
a  double  standard.  There  can  certainly 
be  no  reason  for  two  separate  systems 
of  law  in  the  case  of  prisoners  of  war, 
civilian  victims  of  war,  and  the  wounded 
and  sick.  There  may  be  some  reason  for 
making  a  distinction  in  the  law  ap- 
plicable with  regard  to  the  rights  and 
duties  of  a  belligerent  respecting  neutral 
commerce.  However,  if  the  customary 
rules  of  war  regarding  this  subject  are 
considered  to  be  an  attempt  to  place  a 
limitation  on  violence  and  upon  the 
spread  of  war,  it  may  be  desirable  to 
have  the  same  rules  applied  to  both 
belligerents.  If  there  is  not  a  mutuality 
of  legal  requirements,  there  is  every 
probability  that  the  unlawful  belligerent 
will  feel  bound  by  no  restrictions  what- 
soever  in    its   conduct   of  warfare.   We 
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cannot  hope  for  a  really  sophisticated 
approach  to  this  problem  until  such 
time  as  true  international  police  forces 
are  created  and  there  exists  a  strong 
probability  that  all  unlawful  resorts  to 
war  will  be  repressed  by  the  interna- 
tional community.  Until  that  time 
arrives,  there  is  every  reason  for  caution 
in  making  changes  in  a  body  of  law 
which  takes  war  as  it  is  and  attempts  to 
place  some  reasonable  limits  upon  it. 

The  law  of  war  is  essentially  prohibi- 
tive law,  and  it  is  therefore  inevitable 
that  it  should— to  your  distress— tell  you 
what  you  cannot  do.  The  law  of  war  is 
essentially  a  limitation  on  violence,  on 
that  violence  which  is  the  very  essence 
of  war.  Accordingly,  there  is  no  "right" 
to  injure  the  enemy,  only  a  limitation 
on  the  way  that  violence  can  be  em- 
ployed. You  will  find  in  the  Law  of 
Naval  Warfare  a  reference  to  a  basic 
principle  of  "military  necessity."  This 
principle  never  allows  a  belligerent  to 
resort  to  measures  which  are  prohibited 
by  international  law.  To  the  plea  of 
"military  necessity,"  made  by  great 
numbers  of  persons  accused  of  war 
crimes  after  World  War  II,  military 
tribunals  were  unanimous  in  responding 
that  this  so-called  "principle,"  to  which 
the  Germans  in  particular  attached  great 
importance,  authorized  no  departure 
from  the  law  of  war,  even  though 
adherence  to  the  law  might  cause  the 
loss  of  a  battle  or  even  of  a  war.  There 
are,  of  course,  articles  in  the  treaties 
relating  to  the  law  of  war  in  which 
specific  reference  is  made  to  the  fact 
that  military  necessity  may  authorize  a 
departure  from  the  rules  laid  down  in 
the  particular  article.  These  are  the  only 
cases  in  which  the  law  of  war  allows 
military  necessity  to  dictate  the  extent 
of  the  legal  duties  resting  upon  a  bellig- 
erent. 

The  complaint  most  often  made  by 
laymen  against  international  law  is  that 
it  lacks  an  effective  sanction.  There  are 
three  sanctions  for  the  violation  of  the 
law  of  war  which  are  important  for  our 


purposes.  The  first  of  these  is  the 
possibility  of  reprisals  against  the 
enemy.  By  this,  I  mean  the  taking  of 
measures  which  would  otherwise  be 
unlawful  as  a  response  to  the  unlawful 
conduct  of  the  enemy.  It  is  quite 
obvious  that  the  institution  of  reprisals 
offers  an  easy  way  out  of  the  restraints 
imposed  by  law,  for  an  allegation  of 
misconduct  can  be  claimed  as  a  basis  for 
the  throwing  off  of  all  legal  restraints  by 
the  other  belligerent.  Because  reprisals 
have  in  practice  been  the  subject  of 
abuse,  the  new  Geneva  Conventions  of 
1949  contain  express  prohibitions  on 
reprisals  and  collective  punishments 
against  prisoners  of  war,  the  wounded 
and  sick,  and  civilians  in  occupied  terri- 
tory. The  scope  which  is  left  for  the 
application  of  reprisals  seems  now  to  be 
the  civilian  population  in  territory  not 
yet  occupied  and  the  armed  forces  of 
the  enemy  before  they  have  been  taken 
prisoner. 

A  second  possible  sanction  for  viola- 
tion of  the  law  of  war  is  the  require- 
ment that  the  offending  belligerent  pay 
damages  for  the  injuries  which  it  has 
caused.  This  requirement  has  usually 
proved  ineffective  since  a  defeated  bel- 
ligerent which  has  resorted  to  unlawful 
measures  is  not  normally  in  a  financial 
position  to  pay  for  all  of  its  wrong- 
doings. When  damages  are  paid,  they 
normally  form  part  of  reparations  pay- 
ments. 

This  leaves  as  the  third  possible 
sanction  the  punishment  of  the  indi- 
viduals who  are  responsible  for  viola- 
tions of  international  law.  If  the  interna- 
tional law  of  war  is  to  accomplish 
anything,  if  real  restraints  are  to  be 
placed  upon  violence  in  warfare,  the 
wrongdoer  must  be  held  criminally 
accountable  for  violations  of  the  law. 

You  cannot  both  reproach  interna- 
tional law  for  lack  of  an  effective 
sanction  and  at  the  same  time  complain 
that  individuals  may  be  tried  for  viola- 
tion of  the  law  of  nations.  I  know  that 
the  usual  reply  to  this  is,  "How  would 
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\oii   like   to  be  tried  l>\    the  Ku>sians  88  fl 

w.ir  criminal?1  The  response  to  this  i^.  I 
think,  that  in  the  absence  oi  an)  legal 
restraints,  you  would  be  entirel)  at  the 
mere)  of  an  enemy.  What  the  law  of 
war  crimes  does  is  to  attempt  to  put 
legal  safeguards  about  persons  accused 

«>t  such  crimes  and  to  place  limits  on  the 
measures  the  encm\  ma\  take.  It  thus 
place-  restraints  on  the  enemy  where 
there  were  none  before. 

It  is  unfortunate  that  there  is  no  true 
international  tribunal  lor  the  trial  of 
such  persons.  No  neutral  was  willing  to 
assume  the  function  after  World  War  II, 
and  it  was  unthinkable  that  the  Axis 
powers  should  have  tried  their  own 
personnel.  The  Germans  were  conceded 
this  responsibility  after  World  War  I  and 
made  an  abject  failure  of  the  whole  job. 
This  left  only  the  victors  to  do  the  job 
after  the  Second  World  War.  'Victor's 
justice"  is  not  ideal,  but  for  the  time 
being  there  is  no  alternative. 

The  offenses  for  which  Axis  per- 
sonnel were  tried  after  World  War  II 
were  of  three  types.  These  were  crimes 
against  peace,  crimes  against  humanity, 
and  war  crimes.  Crimes  against  peace 
were  defined  by  the  Nurnberg  and 
Tokyo  Charters  as  consisting  in  the 
"planning,  preparation,  initiation  or 
waging  of  a  war  of  aggression,  or  a  war 
in  violation  of  international  treaties, 
agreements  or  assurances."  This  offense 
has  relevance  to  the  inception  of  war 
rather  than  the  conduct  of  war,  and  I 
shall  therefore  say  nothing  further 
about  it.  War  crimes  consisted  plainly 
and  simply  in  "violations  of  the  laws  or 
customs  of  war."  Indeed,  any  violation 
of  the  international  law  of  war  is  a  war 
crime.  The  United  States  has  tried 
enemy  personnel  for  these  acts  through- 
out its  history.  Why  there  should  be  a 
separate  category  of  crimes  against 
humanity,  I  have  never  quite  under- 
stood. Essentially,  crimes  against 
humanity  consist  of  war  crimes  com- 
mitted wholesale  against  the  civilian 
population,    with    a    somewhat    wider 


jurisdiction  granted  to  the  tribunal. 
Conventional  war  crimes,  in  the  sense  of 
violations  of  tin-  laws  and  customs  of 
war,  therefore  remain  as  the  most  im- 
portant single  category  of  criminal  acts 
in  warfare. 

The  usual  defense  which  was  made 
by  a  German  or  Japanese  member  of  the 
armed  forces  who  was  accused  of  a  war 
(lime  was  that  he  was  ordered  to 
commit  the  offense  by  his  superior.  In  a 
rigidly  hierarchical  system,  such  as  that 
of  the  German  Reich,  it  was  quite  easy 
to  trace  all  responsibility  directly  back 
to  Adolph  Hitler,  who  was  by  this  time 
providentially  dead.  Now  the  fact  is  that 
in  most  systems  of  military  law,  indeed 
even  in  the  German  one,  the  circum- 
stance that  an  unlawful  act  was  ordered 
by  a  superior  is  not  a  complete  defense 
to  the  criminal  charge  against  the  indi- 
vidual who  actually  performed  the  un- 
lawful act.  You  will,  for  example,  find 
in  the  Uniform  Code  of  Military  Justice 
that  the  only  time  a  person  may  be 
punished  for  disobeying  an  order  is 
when  that  order  is  a  "lawful  command" 
or  a  "lawful  order."  It  would  be  strange 
if  one  could  be  punished  for  carrying 
out  an  unlawful  order  in  military  law, 
but  could  not  under  international  law. 

There  are  various  statements  of  the 
principle  regarding  superior  orders,  but  I 
think  all  of  them  boil  down  to  some- 
thing about  like  this:  The  fact  that  a 
rule  of  warfare  has  been  violated  in 
pursuance  of  an  order  by  a  superior 
authority,  whether  military  or  civil, 
does  not  deprive  an  act  of  its  character 
as  a  war  crime,  unless  the  individual  did 
not  know  and  could  not  reasonably 
have  been  expected  to  know  that  the 
act  ordered  was  unlawful.  To  this  must 
be  added  the  caveat  that  the  court  must 
take  into  account  the  fact  that  obedi- 
ence is  a  cardinal  principle  of  military 
command,  that  soldiers  cannot  debate 
the  legal  merits  of  the  acts  which  they 
are  ordered  to  perform,  and  that  war  is 
essentially  a  state  of  confusion.  But 
there    are    cases,   unfortunately   a  great 
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number,  in  which  the  individual  quite 
clearly  knew,  or  ought  to  have  known, 
that  the  act  which  he  was  ordered  to 
perform  was  unlawful.  Officers  of  the 
Einsatzgruppen,  who  were  ordered  to 
liquidate  the  Jews,  gypsies,  Commu- 
nists, "Asiatic  inferiors,"  and  the  insane 
in  areas  occupied  by  the  German  forces, 
must  have  known  their  acts  were  con- 
trary to  international  law.  The  same 
holds  true  of  the  noncommissioned 
officer  who  is  awakened  in  the  dead  of 
night  and  told  to  assemble  several 
soldiers  for  the  quiet  execution  of  an 
enemy  aviator  in  the  deepest  part  of  the 
forest.  I  think  an  examination  of  the 
war  crimes  trials  in  which  the  plea  of 
superior  orders  was  denied  would  re- 
move any  doubt  from  your  mind  about 
the  type  of  cases  in  which  there  were 
convictions.  An  examination  of  German 
military  history  also  teaches  us  that 
unlawful  orders  were  seldom,  if  ever, 
delivered  with  a  pistol  to  the  head  of 
the  person  ordered  to  perform  the  acts; 
that  they  could  be,  and  were  by  some, 
circumvented;  and  that  in  those  cases  in 
which  the  individual  had  enough 
courage  to  resist  an  unlawful  order,  he 
was  not  severely  punished,  or  even 
punished  at  all,  for  his  violation  of  the 
order.  Duress  may,  if  properly  proved, 
be  an  appropriate  defense,  but  the 
duress  must  be  such  as  to  justify  the 
commission  of  the  unlawful  act.  The 
threat  of  an  immediate  court-martial 
may  not  justify  the  execution  of  a 
thousand  innocent  victims  of  war  within 
gas  chambers.  In  essense,  however,  the 
supposed  conflict  between  the  demands 
of  international  law  and  of  a  man's  own 
military  law  has  seldom,  in  practice, 
proved  to  be  a  real  one. 

It  is  a  concomitant  of  the  principle 
of  superior  orders  that  a  military  com- 
mander who  knowingly  allows  war 
crimes  to  be  committed  by  members  of 
his  forces  is  responsible  for  their  acts. 
This  principle  recognizes  that  a  military 
commander  has  a  responsibility,  as  well 
as  a  right,  to  control  the  activities  of  the 


forces  which  he  commands.  You  will 
recall  that"  General  Yamashita  was  found 
guilty  on  this  basis  and  that  the  United 
States  Supreme  Court  refused  to  reverse 
the  decision  of  the  military  commission 
which  tried  him.  While  we  may  disagree 
on  the  facts  about  the  guilt  of  General 
Yamashita,  there  is  no  reasonable  argu- 
ment which  can  be  made  against  the 
principle  that  a  military  commander  is 
accountable  for  the  conduct  of  his 
troops. 

What  I  have  been  saying  about  indi- 
vidual responsibility  in  the  law  of  war 
represents  the  customary  or  unwritten 
international  law  on  the  subject.  The 
law  which  defines  the  actual  duties  of 
members  of  the  armed  forces  and 
civilians  in  warfare  is  precise  in  its  terms 
and  reduced  to  written  form.  The 
treaties  to  which  one  must  primarily 
look  concerning  air  and  land  warfare  are 
the  Regulations  annexed  to  Convention 
No.  IV  of  The  Hague  of  1907  and  the 
new  Geneva  Conventions  of  1949. 
There  are  four  of  these  last-named 
treaties,  and  they  relate  to  the  wounded 
and  sick  in  land  warfare,  the  wounded, 
sick  and  shipwrecked  in  naval  warfare, 
prisoners  of  war,  and  civilians.  They  are 
the  product  of  much  thought  before 
and  during  the  Second  World  War  and 
of  four  years  of  negotiations  in  which 
members  of  the  armed  forces  took  a 
prominent  part.  The  United  States  and 
more  than  fifty  other  states,  including 
U.S.S.R.,  are  parties  to  the  Geneva 
Conventions  of  1949.  A  similarly  large 
group  of  states  are  parties  to  The  Hague 
Regulations  of  1907,  which  have,  in  any 
event,  been  held  by  war  crimes  tribunals 
to  be  declaratory  of  customary  interna- 
tional law  and  thus  binding  on  nations 
which  are  not  parties.  These  treaties 
have  exactly  the  same  standing  as  any 
law  of  the  United  States.  You  and  I  are 
thus  as  firmly  bound  by  these  agree- 
ments as  we  are  by  the  Uniform  Code  of 
Military  Justice  and  by  federal  criminal 
laws. 

At  the  time  of  the  adoption  of  the 
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new  (!odr  of  Conduct  for  th«*  armed 
forces,  there  was  much  thought  given  to 

the  question  o!  the  legal  protection 
placed  about  prisoners  by  the  Geneva 
Prisoners  of  War  Convention  of  1949. 

While  the  Convention  does  not  specif i- 
call)  refer  to  brainwashing,  it  does  deal 
in  more  general  terms  with  the  question 
of  coercion  directed  against  prisoners  of 
war.  There  is,  of  course,  the  well-known 
article  which  states  that  a  prisoner  of 
war  is  required  to  give  only  his  name, 
date  of  birth  (this  is  new),  and  serial 
number.  Beyond  this,  he  is  not  required 
to  furnish  any  military  information,  and 
the  Convention  precludes  physical  or 
mental  torture  and  other  forms  of 
coercion  in  order  to  secure  information 
from  the  prisoner.  It  also  provides  that 
prisoners  of  war  who  refuse  to  give 
information  may  not  be  "threatened, 
insulted,  or  exposed  to  unpleasant  or 
disadvantageous  treatment.'  The  Pris- 
oners of  War  Convention  establishes 
minimum  standards  for  the  detention  of 
prisoners  of  war,  particularly  as  regards 
their  quarters,  food,  clothing,  medical 
attention,  and  religious  and  intellectual 
facilities.  While  the  Convention  requires 
the  Detaining  Power  to  encourage  in- 
tellectual and  educational  pursuits,  this 
provision  cannot  be  regarded  as  a  justi- 
fication for  compulsory  indoctrination 
of  prisoners. 

On  the  other  hand,  the  Convention 
pays  due  deference  to  the  need  of  the 
Detaining  Power  to  maintain  order  in 
the  camps.  There  are  elaborate  provi- 
sions in  the  Convention  regarding  the 
penalties  which  may  be  imposed  on 
prisoners  of  war  for  misconduct.  The 
Convention  prohibits  adverse  distinc- 
tions based  on  "race,  nationality,  religi- 
ous belief  or  political  opinions."  It 
would  be  reasonable  to  interpret  this 
provision  as  meaning  that  the  mere 
party7  affiliation  of  a  prisoner  of  war 
does  not  justify  segregating  him  or 
treating  him  adversely.  However,  if 
political  opinion  ripens  into  overt  acts, 
the  Convention  interposes  no  obstacle 


to  the  segregation  of  the  troublemakers. 
Prisoners  may  not  be  separated  from 
others  belonging  to  the  same  armed 
forces,  except  with  their  consent. 

Another  major  problem  which  is 
likely  to  be  encountered  in  a  future  war 
is  guerilla  and  resistance  activity  by 
civilians  in  the  face  of  the  forces  and 
behind  the  lines.  The  Geneva  Civilians 
Convention  protects  the  inhabitants  of 
occupied  territory  against  arbitrary  and 
unfair  acts  by  the  occupant  by  requiring 
a  system  for  the  administration  of 
justice  which  resembles  that  prevailing 
in  most  civilized  countries.  Thus,  before 
a  civilian  who  has  been  guilty  of  hostile 
conduct  in  an  occupied  area  may  be 
punished,  the  offense  must  have  been 
defined  in  a  directive  which  was  pub- 
lished prior  to  the  commission  of  the 
crime.  If  guerilla  activities  are  con- 
ducted by  civilians,  it  is  necessary  that 
these  individuals  be  screened  by 
administrative  proceedings  from  peace- 
ful civilians  and  those  entitled  to 
prisoner-of-war  treatment  before  they 
may  be  tried  and  executed  for  their 
belligerency.  The  requirement  of 
treating  individuals  in  arms  as  prisoners 
of  war  applies  only  to  members  of  the 
regular  armed  forces  and  to  members  of 
resistance  movements  who  are  com- 
manded by  a  responsible  person,  wear  a 
fixed  distinctive  sign,  carry  arms  openly, 
and  conduct  their  operations  in  ac- 
cordance with  the  law  of  war. 

Each  war  has  seemingly  found  the 
United  States  unprepared  to  exploit  the 
labor  potential  represented  by  prisoners 
of  war  who  are  in  our  hands.  We  have 
learned  through  disorders  in  prisoner- 
of-war  camps  in  Korea  that  Satan  is  still 
capable  of  finding  mischief  for  the  idle 
hands  to  do.  The  Geneva  Prisoners  of 
War  Convention  contains  an  article  on 
the  work  in  which  prisoners  of  war  may 
be  employed  and  also  prohibits  the 
employment  of  prisoners  in  unhealthy 
or  dangerous  work,  unless  they  volun- 
teer for  it.  The  limitation  which  is 
placed  on  many  types  of  prisoner-of-war 
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labor  is  that  it  must  have  no  "military 
character  or  purpose,"  and  it  can  be 
anticipated  that  there  may  be  some 
difficulty  in  interpreting  what  is  meant 
by  this  particular  expression.  However, 
it  seems  to  have  been  the  understanding 
of  the  draftsmen  of  this  article  that  no 
real  change  from  the  standards  of  the 
old  1929  Convention  was  involved. 
Accordingly,  one  may  suppose  that  the 
type  of  work  in  which  prisoners  may  be 
employed  is  roughly  the  same  as  it  has 
been  in  the  past,  but  it  would  probably 
be  wise  to  consult  your  lawyer  if  you 
are  faced  with  the  problem  of  employ- 
ing prisoners. 

In  becoming  a  party  to  the  Geneva 
Conventions  of  1949,  the  United  States 
reiterated  that  it  adhered  to  its  inter- 
pretation of  Article  118,  regarding  the 
repatriation  of  prisoners  of  war.  It  is  the 
position  both  of  the  United  Nations,  as 
expressed  in  a  resolution  of  the  General 
Assembly,  and  of  the  United  States  that 
this  article  does  not  require  the  forced 
repatriation  of  prisoners  of  war  who  do 
not  desire  to  return  to  their  own  coun- 
try, provided  the  Detaining  Power  is 
willing  to  grant  asylum.  Consistently 
with  this  principle,  thousands  of  North 
Korean  and  Chinese  Communist  soldiers 
held  as  prisoners  who  did  not  desire 
repatriation  to  North  Korea  were  per- 
mitted to  remain  in  South  Korea  or  to 
migrate  to  other  lands. 

The  Geneva  Conventions  contain 
provisions  regarding  the  trial  of  war 
criminals.  Certain  serious  violations  of 
the  Conventions  are  defined  as  "grave 
breaches,"  and  the  treaties  require  the 
parties  to  take  measures  against  these 
grave  breaches,  whether  committed  by 
their  own  or  by  enemy  personnel.  The 
Prisoners  of  War  Convention  also  con- 
tains a  requirement  that  prisoners  who 
are  convicted  of  war  crimes  continue  to 
receive  the  protection  of  that  Conven- 
tion, even  after  they  have  been  con- 
victed. This  represents,  I  might  add,  a 
departure  from  what  has  hitherto  been 
the  practice  of  the  United  States.   To 


this  article  of  the  Convention,  Soviet 
Russia  made  a  reservation,  stating  that  it 
would  not  be  under  any  obligation  to 
extend  the  benefits  of  the  Prisoners  of 
War  Convention  to  convicted  war  crimi- 
nals. In  ratifying  the  Convention,  the 
United  States  refused  to  accept  this 
Russian  reservation,  but  the  legal  situa- 
tion created  by  this  statement  of  the 
United  States  is  clouded  and  I  would 
prefer  not  to  discuss  it  in  detail. 

There  are  virtually  no  restraints  im- 
posed by  law  on  the  conduct  of  aerial 
warfare.  According  to  traditional  inter- 
national law  only  military  objectives 
might  be  attacked  from  the  air  and  the 
bombardment  of  undefended  places  was 
forbidden.  With  the  mobilization  of  the 
entire  industrial  base  of  a  country  for 
war,  and  the  enhanced  importance  of 
communications  facilities,  the  list  of 
legitimate  military  objectives  has  be- 
come of  immense  length.  We  have  like- 
wise increased  the  power  of  weapons  to 
a  degree  which  would  have  seemed 
fantastic  two  decades  ago.  And,  finally, 
the  mobility  of  land  and  sea  forces  and 
the  omnipresence  of  aerial  activity 
makes  it  difficult  to  say  that  any  spot  is 
actually  undefended.  The  rule  itself  may 
not  have  changed,  but  military  objec- 
tives have  so  increased  and  undefended 
places  so  diminished  that  there  is  virtu- 
ally no  room  for  the  operation  of  the 
rule. 

The  one  major  exception  which  may 
perhaps  be  made  to  this  generalization 
relates  to  "open  cities,"  which  are 
immune  to  bombardment.  These  are 
cities  in  which  all  military  activities  have 
ceased,  including  the  manufacture  of 
military  supplies  and  the  passage  of 
transport,  and  which  are  about  to  fall 
into  the  hands  of  the  enemy.  The 
purpose  of  these  arrangements  is  to 
preclude  the  bombardment  of  cities 
which  are  undefended  and  open  to 
enemy  occupation.  There  have  been  a 
number  of  instances  of  such  open  cities 
in  recent  wars,  notably  in  the  cases  of 
Paris,  Rome,  and  Manila,  and  those  of 
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us  whi)  an'  interested  in  mitigating  tin* 
severities  of  warfare  see  in  this  institu- 
tion   some    hope    of    protecting    large 

Segments  *>i  the  civilian  population.  The 
Hague  Regulations,  a>  I  have  mentioned. 

contain  i  prohibition  on  the  attack  or 

bombardment  "by  whatsoever  means" 
of  towns  and  villages  which  are  un- 
defended. This  provision  has,  ot  course, 
an  obvious  relevance  to  the  open  city 
question. 

There  is  one  area  of  the  law  about 
which  1  shall  say  very  little,  because  the 
law  on  this  subject  is  adequately  laid 
out  in  NWIP  10-2  and  in  the  standard 
treatises  on  the  law  of  war.  I  need  only 
mention  that  agreements  between  bellig- 
erents must  be  scrupulously  adhered  to, 
whether  they  relate  to  the  suspension  of 
hostilities  or  to  the  surrender  of  forces. 
Violations  of  these  agreements  by  in- 
dividuals may  be,  and,  indeed,  cus- 
tomarily have  been,  punished  by  the 
opposing  belligerent.  Several  German 
naval  officers  who  ordered  the  scuttling 
of  submarines  after  the  surrender  of  the 
German  forces  in  World  War  II  were 
convicted  of  a  violation  of  the  law  of 
war  in  that  they  failed  to  comply  with 
the  terms  of  unconditional  surrender. 

As  I  stated  at  the  beginning  of  this 
lecture,  there  is  still  room  for  the 
operation  of  the  law  of  neutrality.  It  is 
therefore  necessary  to  have  occasional 
resort  to  the  conventions  relating  to 
that  subject.  The  treaty  bearing  on 
neutrality  in  land  warfare  is  Convention 
No.  V  of  The  Hague  of  1907.  Among 
other  things,  this  Convention  requires  a 
belligerent  to  respect  the  territory  of 
neutral  powers.  Even  the  unintentional 
violation  of  such  territory  by  way  of  the 
entrance  of  troops  or  of  bombardment 
can  subject  the  offending  belligerent  to 
heavy  damages  and  to  demands  for  the 
punishment  of  the  responsible  individ- 
uals. A  neutral  power,  into  whose  terri- 
tory belligerent  forces  come,  is  required 
to  intern  them,  and  the  provisions  of 
the  Geneva  Prisoners  of  War  Convention 
of  1949  are  applicable  to  such  persons. 


Individual  escaped  prisoners  are,  how- 
ever, to  be  left  at  liberty.  A  non- 
belligerent is  forbidden  to  allow  the 
passage  ol  enemy  troops  through  its 
territory,  except  lor  convoys  ol 
wounded  and  sick.  The  Swedish  govern- 
ment violated  its  duties  of  neutrality  in 
World  War  II  by  allowing  certain  Ger- 
man forces  to  pass  through  its  territory, 
and  Spain  was  at  one  time  giving  serious 
consideration  to  allowing  German 
troops  to  cross  the  country  in  order  to 
attack  Gibraltar.  One  of  the  effects  of 
the  United  Nations  Charter  may  be  to 
require  a  state  not  taking  part  in  the 
hostilities  to  permit  the  passage  of 
forces  acting  on  behalf  of  the  United 
Nations  and  to  deny  to  that  state  the 
contention  that  its  neutrality  would 
thereby  be  compromised. 

A  neutral  is  not  required  to  forbid 
the  sale  of  arms  and  other  munitions  of 
war  to  the  belligerents  by  its  nationals, 
but  it  is  forbidden,  by  orthodox  law,  to 
make  such  sales  itself.  The  extent  to 
which  states  now  participate  in  trade, 
and  the  practice  of  nations,  especially 
that  of  the  United  States,  during  recent 
years  has  made  the  distinction  between 
sales  by  private  persons  and  by  govern- 
ments anachronistic. 

What  I  have  had  to  say  about  the 
general  principles  of  law  of  war  and 
about  the  law  of  land  and  air  warfare 
has  necessarily  been  brief  and  very 
much  condensed.  I  hope,  in  particular, 
that  you  will  have  given  earnest  and  de- 
tailed consideration  in  your  reading  to 
the  provisions  of  the  Geneva  Conven- 
tions of  1949,  which  hold  great  promise 
for  alleviating  some  of  the  hardships  of 
warfare.  I  think  you  will  agree  with  me 
that  one  of  the  great  objectives  of  the 
United  States  and  of  the  West  in  the 
long-range  struggle  in  which  we  are  en- 
gaged is  the  establishment  for  the  entire 
world  of  the  rule  of  law.  If  we  ourselves 
do  not  adhere  to  that  standard  and  de- 
mand compliance  with  the  rule  of  law 
by  those  who  may  be  arrayed  against  us, 
we  will  have  abandoned  one  of  the  vital 
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objectives  we  are  bent  upon  attaining. 
The  legal  restraints  which  I  have  out- 
lined for  you  combine  a  minimum  of 
impediment  to  military  action  with  a 
maximum  of  protection  for  those  who 
are  the  victims  of  war.  Indeed,  our  very 
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adherence  to  the  law  of  war  will  facili- 
tate the  conduct  of  warfare  by  con- 
vincing the  enemy  of  our  own  regard  for 
fairness  and  justice  and  by  creating 
those  conditions  under  which  peace  will 
once  more  be  possible. 
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THE  GENEVA  CONVENTIONS  OF  1949 


Richard  R.  Baxter 


The  Geneva  Conventions  of  1949, l 
like  other  treaties  concerning  warfare, 
are  grounded  in  the  concept  of  a  hard, 
clean  war.  In  1863,  Lieber  wrote  in 
(i»  neral  Orders  No.  100,  the  first  mod- 
ern  codification  of  the  law  of  war,  "The 
more  vigorously  wars  are  pursued,  the 
better  it  is  for  humanity.  Sharp  wars  are 
brief.  I  venture  to  suggest  that  this 
express  statement,  which  was  inserted  in 
a  code  of  the  law  of  war  drafted  over 
ninety  years  ago,  continues  to  be  one  of 
the  implied  assumptions  of  the  modern 
law  of  war. 

The  law  of  war  is  itself  a  compromise 
between  unbridled  license  on  the  one 
hand  and,  on  the  other,  the  absolute 
demands  of  humanity,  which,  if  carried 
to  a  logical  extreme,  would  proscribe 
war  altogether.  Stated  in  other  terms, 
the  law  seeks  to  limit  the  measures  of 
war  to  those  which  are  necessary  and  to 
curb  those  activities  which  produce  suf- 
fering out  of  all  proportion  to  the 
military  advantage  to  be  gained.  The 
Geneva  Conventions,  which  comprise,  at 
least  in  land  warfare,  the  most  im- 
portant segment  of  the  law  relating  to 
the  conduct  of  war,  have  drawn  the  line 
between  necessary  measures  of  war  and 
unnecessary  suffering  in  terms  of 
people.  The  Conventions  are  designated, 
as  you  have  seen  from  the  copies  you 
have  read,  as  being  "for  the  Protection 
of  War  Victims."  The  victims  who  are 
protected  are  the  wounded  and  sick  in 


land  warfare,  the  wounded,  sick,  and 
shipwrecked  in  warfare  at  sea,  prisoners 
of  war,  and  civilians.  These  four  cate- 
gories share  one  essential  characteristic: 
they  all  consist  of  persons  who  have 
been  put  out  of  action  or  who,  as 
noncombatants,  do  not  take  part  in 
hostilities.  Those  who  have  been  put  out 
of  action  are  the  wounded,  the  sick,  the 
shipwrecked,  and  the  soldiers,  sailors, 
and  airmen  taken  as  prisoners.  The 
noncombatants  are  the  medical  per- 
sonnel and  the  chaplains  in  the  armed 
forces  and  the  civilian  population,  or  at 
least  that  portion  of  it  which  takes  no 
part  in  active  hostilities.  The  four  classes 
of  persons  protected  by  the  four  Con- 
ventions also  possess  the  common 
characteristic  of  being  individuals  with 
whom  the  enemy  comes  face  to  face,  as 
the  line  of  battle  moves  on.  Fundamen- 
tally, the  Conventions  deal  with  the 
safeguarding  of  people,  not  in  the  heat 
of  battle,  but  as  conditions  become 
somewhat  more  stabilized— when  terri- 
tory is  occupied,  when  soldiers  are 
taken  as  prisoners  and  put  in  prisoner  of 
war  camps,  when  the  wounded  are 
picked  up  and  evacuated  to  hospitals. 
The  Conventions  contain  no  provisions 
about  the  types  of  weapons  which  may 
be  employed  or  the  use  which  may  be 
made  of  them;  they  make  no  reference 
to  nuclear  weapons,  to  bacteriological 
warfare,  or  to  chemical  warfare.  They 
say     nothing     about     the     waging     of 
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hostilities  against  the  enemy  forces.  Of 
course,  in  order  to  take  care  of  these 
victims  of  war,  the  Conventions  must 
have  application  to  certain  situations 
while  combat  is  still  in  progress,  but  the 
overwhelming  majority  of  their  provi- 
sions relates  to  conditions  which,  if  not 
necessarily  tranquil,  are  considerably 
more  ordered  than  those  of  the  battle- 
field. The  compromise  between  decima- 
tion and  absolute  humanity,  to  which  I 
referred  a  few  moments  ago,  is,  we  can 
now  observe,  based  on  the  considera- 
tions that  the  mistreatment  of  those 
who  do  not  or  can  no  longer  take  part 
in  hostilities  confers  no  real  military 
advantage  and  the  humane  treatment  of 
these  individuals  will  not  stand  in  the 
way  of  an  aggressive  pursuit  of  victory. 
Indeed,  the  fair  treatment  of  victims  of 
war  may  in  itself  be  militarily  advan- 
tageous. 

The  Geneva  Conventions  of  1949  are 
at  once  old  and  new.  They  are  old  in  the 
sense  that  they  are  outgrowths  of  earlier 
treaties  dealing  with  the  same  subjects. 
The  United  States  was  in  1949  already  a 
party  to  Convention  No.  IV  of  The 
Hague  of  19072  regarding  the  conduct 
of  warfare  on  land,  which  contains 
provisions  relating  to  prisoners  of  war, 
the  wounded  and  sick,  and  civilians  in 
occupied  territory.  We  were  also  parties 
to  the  1929  Geneva  Wounded  and  Sick 
and  Prisoners  of  War  Conventions  and 
to  Convention  No.  X  of  The  Hague  of 
1907  for  the  adaption  to  maritime 
warfare  of  the  principles  of  the  Geneva 
Convention  of  1906,3  the  predecessor 
of  the  1929  Wounded  and  Sick  Conven- 
tion. These  Conventions  had  their  an- 
tecedents in  General  Orders  No.  100, 
Regulations  for  the  Government  of 
Armies  of  the  United  States  in  the 
Field,  which  were  promulgated  by  the 
United  States  during  the  Civil  War.  This 
was  the  first  modern  codification  of  the 
law  of  war,  and  the  international 
treaties  subsequently  adopted  owe  a 
considerable  indebtedness  to  this  early 
effort.    Historically,   the    United  States 


has  pursued  a  policy  of  strict  adherence 
to  these  international  agreements, 
despite  the  fact  that  individuals  have 
from  time  to  time  attempted  to  substi- 
tute their  judgment  of  the  wisdom  of 
the  Conventions  for  that  of  their 
Government.  It  is  important  to  remem- 
ber about  these  earlier  treaties,  as  it  is 
about  the  Geneva  Conventions  of  1949 
as  well,  that  they  are  in  large  measure 
codifications  of  customary  international 
law— the  common  law  of  war— by  which 
the  country  would  be  bound  even  if  it 
were  not  a  party  to  the  treaties. 

Even  before  the  outbreak  of  the 
Second  World  War,  it  had  been  recog- 
nized, however,  that  the  older  treaties 
were  in  need  of  revision  in  order  to 
accommodate  them  to  changed  condi- 
tions. These  new  circumstances  were  the 
result  not  only  of  changed  techniques  in 
the  waging  of  war  but  also,  and  perhaps 
more  importantly,  of  increased  effi- 
ciency and  ingenuity  in  the  oppression 
of  the  victims  of  war.  The  events  of 
World  War  II  did  no  more  than  confirm 
these  suspicions  that  the  Conventions 
required  tighter  drafting,  greater  preci- 
sion, changes,  and  additions  in  order  to 
spell  out  a  useful  code  for  the  conduct 
of  belligerents.  In  particular,  the  few 
provisions  regarding  civilians  in  occu- 
pied territory  which  appeared  in  The 
Hague  Regulations  of  1907  and  the 
attempted  application  of  the  Prisoners 
of  War  Convention  of  1929  to  civilian 
internees  by  analogy  seemed  altogether 
inadequate  as  safeguards  for  civilians  in 
wartime.  Although  we  have  since  lived 
through  the  Korean  conflict,  I  think  it  is 
fair  to  say  that  the  problems  concerning 
prisoners  of  war  and  civilians  which  we 
encountered  in  these  hostilities  were 
merely  the  counterparts  of  similar  prob- 
lems faced  during  the  Second  World  War 
itself.  The  mistreatment  of  prisoners 
was  not  invented  by  the  North  Koreans 
in  1950. 

While  the  fighting  was  still  going  on 
in  1945,  the  International  Red  Cross 
had  initiated  studies  of  the  revision  of 


999 


tin-  older  Conventions.  Technical  meet- 
ings were  lu*l«l  in  that  year  and  in  L946, 
ami  a  meeting  of  government  experts  was 
i  onvened  in  1947.  In  1 948,  the  proposed 
new  Conventions  were  considered b)  the 
International  Red  Cross  Conference  at 
Stockholm,  and  the  Final  stage  of  the 
process  was  the  convening  ol  a  Diplo- 
matic Conference  at  Geneva  in  L  949.  The 
I  onference  met  from  April  to  August  of 
that  year  and  gave  the  most  careful 
attention  to  the  roughly  400  articles  of 
the  lour  Conventions.  The  United 
States  had  participated  in  all  of  the 
[>reliminar\  stapes  of  the  drafting  and  was 
represented  at  the  Conference  by  an  able 
delegation,  which  included  a  Navy  offi- 
cer. Two  of  the  other  members  of  the 
delegation,  General  Parker  and  General 
Dillon,  subsequently  served  as  Provost 
Marshals  General  of  the  Army  and  Air 
Force  respectively. 

Fifty-nine  countries,  including  all  of 
the  major  powers,  signed  the  four  Con- 
ventions at  Geneva.  Since  1949,  forty- 
eight  states  have  ratified  the  treaties  or 
acceded  to  them,  including  nine  of  the 
members  of  the  North  Atlantic  Treaty 
Organization.  Last  year,  somewhat  to  the 
surprise  of  those  who  had  been  con- 
cerned with  the  Conventions,  Soviet  Rus- 
sia and  its  satellites  ratified  the  agree- 
ments, maintaining  at  that  time  their 
reservations,  of  which  I  shall  have  occa- 
sion to  speak  later.  Communist  China, 
which  is  not  recognized  by  the  majority 
of  the  nations  of  the  world,  is,  I  might 
add,  not  a  party  to  the  Conventions.  The 
United  States  was  shaken  out  of  its 
lethargy  by  this  measure,  which,  of 
course,  may  have  been  taken  with  a  view 
to  demonstrating  to  the  world  that  the 
U.S.S.R.  was  more  willing  to  undertake 
humanitarian  obligations  in  war  than  the 
United  States.  The  Conventions  were 
considered  by  the  United  States  Senate  in 
the  spring  of  this  year  and  received  its 
advice  and  consent  by  a  unanimous  vote 
of  77-0  in  July.6  The  United  States 
deposited  its  instrument  of  ratification 
on  2  August.  The  treaties  will  come  into 


force  as  to  the  United  States  six  months 
thereafter,  or  in  February  of  next  year. 

Our  consideration  of  the  contents  of 

these  four  length)  treaties  is  somewhat 

Simplified  by  the  fact  that  certain 
articles  arc  common  to  all  four  of  the 
Conventions.  Two  ol  these  articles 
describe  in  what  instances  the  treaties 
are  applicable.  They  apply  to  "all  cases 
ol  (Iceland  war"  or  to  "any  other 
armed  conflict, "  that  is,  to  undeclared 
wars  or  to  enforcement  actions  con- 
ducted on  behalf  of  the  United  Nations, 
it  being  understood,  of  course,  that  the 
treaties  bind  only  the  states  which  are 
parties  to  them  in  their  relationship 
with  other  states  which  are  parties. 
Because  of  the  possibility  that  the  force 
displayed  in  aggression  will  be  so  over- 
whelming that  actual  resistance  will  be 
made  impossible  or  that  occupation  will 
be  brought  about  through  duress,  as 
happened  in  Czechoslovakia  in  World 
War  II,  the  agreements  apply  to  occupa- 
tion of  the  territory  of  a  party  even  if  it 
meets  with  no  armed  resistance.  The 
Geneva  Conventions,  with  the  exception 
of  one  common  article,  do  not  apply  to 
civil  war  unless  the  parties  to  the  con- 
flict agree  to  invoke  them.  The  one 
exception  is  a  very  brief  listing  in 
Article  3  of  particularly  inhumane  acts 
which  are  prohibited  in  armed  conflicts 
"not  of  an  international  character." 

Another  group  of  common  articles 
deals  with  the  activities  of  the  Protect- 
ing Power.  The  Protecting  Power  is  a 
neutral  state  which,  on  an  impartial 
basis,  looks  after  the  interests  of  pro- 
tected persons— prisoners  of  war  and 
civilian  internees,  for  example— owing 
allegiance  to  one  belligerent  but  within 
the  power  of  the  opposing  belligerent. 
The  Protecting  Powers  furnish,  among 
other  services,  impartial  inspectors  and 
representatives— a  type  of  function  for 
which  in  these  days  it  is  admittedly 
difficult  to  find  qualified  neutrals.  Be- 
cause, for  one  reason  or  another, 
prisoners  often  ceased  to  have  the  pro- 
tection   of  a  Protecting  Power  or  one 
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was  not  appointed  by  the  country  from 
whose  armed  forces  the  prisoners  came, 
a  provision  has  been  inserted  requiring  a 
Detaining  Power  under  such  circum- 
stances to  obtain  a  Protecting  Power  or 
the  services  of  a  humanitarian  organiza- 
tion, such  as  the  International  Commit- 
tee of  the  Red  Cross,  to  look  after  the 
interests  of  the  prisoners  and  other 
protected  persons.  To  this  common 
article  the  Soviet  Bloc  made  a  somewhat 
surprising  reservation.  They  said  that 
they  would  not  accept  the  services  of  a 
Protecting  Power  or  humanitarian  or- 
ganization to  act  on  behalf  of  their 
personnel  held  by  the  enemy  unless  the 
designation  was  approved  by  them. 
While  the  institution  of  the  Protecting 
Power  also  benefits  the  Detaining  Power 
by  making  it  possible  to  assure  the 
world  that  prisoners  are  being  treated  in 
accordance  with  law,  the  Protecting 
Power  acts  primarily  in  the  interest  of 
prisoners  and  the  power  they  serve.  If, 
because  of  objections  to  the  designated 
Protecting  Power,  the  Communist  states 
do  not  wish  such  protection  for  their 
soldiers  in  enemy  hands,  this  is  their 
business. 

It  may  cheer  some  of  you  to  hear 
that  the  Conventions  make  no  reference 
to  war  crimes— by  that  name.  There  was 
much  controversy  about  this  point  at 
the  Conference  in  1949,  and  the  upshot 
of  it  was  that  each  of  the  four  Conven- 
tions contains  an  article  specifying  cer- 
tain atrocious  acts,  such  as  the  torturing 
of  prisoners  and  civilians,  as  "grave 
breaches"  of  the  Conventions.  Ju- 
dicial safeguards  are  provided  for  per- 
sons charged  with  such  acts.11  Of 
course,  these  specific  provisions  do  not 
affect  the  right  of  a  belligerent,  under 
customary  international  law,  to  try 
enemy  personnel  for  war  crimes  other 
than  "grave  breaches"  of  the  treaties. 

Now  as  to  the  contents  of  the  four 
Conventions.  I  shall  pass  over  the  first 
of  these,  the  Convention  for  the 
Amelioration  of  the  Condition  of  the 
Wounded  and  Sick  in  Armed  Forces  in 


the  Field,  which  I  suspect  would  not  be 
of  particular  concern  to  you.  It  contains 
the  familiar  stipulations,  modified  in 
some  respects,  about  the  respect  and 
protection  owed  medical  personnel  and 
establishments,  the  wounded  and  sick, 
and  the  dead.  The  Convention  for  the 
Amelioration  of  the  Condition  of 
Wounded,  Sick,  and  Shipwrecked  Mem- 
bers of  Armed  Forces  at  Sea  is  of  more 
immediate  importance  to  the  majority 
of  you.  The  old  green  and  white  mark- 
ings of  hospital  ships  have  been  replaced 
by  white  paint  and  red  crosses  on  the 
hull  and  horizontal  surfaces.  2  If  hos- 
pital ships  are  to  continue  to  receive  the 
protection  of  the  Convention  at  night, 
steps  must  be  taken  to  make  these 
distinctive  markings  visible,  but  there  is 
no  absolute  requirement,  for  obvious 
reasons,  that  hospital  ships  be  illumi- 
nated at  night.  Such  ships  may  be 
controlled  and  searched  by  the  parties 
to  the  conflict,  and  commissioners  may 
be  put  on  board  to  see  that  measures  of 
control  are  carried  out.  Ships  carrying 
medical  supplies  and  medical  aircraft  are 
required  to  be  respected  by  the  belliger- 
ents only  when  prior  arrangements  have 
been  made  about  their  routes.  The 
Convention  provides  great  latitude  in 
the  control  of  these  vessels,  and  I  think 
you  will  find  these  provisions  quite 
realistic.  Coastal  rescue  craft  were  a  real 
problem  because  of  the  possibility  they 
would  be  the  means  of  sending  informa- 
tion back  to  the  armed  forces  they 
serve.  The  requirements  that  such  craft 
be  respected  and  protected  was  there- 
fore made  subject  to  the  limitation  "so 
far  as  operational  requirements  permit," 
thus  making  it  possible,  in  necessary 
cases,  to  take  offensive  or  restrictive 
action  against  these  boats.15  The  re- 
ligious, medical,  and  hospital  personnel 
of  hospital  ships  are  not  held  as 
prisoners  of  war  but  are  to  be  sent  back 
to  their  own  forces  at  such  time  as  the 
enemy  commander  considers  it  prac- 
ticable.16 The  wounded,  sick,  and  ship- 
wrecked of  a  belligerent  who  fall  into 
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< -ih'iiin  hands  are  prisoners  of  war.1  '  II 
forCCfl     an      put     ashore,     they     become 

subject  to  the  Convention  regarding  the 
Wounded  and  Sick  in  Armed  Forces  in 

the  Field,  and  prisoners  of  war  dis- 
embarked COme  directh  under  the  pro- 
tection of  the  Prisoners  of  War  Conven- 
tion. 

Let  us  now  turn  to  the  Prisoners  ol 
War  Convention.  Thanks  to  the  Korean 

conflict    I  must  be  careful  not  to  call  it 

I  war— we  have  had  an  opportunity  to 
see  this  Convention  in  operation  and  to 
observe  the  extent  to  which  it  deals 
with  a  number  of  troublesome  problems 
of  current  importance.  Both  parties  to 
the  hostilities  declared  that  they  would 
apply  and  abide  by  this  treaty,  and  you 
will  find  specific  references  to  it  in  the 
Armistice  signed  at  Panmunjom  in 
1953.19  There  is  thus  no  reason  to 
doubt  that  the  Geneva  Prisoners  of  War 
Convention  of  1949  was  the  law  govern- 
ing the  treatment  of  prisoners  during 
that  period. 

Professor  Lissitzyn  has  already  re- 
ferred to  guerrilla  warfare  as  one  aspect 
of  the  law  to  which  Communists  give 
much  attention.  A  determined  effort 
was  made  at  the  Geneva  Conference  to 
secure  wider  recognition  for  guerrillas,  a 
recognition  which  would  entitle  them  to 
be  treated  as  prisoners  of  war  upon 
capture.  As  you  know,  only  members  of 
the  regular  armed  forces  and  of  militia 
or  volunteer  corps  fulfilling  certain  con- 
ditions were,  under  the  law  then  exist- 
ing, entitled  to  receive  the  protection  of 
the  Geneva  Prisoners  of  War  Convention 
of  1929  and  other  customary  and  treaty 
law  on  prisoners  of  war.  The  require- 
ments laid  on  members  of  militias  and 
volunteer  corps  were  that  they  (1)  be 
commanded  by  a  person  responsible  for 
his  subordinates,  (2)  wear  a  fixed  dis- 
tinctive sign,  (3)  carry  arms  openly,  and 
(4)  comply  with  the  law  of  war.  Those 
countries  in  particular  which  had  been 
occupied  during  World  War  II,  Com- 
munist and  non-Communist  alike, 
wished    wider    recognition    of   guerrilla 


forces,  the  underground,  and  resistance 
movements,  localise  ol  the  obvious 
danger  o!  the  "farmer  by  day,  assassin 
by  night"  type,  this  pressure  was  re- 
sisted by  a  number  of  the  larger  military 
powers,  including  the  United  States  and 
a  comparatively  innocuous  provision 
found  its  way  into  the  treaty.  Despite 
some  extravagant  claims  made  lor 
Article  4,  it  does  little  to  increase  the 
categories  of  persons  who  are,  as  "law- 
ful belligerents,"  to  come  under  the 
protection  of  the  Prisoners  of  War  Con- 
vention. Under  the  new  treaty,  members 
of  militias  and  volunteer  corps  include 
members  of  organized  resistance  move- 
ments, but  all  of  these  persons  must 
continue  to  comply  with  the  four  re- 
quirements I  mentioned  a  moment  ago. 
It  seems  improbable  that  most  guerrilla 
forces  or  resistance  movements  will 
meet  these  four  conditions,  for  by 
nature  they  do  not,  and  indeed 
probably  cannot,  comply  with  the  laws 
of  war  or  even  carry  arms  openly  in  all 
cases.  Civilians  who  engage  in  hostilities 
will  continue  in  practical  effect  to  be 
subject  to  the  same  deterrent  as  before 
—the  death  penalty.  Those  who  are  not 
commanded  by  a  responsible  person,  do 
not  wear  a  distinctive  sign,  do  not  carry 
arms  openly,  and  do  not  operate  in 
conformity  with  law  are  not  entitled  to 
prisoner  of  war  standing.  Let  me  remind 
you,  however,  that  another  provision  of 
the  agreement  requires  that  if  there  is 
any  doubt  about  whether  a  person  is  a 
lawful  belligerent  who  must  be  treated 
as  a  prisoner  of  war,  he  must  continue 
to  receive  the  protection  of  the  Conven- 
tion until  his  status  is  determined  by  a 
competent  tribunal.20  The  Conven- 
tions, viewed  in  the  perspective  of  the 
Korean  experience,  thus  provide  the 
means  of  dealing  with  a  firm  hand  with 
irregular  forces. 

"Brainwashing"  was  a  new  term  to 
come  out  of  the  Korean  conflict,  but 
prisoners  have  been  tortured  and  mis- 
treated before,  either  in  order  to  gain 
information  or  to  secure  confessions  of 
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conduct  which  never  took  place.  The 
only  information  a  prisoner  is  required 
by  law  to  give  continues  to  be  name, 
rank,  and  serial  number,  to  which  date 
of  birth  has  now  been  added.  The 
Secretary  of  Defense's  Committee  on 
Prisoners  of  War,  which  recently  made 
its  recommendations  to  Mr.  Wilson  in  a 
report2  *  redolent  of  the  punchy  prose 
of  Madison  Avenue,  agreed,  as  a  matter 
of  policy,  that  this  was  the  most  that  an 
American  should  say  to  the  enemy.  The 
Convention  unequivocally  prohibits 
measures  to  secure  further  informa- 
tion: 

No  physical  or  mental  torutre, 
nor  any  other  form  of  coercion, 
may   be  inflicted  on  prisoners  of 
war  to  secure  from  them  informa- 
tion    of     any     kind     whatever. 
Prisoners   of  war   who   refuse  to 
answer    may    not   be   threatened, 
insulted,  or  exposed  to  unpleasant 
or   disadvantageous   treatment  of 
any  kind.2 
The  provision  that  the  Detaining  Power 
is  to  encourage  "the  practice  of  intellec- 
tual, educational,  and  recreational  pur- 
suits"2 3  certainly  does  not  offer  a  carte 
blanche  for  the  indoctrination  of  pris- 
oners or  for  the  compulsory  singing  of 
"Solidarity."   You  may  have  heard  of 
the  British  officer  who  took  the  quiz 
after  a  Communist  propaganda  lecture 
and  replied  to  the  question,  "What  is 
the  highest  form  of  the  class  struggle?" 
by  writing  in,  "The  highest  form  of  the 
class  struggle   is  riding  first  class  on  a 
third  class  ticket." 

Starvation  of  prisoners  is,  of  course, 
completely  out.  The  old  standard  was 
that  prisoners  had  to  be  fed  the  same 
rations  as  base  troops  of  the  Detaining 
Power.  Because  of  the  difficulty  Ameri- 
can and  British  persons  had  with  fish- 
head  and  rice  diets,  the  duty  is  now  that 
the  prisoners  be  fed  rations  sufficient  to 
keep  them  in  good  health,  without  loss 
of  weight.  Account  is  also  taken  of  their 
habitual  diet.  Collective  disciplinary 
measures     affecting     food     are     pro- 


hibited.24 A  provision  that  all  prisoners 
are  to  be  treated  alike,  without  adverse 
distinction,25  seems  to  me  to  raise  a 
question  about  the  legality  of  using 
adequate  rations  as  an  inducement  to 
get  prisoners  to  accept  the  political 
beliefs  of  their  captors.  The  starvation 
of  prisoners  and  the  use  of  the  carrot 
portion  of  the  "carrot  and  stick"  tech- 
nique were  both  unlawful  devices  used 
by  the  Communists.  Like  the  standard 
of  feeding,  the  standard  of  housing  for 
prisoners  held  by  the  Chinese  and  South 
Koreans  fell  far  below  that  set  by  law, 
even  if  account  is  taken  of  the  primitive 
conditions  of  Korea.  Such  premises 
must  conform  to  the  housing  of  troops 
of  the  Detaining  Power  in  the  same 
region  and  must  in  addition  not  be 
damp  or  otherwise  prejudicial  to 
health.2  6 

The  difficulty  which  the  United 
States  had  in  getting  lists  of  prisoners 
and  of  the  dead  from  the  Communists  is 
familiar  to  you.  The  Prisoners  of  War 
Convention  contains  admirably  detailed 
provisions  on  the  procedure  for  getting 
this  information  back.27  Until  lists  were 
exchanged  in  connection  with  the  re- 
patriation of  prisoners,  the  North 
Koreans  had  supplied  only  two  lists, 
covering  in  all  110  names. 

Communist  soldiers  held  by  the 
forces  of  the  Unified  Command  in 
Korea  presented  their  problems  to  us. 
The  unfortunate  incident  at  Koje-do 
reminded  the  United  Nations  Command 
that  it  is  desirable  to  maintain  order  in 
camps.  The  Convention  provides  the 
means  of  doing  this.  If  the  action  which 
seems  desirable  is  the  segregation  of  the 
militant  faction  from  the  rest  of  the 
prisoners,  this  can  be  done.  Two  articles 
might,  on  hasty  reading,  be  thought  to 
lead  to  a  contrary  conclusion.  One  of 
these  requires  that  there  be  no  adverse 
distinction  based  on  race,  nationality, 
religious  belief,  or  political  opinions. 
The  second  provides  that  prisoners  must 
be  assembled  in  camps  or  compounds 
according  to  their  nationality,  language, 
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and  customs  and  that  prisoners  ar»'  not 
to  l>c  separated  Irom  other  persons 
belonging  to  the  armed  forces  with 
which  the)  were  serving,  except  with 
their  consent.  Now,  segregation  based 
solel\  on  abstract  political  tenets,  on 
whether  a  prisoner  professes  to  be  a 
1  ommunist    l'art\    member  or   not,   i> 

improper,  except  if  desired  by  one  or 
the  other  group  of  prisoners.  If  belief, 
however,  ripens  into  overt  action— into 
coercion,  physical  violence,  riots,  or 
intimidation  the  segregation  which 
must  he  effected  is  not  based  on  politi- 
cal opinions  but  on  conduct  and  there- 
fore does  not  fall  within  the  prohibition 
of  the  Convention.  In  any  case,  it  is 
doubtful  whether  mere  segregation  can 
be  called  "adverse  distinction."  The 
Detaining  Power  may,  moreover,  desire 
to  punish  certain  individuals  for  vio- 
lence against  fellow  prisoners.  It  may 
invoke  either  disciplinary  or  judicial 
proceedings,  subject  to  a  great  range  of 
procedural  safeguards  written  into  the 
Convention.  In  short,  the  Geneva 
Conventions  offer  no  excuse  for  the 
existence  of  disorder  in  camps. 

On  the  important  issue  of  repatria- 
tion of  prisoners  of  war  on  the  close  of 
hostilities,  the  Senate,  in  connection 
with  its  consideration  of  the  treaties, 
made  it  clear  that  there  had  been  no 
change  in  the  position  of  the  United 
States  originally  taken  during  the 
Korean  conflict.  Article  118,  requiring 
that  prisoners  "shall  be  released  and 
repatriated  without  delay  after  the 
cessation  of  active  hostilities"  was  con- 
strued as  not  precluding  a  Detaining 
Power  from  granting  asylum  to  pris- 
oners who  do  not  desire  to  be  repatri- 
ated. The  positions  taken  by  the  Execu- 
tive Branch,  by  the  Senate  Foreign 
Relations  Committee,  and  by  the  Senate 
during  the  recent  consideration  of  the 
treaties  are  at  one  in  emphasizing  that  a 
grant  of  asylum  is  fully  consistent  with 
Article  118  and  other  provisions  of  the 
Prisoners  of  War  Convention.3 1  Since 
this  same  view  is  held  by  a  majority  of 


the  members  of  the  United  Nations  as 

well,  mere  seems  to  he  no  doubt  that 
the  principle  is  full)  established  in  the 
international    law    ol    the   West,    despite 

the  vigorous  dissents  of  the  Communist 
Btates 

This  brief  surve\  of  some  of  the  legal 
problems  of  the  Korean  conflict  and  of 
the  response  of  the  Geneva  Conventions 
of  1949  to  these  indicates  that  the 
agreements  have  dealt  with  the  im- 
portant questions  of  modern  warfare, 
even  modern  warfare  conducted  by  bar- 
baric and  cruel  enemies,  and  that  they 
have  laid  down  standards  on  these  mat- 
ters which  are  reasonable,  as  well  as 
advantageous  to  the  United  States.  Let 
me  mention  now  several  further  issues 
which  are  likely  to  assume  some 
prominence  in  a  future  conflict, 
especially   one   with   Communist  states. 

In  addition  to  the  Russian  and  Com- 
munist bloc  reservation  which  was  men- 
tioned earlier,  there  are  two  further 
such  reservations  made  by  all  the  Com- 
munist states.  The  formula  on  responsi- 
bility for  mistreatment  of  prisoners  who 
had  been  transferred  by  one  power  to 
another  state's  custody  which  was 
worked  out  at  Geneva  was  that  the  state 
to  whom  the  persons  in  question  were 
transferred  also  acquired  legal  responsi- 
bility for  their  proper  treatment.  The 
extent  of  the  transferor's  liability  there- 
after is  to  call  for  compliance  with  the 
Convention  and  for  the  return  of  the 
prisoners  if  the  transferee  power  then 
fails  to  abide  by  the  treaty.32  The 
Communist  position,  expressed  in  their 
reservation,  is  that  the  transferring  state 
and  the  state  assuming  custody  should 
be  liable  for  violations  of  the  Conven- 
tion. This  point  is  not  of  great  moment, 
and  the  Russian  position  may,  in  any 
case,  seem  more  reasonable  to  you  than 
our  own. 

The  real  booby-trap  is  hidden  in  a 
third  Communist  reservation  about  war 
criminals.  Here,  I  must  pause  for  a  word 
or  so  of  explanation.  After  World  War 
II,  military  personnel  charged  with  war 
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crimes  were  not  tried  under  the  pro- 
cedural safeguards  of  the  Geneva  Pris- 
oners of  War  Convention  of  1929.  You 
will  recall  that  this  question  arose  in 
connection  with  the  trial  of  General 
Yamashita  and  that  the  Government's 
position  in  this  regard  was  upheld  by 
the  Supreme  Court.  3  The  new  Conven- 
tion requires  that  a  prisoner  of  war  can 
be  validly  sentenced  only  if  the  sentence 
"has  been  pronounced  by  the  same 
courts  according  to  the  same  procedure 
as  in  the  case  of  members  of  the  armed 
forces  of  the  Detaining  Power,"  which 
would  in  our  case  be  the  Uniform  Code 
of  Military  Justice.  Article  85  of  the 
Convention  stipulates: 

Prisoners  of  war  prosecuted 
under  the  laws  of  the  Detaining 
Power  for  acts  committed  prior  to 
capture  shall  retain,  even  if  con- 
victed, the  benefits  of  the  present 
Convention. 
In  short,  a  prisoner  of  war  convicted  of 
a  war  crime  continues  in  a  prisoner  of 
war  status  after  conviction.  Regarding 
this,  the  U.S.S.R.  and  other  Communist 
states  stated  that  they  would  not  con- 
sider themselves  bound  to  extend  the 
Convention  to  prisoners  convicted  "in 
accordance  with  the  principles  of  the 
Nuremberg  trial,  for  war  crimes  and 
crimes  against  humanity"  and  that  such 
persons  would  be  treated  like  other 
common  criminals.  The  implications  of 
this  statement  are  obvious.  The  Commu- 
nist states  are  very  favorably  disposed 
toward  the  doctrine  of  war  criminality. 
During  the  Korean  hostilities,  the 
enemy  informed  people  taken  as  pris- 
oners that  they  were  really  war  crimi- 
nals but  that  a  liberal  policy  would  be 
pursued  toward  them  so  long  as  they 
acted  properly.  If  persons  are  tried  by 
the  reserving  states  for  war  crimes  and 
convicted,  the  reservation  means  that 
these  individuals  may  disappear  com- 
pletely from  sight.  There  will  be  no 
duty  to  account  for  them  or  to  repatri- 
ate them.  There  will  be  no  restriction  on 
the  conditions  of  their  confinement,  the 


labor  they  -are  required  to  perform,  or 
on  the  brutalities  to  which  the  De- 
taining Power  may  expose  them.  In- 
deed, the  very  fact  that  conviction 
means  oblivion  may  very  well  encourage 
such  prosecutions. 

While  we  are  speaking  of  war  crimes, 
we  should  note  that  the  articles  to 
which  reference  has  just  been  made 
probably  preclude  new  Nuremberg  or 
Tokyo  trials  of  military  personnel  held 
as  prisoners  of  war  by  the  United  States 
and  charged  with  war  crimes.  The  rea- 
son for  this  is  that  if  a  captured  officer, 
for  example,  must  be  tried  under  the 
same  law  and  by  the  same  tribunal  as  an 
officer  of  the  United  States  Armed 
Forces,  he  must  be  tried  under  the 
Uniform  Code  of  Military  Justice.  The 
Code  provides  no  authorization  for  in- 
ternational trials  of  American  personnel 
and,  notably  on  questions  of  evidence, 
imposes  more  rigid  standards  than  were 
applied  in  the  war  crimes  cases.  Whether 
this  change  in  the  law  is  wise  or  not  I 
leave  it  to  you  to  decide. 

On  the  question  of  the  employment 
of  prisoners  of  war,  the  Convention 
contains  a  new  formula  which  describes 
the  work  prisoners  can  be  required  to 
perform,  4  as  contrasted  with  the  state- 
ment in  the  1929  Convention,  which 
stated  for  what  purposes  prisoners  can- 
not be  used.  The  new  tests  are  some- 
what difficult  and  un wieldly  to  apply, 
since  most  of  them  require  a  determina- 
tion whether  a  given  type  of  work  has 
"no  military  character  or  purpose." 
While  the  new  article  seems  to  be  much 
more  restrictive  than  the  old,  there  is 
evidence  that  the  Geneva  Conference 
was  only  attempting,  with  doubtful 
success,  a  more  precise  formulation  of 
the  old  standard.  Since  there  is  very 
little  guidance  of  a  general  nature  I  can 
give  you  on  this  article,  a  warning  about 
this  possible  pitfall  should  probably 
suffice.  See  your  lawyer. 

Some  consideration  of  the  Geneva 
Civilians  Convention  really  deserves  no 
apology.  The  Navy  has  in  the  past  had 
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extensive  responsibilities  !<>r  civil  affairs 
.md  military  government,  and  man) 
\aw  officers  lu»\ <  served  w  i t h  \rm\ 
forces  m  administering  occupied  areas. 
Planners  must  be  aware  of  our  legal 
responsibilities  to  the  civilian  popula- 
tions w  <■  encounter.  Many  Navy  officers 
■shore,  such  as  port  captains,  will  have 
dealings  with  the  life  of  an  occupied 
area. 

Prior  to  the  adoption  of  the  Geneva 
Civilians  Convention  of  1949,  there  was 
only  a  rudimentary  body  of  law  re- 
garding the  protection  of  civilians. 
There  were  some  stipulations  in  The 
Hague  Convention  No.  IV  of  1907 
regarding  warfare  on  land,  dealing  with 
such  matters  as  respect  for  family  honor 
and  rights  and  with  the  requisition  and 
seizure  of  property  from  the  civilian 
population.  When  civilians  were  in- 
terned in  occupied  areas,  we  considered 
ourselves  under  an  obligation  to  apply 
to  them  by  analogy  the  provisions  of 
the  Prisoners  of  War  Convention  of 
1929.  There  was  no  international  law  at 
all  about  the  treatment  of  aliens  in- 
terned in  the  United  States.  All  this  is 
now  changed. 

The  Civilians  Convention  contains 
five  general  sections,  each  dealing  with  a 
different  group  of  people.  The  first 
deals  with  the  general  protection  of 
populations  against  certain  conse- 
quences of  war.  5  A  second  contains 
provisions  common  to  the  territories  of 
parties  to  the  conflict  and  to  occupied 
territories.  The  third  covers  aliens  in 
the  territory  of  a  party  to  the  conflict— 
for  example,  enemy  aiiens  who  find 
themselves  in  the  United  States  in  time 
of  war.  A  fourth  group  of  articles 
refers  to  occupied  territories  only, 
and  a  fifth  consists  of  regulations  for 
treatment  of  internees,  who  may  be 
either  enemy  aliens  interned  in  the 
United  States  or  civilians  interned  for 
security  reasons  in  occupied  areas.3 

The  section  of  the  Convention  deal- 
ing with  the  "General  Protection  of 
Populations     Against     Certain     Conse- 


quences  <>l  W  ar  might  be  described  as  a 
Wounded  and  Siek  Convention  within 
the  Civilians  Convention.  Provisions  are 

included  which  would  permit  the  bel- 
ligerents, by  agreement,  to  establish 
hospital  and  safety  /ones  in  which  the 
sick  and  wounded,  certain  women,  and 
children  may  be  accommodated.40  Neu- 
tralized /ones  for  the  accommodation 
of  civilians  taking  no  part  in  the  war 
may  also  be  established  by  agree- 
ment. !  This  particular  provision  prob- 
ably overlaps  with  the  "open  city' 
concept.  For  the  first  time  civilian 
hospitals,  civilian  medical  transports  and 
aircraft,  and  civilian  hospital  personnel 
are  protected  by  the  Red  Cross  emblem, 
and  they  are  granted  protection  from 
attack  along  the  same  lines  as  the 
provisions  on  military  hospitals  and 
medical  personnel  in  the  Wounded  and 
Sick  Convention.  2  Other  stipulations 
cover  the  shipment  of  relief  consign- 
ments, the  care  of  children,  and  family 
correspondence. 

The  following  section,  which  has 
application  to  the  territory  of  parties  to 
the  conflict  and  to  occupied  territory,  is 
basically  a  bill  of  rights  for  enemy 
civilians  in  time  of  war.  "Human  rights" 
is,  I  realize,  a  dirty  word  these  days,  and 
I  shall  therefore  refrain  from  charac- 
terizing these  provisions  as  a  human 
rights  convention.  To  some  degree, 
these  articles  echo  The  Hague  Regula- 
tions of  1907.  Protected  persons  are  to 
be  humanely  treated,  without  distinc- 
tion based  on  race,  religion,  or  political 
opinion.  Coercion  may  not  be  used 
against  them  to  obtain  information.  5 
Physical  suffering,  extermination, 
murder,  torture,  biological  experi- 
ments—all familiar  with  World  War  II  — 
are  forbidden.46  Collective  punishments 
are  forbidden.  Pillage  is  prohibited.  Re- 
prisals may  not  be  taken  against  pro- 
tected persons  and  their  property, and 
the  taking  of  hostages  is  forbidden 
also.  These  curt  prohibitions  put  an 
end  to  one  of  the  questions  which 
plagued  war  crimes  tribunals  after  World 
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War  II;  that  is,  whether  hostages  could 
be  executed.  The  provision  on  reprisals, 
incidentally,  has  its  counterpart  in  the 
Prisoners  of  War  Convention.  While 
the  prohibitions  on  reprisals  take  away 
one  means  of  securing  compliance  with 
the  law  by  the  enemy,  they  likewise 
remove  an  excuse  upon  which  belliger- 
ents had  often  relied  in  the  past  for 
flagrant  violation  of  the  law. 

The  section  applying  to  "Aliens  in 
the  Territory  of  a  Party  to  the  Con- 
flict relates  to  enemy  aliens  who 
might  be  in  the  United  States  during  a 
war.  Since  civil  agencies,  such  as  the 
Department  of  Justice,  are  concerned 
with  these  questions,  I  shall  pass  to  the 
portion  of  the  Convention  dealing  with 
occupied  territory,  a  section  which  is 
supplementary  to  The  Hague  Regula- 
tions. 

An  interesting  provision  of  this  sec- 
tion, which  finds  its  source  in  the 
openhandedness  of  the  United  States  as 
well  as  in  the  activities  of  the  Axis 
occupants,  is  that  requiring  the  occupy- 
ing power  to  ensure  the  food  and 
medical  supplies  of  the  population.50 
The  article  goes  on  to  say: 

...  it  (the  occupant)  should,  in 
particular  bring  in  the  necessary 
foodstuffs,     medical     stores     and 
other  articles  if  the  resources  of 
the  occupied  territory  are  inade- 
quate. 
This  situation,  which  on  the  first  read- 
ing makes  logisticians  turn  pale,  is  quali- 
fied by  the  words  "To  the  fullest  extent 
of  the  means  available  to  it .  .  .",  which, 
I  think  you  will  agree,  offers  consider- 
able latitude  to  the  occupying  power. 
Certainly   the  obligation  is  not  an  un- 
qualified one,  and  the  article  does  not 
require  that  Navy  shipping  be  diverted 
from    military    uses   to    carry    food    to 
foreign  civilians. 

The  provisions  on  the  labor  of 
civilians  will  be  of  concern  to  the  Navy 
in  port  areas.  Inhabitants  of  occupied 
territory  may  be  required  to  perform 
only  "work  which  is  necessary  either  for 


the  needs  of  the  army  of  occupation,  or 
for  the  public  utility  services,  or  for  the 
feeding,  sheltering,  clothing,  transporta- 
tion or  health  of  the  population  of  the 
occupied  territory."51  This  formula 
bears  comparison  with  the  provision  on 
prisoner  of  war  labor,5  2  of  which  I  have 
spoken,  and  a  later  stipulation  on  the 
labor  of  interned  civilians.5  Deporta- 
tions and  measures  designed  to  induce 
civilians  to  work  for  the  occupant  are 
forbidden.  So,  also,  is  compelling  such 
persons  to  serve  in  the  armed  forces  or 
auxiliary  forces  of  the  occupant  and 
pressure  or  propaganda  to  secure  even 
voluntary  enlistments. 

The  occupant  is  placed  under  certain 
obligations  concerning  the  operation  of 
relief  schemes  for  the  civilian  popula- 
tion.55 The  medical  care  of  the  popula- 
tion is  to  be  ensured  and  maintained  by 
the  occupant;  civilian  hospitals  may  be 
requisitioned  only  temporarily  and  only 
in  cases  of  urgent  military  necessity.56 

A  comprehensive  system  of  judicial 
safeguards  is  provided  for  the  occupied 
area.  The  occupant  may,  as  customary 
law  had  previously  recognized,  lay  down 
rules  for  the  conduct  of  civilians,  and 
this  new  legislation  must  be  published 
and  brought  to  the  attention  of  the 
population.57  There  is  a  somewhat 
peculiar  provision  that  breaches  of  these 
penal  provisions  may  be  prosecuted 
before  "properly  constituted,  nonpoliti- 
cal  military  courts."58  I  do  not  know 
what  a  "political  military  court"  would 
be,  but  the  article  does  raise  some  ques- 
tion about  the  legality  in  the  future  of  the 
civilian  tribunals  we  operated  in  Ger- 
many. Imprisonment  is  the  maximum 
punishment  for  offenses  which  are  not 
serious.  The  death  penalty  may  be 
inflicted  for  such  acts  as  espionage  or 
sabotage,  "provided  that  such  offenses 
were  punishable  by  death  under  the  law 
of  the  occupied  territory  in  force  before 
the  occupation  began."5  The  United 
States  entered  a  reservation  on  this  last 
provision,  because  it  feared  that  the  last 
thing  a  withdrawing  sovereign  might  do, 
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before  being  driven  from  it>  territory  l>\ 
I  intcd  States  forces,  would  be  to 
abolish  the  death  penalty.  We  are  there- 
fore not  Bubjecl  to  this  limitation. 

The  final  substantive  section  deals 
with  "Regulations  lor  the  Treatment  of 
lnte^nees.,,60  These  are  largely  an 
adaption  to  the  particular  situation  of 
Civilians  of  the  provisions  of  interna- 
tional law  regarding  prisoners  of  war. 
Despite  this  general  similarity,  the  dil- 
terences  between  the  Civilians  and  Pris- 
oners ol  War  Conventions  arc  sometimes 
quite  striking,  and  one  cannot  rely  on 
the  general  principle  that  civilian  in- 
ternees and  prisoners  of  war  are  treated 
in  the  same  way. 

This  summary  of  some  of  the  salient 
features  of  the  Geneva  Conventions  of 
1949  leaves  unsaid  a  vast  amount  about 
the  contents  of  the  agreements.  It  now 
remains  to  add  a  word  or  so  about  why 
the  United  States  is  a  party  to  the 
agreements. 

In  the  first  place,  the  Conventions 
are  largely  but  a  restatement  of  what 
has  hitherto  been  the  policy  of  the 
United  States  and  of  what  our  current 
practice  is.  In  preparing  the  Conventions 
for  consideration  by  the  Senate  Foreign 
Relations  Committee,  we  looked  into 
United  States  practice  on  each  article. 
In  the  vast  majority  of  cases,  no  change 
in  our  arrangements  seemed  necessary. 
Even  if  we  were  to  denounce  these 
agreements,  we  would  continue  to  act  in 
the  same  way  in  almost  all  particulars. 

Secondly,  the  Conventions  are  non- 
political,  technical,  and  humanitarian.  It 
is  this  circumstance  that  holds  out  some 
hope  that  the  agreements  will  gain 
acceptance,  not  just  on  paper  but  in 
men's  hearts,  in  both  the  Free  World 
and  the  Communist  World.  This  thought 
in  turn  points  to  the  undesirabiJity  of 
trying  to  work  political  gimmicks  with 
the  Conventions.  Here  are  four  interna- 
tional agreements  which  should  be 
played  straight. 

In  the  third  place,  the  existence  of  an 
agreed      international     standard     is 


important  from  a  number  ol  stand- 
points. We  have  now  a  fixed,  objective 
standard  against  which  to  measure  a 
possible  enemy's  conduct.  There  can  be 
a  dispute  about  the  facts,  but  there  can 
be  very  little  quibbling  about  what  the 
law  itself  is.  On  the  lowest  level  and 
from  the  position  ol  greatest  cynicism, 
we  can  say  that  the  Conventions  are  an 
aid  to  psychological  warfare  because 
they  may  permit  us  to  charge  the  enemy 
with  violations  of  rules  to  which  it  has 
solemnly  pledged  its  word.  We  might,  of 
course,  wish  to  have  had  greater  cer- 
tainty on  the  matters  as  to  which  the 
Communist  states  reserved.  Two  of 
these  do  not  seem  to  be  of  major 
consequence,  but  the  matter  of  post- 
conviction treatment  of  war  criminals  is 
very  troublesome.  Our  reaction  to  these 
reservations  was  to  propose  to  agree  to 
disagree  on  these  points,  while  entering 
into  treaty  relationships  on  all  other 
provisions  of  the  treaties. 

It  would  be  improper  to  hazard  a 
guess  about  the  probability  that  the 
Geneva  Conventions  will  be  complied 
with  under  all  circumstances  by  all 
countries.  As  between  the  East  and 
West,  certain  features  of  the  Conven- 
tions are  inducements  to  compliance. 
The  Conventions  are  precise;  if  they  are 
complex,  it  is  only  because  the  drafts- 
men attempted  to  nail  down  every 
possible  loose  end.  They  confer  bene- 
fits, on  a  basis  of  reciprocity  and 
equality,  on  both  belligerents.  They  are 
accepted  specifically  by  the  majority  of 
civilized  nations.  They  are,  if  adminis- 
tered in  an  honest  fashion,  above  inter- 
national politics.  They  do  not,  however, 
guarantee  compliance  any  more  than  do 
national  laws,  which  may  be  ineffectual 
to  curb  a  flood  of  violations. 

If  the  enemy  violates  the  Conven- 
tions, what  recourse  have  we?  Reprisals 
against  protected  persons  are  now  pro- 
hibited, because,  as  we  have  seen,  they 
promoted  the  complete  disappearance 
of  legal  restraints  in  warfare,  as  well  as 
penalized  the   innocent  for  the  acts  of 
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the  guilty.  However,  if  the  enemy 
adopts  a  strained  interpretation  of  a 
provision  in  order  to  diminish  the  rights 
of  prisoners,  there  seems  to  be  no  legal 
prohibition  on  our  adopting  a  like  con- 
struction. Widespread  and  flagrant  dis- 
regard for  the  express  provisions  of  the 
treaties  would  require  the  United  States 
to  reconsider  its  position  toward  the 
Conventions.  While  denunciation  of  the 
Conventions  by  a  belligerent  during 
hostilities  is  forbidden,61  this  prohibi- 
tion cannot  grant  a  license  to  a  belliger- 
ent to  violate  the  law  while  demanding 
strict  compliance  from  the  enemy. 

The    Geneva    Conventions    of    1949 
will  come  into  force  as  to  the  United 
States  early  in  February  of  next  year, 
six    months    after    our    instrument    of 
ratification   was   deposited.    They    will, 


like  other  treaties,  be  as  much  a  part  of 
United  States  law  as  the  Career  Com- 
pensation Act  or  the  Uniform  Code  of 
Military  Justice.  Violations  of  the 
Convention  will  be  punishable  as  vio- 
lations of  the  Uniform  Code  of  Military 

Justice. 

If  respect   for   human   life    and  the 

establishment  of  the  rule  of  law  are 
among  our  long-term  objectives,  the 
Geneva  Conventions  must  constitute 
one  step  toward  these  goals,  which  we 
and  the  great  majority  of  states  hold  in 
common.  If,  on  the  other  hand,  we 
reject  an  honest  application  of  these 
treaties  on  the  ground  that  the  ends 
justify  the  means,  we  have  taken  the 
first  step  toward  the  acceptance  of 
Communism  and  the   desertion  of  our 


own  institutions. 
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NOTES 


1.  The  four  Conventions,  adopted  on  12  August  1949,  are  the  Geneva  Convention  for  the 
Amelioration  of  the  Condition  of  the  Wounded  and  Sick  in  Armed  Forces  in  the  Field,  the 
Geneva  Convention  for  the  Amelioration  of  the  Condition  of  the  Wounded,  Sick  and 
Shipwrecked  Members  of  Armed  Forces  at  Sea,  the  Geneva  Convention  relative  to  the  Treatment 
of  Prisoners  of  War,  and  the  Geneva  Convention  relative  to  the  Protection  of  Civilian  Persons  in 
time  of  War.  They  are  reprinted  in  Department  of  State  Publications  3938  (1950),  in  Executives 
D,  E,  F,  and  G,  82d  Cong.,  1st  Sess.  (1951),  and  as  a  Department  of  the  Army  pamphlet.  The 
texts  are  also  reprinted,  with  some  deletions,  in  47  Naval  War  College,  International  Law 
Documents  81-218  (1950-51). 

2.  A  condensed  text  appears  in  47  Naval  War  College,  International  Law  Documents  31-35 
(1950-51),  and  a  more  complete  one  in  Naval  War  College,  International  Law  Situations,  1908,  at 
170-188. 

3.  Texts,  with  some  omissions,  in  47  Naval  War  College,  International  Law  Documents 
36-75  (1950-51),  and  in  Naval  War  College,  International  Law  Situations,  1908,  at  201-210. 

4.  This  was  the  view  of  the  Nuremberg  Tribunal.  See  Nazi  Conspiracy  and  Aggression, 
Opinion  and  Judgment  83  (1947),  45  Naval  War  College,  International  Law  Documents  281-2 
(1946-47). 

5.  See  47  Naval  War  College,  International  Law  Documents  5-7  (1950-51). 

6.  101  Congressional  Record  8537-8552  (daily  ed.,  6  July  1955). 

7.  Arts.  2/2/2/2  and  3/3/3/3  (articles  common  to  the  four  Conventions  are  listed  in  this 
fashion,  in  the  order  in  which  the  treaties  are  listed  in  note  1  above). 

8.  Arts.  8/8/8/9,  9/9/9/10,  10/10/10/11,  and  11/11/11/12. 

9.  Art.  10/10/10/11. 

10.  Art.  50/51/130/147. 

11.  Art.  49/50/129/146. 

12.  Art.  43. 

13.  Art.  31. 

14.  Arts.  38  and  39. 

15.  Art.  27. 

16.  Arts.  36  and  37. 

17.  Art.  16. 

18.  Art.  4. 

19.  Terms  of  reference  for  Neutral  Nations  Repatriation  Commission,  United  States  Treaties 
and  Other  International  Acts  Series  2782. 
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20.  \rt.  f>. 

21.  POl :  Hie  Fight  Continues  After  the  Battle  21-22(1955). 

22.  \rt.  17. 

23.  \rt.  38. 

2  1.     \rt.  26. 

25.  \rt.  16. 

26.  \rt.  22. 

27.  Arts.  122  and  L23. 

28.  Art.  16. 

29.  Vrt.  22. 

30.  Arts.  82-108. 

31.  101  Congressional  Record  8548  (daUy  ed.,  6  July  1955). 

32.  Art.  12.  The  corresponding  article  of  the  Civilians  Convention  is  Art.  45. 

33.  In  re  Yamashita,  327  U.S.  1  (1946). 

34.  Arts.  50  and  52. 

35.  Part  II. 

36.  Part  III,  Section  I. 

37.  Part  III,  Section  II. 

38.  Part  III,  Section  III. 

39.  Part  III,  Section  IV. 

40.  Art.  14. 

41.  Art.  15. 

42.  Arts.  18-22. 

43.  Part  III,  Section  I. 

44.  Art.  27. 

45.  Art.  31. 

46.  Art.  32. 

47.  Arts.  33  and  34 

48.  Art.  13,  Prisoners  of  War  Convention. 

49.  Part  III,  Section  II. 

50.  Art.  55. 

51.  Art.  51. 

52.  Arts.  50  and  52,  Prisoners  of  War  Convention. 

53.  Art.  95. 

54.  Art.  51. 

55.  Arts.  59-62. 

56.  Arts.  56  and  57. 

57.  Arts.  64  and  65. 

58.  Art.  66. 

59.  Art.  68. 

60.  Part  III,  Section  IV. 

61.  Art.  63/62/142/158. 

62.  On  2  February  1956. 

63.  The  literature  on  the  Geneva  Conventions  of  1949  is  already  extensive.  Two  of  the  best 
and  more  readily  available  articles  are  Pictet,  the  New  Geneva  Conventions  for  the  Protection  of 
War  Victims,  45  American  Journal  of  International  Law  462  (1951),  and  Yingling  and  Ginnane, 
the  Geneva  Conventions  of  1949,  46  id.  393  (1952). 
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THE  LAW  OF  WAR 


Robert  W.  Tucker 


Any  realistic  discussion  of  the 
present  status  of  the  law  of  war  must 
begin  by  taking  note  of  the  skepticism 
with  which  this  law  is  generally  regarded 
today.  In  view  of  the  experience  of  the 
two  great  wars  of  this  century  there  are 
many  who  doubt  the  possibility  that 
future  wars  can  be  subject  to  effective 
legal  restraints.  Even  more,  there  are 
many  who  question  the  continued 
validity  today  of  the  rules  which  have 
governed  the  conduct  of  hostilities  here- 
tofore. In  the  remarks  to  follow,  I 
would  like  to  examine  some  of  the 
reasons  for  this  present  attitude  of 
skepticism;  to  indicate  some  of  the 
effects  upon  the  traditional  laws  of  war 
of  what  we  have  come  to  call  "total 
war."  In  so  doing  it  may  appear  that  I, 
too,  am  skeptical  of  the  continued 
utility  of  a  law  regulating  the  conduct 
of  warfare.  In  order  to  avoid  possible 
misunderstanding,  I  should  like  to  make 
quite  clear  that  I  consider  the  tradi- 
tional law  of  war  one  of  the  most 
worthwhile  achievements  of  the  18th 
and  19th  centuries,  and  am  convinced 
that  the  recent  trend  of  belligerents  in 
abandoning  the  traditional  restraints 
upon  war  has  led— directly  or  indirectly 
—to  many  of  the  seemingly  intractable 
problems  of  contemporary  world  poli- 
tics. At  the  same  time,  I  do  not  believe 
that  it  would  serve  a  useful  purpose  if 
we  failed  to  recognize  the  very  danger- 
ous situation  we  face   in  the  methods 


and  practices  of  total  war.  However 
necessary  a  change  from  the  present 
trend  may  be— and  I  consider  such  a 
change  to  be  an  urgent  necessity— the 
fact  remains  that  we  must  begin  with  as 
clear  a  view  as  is  possible  of  where  we 
are  today  and  where  we  will  most  likely 
go  if  this  present  trend  is  not  altered  in 
some  way. 

On  first  consideration,  it  is  rather 
curious  that  the  present  attitude  of 
disbelief  in  the  utility  of  the  law  of  war 
has  not  been  substantially  dissipated 
either  by  the  war  crimes  trials  that 
followed  World  War  II  or  by  the  conclu- 
sion of  the  1949  Geneva  Conventions 
For  The  Protection  of  War  Victims. 
Still,  the  war  crimes  trials  were  an 
unparalleled  event  in  the  modern  period 
of  international  relations.  The  juris- 
prudence resulting  from  the  trials  has 
been  considerable.  In  addition,  it  is  no 
exaggeration  to  say  that  the  1949 
Geneva  Conventions  constitute  the  most 
ambitious  endeavor  in  international 
legislation  on  the  regulation  of  war  since 
the  1907  Hague  Conventions. 

Despite  these  recent  events,  the  con- 
viction persists  that  in  a  future  war, 
especially  one  characterized  by  deep 
ideological  schisms,  even  the  most  ele- 
mentary prohibitions  of  the  law  of  war 
will  be  abandoned.  One  reason  for  this 
would  appear  to  stem  from  the  fact  that 
the  vast  majority  of  the  war  crimes  trials 
dealt  primarily  with  charges  of  mistreat- 
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men!  of  prisoners  ol  war  and  of  civilians 
in  occupied  territory.  The  trials  provide 
little  guidance  on  the  legitimate 
weapons  and  methods  1  * »r  the  actual 
conduct  of  hostilities  lor  example, 
mere  is  no1  a  Bingle  significant  judgment 
dealing  with  the  present  legal  limita- 
tions, il  an\ ,  on  aerial  bombardment. 
Hence,    there  is  the  feeling  that  the  war 

crimes  trials  and  the  l()49  Geneva  Con- 
ventions, while  clarif)  inj_r  and  con- 
tributing to  the  rules  of  war  governing 

the  treatment  of  individuals  who  fall 
under  the  control  of  a  belligerent,  have 
contributed  very  little  to  the  law 
governing  the  actions  a  belligerent  may 
take  against  individuals— whether  com- 
batants  or  noncombatants— who  have 
not  I  alien  under  his  control.  And,  con- 
sidering recent  developments  in 
weapons  of  mass  destruction,  some  have 
questioned  the  relevance  of  further 
effort  directed  only  toward  the  better 
protection  of  war  victims.  The  rather 
facetious  suggestion  has  been  made  that 
the  real  problem  remaining  to  be  solved 
concerns  the  possible  means  of  becom- 
ing a  war  victim. 

More  serious,  however,  is  the  sugges- 
tion that  the  effectiveness  of  rules 
whose  purpose  is  to  restrain  belligerents 
in  their  treatment  of  war  victims  may  be 
dependent  in  large  measure  upon  the 
possibility  of  retaining  some  restraints 
upon  the  actual  conduct  of  hostilities.  It 
is  argued  that  where  these  latter  re- 
straints are  absent,  the  likelihood  that 
belligerents  will  abide  by  the  law 
governing  the  treatment  of  war  victims 
is  accordingly  diminished.  Whether  and 
to  what  extent  this  argument  is  sound  is 
difficult  to  say,  though  I  am  of  the 
opinion  that  it  should  not  be  ignored.  It 
is  indeed  difficult  to  believe  that,  on  the 
one  hand,  belligerents  will  continue  to 
cast  off  all  remaining  restraints  on  the 
actual  conduct  of  hostilities  and,  on  the 
other  hand,  scrupulously  meet  their 
obligations  to  provide  humane  treat- 
ment to  the  victims  of  war. 

In  any  event,  it  is  certainly  true  that 


at  present  there  is  a  marked  discrepancy 
between  ellorts  to  insure  protection  to 
victims  <»l  war  and  tin:  virtual  abandon- 
ment ol  any  further  effort  to  regulate 
the  actual  conduct  of  hostilities.  While 
not  minimizing  the  importance  of  the 
former  rules,  our  principal  concern  in 
this  lecture  is  with  the  latter  rules;  i.e., 
the  rules  that  traditionally  have  regu- 
lated the  actual  conduct  of  hostilities 
between  belligerents,  as  well  as  with  the 
traditional  rules  regulating  the  relations 
between  belligerents  and  neutrals.1 

The  first  problem  that  arises  in  the 
attempt  to  assess  the  present  status  of 
this  law  concerns  the  effects  of  the  two 
world  wars.  Although  exaggerated 
accounts  of  the  lawlessness  of  the 
belligerents  frequently  have  been  given, 
there  is  no  denying  the  fact  that  both 
wars  witnessed  the  widespread  violation 
of  many  of  the  traditional  rules.  It  is 
important  to  observe  that  reference  is 
not  made  here  to  occasional  violations 
of  the  rules  of  war,  since  such  occa- 
sional violations  do  not  substantially 
affect  the  binding  force  of  law.  How- 
ever, the  continuous  violation  of  certain 
rules  is  clearly  a  different  matter.  Do 
rules  of  war,  whether  customary  or 
conventional,  cease  to  be  valid  (binding) 
for  the  reason  that  over  a  given  period 
of  time  they  are  neither  obeyed  nor 
applied  by  belligerents? 

As  a  general,  and  rather  theoretical, 
proposition  it  is  easy  enough  to  say  that 
the  validity,  or  binding  quality,  of  law 
must  depend  upon  a  minimum  degree  of 
effectiveness.  The  difficulty  occurs 
when  one  descends  from  the  abstract 
proposition  to  the  concrete  case  and 
asks:  has  this  specific  rule  of  warfare 
ceased  to  be  valid  for  the  reason  that 
over  a  certain  period  of  time  it  has  been 
ineffective,  on  the  whole,  in  regulating 
belligerent  behavior?  I  am  afraid  that  I 
am  unable  to  concur  with  the  attitude 
of  some  writers  who  consider  the  tradi- 
tional law,  despite  the  experience  of 
two  World  Wars,  either  as  unchanged  in 
content  or  as  in   a  temporary  state  of 
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suspension— awaiting  the  end  of  what  is 
considered  to  be  the  present  period  of 
lawlessness.  In  particular,  it  does  not 
seem  possible  to  consider  the  laws  of 
naval  warfare  valid  prior  to  World  War  I 
as  remaining  unchanged  today,  in  view 
of  the  practice  of  the  naval  belligerents 
during  the  two  World  Wars.  Unfortu- 
nately, however,  there  is  no  easy  and 
reliable  method  of  determining  the  ex- 
tent to  which  the  traditional  law  of 
naval  warfare  has  been  invalidated  by 
recent  practices,  if  for  no  other  reason 
than  the  fact  that  in  international  law 
there  is  no  one  competent  agency,  no 
superior  organ  standing  above  the  vari- 
ous states,  to  which  we  may  turn  for  an 
authoritative  answer.  Instead,  we  must 
usually  undertake  the  laborious  task  of 
examining  the  actual  practices  of  states, 
the  occasional  opinions  expressed  by 
governments,  the  scattered— and  perhaps 
not  always  enlightening— decisions  of 
military  courts  and  tribunals,  and  the 
opinions— for  what  they  may  be  worth 
—of  international  jurists. 

Even  after  painstaking  search,  no 
clear  and  reliable  answer  may  emerge. 
Who  can  say  today  with  any  real  assur- 
ance that  the  rule  forbidding  the 
destruction  of  enemy  merchant  vessels 
without  first  placing  passengers  and 
crew  in  a  place  of  safety  remains  bind- 
ing upon  belligerents?  Throughout 
World  War  II,  Germany  in  the  Atlantic 
and  the  United  States  in  the  Pacific 
resorted  to  unrestricted  submarine  war- 
fare against  enemy  merchant  vessels;  the 
latter  were  attacked  and  destroyed  with- 
out warning  and  without  prior  attempt 
to  place  passengers  and  crew  in  a  place 
of  safety.  Great  Britain  also  resorted  to 
the  practice  of  destroying  enemy  mer- 
chant shipping  on  sight,  though  it  made 
the  effort  to  limit  this  practice  as  far  as 
possible.  Although  the  attempt  was 
made  by  most  belligerents  to  base  the 
measures  taken  against  enemy  merchant 
shipping  upon  the  right  of  reprisal, 
research  has  failed  to  indicate  any  effort 
on   the   part   of   the   United   States  to 


provide  legal  justification  for  waging 
unrestricted  submarine  warfare  in  the 
Pacific. 

A  survey  of  the  war  crimes  trials  fails 
to  turn  up  any  cases  in  which  de- 
fendants were  charged  with  waging  un- 
restricted submarine  warfare  against 
enemy  merchant  shipping,  the  one  ex- 
ception being  the  charge  brought  against 
Admiral  Doenitz  before  the  Interna- 
tional Military  Tribunal  at  Nuremberg. 
Admiral  Doenitz  was  acquitted  by  the 
Tribunal  of  giving  the  order  to  wage 
unrestricted  submarine  warfare  against 
British  merchant  vessels,  for  the  reasons 
that  shortly  after  the  outbreak  of  war 
the  British  Admiralty  "armed  its  mer- 
chant vessels,  in  many  cases  convoyed 
them  with  armed  escort,  gave  orders  to 
send  position  reports  upon  sighting  sub- 
marines, thus  integrating  merchant  ves- 
sels into  the  warning  network  of  naval 
intelligence.  On  1  October,  the  British 
Admiralty  announced  that  British  mer- 
chant ships  had  been  ordered  to  ram 
U-boats  if  possible."2  It  should  be 
noted,  however,  that  the  Tribunal  did 
not  state  that  the  prohibition  against 
sinking  enemy  merchant  vessels  without 
warning  and  without  having  first  placed 
passengers  and  crew  in  a  place  of  safety 
was  no  longer  valid.  On  the  contrary, 
the  most  reasonable  inference  is  that  the 
Tribunal  did  regard  the  prohibition  as 
remaining  binding  upon  belligerents, 
though  it  acquitted  Doenitz  of  the 
charge  in  view  of  the  circumstances 
already  noted. 

If  we  turn  to  the  opinions  of  writers, 
we  find  that  a  majority  still  appear  to 
assume  that  the  law  forbids  unrestricted 
warfare  against  enemy  merchant  ship- 
ping. H.A.  Smith  is  representative  of 
these  international  jurists  when  he 
writes  that  "Notwithstanding  the  ex- 
perience of  the  Second  World  War,  it 
must  be  emphasized  that  the  principle 
thus  laid  down  (i.e.,  forbidding  un- 
restricted warfare  against  enemy  mer- 
chant shipping)  is  a  binding  rule  of  the 
law  of  nations."3   However,  a  minority 
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of  writers  serious!)  questions  the  con- 
tinued vali<lit\  of  the  prohibition  under 

i  4 

discussion. 

Ill i>   uncertainty    over    the    present 

Status  (»l   much  of   the  traditional  law  <>l 

naval  warfare  i>  increased  when  wc 
consider  that  during  both  World  Wars 
tin-  major  naval  belligerents  deemed  it 
necessary ,  almost  from  tin*  opening 
Btages  ol  hostilities,  to  resort  to  mea- 
sures whose  legal  justification  as  judged 
l»\    the   traditional   law— could  re>t   only 

upon  the  belligerent  right  of  reprisal. 
1  he  declaration  of  operational  (war) 
/ones  within  which  enemy  and  neutral 
shipping  alike  were  either  banned  en- 
tirely or  were  subject  to  special  hazards, 
the  abolition— in  fact— of  the  traditional 
law  of  blockade  and  contraband,  the 
indiscriminate  laying  of  mines— these 
and  many  other  measures  were  based 
for  the  most  part  on  the  right  of 
reprisal.  We  are  not  so  much  concerned 
here  with  the  question  as  to  whether  in 
a  specific  instance  the  resort  to  reprisals 
was  justified,  particularly  when  such 
reprisals  operated  in  the  main  against 
neutral  shipping.  Nor  are  we  concerned 
in  this  context  with  the  question  of 
ultimate  responsibility  for  the  initiation 
of  this  endless  series  of  reprisals— a 
difficult  and  controversial  matter.  We 
are  concerned  with  the  fact  that  the 
constant  resort  to  reprisals  in  naval 
warfare  provided  a  method  for  evading 
the  restrictions  imposed  by  the  tradi- 
tional law,  and,  perhaps,  for  effecting 
changes  in  this  law. 

The  explanation  of  this  frequent 
disregard  of  the  law,  either  openly 
or— more  often— under  the  guise  of  re- 
prisals, is  to  be  found  in  the  far-reaching 
transformation  of  the  environment  in 
which  the  traditional  law  operated  and 
from  which  it  derived  much  of  its 
meaning  and  significance.  For  the  tradi- 
tional rules  of  warfare,  and  particularly 
the  rules  regulating  warfare  at  sea,  were 
largely  a  product  of  the  nineteenth 
century.  This  traditional  law  pre- 
supposed a  certain  type  of  state  and  a 


certain  type  of  war.  The  conception  of 
the  state  was  not  necessarily  demo- 
cratic, but  it  was  a  state  with  limited 
powers.      It      presupposed      economic 

liberalism,  with  a  clear  distinction  to  be 
drawn  between  the  activities  of  the  state 
and  the  activities  of  the  private  indi- 
vidual. The  nineteenth  century  concep- 
tion of  war  was  that  of  a  limited  war, 
limited  not  only  in  terms  of  the  number 
of  belligerents  involved  in  any  conflict, 
but  also  limited  in  terms  of  the  fraction 
of  each  belligerent's  population  which 
participated  in  and  closely  identified 
itself  with  the  war  effort.  Finally,  and 
most  important,  this  conception  of  war 
presupposed  limited  war  aims  on  the 
part  of  the  belligerents.  These  limited 
war  aims  allowed,  in  turn,  the  introduc- 
tion of  restraints  upon  the  methods  by 
which  these  aims  might  be  pursued. 

The  general  nature  of  the  transforma- 
tion from  the  nineteenth  century  en- 
vironment to  the  contemporary  environ- 
ment has  been  too  frequently,  and  too 
thoroughly,  analyzed  to  warrant  any 
detailed  comment  here.  It  is  sufficient 
for  our  purposes  simply  to  note  that 
almost  all  of  the  conditions  presupposed 
by  the  traditional  law  have  either  been 
swept  away  or  have  been  placed  in 
serious  question.  The  effects  of  this 
radically  changed  environment  on  the 
traditional  law  should  be  examined  not 
only  in  relation  to  the  numerous 
specific  rules  regulating  war's  conduct 
but,  first  and  foremost,  in  relation  to 
the  general  principles  of  the  law  of  war; 
that  is,  in  relation  to  those  general 
principles  that  have  always  been  con- 
sidered as  forming  the  bases  of,  and  as 
giving  meaning  to,  the  more  specific  and 
detailed  rules. 

Perhaps  the  most  important  of  these 
general  principles  is  that  principle 
which  distinguishes  between  combatants 
and  noncombatants.  That  the  non- 
combatant  population  is  not  to  be  made 
the  object  of  direct  attack  and— so  far  as 
military  necessity  permits— is  to  be 
spared    in  person   and  property   during 
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hostilities,  has  long  been  considered  the 
outstanding  achievement  and  the  vital 
principle  of  the  law  of  war.  In  1923,  the 
American  proposals  relating  to  the 
legitimate  limits  to  aerial  bombardment 
were  introduced  by  the  following  state- 
ment: 

Among  the  elementary  princi- 
ples  which    the   development  of 
modern  rules  of  warfare,  running 
through     several     centuries,     has 
been    designed    to    establish    and 
confirm,  the  principle  most  funda- 
mental    in     character,     the     ob- 
servance   of   which    the    detailed 
regulations  have  largely  been  de- 
signed to  assure,  is  the  distinction 
between    combatants    and    non- 
combatants,  and  the  protection  of 
noncombatants     against     injuries 
not  incidental  to  military  opera- 
tions against  combatants.5 
In    the    preceding    year,    1922,    the 
General  Board  of  the  U.S.  Navy  had  laid 
strong  emphasis  upon  the  same  principle 
in  concluding  that  the  use  of  gases  in 
warfare  was  illegal.      The  chairman  of 
this   General  Board  was  Admiral  W.L. 
Rodgers,  previously   a  President  of  the 
Naval  War  College.  Yet  it  is  indicative  of 
the  growing  skepticism  in  the  possibility 
of  maintaining  this  distinction  between 
combatants  and  noncombatants  during 
hostilities   that   sixteen  years  later,  on 
the    eve    of    the    Second    World    War, 
Admiral  Rodgers  asserted  that  "if  bellig- 
erents in  the  future  think  that  success 
will  be  brought  about  by  attack  upon 
the  hostile  people  in  general,  instead  of 
on   military    forces   only,    the  plea  for 
immunity     of    noncombatants    in    the 
name    of    humanity    will    be    second- 
ary. .  .  .     Our  cry  for  humanity  merely 
betrays  an  instinctive  revulsion  from  the 
accompaniments  of  war  which  amounts 
to  little  after  hostilities  have  begun  and 
passions  have  been  aroused."7 

Admiral  Rodgers  went  on  to 
prophesy  the  use  of  gas,  and  although 
future  events  proved  him  wrong  in  this 
respect,    his    basic    contention    proved 


very  nearly  accurate.  At  sea,  the  total 
character  of  warfare  led  to  the  relative 
ineffectiveness  of  the  principle  dis- 
tinguishing between  combatants  and 
noncombatants.  As  a  result  many  of  the 
traditional  rules,  which  presupposed  and 
were  based  upon  this  distinction,  were 
rendered  inoperative.  In  varying  degree, 
belligerent  merchant  shipping  was 
placed  under  control  of  the  state.  The 
arming  of  belligerent  merchant  vessels, 
sailing  under  convoy,  and  the  incorpora- 
tion of  merchant  vessels  into  the  intelli- 
gence system  of  the  belligerent,  were 
common  practices.  Under  these  circum- 
stances it  became  increasingly  difficult 
to  distinguish  between  combatants  and 
noncombatants  in  warfare  at  sea.  Given 
this  difficulty,  the  rule  forbidding  the 
attack  and  destruction  of  enemy  mer- 
chant vessels  was  made  equally  difficult 
to  observe. 

In  addition,  the  stringent  control 
exercised  by  belligerents  over  imports, 
coupled  with  the  achievements  of 
modern  science  which  have  rendered  the 
most  unlikely  articles  of  possible  use  in 
war,  led  to  the  abandonment  of  the 
traditional  law  of  contraband.  Bellig- 
erents came  to  treat  as  conditional 
contraband  almost  all  goods  formerly 
regarded  as  free;  i.e.,  as  immune  from 
seizure  by  a  belligerent.  More  im- 
portant, the  distinction  between  abso- 
lute and  conditional  contraband,  al- 
though formally  adhered  to  by  most  of 
the  belligerents,  came  to  have  little,  if 
any,  real  significance.  The  possibility  of 
distinguishing  between  absolute  and 
conditional  contraband  is  closely  related 
to  the  possibility  of  distinguishing  be- 
tween combatants  and  noncombatants. 
Goods  constituting  absolute  contraband 
are  always  liable  to  capture  by  a  bellig- 
erent if  destined  to  territory  belonging 
to  or  occupied  by  an  enemy.  The  nature 
of  absolute  contraband  makes  it  highly 
probable  that  a  belligerent  will  appro- 
priate such  goods  as  long  as  they  are 
anywhere  within  his  jurisdiction.  In  the 
case  of  conditional  contraband,  capture 
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has  been  considered  justified  only  if  the 
goods  were  Bhown  to  be  destined  for  the 
use  ot  an  eneim  government  or  its 
armed  forces,   Hie  ambiguous  character 

of     Conditional     contraband,     which     is 

equally  susceptible  lor  peaceful  or  war- 
like   purposes,    is  resolved  when   it   is 

established  that  such  roods  are  intended 
tor  militar\  use  hy  an  enemy.  Hut  the 
controls  exercised   l»\    belligerents  over 

import-  during  both  World  Wars  did  not 
allow,  in  practice,  a  clear  distinction  to 
DC    made   between  goods  destined  to  an 

enem)  government,  or  its  armed  forces, 

and  goods  destined  to  the  civilian  popu- 
lation. The  test  of  enemy  distinction, 
formerly  applied  only  to  a  restricted 
number  of  articles  constituting  absolute 
contraband,  came  to  be  applied  to  all 
goods  susceptible  of  use  in  war.  In 
effect,  this  development  led  to  the 
belligerent  claim  to  have  the  right  to 
seize  all  goods  ultimately  destined  for 
an  enemy  state. 

In  the  final  analysis,  though,  it  is 
aeriaJ  warfare  that  most  seriously 
threatens  the  distinction  between  com- 
batants and  noncombatants,  so  far  as 
tli is  distinction  relates  to  the  actual 
conduct  of  hostilities.  It  would  serve 
little  purpose  to  review  the  many  at- 
tempts to  establish  some  practical  and 
effective  limitations  upon  aerial  bom- 
bardment. As  matters  now  stand,  the 
generally  admitted  test  for  determining 
the  legality  of  aerial  bombardment  is 
the  criterion  of  the  "legitimate  military 
objective."  The  only  difficulty  with  this 
test  is  that  there  is  no  general  agreement 
today  upon  what  may  constitute  a 
legitimate  military  objective.  The  only 
statement  that  may  be  safely  made  on 
this  point  is  that,  given  the  character  of 
modern  w  arfare,  the  concept  of  a  legiti- 
mate military  objective  has  constantly 
expanded. 

Perhaps  some  semblance  of  the  prin- 
ciple of  distinguishing  between  com- 
batants and  noncombatants  may  be 
preserved  in  relation  to  aerial  bom- 
bardment by  applying  to  this  method  of 


warfare  certain  restrictions  which  have 
been  held  to  apply  to  hostilities  wher 
ever  conducted.  These  restrictions  are 
that  noncombatants  must  never  be 
made  the  object  ol \  direct  attack,  ii  such 
attack  is  unrelated  to  a  military  objec- 
tive, and  that  attack  for  tin;  sole  pur- 
pose of  terrorizing  the  civilian  popula- 
tion is  forbidden.  These  restrictions 
assume,  of  course,  that  the  non- 
combatant  population  as  such  cannot 
constitute  a  legitimate  military  objec- 
tive. They  further  assume;  that  not  even 
the  practices  of  total  war  have  rendered 
legitimate  the  terrorization  and  dis- 
organization of  the  civilian  population. 
It  must  be  admitted  that  these  assump- 
tions are  being  seriously  questioned 
today,  although  many  who  do  question 
them  are  unwilling  to  see  that  if  they 
are  finally— and  openly— abandoned  we 
will  have  given  up  even  the  pretense  that 
war  can  be  subject  to  some  regulation. 
On  the  other  hand,  realism  requires 
that  the  practical  significance  of  these 
restrictions,  as  they  apply  to  aerial 
bombardment,  not  be  overestimated. 
Whereas  in  land  warfare  it  is  frequently 
possible  to  determine  when  the  civilian 
population  is  made  the  object  of  a 
direct  attack,  unrelated  to  military  ob- 
jectives, in  aerial  warfare  the  difficulties 
involved  in  reaching  a  similar  determina- 
tion are  very  great.  The  presence  of 
noncombatants  in  the  vicinity  of  mili- 
tary objectives  does  not  render  such 
objectives  immune  from  bombardment 
for  the  reason  that  it  is  impossible  to 
destroy  these  objectives  without  in- 
directly causing  injury  to  the  lives  and 
destruction  of  the  property  of  non- 
combatants.  Even  under  the  traditional 
law  the  immunity  of  noncombatants 
from  the  effects  of  hostilities  was  never 
considered  to  be  absolute.  In  land  war- 
fare, the  measures  permitted  against  a 
besieged  locality,  or  the  bombardment 
permitted  in  a  zone  of  military  opera- 
tions, afforded  little  protection  to  the 
civilian  population  situated  within  these 
areas.    Nevertheless,    these    areas    were 
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considered  as  legitimate  military  objec- 
tives, simply  because  of  the  presence  of 
noncombatants.  The  same  reasoning, 
when  applied  to  the  circumstances  of 
aerial  warfare,  and  given  a  sufficiently 
elastic  definition  of  legitimate  military 
objective,  transforms  an  exceptional 
situation  into  a  normal  condition.  The 
result  is  that  in  practice  it  has  proven 
next  to  impossible  to  determine  in  aerial 
warfare  when  noncombatants  have  been 
made  the  objects  of  direct  attack  un- 
related to  a  military  objective. 

In  the  absence,  therefore,  of  any 
rules  of  customary  or  conventional  law 
which  specifically  regulate  the  limits  of 
aerial  bombardment,  and  given  the  diffi- 
culties in  applying  to  this  method  of 
warfare  the  principle  which  dis- 
tinguishes between  combatants  and  non- 
combatants,  we  are  forced  to  fall  back 
upon  the  general  principles  of  military 
necessity  and  humanity.  The  principle 
of  military  necessity  may  be  defined  as 
permitting  a  belligerent  to  apply  only 
that  kind  and  degree  of  force  necessary 
for  the  purpose(s)  of  war,  and  which  is 
not  otherwise  expressly  prohibited  by 
the  customary  or  conventional  law  of 
war.  The  principle  of  humanity  forbids 
the  employment  of  any  kind  or  degree 
of  force  not  actually  necessary  for  the 
purpose(s)  of  war;  that  is,  force  which 
needlessly  or  unnecessarily  causes  or 
aggravates  human  suffering  or  physical 
destruction.  As  applied  to  aerial  bom- 
bardment, these  principles  forbid  the 
wanton  destruction  of  cities,  towns,  or 
villages,  or  any  devastation  not  justified 
by  military  necessity. 

The  opinion  is  frequently  expressed 
that  these  principles  of  necessity  and 
humanity  contradict  one  another,  that 
they  serve  opposing  purposes,  and  that 
it  is  the  task  of  a  military  commander  in 
a  concrete  situation  to  endeavor  to 
balance  considerations  of  necessity 
against  the  demands  of  humanity.  How- 
ever, this  opinion  would  seem  mis- 
placed. The  principle  of  humanity,  in 
forbidding    the    employment    of    force 


unnecessary  or  superfluous  to  the  pur- 
poses of  war,  implies  the  principle  of 
necessity.  The  principle  of  necessity,  in 
permitting  only  that  kind  or  degree  of 
force  necessary  for  the  purposes  of  war, 
clearly  implies  the  principle  of  hu- 
manity. 

In  addition,  the  principle  of  military 
necessity  should  not  be  interpreted  as 
being  superior  to,  and  thereby  restrict- 
ing the  operation  of,  other  rules  of 
warfare,  either  conventional  or  cus- 
tomary. On  the  contrary,  it  is  the 
principle  of  military  necessity  that  may 
be,  and  occasionally  is,  restricted  by 
certain  rules  established  by  custom  and 
convention.  Not  everything  necessary  to 
the  purpose  of  war  is  allowed  by  the  law 
of  war.  It  has  been  the  opinion  of 
military  tribunals,  having  occasion  to 
pass  upon  this  question,  that  where  the 
prohibition  contained  by  a  positive  rule 
of  the  law  of  war  is  absolute,  military 
necessity  cannot  be  used  as  a  plea.  Thus, 
military  necessity  has  not  been  con- 
sidered as  justifying  the  killing  of 
prisoners  of  war.  The  latter  prohibition 
is  regarded  as  absolute,  and  tribunals 
have  held  that  it  cannot  be  deviated 
from  even  for  reasons  of  self-preserva- 
tion. Military  necessity  may  serve  to 
justify  deviation  from  a  given  prohibi- 
tion only  where  the  rule  in  question 
itself  provides,  in  the  event  of  necessity, 
for  such  deviation.  In  these  latter  in- 
stances, tribunals  have  held  that  it  is  not 
essential  to  establish  that  the  conditions 
required  for  invoking  the  plea  of  mili- 
tary necessity— i.e.,  self-preservation  or 
the  success  of  a  military  operation- 
were  objectively  present  in  a  given 
situation.  It  has  been  considered  suf- 
ficient to  establish  only  that  the  indi- 
vidual putting  forth  the  plea  of  military 
necessity  honestly  believed  these  condi- 
tions to  be  present  at  the  time  of 
action. 

The  principles  of  military  necessity 
and  humanity  are  not  to  be  considered 
only  in  their  relation  to  existing  rules  of 
warfare.    It    is    equally     important    to 
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insider   then   in   their  application  to 

weapon-  and  methods  not  alrcad\  e\- 
pressh     regulated    l>\     law.    Indeed,    tin' 

primary  purpose  of  these  principles  has 
generally  been  considered  to  be  their 
usefulness  in  providing  general  criteria 

tor  determining  the  legality    or  illegality 

oi  novel  weapons  and  methods  lor 
conducting  warfare.  It  is  largely   Irom 

this   latter  point   ol   view    that   we   must 

judge  the  usefulness  ol  the  principles  of 

neeessiU  and  humanity.  What  is  their 
application  to  aerial  bombardment,  to 
nuclear  weapons,  to  bacteriological  war- 
tare,  et  cetera? 

The  obvious  difficulty  involved  in 
the  attempt  to  apply  the  principles  of 
humanity  and  necessity  to  novel 
methods  and  weapons  for  conducting 
war  is  that  these  principles  depend  for 
their  effective  operation  upon  standards 
that  are  neither  self-evident  nor  im- 
mutable. The  legality  of  any  new 
weapon  or  method  must  be  judged  in 
terms  of  its  necessity;  and  the  necessity 
must  be  determined  by  the  purpose— or 
purposes— of  war.  Even  assuming  that 
the  purposes  of  war  remain  constant,  it 
has  never  been  easy  in  practice  to 
determine  whether  a  specific  weapon  or 
method  does  cause  unnecessary  destruc- 
tion or  human  suffering.  The  provision 
of  the  Hague  Regulations  (No.  IV, 
1907),  that  forbids  belligerents  to  em- 
ploy "arms,  projectiles,  or  material  cal- 
culated to  cause  unnecessary  suffering," 
has  been  largely  without  any  real  effect, 
and  for  the  simple  reason  that  it  does 
not  specify  the  weapons  calculated  to 
cause  unnecessary  suffering— hence,  for- 
bidden. It  is  sometimes  said  that  in 
order  to  determine  the  application  of 
the  principle  of  humanity  to  specific 
weapons  we  must  look  to  the  practice 
of  states,  and  that  it  is  from  this 
practice  that  we  may  determine  whether 
a  particular  weapon  has  the  effect  of 
causing  unnecessary  suffering  or  de- 
struction. Undoubtedly  it  is  true  that 
the  practice  of  states  may  determine  the 
illegality  of  a  specific  weapon,  particu- 


lar!) il  we  Identify  practice  with  cus- 
tom. Hut  then  the  source  of  the  pro- 
hibition   is    the    customary    practice    of 

states,  and  it  is  merely  superfluous  to 
cite  the  principle  of  humanity. 

In  short,  rules  which  depend  upon 
vague  criteria  can  have  only  a  limited 
utility;  and  this  is  especially  true  when 
such  rules  must  be  applied  in  a  legal 
system  in  which  the  principal  subjects 
of  the  law  (states)  themselves  apply  this 
law.  The  criterion  of  "necessity,"  hence 
the  principle  of  humanity,  has  always 
suffered  from  the  fact  that  its  applica- 
tion to  novel  weapons  and  methods 
depended  upon  the  possibility  that 
states  would  agree  upon  its  meaning  in 
specific  instances.  Such  agreement  has 
always  been  relatively  limited.  This  is 
especially  so  in  a  period  marked  by 
rapid  and  important  developments  in 
the  methods  and  weapons  of  war. 

These  difficulties  are  increased  by 
the  fact  that  the  purpose  of  war  has  not 
remained  constant.  A  war  fought  for  the 
limited  purpose  of  obtaining  a  more 
defensible  frontier  is  something  quite 
different  from  a  war  whose  purpose  is 
the  total  defeat  and  unconditional  sur- 
render of  the  enemy.  But  if  the  pur- 
poses of  war  are  varied,  then  the  mea- 
sures necessary  to  achieve  these  pur- 
poses are  equally  varied.  The  truth  is,  it 
would  seem,  that  as  long  as  men  con- 
sidered the  purposes  of  war  limited  in 
character,  the  application  of  the  princi- 
ples of  humanity  and  necessity  was  at 
least  a  possibility,  however  restricted.  In 
a  war  that  is  total,  both  in  its  conduct 
and  in  its  aims,  the  application  of  these 
principles  to  novel  weapons  and 
methods  has  either  a  radically  changed 
meaning  or— perhaps— no  meaning  at  all. 

In  view  of  the  preceding  remarks,  a 
brief  comment  may  be  made  at  this 
point  concerning  the  legal  position  of 
nuclear  weapons.  Although  there  are  no 
specific  rules  of  conventional  interna- 
tional law  regulating  the  use  of  nuclear 
weapons,  it  has  been  suggested  that  the 
use  of  these  weapons  must  nevertheless 
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be  considered  as  subject  to  certain 
restrictions  that  already  regulate  war's 
conduct.  These  restrictions  are:  Article 
23a  of  the  1907  Hague  Regulations 
forbidding  the  use  of  poison  or  poi- 
soned weapons;  the  provisions  of  the 
1925  Protocol  of  Geneva  forbidding  the 
use  of  poisonous  or  other  gases  and  of 
"analogous  liquids,  materials  or  de- 
vices"; Article  23c  of  the  1907  Hague 
Regulations  prohibiting  the  use  of  weap- 
ons calculated  to  cause  unnecessary 
suffering;  and,  finally,  the  rule  dis- 
tinguishing between  combatants  and 
noncombatants  and  forbidding  direct 
attacks  upon  noncombatants,  such 
attacks  being  unrelated  to  military  ob- 
jectives. 

Undoubtedly  the  last  two  principles 
constitute  the  more  general,  and  more 
significant,  grounds  for  questioning  the 
legality  of  using  nuclear  weapons  in  war; 
and  there  is  a  substantial  number  of 
authorities  who  do  so  question  the 
legality  of  nuclear  weapons  on  these 
grounds.  I  find  it  difficult  to  share  their 
opinion.  The  objection  that  the  use  of 
nuclear  weapons  must  cause  unneces- 
sary suffering  (and  destruction)  is 
gravely  handicapped  in  view  of  the  very 
vagueness  of  the  criteria  to  be  applied. 
As  already  pointed  out,  the  question  of 
whether  or  not  a  particular  weapon  is  to 
be  considered  as  causing  unnecessary 
suffering,  hence  inhumane,  is  one  that 
can  be  answered  only  by  examining  the 
practice  of  states.  In  the  case  of 
poisonous  gases,  for  example,  it  would 
appear  that  the  practice  of  states  does 
point  to  the  existence  of  a  rule  of 
universal  validity  forbidding  the  use  of 
poisonous  gases  as  an  inhumane 
weapon.  (Even  here,  however,  the 
United  States  recently  has  expressed 
strong  doubt  as  to  the  existence  of  any 
universal  rule  forbidding  the  use  of 
poisonous  gases).  In  the  case  of  nuclear 
weapons  the  matter  is  otherwise.  The 
present  attitude  of  most  of  the  major 
powers  is  clearly  not  that  of  considering 
the  suffering  caused  by  nuclear  weapons 


as  unnecessary,  when  judged  by  the 
military  purposes  these  weapons  are 
designed  to  serve. 

It  is  equally  difficult  to  accept  the 
objection  that  nuclear  weapons  are 
necessarily  illegal  for  the  reason  that 
their  use  must  lead  to  the  complete 
obliteration  of  the  rule  distinguishing 
between  combatants  and  non- 
combatants.  In  the  first  place,  this 
objection  is  not  necessarily  relevant  to  a 
consideration  of  the  legality  per  se  of 
nuclear  weapons.  To  the  extent  that 
nuclear  weapons  are  used  exclusively 
against  military  forces  in  the  field  or 
naval  forces  at  sea,  they  escape  this 
objection.  It  is  only  when  such  weapons 
are  used  against  military  objectives  in 
the  proximity  of  the  noncombatant 
population  that  this  argument  warrants 
serious  consideration.  There  should  be 
little  doubt  that,  as  judged  by  the 
traditional  meaning  given  to  the  prin- 
ciple distinguishing  combatants  from 
noncombatants,  the  use  of  nuclear 
weapons  against  cities  containing  mili- 
tary objectives  must  be  deemed  illegal. 
However,  the  same  judgment  would 
have  to  be  made  in  considering  the 
practices  of  aerial  bombardment  fol- 
lowed by  belligerents  during  World  War 
II,  though  very  few  writers  have  con- 
demned these  recent  practices  as  illegal 
and  no  records  of  war  crimes  trials  are 
known  in  which  allegations  were  made 
of  illegal  conduct  in  aerial  warfare. 
Nuclear  weapons  have  hastened  a  devel- 
opment that  has  been  readily  apparent 
for  some  time,  and,  if  used  against  cities 
of  an  enemy,  will  provide  the  final  blow 
to  the  once  fundamental  distinction 
made  between  combatants  and  non- 
combatants.  Yet  it  is  not  easy  to  refute 
Professor  Lauterpacht's  opinion  that 
"the  total  elimination  or  limitation,  as  a 
matter  of  law,  of  the  use  of  the  atomic 
weapon  cannot  be  accomplished  by  way 
of  a  restatement  of  an  existing  rule  of 
law.  Such  a  restatement  denying  the 
legality  of  the  use  of  the  atomic  weapon 
must,    of   necessity,    be  based  on  con- 
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troversial  deductions  from  supposedly 
fundamental  principles  established  in 
conditions  vastl)    different  from  those 

obtain infi    in    modern     total    and    Bcien- 

(Hit    warfare. 

In  considering  the  present  status  of 
the  law   regulating  the  actual  eonduet  of 

Inutilities  between  belligerents,  we  have 

had    occasion     to    touch    upon    certain 

problems  that  Involve  neutral-belligerent 

relation-  as  well.  However,  neutral-hellig- 
erent  relations  have  been  considered 
larger)  from  the  \  irw  point  of  inter-bellig- 
erent  relation-.  This  presupposes  the 
predominance  of  belligerent  interests 
over  neutral  interests.  So  far  as  naval 
warfare  is  concerned  the  method  fol- 
lowed in  this  lecture  is  a  reversal  of  the 
customary  procedure,  which  considered 
inter-belligerent  relations  from  the  stand- 
point of  neutral-belligerent  relations.  In 
fact,  the  rules  regulating  inter-belligerent 
relations  during  warfare  at  sea  tradi- 
tionally have  been  considered  as  a  kind  of 
by-product  of  neutral-belligerent  rela- 
tions. The  customary  procedure  assumed 
that  neutral  interests  were  to  be  con- 
sidered, at  the  very  least,  as  equal  to 
belligerent  interests.  This  assumption  of 
students  accurately  reflected  the  assump- 
tion underlying  the  traditional  law.  H.A. 
Smith  has  observed  that  "the  assumption 
underlying  the  traditional  law  (of  naval 
warfare)  is  that  the  greater  part  of  the 
world  is  at  peace,  that  war  is  a  temporary 
and  local  disturbance  of  the  general 
order,  and  that  the  chief  function  of  law 
is  to  keep  war  from  spreading,  and  to 
minimize  its  impact  upon  the  normal  life 
of  the  world."  He  continues  by  stating 
\ll  the  states  which  are  directly  engaged 
(in  nineteenth  century  wars)  were  most 
anxious  to  secure  the  sympathy  of  neu- 
trals, and  the  danger  of  provoking  neutral 
intervention  on  the  enemy  side  provided 
a  very  real  sanction  for  the  observance  of 
the  laws  of  war  at  sea.1  ° 

After  what  has  already  been  said  in 
earlier  comments  it  need  hardly  be 
pointed  out  that  these  traditional 
assumptions  did  not  correspond  to  the 


Conditions  under  which   the  two  World 

Wars  were  fought.  The  equality  of  neu- 
tral interests  and  belligerent  interests 
depends,  in  the  first  instance,  upon  an 
equality  of  power;  where  neutrals  do 
not  possess  this  equality  of  power  their 
interests,  and  hence  their  legal  rights, 
will  Buffer  accordingly.  This  has  always 
been  true,  even  in  the  nineteenth  cen- 
tury. It  is  especially  true  when  war  is 
conducted  for  unlimited  aims  and  when 
the  emotional  fervor  evoked  by  total 
war  leads  belligerents  to  equate  neu- 
trality with  immorality. 

During  the  nineteenth  century  a 
rough  balance  between  the  conflicting 
claims  and  interests  of  neutrals  and 
belligerents  was  largely  achieved.  If  any- 
thing, the  traditional  law  as  it  stood  at 
the  outbreak  of  World  War  I  inclined  in 
favor  of  neutral  interests.  It  soon  be- 
came clear  that  if  there  is  always  a 
latent  conflict  between  belligerent  and 
neutral  interests,  even  in  a  war  fought 
for  limited  aims,  the  conflict  between 
these  interests  in  total  warfare  becomes 
almost  irreconcilable.  On  the  one  hand, 
a  primary  aim  of  maritime  warfare  in 
both  World  Wars  was  the  complete 
shutting  off  of  enemy  trade,  the  de- 
struction or  capture  of  all  imports  to 
and  exports  from  enemy  territory,  with- 
out regard  to  whether  this  trade  was 
carried  in  enemy  or  neutral  bottoms.  On 
the  other  hand,  the  effect  of  the  tradi- 
tional law  was  to  insure  that  the  mari- 
time measures  a  belligerent  could  bring 
to  bear  against  an  enemy's  economy 
would  play  only  a  limited  role  in  the 
final  decision  of  the  war. 

Given  these  circumstances,  the  out- 
come was  hardly  unexpected.  On  the 
German  side,  the  measures  resorted  to 
are  well  known.  Lacking  adequate  sur- 
face naval  power  even  to  attempt  to 
exercise  the  controls  over  neutral 
shipping  allowed  to  belligerents  by  the 
traditional  law,  Germany  resorted  to 
indiscriminate  minelaying  and  un- 
restricted submarine  and  aerial  warfare. 
Immense   tracts  of  the  high   seas  were 
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declared  "operational"  or  "barred" 
zones,  and  in  these  areas  neutral  ship- 
ping was  forbidden  to  enter  upon  pain 
of  destruction. 

The  measures  taken  by  Great  Britain 
were  varied  and  complex,  and  far  less 
destructive  in  terms  of  neutral  lives  and 
shipping.  The  contraband  list  was  ex- 
panded to  include  almost  all  articles. 
New  meanings  of  enemy  destination 
were  adopted,  which  had  the  effect  of 
wiping  out  the  traditional  distinction 
between  absolute  and  conditional  con- 
traband. The  traditional  rule  of  prize 
law  that  obligated  the  captor  to  prove 
the  enemy  ownership  or  destination  of 
captured  cargoes  was  abandoned.  In- 
stead, neutrals  had  to  establish  the 
genuinely  neutral  ownership  or  destina- 
tion of  vessels  and  cargoes  in  order  to 
avoid  their  condemnation.  Since  the 
belligerent  right  of  interception  at  sea 
proved  insufficient  to  shut  off  the 
enemy's  trade,  Great  Britain  resorted  to 
novel  methods  of  contraband  control. 
The  two  major  techniques  of  contra- 
band control  were  navicerting  and 
rationing.  The  important  feature  of  the 
navicert  system  is  that  it  permitted 
cargo  examinations  to  be  conducted  in 
neutral  ports,  instead  of  at  sea  or  in  the 
ports  of  the  belligerent.  In  fact,  one  of 
the  principal  purposes  of  the  new  tech- 
niques of  contraband  control  devised  by 
Great  Britain  was  to  control  contraband 
at  its  source.  In  the  end,  however,  the 
measures  resorted  to  against  the 
enemy's  trade  were  based  upon  the  right 
of  reprisal.  The  most  far-reaching  of 
these  reprisal  orders,  the  British  "block- 
ade" announcement  of  30  July  1940, 
decreed  that  any  vessel  sailing  for  a 
European  port  was  required  to  obtain 
navicerts  for  all  items  of  cargo  and,  in 
addition,  a  ship  navicert  at  the  last 
loading.  Any  consignment  not  navi- 
certed  and  any  shipment  without  a  ship 
navicert  was  liable  to  seizure.  The  same 
rules  applied  to  outgoing  trade.  All 
vessels  sailing  from  European  ports  had 
to  have  certificates  of  non-enemy  origin 


for  all  items  of  their  cargoes.  Any  vessel 
whose  cargo  was  not  fully  certificated 
was  liable  to  seizure.  Although  these 
measures  of  reprisal  have  been  termed 
"blockades,"  they  neither  resembled  in 
their  operation,  nor  did  they  conform  in 
certain  respects  to  the  rules  governing, 
the  traditional  blockade. 

It  has  been  suggested  that  as  far  as 
neutral-belligerent  relations  are  con- 
cerned a  distinction  should  be  made 
between  great  wars  and  small  wars.  In 
great  wars  neutral  rights,  particularly  at 
sea,  will  probably  suffer  the  same  fate 
that  they  did  in  the  two  World  Wars.  In 
small  wars  we  may  expect  some  degree 
of  adherence  to  the  traditional  law. 

It  is  rather  difficult  to  judge  the 
merit  of  this  distinction  between  great 
and  small  wars.  Many  will  contend  that 
the  possibility  of  limited  wars  is  so 
small,  that  any  speculation  as  to  how 
these  wars  may  be  fought  represents 
wasted  effort.  There  are  further  con- 
siderations which  serve  to  suggest  the 
limited  operation  of  the  traditional  law 
of  neutrality,  even  if  it  is  assumed  that 
future  conflicts  may  be  limited  in  their 
scope  and  in  their  number  of  partici- 
pants (and  the  experience  of  Korea  does 
suggest  this  possibility).  The  traditional 
rules  of  neutrality  were  based  not  only 
upon  the  nonparticipation  of  many 
states  in  any  given  conflict  but  also 
upon  the  principle  of  strict  impartiality 
of  the  nonparticipating  states  toward 
the  belligerents.  In  addition,  the  tradi- 
tional law  assumes  throughout  that  a 
clear  distinction  can  and  will  be  made 
between  the  neutral  state  and  the  pri- 
vate neutral  citizen— the  neutral  trader. 
Hence,  the  performance  of  acts  of  par- 
tiality on  the  part  of  the  neutral  citizen 
—carrying  contraband,  breaking  block- 
ade, performing  "unneutral  services"— 
does  not  affect  the  impartiality  of  the 
neutral  state. 

These  assumptions  of  the  traditional 
law  of  neutrality  must  be  seriously 
questioned  today.  The  control  bellig- 
erents now  exercise  over  their  merchant 
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shipping  differs  onl)  in  degree  from  the 
control  neutrals  exercise  over  their  mer- 
chant shipping.  In  practice,  tin-  distinc- 
tion between  neutral  state  and  neutral 
tra<l<r  has  become  Increasingly  difficult 
to  make.  More  important,  perhaps,  i> 
the  obvious  incompatibility  between  the 
principle  oi  Btricl  impartiality  and  the 
obligations  states  incur  within  a  system 

ot    collective    Becurity.    The    Charter   of 

tin-  I  nited  Nation-  obliges  the  member 

States  to  a»ist  the  organization  in  the 
event  of  a  threat  to  or  breach  of  the 
peace.  Such  assistance  may  not  neces- 
sarily involve  actual  participation  in 
hostilities  but  it  docs  obligate  member 
states  to  abandon  the  position  of  strict 
impartiality  toward  the  belligerents.  The 
conclusion  of  regional  and  collective 
sell-defense  arrangements  operates  to 
place  similar  restrictions  upon  the  con- 
tracting parties,  and  to  limit  further  the 
future  application  of  the  traditional  law 
of  neutrality.  Finally,  mention  must  be 
made  of  the  recent  tendency  of  states  to 
distinguish  between  a  neutral  status 
which  implies  strict  impartiality  and  a 
status  of  qualified  neutrality.  The  essen- 
tial feature  of  a  status  of  qualified 
neutrality  is  that  it  does  not  preclude  a 
certain  measure  of  discrimination  in 
favor  of  one  belligerent  or  group  of 
belligerents,  short  of  actual  participa- 
tion in  hostilities.  But  what  the  rules 
which  govern  this  status  of  qualified  or 
discriminating  neutrality  are,  if  there  are 
any  rules,  is  impossible  to  determine  at 
present  Still,  it  would  be  premature  to 
conclude  that  neutrality,  in  its  tradi- 
tional form,  is  a  thing  of  the  past.  We 
must  consider  the  possibility  that  in  a 
future  conflict  there  will  be  states  that 
will  seek  to  ensure  their  nonparticipa- 
tion  in  hostilities.  Despite  the  difficul- 
ties involved  in  applying  today  the 
traditional  rules  of  neutrality,  charac- 
terized by  the  rule  of  strict  impartiality, 
these  rules  still  provide  the  only  estab- 
lished legal  regime  for  states  to  follow 
who  desire  to  abstain  from  becoming 
involved  in  war.  For  these  reasons,  we 


must  continue  to  study  the  traditional 
rules  ol  neutrality  in  warfare  at  sea. 

At     the     beginning    of     this    lecture, 

reference  was  made  to  the  widespread 

skepticism  with  which  the  law  of  war  is 
regarded  today.  Enough  has  been  said  to 
indicate  that  there  is  a  sound  basis  for 
thi>  disbelief  that  future  wars  can  be 
subject  to  effective  restraints  in  the 
conduct  of  hostilities.  Unless  the  trend 
of  the  last  forty  years  is  reversed,  we 
must  consider  the  prospect  of  hostilities 
conducted  with  even  less  restraint  than 
was  the  case  in  World  War  II.  However, 
despite  the  practices  of  belligerents  in 
recent  wars,  and  the  very  perilous  situa- 
tion to  which  these  practices  have  led, 
there  is  strong  opposition  to  any  sugges- 
tion of  a  revision  of  the  law  of  war- 
particularly  a  revision  of  the  rules  gov- 
erning the  actual  conduct  of  hostilities. 

Perhaps  the  most  influential  of  these 
arguments  centers  in  the  contention 
that  the  phenomenon  of  total  war  is 
merely  a  consequence  of  scientific  and 
technological  developments,  against 
which  it  is  useless  to  devise  rules  in- 
tended to  control  the  purposes  these 
developments  should  serve  and  the  use 
to  which  they  may  be  put.  However, 
total  war  is  not  a  technological  or 
scientific  necessity,  but  primarily  a 
social  and  political  phenomenon.  It  is 
not  even  altogether  correct  to  say  that  it 
is  technological  developments  which 
now  make  total  war  a  possibility,  since 
this  possibility  has  always  existed.  Total 
war  is  no  innovation  of  the  twentieth 
century.  It  is  rather  a  revival  of  a  very 
ancient  method  of  waging  war.  Hence, 
the  recurrence  of  total  war  in  our  time 
is  not  due  primarily  to  these  develop- 
ments, though  advances  in  science  and 
technology  no  doubt  contribute  a  great 
deal  to  the  ease  by  which  total  war  may 
be  waged.  Fundamentally,  it  is  the 
willingness  of  men  to  use  these  innova- 
tions for  unlimited  destruction  that  has 
once  again  given  rise  to  total  war. 

There  is  considerably  more  truth  in 
the    related    argument    that    restraints 
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upon  the  conduct  of  war  can  only  be 
effective  to  the  degree  that  they  reflect 
the  common  interests  of  the  bellig- 
erents. In  part,  of  course,  this  latter 
argument  is  a  rather  laborious  attempt 
to  state  the  obvious.  Nevertheless,  it 
does  have  the  merit  of  recognizing  that 
the  conduct  of  war  depends  upon  inter- 
ests, upon  human  desires,  and  is  not 
merely  a  reflection  of  some  necessity 
imposed  upon  men  by  the  instruments 
of  war.  Its  objectionable  feature  consists 
in  considering  these  common  interests 
of  belligerents  somehow  foreordained 
and  immutable.  More  often  than  not,  it 
serves  to  justify  any  given  situation.  The 
truth  would  seem,  however,  that  the 
interests,  even  the  common  interests  of 
belligerents  are  far  from  fixed,  that  they 
are  in  fact  subject  to  considerable  varia- 
tion. 

Opposition  to  any  further  considera- 
tion of  the  law  of  war  is  frequently 
offered  for  the  reason  that  it  is  illogical 
to  endeavor  to  eliminate  war  and,  at  the 
same  time,  to  attempt  to  regulate  the 
conduct  of  war  if  it  does  occur.  Yet 
there  is  nothing  illogical  or  contradic- 
tory about  this.  It  is  not  true  that  in 
view  of  the  Charter  of  the  United 
Nations  "war"  as  such  has  been 
abolished,  and  therefore  the  law  of  war 
has  suffered  the  same  fate.  The  Charter 
of  the  United  Nations,  even  assuming  its 
effective  operation,  certainly  does  not 
rule  out  the  possibility  of  international 
armed  conflict.  Whether  or  not  we  call 
this  conflict  war  is  of  little  importance 
in  this  connection,  since  it  does  not 
substantially  affect  the  question  of  the 
applicability  of  rules  whose  purpose  is 
to  regulate  the  conduct  of  hostilities. 
Nor  has  the  general  legal  transformation 
in  the  status  of  war  affected  the  ap- 
plicability of  the  law  of  war  between 
belligerents,  despite  recent  suggestions 
to  the  contrary.  The  growing  conviction 
that  the  resort  to  armed  force  must  be 
considered  as  unlawful,  except  when 
undertaken  as  a  measure  of  defense,  has 
led  many  to  conclude  that  a  law  equally 


applicable  to  the  aggressor  as  well  as  to 
the  victim  is  somehow  incongruous  and 
even  immoral.  This  view  assumes  that 
the  law  of  war  is  a  product  of  the  period 
in  which  war— i.e.,  the  resort  to  war- 
was  looked  upon  with  indifference,  and 
that  the  law  of  war  was  also  a  product 
of  the  same  indifference  toward  war.  It 
must  be  emphasized  that  the  rules  of 
warfare  did  not  have  their  origin  and 
justification  simply  in  a  cynically  in- 
different attitude  toward  the  legal  and 
moral  character  of  war  itself.  The  final 
justification  for  a  law  of  war  has  always 
been,  and  must  remain,  the  conviction 
that  whatever  the  interpretation  given 
to  war  itself  there  should  be  rules  for 
the  regulation,  and  mitigation,  of  war's 
conduct. 

In  this  task  of  improving  the 
methods  by  which  wars  are  to  be 
conducted,  the  military  commander 
must  play  a  leading  role.  Some  60  years 
ago  a  great  scholar  observed,  in  con- 
sidering the  possible  improvement  of 
the  laws  of  war,  that  "the  best  hope  for 
the  further  mitigation  of  war  lies  in  a 
high  standard  of  character  being  main- 
tained among  soldiers.  In  peace  con- 
siderations of  law  and  justice  may  be 
acted  on  by  nations,  and  the  action 
taken  on  such  grounds  will  in  its  turn 
help  to  mould  the  character.  In  war  the 
stress  is  such  that  no  considerations  can 
be  relied  on  for  determining  action  but 
those  which  are  already  incorporated  in 
the  character.  The  determination  of 
action  in  war  lies  practically  with  two 
classes,  commanders  by  land  and  sea 
and  statesmen:  the  people,  once  excited 
enough  for  war  to  have  broken  out,  will 
approve  of  any  measures  which  their 
commanders  and  statesmen  recommend 
for  carrying  it  on,  and  of  these  two 
classes  the  commanders  are  much  more 
the  important  for  our  present  purpose, 
because  their  opinion  of  what  necessity 
requires     will     influence      the      states- 

"1  2 

men.  .  .  . 

The  foregoing  observation  is  as  true 
today     as     when     first     written.     The 
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military    commander  cannot  avoid  1 1 1  < -  Bound    concept    of    subordinating    the 

fact  that  during  .1  period  of  war  he  must  methods  <>f  warfare  to  t h<>  requirements 

bear    1    special    responsibility    t « >r    th«*  of  a  more  Btable  and  durable  peace,  one 

decisions  made  concerning  the  methods  oi    the    lirsi    steps    must    be    a   clear 

l>\  which  war  will  be  waged.  1 1  we  arc  i<>  realization  l>\  military  commanders  that 

hope  lor  a  reversal  of  the  trends  of  two         they    must    pla\    a    decisive    role   in   this 
World  Ware,    il    we  are   to   return  to  the         process. 
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RULES  GOVERNING  THE  CONDUCT  OF  HOSTILITIES- 


THE  LAWS  OF  WAR  AND  THEIR  ENFORCEMENT 


Gerald  I.A.D.  Draper 


Historical  Introduction.  War  being  a 
very  ancient  activity  of  man,  it  is  not 
surprising  that  over  the  course  of  cen- 
turies a  considerable  amount  of  law  has 
evolved  around  the  subject  In  the 
Christian  era,  from  the  early  5th  to  the 
17th  centuries,  the  main  emphasis  was 
laid  upon  the  valid  causes  of  resorting  to 
war.  The  first  successful  achievement  of 
the  law  was  the  outlawry  of  private  war, 
the  scourge  of  the  Middle  Ages.  Un- 
fortunately, the  preoccupation  of  early 
writers  with  the  "just  causes"  of  re- 
sorting to  war  had  an  obstructive  effect 
upon  the  establishment  of  binding  rules 
as  to  how  wars  should  be  fought.  How- 
ever, customary  rules  were  evolved  by 
the  gradual  acceptances  of  certain  re- 
straints in  the  conduct  of  wars.  Chris- 
tian morality  and  chivalry  played  their 
part  in  this  evolution.  However,  it  was 
not  until  the  "just  war"  idea  had  spent 
its  usefulness,  in  the  early  18th  century, 
that  the  way  was  open  to  the  develop- 
ment of  the  idea  of  a  law  of  war  which 
was  binding  on  both  contestants  irre- 
spective of  the  merits  of  the  cause  that 
had  driven  them  to  resort  to  hostilities. 

In  the  19th  century  we  see  the  doc- 
trine of  State  sovereignty  attain  its  full- 
est dimensions.  The  right  to  resort  to 
war  as  an  instrument  of  national  policy 
is  seen  as  a  central  part  of  that  sover- 
eignty. War  came  to  be  seen  as  an  instru- 
ment for  asserting  rights,  revision  of 
treaties    and    the    furtherance    of    the 


national  policy,  whether  it  was  colonial 
expansion,  the  maintenance  of  the  bal- 
ance of  power,  or  the  pursuit  of  aggran- 
dizement. This  was  a  situation  admitted 
and  allowed  by  international  law  and 
operative  in  1914  at  the  outbreak  of 
World  War  I. 

It  is  in  this  era,  which  we  may  call 
the  high  tide  of  national  sovereignty, 
that  we  see  the  establishment  of  much 
of  the  codified  law  of  war.  That  part  of 
international  law  which  was  first  sub- 
jected to  the  codifications  process  was 
the  law  of  war.  Starting  with  the  Dec- 
laration of  Paris  in  1856,  dealing  with 
the  maritime  law  of  war,  a  movement 
for  the  codification  of  the  international 
law  of  war  began  which  culminated  in 
that  substantial  body  of  written  law 
produced  by  the  1st  and  2nd  Hague 
Peace  Conferences  of  1899  and  1907, 
respectively.  In  1907  no  less  than  13 
Conventions  were  concluded,  of  which 
12  dealt  with  the  law  of  war  and  neu- 
trality; eight  of  these  dealt  with  various 
aspects  of  the  law  of  war  and  neutrality 
at  sea.  This  was  a  very  considerable 
achievement.  The  impetus  for  this  sub- 
stantial law-making  exercise  was 
generated  by  a  variety  of  factors.  Promi- 
nent among  these  was  the  awakening  of 
the  humanitarian  conscience  of  man- 
kind, particularly  after  the  harsh  ex- 
periences of  such  battles  as  that  of 
Solferino  in  1859  and  Gettysburg  in 
1863,    the    increased    killing   power   of 


248 


artillery,   tin*  anachronism   of  Infantr) 

tactics,  the  inadequacy  of  medical  and 
niirsiiiii  service.^  fad  the  field,  the  use  of 
COnSCripl  armies,  ami  the  need  for  more 
precise  w  ntten  rules  of  the  law  of  war  in 
place  of  the  older  but  valuer  eu>tomary 
roles  upon  the  subject.  This  last  factor 
brought  its  influence  to  bear  mainly  in 
tin-  ^ork  of  Dr.  Francis  Lieber  which 
fructified  in  the  'instructions  for  the 
Government  of  Armies  of  the  United 
States  in  the  Field  (General  Orders,  No. 
1(H))  issued  by  President  Lincoln  in 
1863.  The  essentially  moral  and  hu- 
manitarian nature  of  the  principles  and 
rules  formulated  in  these  Instructions 
can  be  seen  in  Article  15  thereof:  "Men 
who  take  up  arms  against  one  another  in 
public  do  not  cease  on  this  account  to 
be  moral  beings,  responsible  to  one 
another  and  to  God."  The  uncertainties 
of  the  outcome  of  war  and  the  immi- 
nence of  death  for  all  those  who  take 
part  in  it  underwrite  the  perennial  prin- 
ciple underlying  the  law  of  war  which  is 
expressed  in  this  Article. 

In  the  codification  of  the  law  of 
maritime  warfare  achieved  in  the  Hague 
Conventions  of  1907  there  can  be  seen 
the  need  to  establish  some  balance  be- 
tween the  rights  of  neutral  shipping  and 
trade  and  belligerent  rights  on  the  high 
seas,  the  need  to  humanize  the  treat- 
ment of  the  wounded,  sick  and  ship- 
wrecked members  of  armed  forces  at  sea 
by  extending  and  adapting  the  Geneva 
Convention  of  1864  relating  to  the  sick 
and  wounded  on  the  battlefields,  and 
the  need,  which  was  not  fulfilled,  to 
establish  an  international  Prize  jurisdic- 
tion and  an  international  law  of  Prize  to 
be  applied  in  any  such  jurisdiction. 

Throughout  the  law  of  war  there  can 
be  seen  the  incessant  endeavor  to  adjust 
and  balance  the  military  needs  of  bel- 
ligerents with  the  dictates  of  humanity. 
From  the  earliest  Christian  times  war  has 
been  regarded  as  an  evil,  the  scope  and 
effects  of  which  are  to  be  limited  when- 
ever possible.  What  the  doctrine  of  the 
"just  war"  failed  to  do,  the  principles  of 


humanity,  from  the  late  18th  century, 
have  tried  more  successfully  to  do.  The 
first  principle  of  the  law  of  war  is  that  a 
belligerent  may  use  the  amount  of  force 
necessary  to  achieve  the  purpose  of  war, 
namely,  the  overpowering  of  the  enemy, 
by  the  swiftest  and  most  economical 
methods  in  the  use  of  manpower  and 
resources.  That  part  of  the  law  of  war  to 
which  we  pay  most  attention  is  the 
series  of  prohibitions,  part  humani- 
tarian, part  reasonable,  part  common 
interest,  which  are  imposed  upon  this 
first  principle.  The  great  moral  premise 
has  been,  and  is,  that  war  is  an  evil  per- 
mitted in  narrowly  limited  circum- 
stances, a  premise  now  reflected  in 
Article  2(4)  of  the  United  Nations 
Charter.  The  basic  premise  in  the  law 
about  how  wars  are  to  be  conducted  is 
that  all  necessary  force  may  be  used  to 
secure  victory  over  the  enemy.  This 
premise  lies  underneath  the  substantial 
corpus  of  restrictions  which  we  are 
accustomed  to  call  the  law  of  war.  Such 
restrictions,  however,  necessarily  pre- 
suppose the  basic  enabling  principle  of 
the  legitimacy  of  all  force  necessary  to 
overcome  the  enemy.  The  validity  of 
this  proposition  is  not  weakened  by  the 
general  principle  underlying  all  the  re- 
strictions of  the  law  of  combat,  found 
in  Article  22  of  the  Hague  Regulations 
of  1907:  'The  right  of  belligerents  to 
adopt  means  of  injuring  the  enemy  is 
not  unlimited."  The  juxtaposition  of 
these  restrictions  to  the  basic  premise  of 
the  law  of  war  is  of  some  importance.  A 
method  of  conducting  war  is  not  unlaw- 
ful merely  because  there  is  no  express 
legal  authorization  of  that  method.  It  is 
lawful  unless  it  stands  condemned  by 
the  specific  prohibitions  of  the  law  of 
war  or  by  the  general  principles  which 
inform  and  color  those  prohibitions. 

The  Law  of  Sea  Warfare.  The  law  of 
war  is  traditionally  divided  into  the  law 
of  land,  sea  and  aerial  warfare;  although 
modern  developments  in  weaponry  may 
blur    the    boundaries   and   even    add   a 
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fourth  dimension,  the  law  of  war  in 
outer  space.  Many  of  the  principles  of 
the  law  of  war  are  common  to  all  its 
parts,  but  from  the  nature  of  sea  war- 
fare the  law  that  governs  it  still  presents 
its  own  special  delineations.  The  aims  of 
sea  warfare  are  not  those  of  land  war- 
fare. The  aims  of  the  former  are  the 
defeat  of  the  enemy  navy,  the  annihila- 
tion of  the  enemy  merchant  marine,  the 
destruction  of  coastal,  and  today,  hin- 
terland military  installations  and  estab- 
lishments, the  economic  strangulation 
of  the  enemy  by  the  denial  of  access  to 
its  coast  and  the  sea  trade  that  supports 
its  war  effort,  the  support  of  landings 
on  the  enemy  territory,  and  the  general 
support  of  land  operations.  The  defen- 
sive nature  of  sea  warfare  involves,  inter 
alia,  the  protection  of  the  home  coast 
and  merchant  fleet. 

The  law  of  sea  warfare  also  displays 
some  difference  in  the  physical  objects 
against  which  such  warfare  may  legally 
be  directed.  The  main  object  is  enemy 
ships,  public  or  private.  In  land  warfare 
the  main  object  tends  to  be  the  oppos- 
ing armies  whilst  private  property  en- 
joys a  measure  of  protection.  In  the  law 
of  sea  warfare  individuals  in  the  enemy 
ships  are  legitimate  objects  against 
which  sea  warfare  may  be  directed,  but 
they  do  not  hold  the  primary  place.  In 
sea  warfare,  by  concentrating  on  hostili- 
ties against  enemy  vessels  three  legiti- 
mate advantages  are  obtained  at  one 
swoop.  First,  the  ship  is  either  captured 
or  destroyed;  second,  the  personnel  are 
either  killed,  captured,  or  rendered  in- 
capable of  assisting  the  enemy  war 
effort;  and  third,  the  enemy  property  or 
contraband  found  thereon  may  be 
appropriated.  In  some  respects  this  has 
made  naval  warfare  primarily  a  contest 
between  ships  rather  than  individuals. 
Whether  this  has  made  such  warfare 
more  humane  is  open  to  argument.  The 
most  powerful  modern  weapon  is  now 
launched  from  a  ship  and  is  not  directed 
at  naval  targets,  but  against  the  hinter- 
land of  the  enemy  State. 


The  modern  divisions  of  the  law  of 
war  have  tended  to  depart  from  those 
just  enumerated,  based  upon  the  ele- 
ment in  which  they  are  waged.  Today 
we  tend  to  see  the  pattern  of  the  law  of 
war  as  a  fourfold  division,  namely,  the 
law  relating  to  the  conduct  of  hostili- 
ties, allowing  for  the  traditional  distinc- 
tions between  land,  sea  and  aerial  war- 
fare; the  law  relating  to  occupation  of 
enemy  territory,  with  which  the  law  of 
maritime  war  is  but  little  concerned;  the 
law  relating  to  the  treatment  of  war  vic- 
tims, now  contained  substantially  in  the 
four  Geneva  Conventions  of  1949;  and 
the  law  relating  to  nonhostile  relations 
between  belligerents.  One  of  the  Geneva 
Conventions  of  1949,  the  second,  is  de- 
voted exclusively  to  the  subject  of  vic- 
tims of  naval  warfare,  being  the  Conven- 
tion for  the  amelioration  of  the  condi- 
tion of  wounded,  sick  and  shipwrecked 
members  of  armed  forces  at  sea.  The 
third  of  these  Conventions  relating  to 
the  treatment  of  prisoners  of  war  is  very 
much  the  concern  of  naval  warfare  inso- 
far as  naval  personnel  are  not  exempt 
from  the  war  hazards  of  capture.  It  is 
not  normally  the  concern  of  naval  per- 
sonnel so  far  as  the  detention  of  pris- 
oners of  war  is  concerned.  There  is  a 
marginal  concern  insofar  as  there  may 
be  special  Naval  Interrogation  Centres  in 
which  naval  interrogators  operate.  This 
law  relating  to  the  treatment  of  war  vic- 
tims, as  expressed  in  the  four  Geneva 
Conventions  of  1949,  is  a  solid  part  of 
the  modern  law  of  war,  comprising  well 
over  half  of  its  total  content.  They  com- 
prise in  all,  417  articles. 

The  law  relating  to  the  enforcement 
of  the  law  of  war  imprints  itself  on  all 
sectors  of  the  law  of  war,  whether  one 
adopts  the  traditional  sectors  or  the 
more  modern  divisions.  As  we  shall  see, 
a  large  part  of  the  modern  law  about  the 
enforcement  of  the  law  of  war  is  to  be 
found  in  the  Geneva  Conventions  al- 
though substantial  areas,  including  that 
concerning  the  enforcement  of  the  law 
of  hostilities,   are  still   to   be  found  in 
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CUStOmai)     la\>     and    in    the    iimiicriub 

judicial  precedents  furnished  l>\  the  in- 
ternational and  national  war  crimes 
tribunals  operating  at  tin-  end  of  World 

War  11.   The   Law    o!  Sea  Warfare  shares 

the  law  of  enforcement  with  the  other 

91  <tors  of  the  Law  of  W  ar. 

Hit*    l^aw    Relating  to   Hostilities  at 

Sea.    The   Law   of  Sea  Warfare  lacks  any 

Convention  dealing  generally  with  naval 
hostilities  such  as  the  Hague  Conven- 
tion No.  IV  of  1907  concerning  the 
Laws  and  Customs  of  War  on  Land. 
However,  certain  of  the  general  princi- 
ples expressed  in  that  Convention  apply 
to  naval  hostilities.  In  particular,  the 
general  principle  formulated  in  Article 
22  therein,  that  the  means  of  injuring 
the  enemy  are  not  unlimited,  applies. 
The  prohibitions  of  poison,  treachery, 
of  the  denial  of  quarter  and  weapons 
which  cause  unnecessary  suffering, 
prohibitions  which  already  existed 
under  customary  law,  will  bind  partici- 
pants in  naval  hostilities.  However,  in 
matters  such  as  naval  bombardment,  a 
matter  of  some  importance  today,  and 
the  use  of  submarine  contact  mines, 
Conventions  were  concluded  in  1907 
dealing  exclusively  with  these  topics. 
These  Conventions  are  in  force  today. 
Hague  Convention  No.  IX  deals  with 
bombardment  by  naval  forces  in  time  of 
war  and  Hague  Convention  No.  VIII 
deals  with  the  laying  of  submarine  Con- 
tact Mines. 

The  Law  of  War  contains  a  basic  pro- 
hibition that  warfare  is  not  to  be  con- 
ducted against  civilians  as  such.  This  is  a 
customary  law  prohibition  and  underlies 
international  conventions  dealing  with 
war,  including  the  four  Geneva  Conven- 
tions of  1949.  The  corollary  of  this 
principle  is  that  the  Law  of  War  deter- 
mines who  has  the  privilege  of  bellig- 
erent action  and  who  has  not.  It  is  a 
serious  violation  on  the  part  of  those  to 
whom  the  law  of  war  does  not  accord 
the  privilege  of  being  combatants,  to 
participate  in  hostile  action  against  the 


enemy.  It  is  thus  that  the  idea  of 
"marauding"  passed  into  the  customary 
law  of  war.  Marauders  are  an  early  ex- 
ample of  war  criminals.  In  former  times 
the)  received  short  shrift  and  today 
the)  are  exposed  to  tin'  risk  of  trial  for 
violating  the  law  ol  war  and  upon  con- 
viction, to  a  heavy  penalty.  Very  early 
the  law  of  war  condemned  private  wars. 
It  has  now  for  some  time  condemned 
those  private  persons  who  join  in  a  pub- 
lic war  unless  the  law  has  given  them  tin; 
right  or  privilege  to  participate.  That 
right  is  jealously  contained,  and  is  virtu- 
ally limited  to  members  of  organized 
resistance  movements  and  of  a  levee  en 
masse.  If  the  innocent  civilian  is  to  be 
excluded  from  the  objects  of  warfare 
and  is  not  to  be  deliberately  attacked, 
the  reverse  of  the  coin  is  that  the; 
civilian  who  joins  in  the  fight  without 
legal  justification  merits  condign  punish- 
ment. In  the  law  of  sea  warfare  it  is 
men-of-war  and  their  naval  crews  which 
have  the  privilege  of  conducting  naval 
hostilities.  Other  public  ships  and  pri- 
vate ships,  i.e.,  merchantment,  fishing 
trawlers  and  private  vessels,  are  treated 
as  marauders  if  they  initiate  an  armed 
attack  on  enemy  warships.  One  practical 
result  of  this  principle  is  that  the  law  of 
war  determines  what  is  a  warship  and 
regulates  the  conversion  of  merchant 
ships  into  warships  in  time  of  war.  Thus, 
among  the  Hague  Conventions  of  1907 
we  find  Convention  No.  VII  relating  to 
the  Conversion  of  Merchant  Ships  into 
Warships.  The  conditions  are  stringent 
and  the  Convention  is  still  in  force.  It 
also  gives  us  the  legal  definition  of  a 
warship.  To  qualify  as  a  warship  the 
Convention  requires  that  a  ship  must  be 
placed  under  the  direct  authority  and 
immediate  control  of  the  State  whose 
flag  it  flies  and  must  bear  the  external 
marks  distinguishing  the  warships  of  the 
State  under  whose  authority  it  acts;  the 
commander  of  the  ship  must  be  in  the 
service  of  that  State  and  duly  commis- 
sioned and  listed  in  its  Navy  List;  the 
crew    must   be    subject   to    the    regular 
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naval  discipline  of  that  State,  and  the 
ship  must  observe  the  law  of  war,  in- 
cluding the  provisions  in  this  Conven- 
tion. It  is  generally  accepted  that  this 
Convention  codified  the  existing  cus- 
tomary law  as  to  the  qualification  of  a 
warship.  The  implications  of  this  Con- 
vention for  any  such  project  as  the 
M.L.F.  or  the  A.N.F.  are  serious. 

The  customary  rules  relating  to  the 
conduct  of  naval  hostilities  still  main- 
tain that  all  enemy  men-of-war  or  other 
public  vessels  encountered  by  an  enemy 
man-of-war  on  the  high  seas  or  in  the 
territorial  sea  of  the  opposing  bellig- 
erent may  be  attacked  and,  subject  to 
there  being  no  signal  of  surrender,  may 
be  destroyed  or  sunk.  Conversely,  all 
such  vessels  may,  of  course,  counter- 
attack. This  attack  may  be  by  shell  or 
missile  firing,  torpedoes,  ramming,  or  by 
bombing  from  aircraft.  Boarding  and 
fighting  the  crew  are  lawful,  but  rare. 

It  is  the  legal  position  of  merchant- 
men and  the  employment  of  submarines 
that  have  presented  the  major  area  of 
legal  controversy  during  the  two  last 
wars.  In  law  enemy  merchantmen  are 
private  enemy  ships.  As  such  they  are 
not  liable  to  attack  unless  they  refuse  to 
submit  to  visit  by  enemy  men-of-war 
after  being  signalled  to  do  so.  The  mer- 
chant ship  is  entitled  to  try  and  elude 
the  visit  and  may  use  force  to  defend 
herself  against  attack.  The  initiation  of 
force  by  a  merchant  ship  is  in  law  a 
form  of  marauding  exposing  the  cap- 
tured crew  to  the  risk  of  trial  and 
punishment.  The  modern  practice  of  sea 
warfare,  however,  is  quite  otherwise. 
The  employment  of  submarines,  which 
are  men-of-war,  and  their  practice  of 
sinking  without  warning  enemy  and 
neutral  merchantmen,  led  to  the  arming 
of  merchantmen  on  an  extensive  scale  in 
both  world  wars.  In  the  view  of  some, 
this  practice  has  resulted  in  the  virtual 
integration  of  the  merchant  marine  into 
the  belligerents'  navies  to  the  extent 
that  they  can  lawfully  be  attacked  on 
sight.  This  is  open  to  doubt.  Certainly  it 


would  be  difficult  to  justify  an  attack 
on  an  enemy  warship  initiated  by  an 
armed  merchant  ship.  Neither  is  it  legiti- 
mate for  coastal  or  other  shore  batteries 
to  open  up  on  a  merchant  ship  merely 
because  it  is  known  to  be  armed.  The 
better  opinion  may  be  that  the  arming 
of  merchantmen  to  meet  the  threat  of 
attack  without  warning,  particularly  by 
enemy  submarines,  does  not  of  itself 
deprive  them  of  their  status  as 
merchantmen  or  confer  upon  them  that 
of  a  warship.  If  it  is  known  that  enemy 
submarines  are  in  the  habit  of  sinking 
merchant  ships  without  warning,  it  is 
not  legally  necessary  for  the  merchant 
ship  to  wait  to  be  attacked.  They  may 
lawfully  resort  to  hostile  action  if 
alerted  of  the  presence  of  hostile  sub- 
marines, e.g.,  by  dropping  depth 
charges,  firing  upon,  and  even  ramming, 
if  the  submarine  is  forced  to  the  surface. 
Such  action  might  properly  be  taken  by 
the  merchantman  even  after  being  sig- 
nalled to  stop  and  submit  to  visit  and 
search,  particularly  if  the  practice  of  the 
enemy  is  to  fail  to  pick  up  the  merchant 
ships'  crew  and  to  turn  them  adrift  in 
lifeboats  on  the  high  seas. 

From  the  nature  of  this  situation  it  is 
apparent  how  far  sea  warfare  practices 
have  gone  beyond  those  allowed  by  the 
law  of  war.  A  merchant  ship  was  not  the 
lawful  object  of  attack  but  might  be 
stopped,  visited  and  searched,  placed 
under  the  captor's  authority  and  taken 
before  its  Prize  Court,  there  to  be  con- 
demned by  adjudication.  Once  adjudi- 
cated by  condemnation  in  Prize  then, 
and  then  only,  did  the  enemy  vessel  and 
enemy  property  vest  in  the  enemy  bel- 
ligerent State.  With  enemy  public  ships, 
the  legal  position  was  quite  otherwise. 
By  the  mere  fact  of  capture  of  such 
ships  they  were  then  and  there  finally 
appropriated  to  the  capturing  bellig- 
erent. They  could  be  taken  to  a  port  or 
destroyed  on  the  high  seas.  Enemy 
goods  on  such  public  ships  are  also 
legally  appropriated  by  the  fact  of  cap- 
ture and  may  be  destroyed  if  desired. 
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I  In-  neat  and  tid\   part  of  the  law  of 
Bel    Warfare    ha>   been   disrupted    I»n    the 

advent  and  use  of  submarine  warfare.  \ 
submarine  i>  in  law  a  warship  and  ma\ 
therefore  exercise  tin*  rij:ht  of  visit  and 
search  <>\<t  enem)  merchant  ships  and 
capture  them.  Clearl)  a  submarine  can- 
not spare  a  prize  crem  to  take  a  pri/< 

into  one  ot  its  ports  lor  adjudication  in 
Prize.  Nor  i>  there  space  in  the  subma- 
rine  lor  the  crew  of  the  prize.  In  these 
circumstances  some  have  considered 
that  submarines  may  never  lawfully 
destro)  a  captured  enemy  merchant- 
man. Before  the  advent  of  the  subma- 
rine limited  exceptions  were  allowed  to 
the  general  rule  that  a  prize  must  be 
conducted  into  a  port  for  adjudication. 
One  was  when  the  condition  of  the 
prize  precluded  navigation  into  such  a 
port  The  other  was  when  the  capturing 
vessel  could  not  spare  a  prize  crew  to 
take  the  prize  into  port.  Arguments 
arose  as  to  the  exclusiveness  of  these  ex- 
ceptions. The  practice  in  the  American 
Civil  War  was  for  the  Confederate  Navy 
to  destroy  all  enemy  prizes,  there  being 
no  port  open  to  which  to  take  them.  Be 
that  as  it  may,  it  was  generally  accepted 
as  a  legal  requirement  that  the  crew  of 
the  prize  had  to  be  removed  in  safety 
and  brought  in  later,  with  the  papers 
and  the  cargo,  to  the  Prize  Court  for 
adjudication  upon  the  validity  of  the 
capture  and  the  destruction  of  the  ship. 
It  is  against  this  background  of  law  that 
one  must,  I  think,  see  the  practices  in 
submarine  warfare  that  developed  in  the 
last  two  world  wars.  The  Germans  re- 
sorted in  World  War  I  to  the  practice  of 
destroy  big  after  a  limited  warning  of 
minutes,  all  enemv  merchantmen  found 
in  a  proclaimed  "war  area"  around 
Great  Britain.  Ten  minutes  warning  was 
normally  given  to  leave  the  ship  and 
take  to  the  boats.  Such  a  warning  would 
be  considered  generous  in  the  light  of 
the  practices  in  World  War  II.  After 
1915  Germany  extended  this  practice  to 
neutral  merchant  ships.  The  Lusitania, 
sunk  in  1915  off  the  Irish  coast,  was  but 


one  of   man)    such  incidents.  In  that  loSfi 

I  KM)  civilian  personnel  were  lost,  In- 
cluding a  large  number  of  women  and 
children. 

It    was   in  the  light  of  these  practices 
that   an   attempt  was  made  between  the 

two  wars  to  establish  a  Convention  to 

protect  neutrals  and  noncornbatants  at 
sea  in  time  of  war.  The  attempt  was  not 
immediately  successful  as  the  Treaty  of 
Washington  of  1922  was  never  ratified 
by  any  of  the  signatory  Powers.  How- 
ever, the  Treaty  proceeded  on  the 
assumption  that  submarines  could  not 
operate  in  practice  as  commerce  de- 
stroyers, without  violating  the  existing 
customary  international  law  of  sea  war- 
fare. Accordingly,  the  abortive  Treaty 
sought  to  forbid  the  use  of  submarines 
for  such  a  purpose.  The  matter  was  then 
included  in  the  London  Naval  Treaty  of 
1930  to  which  the  U.S.,  the  U.K., 
France,  Italy,  and  Japan  were  all  Parties. 
This  Treaty  expired  in  1936  but  the 
Part  (IV)  which  dealt  with  the  relation 
between  submarines  and  enemy  mer- 
chant shipping  was  considered  to  be 
declaratory  of  existing  customary  law. 
Further,  in  1936  a  Protocol  to  the  Lon- 
don Naval  Treaty  of  1930  was  signed 
which  included  Part  IV  of  the  latter. 
This  Protocol  bound  the  original  States 
Parties  of  the  1930  Treaty  and  came  to 
bind  both  Germany  and  the  USSR  by 
accession  in  1936  and  1937  respec- 
tively. The  Protocol  was  in  force  during 
World  War  II  and  is  still  in  force  today. 
Its  provisions  are  important,  for  their  in- 
fringement resulted  in  the  conviction  of 
Grand  Admiral  Doenitz  by  the  Interna- 
tional Military  Tribunal  (I.M.T.)  at 
Nuremberg,  in  his  capacity  as  Com- 
mander in  Chief  German  U-boat  Com- 
mand during  World  War  II.  The  Protocol 
of  1936  affirms  the  guiding  principle 
that  submarines  in  their  actions  against 
enemy  merchant  ships  must  observe  the 
rules  of  international  law  binding  upon 
surface  men-of-war.  In  other  words, 
they  are  granted  no  special  rights  be- 
cause   they   operate   under  water,  have 
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little  space  for  captured  crew  and  can- 
not navigate  prizes  to  ports.  More 
specifically  the  Protocol  provides  that 
"except  in  case  of  persistent  refusal  to 
stop  on  being  summoned  or  of  active 
resistance  to  visit  or  search,  a  warship, 
whether  surface  or  submarine,  may  not 
sink  or  render  incapable  of  navigation  a 
merchant  vessel  without  first  having 
placed  passengers,  crew  and  ship's 
papers  in  a  place  of  safety."  Further, 
the  ship's  boats  can  be  regarded  as  such 
a  place  of  safety  only  if  the  safety  of 
the  passengers  and  crew  is  assured, 
having  regard  to  the  conditions  of  the 
weather  and  the  sea,  the  proximity  of 
the  land,  or  the  presence  of  another 
vessel  able  to  take  them  on  board.  Now 
this  is  stringent.  Subject  to  the  opera- 
tion of  reprisals,  which  from  their 
nature  admit  the  illegality  of  violative 
conduct,  this  Protocol  is  binding  as  law 
today. 

In  World  War  II  the  German  U-boats 
systematically  disregarded  this  Protocol. 
The  Judgment  of  the  I.M.T.  upon 
Doenitz  in  this  context  will  repay  study. 
The  Judgment  has  been  affirmed  by  the 
unanimous  resolution  of  the  General 
Assembly  of  the  UN  in  December  1946. 
The  Tribunal  held:  (1)  Because  the 
British  Admiralty  armed  its  merchant- 
men, convoyed  them  with  armed  escort 
and  had  ordered  the  giving  of  position 
reports  of  the  presence  of  German 
U-boats,  thus  integrating  them  into  the 
alerting  system  of  naval  intelligence,  and 
for  the  ramming  of  them  if  possible, 
Doenitz  was  not  guilty  of  attacking 
British  armed  merchant  ships.  (2)  The 
German  U-boat  sinkings  of  neutral 
merchant  vessels  without  warning  in  the 
so-called  "operational  zones"  was  a 
violation  of  the  London  Protocol  of 
1936  for  which  Doenitz  was  guilty.  The 
Protocol  of  1936  had  been  made  in  the 
knowledge  that  such  "operational 
zones"  had  been  used  in  World  War  I. 
(3)  Doenitz 's  orders  of  1942  though 
deserving  of  censure  for  their  ambiguous 
terms,  did  not  in  fact  order  the  killing 


of  shipwrecked  survivors  of  sunk  enemy 
or  neutral  merchant  ships.  Of  that 
Doenitz  was  not  guilty.  (4)  On  the  other 
hand,  the  rescue  provisions  required  by 
the  Protocol  of  1936  had  not  been 
carried  out  and  the  defendant  had 
ordered  that  they  should  not  be  carried 
out.  In  answer  to  the  contention  of  the 
defense  that  the  security  of  the  attack- 
ing submarine  takes  paramountcy  over 
rescue  and  that  enemy  aircraft  render 
such  rescue  impossible,  the  Tribunal 
pointed  out  that  the  Protocol  is  explicit 
and  makes  no  allowance  for  such  de- 
fenses. In  memorable  words  it  stated: 
"If  the  commander  [of  the  submarine] 
cannot  rescue,  then  under  the  terms  [of 
the  Protocol]  he  cannot  sink  a  mer- 
chant vessel  and  should  allow  it  to  pass 
harmless  before  his  periscope."  Doentiz 
was  therefore  found  guilty  of  issuing  an 
order  violative  of  the  Protocol  in  this 
respect.  (5)  In  the  matter  of  sentence, 
and  not  of  guilt,  the  Tribunal  had  regard 
to  the  order  of  the  British  Admiralty 
Order  of  May  1940,  ordering  the  sinking 
of  all  vessels  at  sight  in  the  Skagerrak, 
and  to  the  unrestricted  submarine  war- 
fare carried  on  by  Admiral  Nimitz  in  the 
Pacific  Ocean  from  the  first  day  the 
U.S.  entered  the  war.  In  the  light  of 
these  considerations  the  Tribunal 
stated:  "The  sentence  of  Doenitz  is  not 
assessed  on  the  ground  of  his  breaches 
of  the  international  law  of  submarine 
warfare. "  This  passage  has  been  the  sub- 
ject of  some  debate.  One  thing,  how- 
ever, emerges.  The  Law  of  the  Protocol 
of  1936  binds  those  who  order  and 
operate  submarines  in  war.  Operational 
necessity  and  the  safety  of  the  sub- 
marine are  not  valid  defenses  to  its  in- 
fringement. It  also  lets  in  the  more 
dubious  proposition  that  the  arming  of 
merchantmen,  their  use  in  the  naval 
intelligence  system,  and  the  order  that 
they  ram  submarines,  exposes  them  to 
attack  without  warning  by  enemy  sub- 
marines. To  the  extent  that  the  arming 
of  merchantmen  will  probably  be  the 
normal  practice  of  belligerents,  that  part 
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of  the  judgment  which  concerns  us  here 
i-  the  condemnation  ol  Doeniti  lor 
violation  o(  the  rescue  provisions  of  the 

Loudon  ProtOCoL 

rhat  aspect  ol  naval  hostilities  which 
i>  likeK    to  prove  <>l  BOme  importance  in 

future  armed  conflicts  is  the  nuclear 
bombardment  oi  the  enem\  hinterland 
from  submarines  or  surface  men-of-war. 

1  he  "Polaris  device,  and  improvements 
upon  it,  are  probabl)  the  most  effective 
weapon  <>l  war  yet  devised.  Here  the  law 
relating  to  bombardment  of  the  land 
from  ships  at  sea,  and  the  law  relating  to 
th«'  use  "I  a  longer-range  mi>>ile  with  a 
nuclear  potential,  come  into  play.  The 
law  of  naval  bombardment  is  still  sub- 
ject to  the  principles  ol  customary  law 
codified  in  Articles  25  to  27  of  the 
Hague  Regulations  of  1907  as  modified 
l>\  Hague  Convention  No.  VII  of  the 
same  year  respecting  Bombardment  by 
Naval  Forces  in  time  of  War.  To  the 
contention  that  the  bombing  practices 
by  air  forces  in  World  War  II  have  modi- 
fied or  shifted  the  content  of  those  cus- 
tomary rules,  it  may  be  said  that  such  a 
contention  is  difficult  to  maintain 
against  a  codification  of  custom  ex- 
pressly subscribed  to  by  States  in  those 
Conventions.  Further,  the  language  of 
the  Air  Ministry  directive  of  29  Oc- 
tober, reaffirms,  at  least  for  the  U.K., 
the  customary  prohibitions  of  indis- 
criminate bombardment.  After  ordering 
that  the  military  objective  criterion  is  to 
be  abandoned  in  the  bombing  of  Ger- 
many. Japan,  and  Italy,  as  opposed  to 
the  occupied  territories,  except  that  the 
provisions  of  the  Geneva  Red  Cross 
Conventions  of  1929  were  still  to  be 
observed,  the  directive  continued: 
.  .  .  "Consequent  upon  the  enemy's 
adoption  of  a  campaign  of  unrestricted 
air  warfare,  the  Cabinet  have  authorized 
a  bombing  policy  which  includes  the 
attack  on  enemy  morale  .  .  .."  By 
issuing  this  directive  the  British  Govern- 
ment made  it  clear  that  it  knew  that  the 
law  made  a  clear  distinction  between 
legal  and  illegal  bombing,  that  it  knew 


what   that  distinction  was,  that  it  would 
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lories,  and  h\  contrast,  illegal  measures 
Over    the    enerm     home    territories,    and 

that     it     would    rel\     upon    the    enrm\ 

prior  illegalities  in  justification   for  its 

action.  That  is  really  an  assertion  ol  the 
right  to  exercise  reprisals.  Reprisals  im- 
plicitly   admit    that    if    their  occasion   i> 

not  justified  in  law,  your  actions  under 
that  head  stand  condemned  as  illegal.  In 

fact,   by  October   L942,  Germany  was 

not  in  a  position  to  carry  out  indis- 
criminate bombing  in  the  West.  Doubt- 
less, other  gross  violations  of  its  law  of 
war  could  have  been  laid  at  Germany's 
door  at  that  time,  but  that  was  not  the 
legal  platform  upon  which  the  Cabinet 
chose  to  base  its  attack  on  "enemy 
morale.'1 

Now  Hague  Convention  No.  IX,  on 
world  bombardment,  has  been  ratified 
by  the  U.S.,  Russia,  and  China,  but  not 
by  the  United  Kingdom.  However,  the 
limitation  of  legitimate  bombardment 
to  military  objectives  contained  therein 
restates  the  customary  law.  What  has 
happened,  however,  is  the  considerable 
extension  of  the  conception  of  "mili- 
tary objectives''  since  that  date.  The  in- 
discriminate or  deliberate  bombing  of 
the  civilian  population  by  naval  ships 
would  stand  condemned  by  the  Hague 
Convention  No.  IX,  Hague  Convention 
No.  IV,  and  the  principles  of  the  cus- 
tomary law.  It  can  be  said  that  the  legal 
limits  of  land  targets  are  not  extended 
because  bombardment  is  by  naval  ships 
on  the  high  seas. 

The  nuclear  aspect  of  such  naval 
bombardments  is  exposed  to  the  criteria 
of  lawful  military  objectives,  the  con- 
demnation of  the  use  of  poison  or  of 
weapons  calculated  to  cause  unneces- 
sary suffering,  the  implications  of  the 
Geneva  Gas  Protocol  of  1925  con- 
demning of  "poisonous  or  other  gases, 
and  all  analogous  liquids,  materials,  or 
devices,"  and  the  principles  of  humanity 
which  lie  at  the  root  of  the  customary 
and  conventional  law  of  war.  It  is  not 
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possible  to  give  a  legal  answer  at  large. 
Each  particular  set  of  circumstances  sur- 
rounding a  specific  user  of  a  nuclear 
weapon,  as  to  target,  effects,  and  inten- 
tion, will  have  to  be  taken  into  account, 
if  there  is  anybody  left  to  carry  out  that 
appraisal.  Further,  even  if  it  be  estab- 
lished that  a  specific  user  of  the  nuclear 
weapon  is,  in  the  context  of  the  specific 
facts,  violative  of  the  law  of  war,  it  has 
to  be  remembered  that  the  user  may 
take  its  justification  as  an  act  of  reprisal, 
unless  the  victims  are  those  classes  of 
war  victims  against  whom  reprisals  are 
expressly  prohibited  by  the  Geneva 
Conventions  of  1949.  What  is  much 
more  likely  is  that  the  enemy  which  has 
been  the  object  of  a  nuclear  strike  will 
be  physically  precluded  from  carrying 
out  its  humanitarian  obligations  in  rela- 
tion to  the  prisoners  of  war,  and  the 
enemy  sick  and  wounded  in  its  hands. 
What  must,  I  think,  be  admitted  is  that 
nuclear  weaponry  such  as  we  have  at  the 
moment  is  not  likely  to  be  used  in  cir- 
cumstances that  can  be  legally  justified 
except  possibly  as  an  act  of  reprisal.  To 
talk  of  objectives  such  as  a  fleet  in  the 
ocean,  or  an  army  in  the  desert,  is 
academic,  for  such  targets  are  not  likely 
to  be  presented  to  an  enemy  with  a 
nuclear  potential  unless  the  direction  of 
the  war  has  gone  sadly  awry. 

The  two  kinds  of  naval  hostilities  dis- 
cussed here  do  more  than  touch  the 
fringe  of  the  law  relating  to  hostilities  at 
sea. 

The   Geneva   Conventions   of    1949. 

The  four  Conventions  concluded  at 
Geneva  in  1949  substantially  exhaust 
the  modern  law  relating  to  the  treat- 
ment of  war  victims.  The  first  governs 
the  treatment  of  the  sick  and  wounded 
in  the  armed  forces  in  the  Field  and 
supplants  the  earlier  Convention  of 
1929.  The  second  deals  with  the  treat- 
ment of  the  wounded,  sick,  and  ship- 
wrecked members  of  armed  forces  at 
sea,  replacing  the  earlier  Convention  of 
1907.   The  third  deals  with   the   treat- 


ment of  prisoners  of  war,  replacing  the 
earlier  Convention  of  1929.  The  fourth 
deals  with  the  protection  of  civilian  per- 
sons in  time  of  war.  This  is  an  innova- 
tory Convention  to  the  extent  that  no 
such  multilateral  Convention  dealing  ex- 
clusively with  civilians  previously  ex- 
isted. The  Civilians  Convention  is  the 
most  complex  of  the  four.  It  applies  to 
a  limited  extent  to  the  entire  civilian 
population  of  the  States  in  conflict,  but 
more  effectively  to  the  civilians  who 
find  themselves  in  the  domestic  terri- 
tory of  the  opposing  belligerent,  and,  in 
considerable  detail,  to  the  civilian  popu- 
lation in  occupied  territory.  Finally,  it 
regulates  the  treatment  to  be  accorded 
to  civilian  internees  whether  held  in 
enemy  domestic  territory  or  in  occupied 
territory. 

The  Conventions  have  this  in  com- 
mon: each  of  them  has  been  forged  in 
the  light  of  the  harsh  experiences  of  the 
recent  war,  recently  described  as  "the 
mortgage  of  the  past,"  perhaps  the  out- 
standing euphemism  of  our  time.  They 
are  multilateral,  law-making  conven- 
tions, humanitarian  in  purpose  and  anti- 
war in  philosophical  inclination.  They 
comprise  in  all  some  417  articles  varying 
from  principles  of  great  width  to  de- 
tailed prescriptions  about  the  issue  of 
tobacco  and  soap,  matters  of  much 
moment  to  prisoners  of  war  and  in- 
ternees. To  date,  106  States  have  sub- 
scribed to  them,  the  most  recent  being 
Canada  in  May  of  this  year.  Each  of  the 
Four  Conventions  contains  certain  "com- 
mon articles"  which  set  the  framework 
and  provide  for  the  enforcement  of 
them.  These  common  articles,  among 
other  things,  provide  that  the  Conven- 
tions must  be  respected  in  all  circum- 
stances. This  precludes  reciprocal  obliga- 
tions and  means  that  the  failure  of  the 
enemy  to  comply  with  them  does  not 
absolve  the  other  Party  to  the  armed 
conflict  from  its  obligations  thereunder. 
Apart  from  the  express  prohibition  of 
reprisal  action  against  the  persons  pro- 
tected     by      these     Conventions,     this 


256 


Common   article  prohahK    has  the  same 

effecl  oi  its  own  force.  The  Conventions 

are  to  appk  in  all  cases  of  declared  war 
or   oi    an\    * >t h«*r    armed    Conflict.   The) 

Mud  the  Parties  even  in  relation  to  i 

State  which  is  HOI  I  Parts  ,  provided  tin- 
latter  accepts  and  applies  them.  In  that 
case  onk  is  the  obligation  of  a  Party  to 
the  Convention  reciprocal.  Each  Con- 
vention has  (Mic  \rticle  ('.))  limited  ex- 
clusively to  internal  conflicts  within  tin; 
territory  oi  a  Party.  Tin'  basic  minimum 
humanitarian  prohibitions  then  come 
into  play  and  hind  Government  and 
rebel  tones  alike,  irrespective  of  any 
question  of  recognition  of  belligerency 
being  accorded  or  denied  to  the  in- 
surgents. The  Article  has  been  called  "a 
Convention  in  miniature.'  It  prohibits 
murder,  mutilation  and  cruel  treatment, 
the  taking  of  hostages,  humiliating  and 
degrading  treatment,  and  the  passing  of 
sentences  or  executions  without  trial  by 
a  proper  tribunal  affording  the  judicial 
guarantees  demanded  by  civilized 
peoples.  The  Article  in  no  way  affects 
the  legal  status  of  the  Parties  to  the  con- 
flict. Rebels  remain  such  and  are  ex- 
posed to  the  domestic  law  of  treason  if 
the  rebellion  should  fail. 

No  person  protected  by  the  Conven- 
tion may  renounce  the  rights  conferred 
upon  him  by  the  Conventions.  The 
availability  and  functions  of  the  Pro- 
tecting Power  are  provided  for  with 
some  particularity.  The  Protecting 
Power  plays  a  prominent  part  under  the 
regime  of  the  Conventions  in  securing 
their  observance.  They  do  so  in  the  in- 
terests of  the  person  protected  under 
each  Convention.  The  Conventions 
define  the  class  of  person  protected 
under  each  one  of  them.  The  bulk  of  the 
Articles  deals  with  the  specific  norms 
of  humanitarian  treatment  which  must 
be  accorded  to  the  persons  protected  by 
them.  All  of  these  protected  persons 
have  this  in  common:  that  they  have,  by 
the  tide  of  war,  fallen  into  the  power  of 
the  enemy  and  either  have  never  been 
combatants  or  are   no  longer,   through 


wounds,  BickneSS,  or  capture,  able  to 
take  part  in  hostilities.  Each  of  these 
norms  has  been  framed  in  the  light  of 
the  experience  of  the  last  war,  particu- 
lar!) in  relation  to  the  maltreatment  of 
civilian  persons  in  occupied  territory, 
prisoners  of  war  and  tin;  persons  placed 
in  concentration  and  work  camps  run 
by  the  Germans  and  Japanese.  Each 
Convention  requires  the  Parties  to  in- 
clude instruction  as  to  their  contents  in 
all  programs  of  military  instruction  and, 
if  possible,  of  civil  instruction.  It  is  diffi- 
cult to  exaggerate  the  importance  of 
this  provision  and  it  is  equally  difficult 
to  contend  that  Governments  are  ob- 
serving it  at  the  present  time.  This  provi- 
sion calls  for  implementation  in  time  of 
peace.  It  must  now  be  considered  as  a 
modality,  and  not  the  least  important 
one,  for  the  enforcement  of  the  law  of 
war.  The  number  of  States  bound  by 
these  Conventions,  106  in  all,  the  width 
of  the  provisions  contained  in  them,  and 
their  number,  the  substantial  part  of  the 
modern  law  of  war  represented  by  these 
Conventions,  the  virtual  replacement  of 
the  law  of  war  criminality  by  the  con- 
ception of  "grave  breaches''  as  defined 
in  these  Conventions,  give  the  "common 
article"  requiring  this  instruction  a  para- 
mount importance.  Lack  of  its  ob- 
servance has  already  had  some  unfortu- 
nate repercussions  in  places  where  it  can 
be  ill-afforded,  e.g.,  in  the  conduct  of 
members  of  national  contingents 
forming  part  of  United  Nations  peace- 
keeping forces.  It  is  probably  correct  in 
law  to  say  that  these  Conventions  do 
not  apply  as  such  to  these  forces,  but 
there  can  be  little  doubt  that  every 
measure  should  be  taken  to  ensure  that 
the  members  of  national  contingents  in 
such  forces  comport  themselves  in 
accord  with  the  humanitarian  dictates 
of  these  Conventions.  With  that  end  in 
view  certain  measures  are  now  being 
taken  by  the  Secretary-General  towards 
ensuring  that  such  instruction  has  been 
given  by  a  Member  State  as  a  pre- 
condition   for    its    national    contingent 
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participating    in     a    UN    peacekeeping 
Force. 

The  Conventions  have  put  States 
Parties  to  them  under  the  legal  obliga- 
tion to  enact  legislation  necessary  to 
provide  effective  penal  sanctions  for  all 
persons  ordering  or  committing  any  of 
the  grave  breaches  as  defined  in  each 
Convention.  Grave  breaches  include 
willful  killing,  torture,  biological  experi- 
ments, willfully  inflicting  great  suffer- 
ing, and  deportation.  States  Parties  have 
likewise  the  legal  duty  to  search  for,  and 
bring  to  trial,  persons  regardless  of  their 
nationality  who  have  ordered  or  com- 
mitted such  grave  breaches.  Such  trials 
must  take  place  before  the  ordinary 
courts  of  the  State  asserting  jurisdiction. 
This  provision,  within  its  proper  limits, 
excludes  the  Nuremberg  and  other  types 
of  international  war  crimes  jurisdictions 
for  the  future  and  has  made  a  profound 
change  in  enforcement  law. 

The  Maritime  Convention,  the 
Second  Geneva  Convention  of  1949, 
establishes  the  basic  principle  that  mem- 
bers of  the  armed  forces  and  those 
assimilated  to  them,  such  as  auxiliaries, 
employed  civilians,  members  of  or- 
ganized resistance  movements,  who  are 
at  sea  and  who  are  wounded,  sick  or 
shipwrecked,  must  be  respected  and 
protected  in  all  circumstances.  Subject 
to  that  provision  they  are  entitled,  when 
they  fall  into  enemy  hands,  to  prisoner- 
of-war  status  under  the  Prisoners-of-War 
Convention.  The  Maritime  Convention 
specifies  the  various  classes  of  hospital 
ships  and  the  protection  to  which  they 
are  entitled,  and  the  type  of  marking 
which  they  must  display.  Reprisals  are 
prohibited  against  the  sick,  wounded, 
and  shipwrecked,  and  the  personnel, 
hospital  ships,  and  equipment  protected 
by  the  Convention.  This  prohibition  did 
not  appear  in  the  earlier  Maritime  Con- 
vention of  1907. 

The  Prisoners-of-War  Convention,  the 
Third  Geneva  Convention  of  1949,  will, 
for  the  future,  be  the  charter  of  rights 
of  the  prisoner  of  war.  Apart  from  the 


common  articles  earlier  outlined,  this 
Convention  defines  in  detail  the  class  of 
persons  who  are  to  enjoy  that  status, 
whenever  they  have  "fallen  into  the 
power  of  the  enemy."  It  includes  mem- 
bers of  organized  resistance  movements 
operating  within  or  without  occupied 
territory  openly  and  under  discipline, 
and  the  civilian  population  which  spon- 
taneously takes  up  arms  on  the  ap- 
proach of  an  invader  provided  that 
members  of  both  categories  carry  arms 
openly  and  conduct  themselves  in  ac- 
cordance with  the  law  of  war,  a  very 
unlikely  contingency.  Prisoners  of  war 
have  that  status,  and  the  rights  con- 
ferred upon  them  by  the  Convention, 
from  the  time  they  fall  into  the  hands 
of  the  enemy  until  their  final  release 
and  repatriation.  They  cannot  effec- 
tively renounce  these  rights  even  if  they 
try.  If  there  is  any  doubt  as  to  status, 
and  the  person  concerned  has  com- 
mitted a  hostile  act,  he  will  receive  the 
benefit  of  prisoner-of-war  status 
pending  determination  of  status  by  a 
competent  tribunal. 

The  general  scheme  of  this  Conven- 
tion is  to  apply  to  the  prisoner  of  war 
the  same  standards  of  treatment  which 
prevail  in  the  armed  forces  of  the 
Detaining  Power.  In  matters  of  disci- 
pline and  trial  the  prisoner  of  war  is  to 
be  tied  into  the  military  law  system  of 
the  Detaining  Power  in  most  respects.  In 
particular  he  is  to  be  tried  by  military 
courts  except  where  the  members  of  the 
armed  forces  of  the  Detaining  Power 
would  be  tried  by  the  civil  courts  for 
the  like  offense.  One  outstanding  inno- 
vation has  been  made  in  this  context. 
By  Article  85  prisoners  of  war  prose- 
cuted under  the  laws  of  the  Detaining 
Power  for  acts  committed  prior  to 
capture  shall  retain,  even  if  convicted, 
the  benefit  of  the  Convention.  This 
provision  extends  to  acts  of  war  crimes 
of  any  character.  It  means  that  in 
respect  to  such  acts  a  prisoner  of  war 
must  in  the  future  be  tried  either  by  a 
military  court  or  an  ordinary  civil  court 
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.»i  the  Detaining  1  *« > w <-r.  Special  wai 
crimes  tribunals,  Nuremberg,  and  other 
types  «>i  international  tribunals,  are  ex 
eluded  irom  jurisdiction  over  all  types 
of  war  crimes  committed  h\  prisoners 
ol  war  whether  or  not  such  crimes  are 
covered  h\  the  extensive  definition  of 
grove  breaches  contained  in  the  Conven- 
tions. 

I  In-  Convention,  in  common  with 
the  other  three,  dors  not  Beek  to  deal 
with  the  law  ol  combat  except  in  one  <>r 
two  marginal  matters,  and  thru  only 
obliquely.  It  is  arguable,  but  the  better 
opinion  Beems  to  be,  thai  a  member  of 
the  armed  forces  caught  whilst  engaged 

in  espionage  would  not  be  entitled  to 
claim  prisoner-ol-war  status,  although 
he  ma\  have  the  limited  protection 
conferred  upon  such  persons  under  the 
fourth,  the  Civilians  Convention.  A 
prisoner  of  war  upon  conviction  has  the 
same  rights  ol  appeal  as  are  open  to 
members  of  the  armed  forces  of  the 
Detaining  Power  and  must  serve  his 
sentence  in  tin-  same  establishment, 
even  for  war  crimes  convictions.  The 
USSR  and  its  associates  have  reserved 
upon  this  provision  but  the  reservation 
has  been  firmly  rejected  by  the  U.K. 
Th»  resulting  legal  position  is  not  clear, 
but  with  the  experience  of  World  War 
II,  when  the  USSR  found  itself  invaded 
without  the  protection  of  the  Geneva 
Prisoners-of-War  Convention  of  1929,  it 
is  not  thought  that  the  USSR  will 
contend  that  it  is  not  in  treaty  relation- 
ship with  the  objecting  Parties.  In  the 
detailed  provisions  relating  to  accommo- 
dation, clothing,  food,  comforts,  recrea- 
tion, and  the  practice  of  religion,  the 
standard  adopted  has  been  that  of  the 
armed  forces  ol  the  Detaining  Power. 
Th<-  work  which  an  enlisted  man  may  be 
ordered  to  do  is  expressly  recited.  Other 
work  is  prohibited.  Officers  may  not  be 
ordered  to  do  an)  work.  Their  pay  code 
is  set  out  with  precision.  The  informa- 
tion a  prisoner  of  war  may  be  required 
to  furnish  his  captor  is  strictly  con- 
trolled.   His   right   to   complain   and   to 


have  access  to  the  representatives  of  the 

Protecting    Power    lor    that    purpose   are 

expre88T)    established  in  the  Convention. 

In     all     the     Convention     sets    up    a 

formidable  regime  of  rights.  This  regime 

has  now  made  the  prisoner-of-war  status 

a  matter  ol  vital  importance. 

The  Enforcement  of  the  Law  of  War. 

(Or  Mean-  of  Securing  Legitimate  War- 
fare). The  ways  in  which  the  law  of  war 
ma)    be  enforced  are  various.  There  are 

meta-legal  forces  in  favor  of  legitimate 
warfare  such  as  domestic  and  neutral 
opinion,  self-interest  and  fear  ol  adverse 
consequences,  to  name  only  a  few.  With 
these,  this  talk  is  not  concerned.  We  do 
well,  however,  to  take  note  of  their 
existence  for  they  an;  the  background 
of  reality  against  which  the  legal  modali- 
ties for  the  enforcement  of  the  law  of 
war  operate.  There  are,  conversely, 
other  meta-legal  forces  which  operate  in 
the  opposite  direction.  These  arc  the 
factors  dissuasive;  of  law  observance  in 
time  of  war.  War  being  the  supreme 
antisocial  relationship  between  men  and 
tin-  ultimate  challenge  to  law  and  order, 
conducted  for  the  purpose  of  over- 
coming an  opponent,  there  is  always  at 
work  a  powerful  urge  to  disregard  legal 
restraints  in  the  conduct  of  war.  Public 
utterances  by  war  leaders  avowing 
respect  for  the  Law  of  War  and  denying 
any  breach  of  it  arc  frequently  calcu- 
lated exercises  in  hyprocisy,  the  tribute 
that  vice  pays  to  virtue.  However,  even 
in  these  statements  there  can  be  seen 
the  strong  impression  that  it  is  a  bad 
thing  to  be  discovered,  flagrante  delicto, 
violating  the  Law  of  War.  The  wholesale 
gassing  of  the  Jews  was  not  made  a  top 
secret  matter  merely  because  there 
might  be  disorders  outside  the  gas 
chambers,  as  there  were  on  two  famous 
occasions. 

We  are  here  concerned  primarily  with 
the  legal  modalities  available  for  the 
enforcement  and  observance  of  the  Law 
of  War.  Then;  are  two  things  I  would 
like  to  stress  at  this  point:  (1)  The  trial 
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of  war  criminals  is  only  one  of  those 
modalities  and  not  necessarily  the  most 
effective  or  the  most  likely  to  be  re- 
sorted to  by  States  or  organizations  of 
States  in  the  future.  (2)  Of  the  war 
crimes  jurisdictions  which  functioned 
after  World  War  II  the  I.M.T.s  at  Nurem- 
berg and  Tokyo  were  the  only  interna- 
tional tribunals.  Each  of  them  tried  one 
case  only.  The  vast  majority  of  war 
crimes  trials  took  place  before  munici- 
pal civil  or  military  jurisdictions,  either 
specially  created,  or  forming  part  of  the 
ordinary  criminal  jurisdiction  of  States 
or  as  part  of  the  system  of  Occupation 
courts. 

I  would  mention  here  some  six 
modalities  and  have  time  to  discuss  only 
two.  They  are:  (1)  Measures  of  self-help, 
e.g.,  reprisals,  now  limited  to  the  con- 
duct of  hostilities,  as  reprisals  against 
war  victims  are  expressly  forbidden  for 
the  majority  of  States  by  the  operation 
of  the  Geneva  Conventions  of  1949;  the 
taking  of  hostages,  now  forbidden  by 
the  Geneva  Conventions  of  1949,  and 
the  trial  of  war  criminals,  particularly 
the  obligatory  trial  and  punishment  of 
those  who  commit  grave  breaches  of  the 
Geneva  Conventions;  (2)  complaints  to 
the  enemy,  to  neutral  States,  to  the 
Protecting  Power,  the  International 
Committee  of  the  Red  Cross,  the  use  of 
good  offices,  mediation,,  and  interven- 
tion by  neutral  States;  (3)  payment  of 
compensation  either  under  Article  3  of 
the  Hague  Regulations  of  1907  or 
reparation  payable  under  the  customary 
law  principles  of  State  responsibility, 
and  reparations  or  indemnities  payable 
under  Peace  Treaties;  (4)  educative 
measures  of  instruction  in  time  of  peace 
and  war  by  States  under  the  obligations 
in  the  Geneva  Conventions  of  1949  and 
the  Cultural  Property  Protection  Con- 
vention of  1954;  (5)  State  responsibility 
under  the  Genocide  Convention  of  1948 
to  be  determined  by  the  International 
Court  of  Justice,  and  the  award  of 
reparation  thereby;  (6)  recommended 
action  by  the  General  Assembly  or  even 


directed  action  by  the  Security  Council 
under  the  UN  Charter.  Of  these  six  I 
take  up  here  only  war  crimes  trials  and 
the  educative  process  under  the  Geneva 
Conventions.  The  former  operates  after 
the  commission  of  criminality,  the  other 
before. 

The  Nuremberg  I.M.T.  jurisdiction 
was  based  upon  the  London  Agreement, 
and  the  Charter  thereto  appended,  con- 
cluded between  the  four  victory  powers 
August  1945.  It  was  the  joint  exercise 
under  a  treaty  of  a  jurisdiction  that  was 
legally  available  to  each  of  the  four 
participating  States  by  customary  law. 
A  State  has  by  customary  law  the  right 
to  try  enemy  war  criminals  who  fall  into 
their  hands.  Further  than  that,  any 
State  has  such  a  jurisdiction  whether  or 
not  it  participated  in  the  war  or  whether 
it  existed  at  the  time.  The  analogy 
offered  is  the  universal  customary  law 
jurisdiction  over  pirates.  The  most 
recent  precedent  for  this  claim  was  the 
Eichmann  Trial  in  1962.  In  the  Nurem- 
berg Trial  the  tribunal  was  set  up  by  the 
London  Agreement  and  its  Charter.  The 
latter  instrument  determined  the  class 
of  the  accused  and  the  types  of  war 
criminality  within  the  Tribunal's  juris- 
diction. It  also  denied  the  exculpating 
effect  of  official  position,  or  of  superior 
orders.  To  this  day  a  controversy  con- 
tinues whether  in  so  doing  the  Charter 
restated  old  law  or  made  new  substan- 
tive law.  War  criminals  had  long  been 
considered  by  customary  law  as 
common  enemies  of  all  mankind,  as  are 
pirates.  In  setting  up  a  quadripartite 
tribunal  the  four  States  were  by  treaty 
doing  in  concert  what  each  of  them  was 
entitled  by  customary  law  to  do  indi- 
vidually. Not  only  did  a  number  of 
States  subsequently  adhere  to  the 
London  Agreement  under  its  terms,  but 
the  principles  of  the  Charter  and  the 
Judgment  were  reaffirmed  by  unani- 
mous vote  of  the  General  Assembly  in 
1946.  This  is  a  matter  of  considerable 
legal  significance  indicating  subscription 
by    a    large    number   of   States   to    the 
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substantive  lam  ol  war  crimes,  including 
the  principle  oi  in <  1  i\  idual  criminal 
responsibility  ami  to  the  lawful  exercise 
ot  criminal  jurisdiction  over  such  indi- 
\  iduals, 

rhe  architect  ol  the  Nuremberg  Trial 
was  without   doubt   the  late  Mr.  Justice 

Jackson,  in  the  lace  oi  considerable 
opposition   from   the   late  Sir  Winston 

Churchill.  The  latter  favored  the  im- 
mediate execution  without  trial  of  some 
-i\  or  more  leading  Nazis.  Sir  Winston  in 
the  aame  month,  \pril  1945,  expressed 
his  horror  when  that  late  overtook 
Mussolini.  As  early  as  1941  Mr.  Justice 
Jackson  had  expressed  his  view  before 
the  American  Bar  Association  that 
' ...  we  may  be  certain  we  do  less 
injustice  by  the  worst  possible  processes 
of  the  law  than  would  be  done  by  the 
best  use  of  violence."  Nuremberg  was  in 
thr  result  far  from  being  the  worst 
process  of  the  law.  If  any  injustice  were 
done,  in  my  view  it  was  in  the  allocation 
of  incompetent  German  defense  counsel 
to  men  faced  with  a  devastating  indict- 
ment, conviction  upon  which  carried 
the  death  penalty.  This  inadequacy  of 
the  German  defense  counsel  may  be 
seen  as  a  direct  consequence  of  the 
denial,  over  12  years,  of  the  Rule  of 
Law,  whether  municipal  or  interna- 
tional, in  the  Third  Reich.  The  study  of 
International  Law  was  not  included  in 
Hitlers  plans  for  the  "thousand-year 
Reich.'1 

After  World  War  II  the  State  victors, 
both  in  the  East  and  the  West,  estab- 
lished war  crimes  jurisdictions  under 
their  municipal  law.  Some  jurisdictions, 
such  as  the  French,  operated  in  domes- 
tic and  in  occupied  territory,  and  con- 
sisted of  different  tribunals  applying  a 
different  approach  to  the  legal  idea  of 
war  criminality  according  to  where  they 
sat.  Other  countries,  such  as  the  U.K., 
exercised  war  crimes  jurisdiction  only  in 
occupied  territory  in  the  West.  The  U.S. 
exercised  civil  and  military  jurisdiction 
in  occupied  territory  in  the  East  and  in 
China.  Enemy  States  such  as  Germany, 


Italy.  Hungary,  Bulgaria,  and  Roumania 

Bel  up  their  own  national  war  Climes 
jurisdictions.  The  trial  of  war  criminals 
continues  in  Germany  at  the  moment  of 
Speaking.  There  was  a  multiplicity  ol 
jurisdictions  comprising  civil,  military, ad 
hoc,  permanent  and  Occupation  courts. 
Then'  was  also  some  variation  in  the 
Substantive  law  applied  and  in  the  rules 
of  evidence  and  procedure  adopted. 

It  is  in  the  light  of  this  experience 
that  the  Geneva  Conventions  of  1949 
have  established  one  jurisdiction  lor  the 
trial  of  "grave  breaches"  of  those  Con- 
ventions. In  the  case  ol  civilian  accused, 
of  any  nationality,  friend,  foe  or  neu- 
tral, wheresoever  the  scene  of  the  crime, 
the  jurisdiction  is  to  be  that  of  the 
ordinary  courts  of  the  State  asserting 
jurisdiction.  The  exercise  of  this  crimi- 
nal jurisdiction  is  obligatory  for  a  State 
bound  by  these  Conventions,  whenever 
the  accused  and  the  evidence  repose  in 
its  hands.  In  the  case  of  accused  pris- 
oners of  war  charged  with  "grave 
breaches"  or  any  other  form  of  war 
criminality,  including  a  crime  against 
peace,  the  jurisdiction  is  to  be  that  of 
the  military  courts  of  the  Detaining 
Power  available  for  members  of  the 
latter's  armed  forces  charged  with  a  like 
crime,  unless  under  the  law  of  the 
Detaining  Power  a  civil  court  would 
have  that  jurisdiction.  This  is  a  big 
change  in  the  law.  It  is  designed  to 
remove  the  multiplicity  of  jurisdictions 
outlined  above  and  to  ensure  that  foe 
and  national  of  the  trying  State  go 
before  the  same  court  when  charged 
with  "grave  breaches,"  and,  in  the  case 
of  prisoners  of  war,  with  war  criminality 
generally.  Today  it  must  be  considered 
that  the  area  of  "grave  breaches"  will 
cover  most  serious  war  crimes  in  the 
strict  sense,  excluding  crimes  against  the 
law  of  combat.  Today  reprisals  still  exist 
as  a  method  of  law  enforcement,  but  in 
a  strictly  limited  area,  namely,  combat 
law.  In  relation  to  war  victims  reprisals 
are  now  forbidden.  Hostages  may  no 
longer  be  taken  for  any  purpose. 
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Those  who  order  a  war  crime  and 
those  who  commit  one  are  individually 
responsible.  Those  who  commit  such  a 
crime  under  superior  orders  will  find 
that  different  States  take  different  views 
of  the  accused's  responsibility.  The 
majority  of  States  trying  war  criminals 

after  the  last  war  seems  to  have  adopted 
the  view  that  such  orders  of  themselves 
are  not  a  lawful  excuse.  The  Nuremberg 
Charter  allowed  for  only  a  mitigating 
effect  upon  sentence  where  the  accused 
acted  under  superior  orders,  but  the 
Judgment  stated:  "The  true  test ...  is 
not  the  existence  of  the  order  but 
whether  moral  choice  was  in  fact  pos- 
sible.' This  was  not  a  very  satisfactory 
formula.  It  would  seem  that  the 
Tribunal  meant  that  the  superior  order 
is  not  of  itself  a  lawful  excuse;  other 
factors,  and  drastic  ones  at  that,  must 
be  present  before  a  valid  defense  ap- 
pears. Duress,  necessity,  or  physical 
coercion  may  be  added  as  separate  or 
cumulative  defenses,  but  they  are  not 
the  same  as  superior  orders.  It  would 
seem  that  the  answer  must  lie  in  the 
consensus  of  the  criminal  law  principles 
of  civilized  States  unless  it  is  to  be 
argued  that  States  have  adopted  the 
Nuremberg  Judgment  view,  as  affirmed 
in  the  General  Assembly  Resolution  of 
1946  referred  to  above.  The  Interna- 
tional Law  Commission  ultimately 
offered  the  formula  that  the  accused 
would  be  responsible  only  if  in  the 
circumstances  it  was  "possible"  for  him 
to  act  contrary  to  superior  orders.  That 
does  not  help  much.  The  question  of 
who  has  the  onus  of  proof  in  this  matter 
is,  in  the  Anglo-American  system  of 
criminal  procedure,  a  matter  of  some 
importance.  In  fact,  most  convicted  war 
criminals  committed  their  acts  con 
amore  and  not  under  pressure  of  orders. 
The  question  of  superior  orders 
brings  in  the  last  of  the  law  enforcement 
modalities  I  want  to  mention  here:  the 
requirement  of  instruction  in  the 
Geneva  Convention  of  1949.  A  civilian 
or  serviceman  thus  instructed  will  not  in 


the  future  be  able  to  plead  as  a  defense 
that  he  knew  not  that  his  conduct  was 
prohibited  by  the  law  of  war  or  that  he 
thought  that  the  order  he  received  was 
lawful.  Neither  will  he  be  able  to  ad- 
vance the  defense,  when  charged  with  a 
"grave  breach,"  that  he  thought  it  was  a 
reprisal  order,  reprisals  being  forbidden 
by  those  selfsame  Conventions  in  rela- 
tion to  protected  persons  and  prisoners 
of  war.  However,  if  charged  with  a 
combat  crime,  such  as  the  use  of  poison- 
ous gas,  or  the  criminal  use  of  a  nuclear 
weapon,  he  may  plead  that  he  acted  not 
only  under  a  superior  order  but  under  a 
reprisal  order  of  his  Government.  The 
limits  of  lawful  reprisal  action  are  strin- 
gent. On  principle  it  would  seem  that 
the  accused  is  likely  to  be  held  respon- 
sible even  where  he  genuinely  thought, 
but  in  the  event  mistakenly,  that  a 
reprisal  had  been  ordered,  or  if  it 
transpires  that  its  exercise  was  unlawful. 
In  such  circumstances,  however,  the 
mitigation  is  so  cogent  that  the  sentence 
would  reflect  a  minimum  guilt,  assum- 
ing the  good  faith  of  the  accused.  If 
such  facts  were  known  to  a  prosecutor 
in  advance,  he  would  be  well  advised 
not  to  launch  the  case.  The  crux  of  the 
legal  difficulty  may  be;  where  does  the 
onus  of  proof  lie,  on  the  prosecution  or 
the  defense— a  matter  that  may  be  deter- 
mined by  municipal  law?  That,  I  sug- 
gest, is  one  of  the  reasons  why  trials  of 
war  criminals  during  hostilities  are  not 
calculated  to  advance  international  jus- 
tice. Evidence  of  superior  orders  and  the 
exercise  of  reprisals  will  not  normally  be 
available  to  the  accused  until  hostilities 
are  finished.  Against  this  consideration 
must  be  set  the  long  period  of  pretrial 
custody  that  a  person  charged  with  war 
crimes  may  have  to  wait  until  his  trial. 
It  does  not  advance  the  cause  of  interna- 
tional justice  for  the  accused  to  receive 
a  sentence  of  5  years  imprisonment  and 
for  the  court  to  order  his  release  then 
and  there  because  he  has  spent  that  time 
in  pretrial  custody. 

On   balance  I   am  inclined  to  think, 
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after  a  long  and  somewhat  painful  ex- 
perience  fan  war  Crimea  forums,  that  the 

mor.il.  -n<  ial,  ami  disciplinary  effects oi 
thorough  instruction  in  1 1 1  «*  law  oi  war 
in  (general,  ami  in  tin-  Geneva  Conven- 

tionfi     <»l      1 9  19     in     particular,     now     a 

matter  oi  high  legal  obligation,  ma)  in 
the  long  run  prove  more  persuasive  of 
law  observance  ami  dissuasive  of  its 
breach  than  the  execution  or  long  im- 
prisonment of  war  criminals.  Such  in- 
struction ma)  obviate  criminalit)  before 
it-  commission.  Trials  take  place  after 
the  criminal  action  when,  clearly,  in- 
struction has  tailed  in  its  purpose.  In 
an)  event,  the  educative  effect  upon  tin* 
executed  war  criminal  is  minimal.  The 
effect  of  a  death  upon  tin;  condemned's 
laniih  is  not  to  he  ignored.  The  sight  of 
mothers,  wives,  and  daughters  being 
removed  from  the  courtroom  suffering 
from  acute  hysteria  will  remain  with  me 


for  the  rest  of  my  life,  in  my  view,  for 
what  it  is  worth,  war  crimes  trials 
should   he  held   in   reserve   for  the  more 

serious  types  oi  war  criminality,  i.e.,  as 

the  ultimate  sanction.  Instruction  in  tin- 
law    ol    war  and   the   humanitarian   code 

of  conduct  enjoined  thereby,  render  the 

recipient  aware  that  there  are  para- 
mount legal  norms,  based  upon  the 
moral,  humane,  and  rational  order, 
which  transcend  municipal  laws  and 
superior  orders  at  variance  with  or 
denying  that  order.  Governments  which 
fail  to  give  that  instruction  in  tin'  law  of 
war  now  required  by  the  law  of  war 
render  their  armed  forces  and  civil 
population  and  the  entire  community  of 
civilized  men  and  women,  a  grave  dis- 
service which  posterity  will  not  fail  to 
condemn.  Governments  have  been  given 
full  and  adequate  warning.  Let  them 
disregard  it  at  their  peril. 
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LAW  OF  NAVAL  WARFARE 

William  0.  Miller 


Today  I  am  going  to  speak  to  you 
about  a  problem  area  which  has  been 
the  subject  of  much  discussion  among 
publicists,  that  is,  whether  or  not  ex- 
isting rules  of  naval  warfare  are  suf- 
ficient to  meet  the  needs  of  current 
naval  operations.  Staled  in  another  way, 
do  existing  rules  of  international  law 
have  real  relevance  to  present  and  fore- 
seeable uses  of  naval  lorce  in  situations 
oiten  characterized  as  short  of  war?  In 
dealing  with  this  subject  it  is  not  my 
intent  to  offer  solutions,  but  I  do  hope 
to  stimulate  your  thinking  on  this  sub- 
ject, one  1  consider  extremely  important 
to  the  operation  of  contemporary  naval 
forces. 

Most  traditional  international  law 
publicists  have  approached  their  subject 
by  setting  up  two  obvious  categories 
within  which  to  discuss  international 
legal  rules—the  laws  of  "war"  and  the 
laws  of  "peace."  The  legitimacy  of  the 
use     of    naval     power,     as    with    other 


coercive  measures,  has  been  generally 
discussed  in  the  context  of  these  two 
extremes.  Using  this  rationale,  the  spe- 
cific use  of  force  at  sea  in  a  given 
situation  can  be  characterized  as  legal  or 
illegal,  depending  upon  the  existence  of 
a  slate  of  war.  Such  thinking  has  been 
criticized  by  many  as  obviously  unsatis- 
factory, since,  on  the  contemporary 
scene,  slates  sometimes  perceive  a  need 
to  exercise  some  limited  degree  of  force 
at  sea  which  they  find  difficult  to 
justify  under  a  peacetime  regime,  but 
yet  find  themselves  unwilling  to  declare 
a  stale  of  war.  However,  to  simply  say 
thai  current  situations  involving  possible 
use  of  naval  force  may  not  fit  neatly 
into  one  or  the  other  of  these  tradi- 
tional categories  docs  not  adequately  set 
forth  the  true  nature  of  the  problem. 
Nor  does  it  necessarily  lead  to  the 
conclusion  that  new  rules  are  required. 
This,  then,  is  the  broad  question 
which    is    to    be    examined    here,    i.e., 
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whether   lliere   i>  .1  need    lor  U  new  set  of 

rules  ol  naval  warfare  lo  .ij»|il\  in 
-iiu.ihi mi >  which  arc  neither  "war"  nor 
'peace    in  the  classic  sense. 

I    musl   .idil   .in   aside   at    ihis  point, 

primarily    lu*;ni  >**  1  know  lli.il  wIlCII  UI1C 

i-  firs!  <\|iomi|  (o  inlcrnalional  law,  and 
particularly  lo  the  "laws  ol  war,  ques- 
tions arise  along  tin*  i<dlowin"  Iiik ;s: 

•  Is  mil  war  simply  tl  mutter  <>l  1 1 1 « * 
Btrongcr  or  more  operationally  adept 
nation  winning  a  victor)  through  skillful 
application  ol  force? 

•  II  this  is  true,  arc  there  really  any 
laws  ol   war     or  is  it  jusi  an  academic 

exercise  ol  lawyers  and  politicians? 

•  On  the  other  side  ol  the  coin,  il 
rational  men  now  agree  thai  war  is  a 
destructive  force  which  must  l>e  aban- 
doned as  an  instrument  ol  national 
policy,  why  should  rules  lor  the  con- 
duct ol  war  he  formulated  al  all? 

1  will  not  attempt  to  deal  specifically 
with  these  questions  hnl  will  briefly 
comment  on  the  necessit)  lo  formulaic 
rules  lor  the  conduct  ol  war. 

There  are  two  basic  principles  which 
guide  any  inquiry  into  ihe  rules  of 
warfare.  These  are  the  principles  ol 
military  necessity  and  the  principle  ol 
humanitarianism.  The  specific  rules  ol 
warfare  both  on  land  and  on  the  sea, 
which  have  been  generally  agreed  upon 
for  tin-  past  100  years,  have  sought  lo 
bring  these  Iwo  concepts  into  balance. 
I  he  essential  Lhrust  ol  these*  rules  for 
warfare  at  sea  has  been  to  reserve  lor 
the  belligerent,  within  the  bounds  of 
humanitarianism,  the  rijiht  lo  attack 
those  objects  which  were  recognized  as 
legitimate  military  objectives.  It  also 
provided  the  belligerent  with  tin;  right 
to  use  such  force  a-  may  lie  necessary  lo 
attain  his  objective,  while  al  the  same 
lime  providing  protection— as  was  physi- 
cal!) possible  under  the  circumstances— 
lo  noncombataiits  who  may  become 
involved  ami  to  survivors  ol  the  action. 
Also,  it  i-  generall)  agreed  that  the 
major  political  purpose  ol  the  tradi- 
tional    law     ol     naval     warfare     was    lo 


attempt  to  limit  the  effects  of  combat 

at  sea  as  much  as  possible  holh  as  to  the 
area     ol      the     conflict     and     as     lo     ihe 

participants;  that  is,  to  circumscribe  the 

conflict  so   thai    it    did   not  spill  over  lo 

affect    any    more    than    necessary    ihe 

rights  ol  Stale 8  who  wen*  not  parties.  It 
was  in  this  context  that  ihe  great  body 
ol  law  regarding  belligerent  and  neutral 

rights    and   duties  as  we   know   il    today 


arose. 


Neutrality  is  a  concept  in  traditional 

inlcrnalional  law  which  arises  only 
when  a  state  of  war  cxisls  between  Iwo 
or  more  other  stales.  Traditional  law 
gave  belligerent  rights  and  obligations  lo 
the  parlies  to  a  war.  For  those  slates  not 
participating,  the  law  provided  corre- 
sponding neutral  obligations  and  rights. 
The  existence  of  a  legal  stale  of  war 
brought  these  rights  and  obligations  into 
existence. 

Neutrality  is  defined  under  tradi- 
tional international  law  as  the  nonpar- 
ticipalion  ol  a  state  in  a  war  between 
other  slates.  The  legal  significance  of 
such  rtoiiparticipalion  is  that  il  brings 
into  operation  numerous  rules  whose 
purpose  is  the  regulation  of  relations 
between  neutrals  and  belligerents,  pro- 
viding certain  rights  and  obligations  for 
both  parties.**  The  principle  of  impar- 
tiality holds  thai  a  neutral  stale  is 
required  lo  lullill  its  obligations  and 
enforce  its  rights  in  an  equal  manner 
toward  all  bel I i wren  is. 

Although  ihe  rules  ol  neutrality  wen; 
violated    on    a    large;    scale    during    bolh 


♦INWIP  10-2,  The  Law  of  Naval  Warfare 
is  a  generally  accurate  summary  of  the  tradi- 
tional rules  of  naval  warfare.  1 1  is  premised  on 
the  "war"  and  "peace"  categorizations  of 
classical  writers.  Masic  to  this  traditional 
treatment  are  Ihe  concepts  of  belligerent  and 
neutral  rights  which,  in  theory,  neatly  takes 
into  account  both  participants  and  nonparties 
pan  Is  in  a  conflict. 

**Thc  hulk  of  these  rules  as  Ihey  relale  to 
maritime  warfare  are  set  forth  in  Ihe  Hague 
Convention  on  the  Kights  and  Duties  of 
Neutral  Powers  in  Maritime  War. 
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World  War  J  and  World  War  II,  the  J  907 
Hague  Conventions  on  the  Rights  and 
Duties  of  Neutral  Powers  in  Land  and 
Maritime  Warfare,  to  which  the  United 
Stales  and  the  U.S.S.R.  are  parties,  still 
states  the  hasic  law  of  neutral-belliger- 
ent relationship.  Generally  these  rules 
provide  for: 

•  inviolability  of  neutral  territory  or 
territorial  waters  from  hostilities; 

•  no  use  of  neutral  territory  as  a 
belligerent  base  of  operations  for  fitting 
out  of  ships  or  other  combatant  forces 
or  as  a  warship  sanctuary  for  longer 
than  a  stated  period; 

•  no  use  of  neutral  territory  for  the 
transshipment  of  belligerent  troops  or 
war  supplies; 

•  a  neutral  is  not  bound,  however, 
to  prevent  the  export  or  transit  for  use 
of  either  belligerent  or  war  material. 

Up  to  and  including  WW  II,  it  was 
customary  on  the  outbreak  of  a  state  of 
war  for  nonparticipating  states  to  issue 
proclamations  of  neutrality,  although 
such  is  not  required.  In  both  WW  I  and 
WW  11  the  United  Slates  did  issue  such 
declarations,  and  before  WW  II,  in  a 
series  of  neutrality  acts  from  1935 
through  1939,  we  actually  legislated  our 
neutrality.  Stringent  adherence  to  the 
belligerent-neutral  rights  and  duties 
method  of  establishing  rules  for  warfare 
follows  logically  from  the  "war"- 
"peace"  dichotomy  upon  which  such 
rules  are  premised.  Perhaps  the  best 
example  of  this  is  the  set  of  rules 
applicable  to  naval  blockade. 

Traditional  or  close-in  blockade  had 
as  its  basis  the  belligerent  right  to 
embargo  sea  commerce  to  and  from  its 
enemy  — to  stop  the  flow  of  those  goods, 
both  inward  and  outward,  which  en- 
hance the  enemy's  warmaking  effort. 
Blockade  was  originally  conceived  and 
executed  as  the  maritime  counterpart  of 
siege  and  sought  the  total  prohibition  of 
maritime  communication  with  all  or  a 
designated  portion  of  the  enemy's  coast- 
line. Its  focus  was  on  ships,  unlike  the 
law  of  contraband  where  the  focus  was 


on  cargo.  Blockade,  by  its  nature,  in- 
volves not  only  interference  on  the  high 
seas  with  vessels  flying  the  enemy's  flag, 
but  also  with  vessels  flying  the  flag  of 
neutral  states.  One  of  the  most  funda- 
mental considerations  in  blockade  is 
that  it  applies  to  belligerent  and  neutral 
vessels  alike;  hence,  one  of  its  restric- 
tions is  on  the  otherwise  legally  un- 
restricted right  of  neutral  states  to  trade 
with  whomsoever  they  wish.  In  light  of 
this  fact,  it  is  not  surprising  that  neutral 
states  insisted  that  the  enforcement  of  a 
blockade  must  be  in  accordance  with 
strict  and  clear  rules.  For  the  traditional 
close-in  blockade  to  be  lawful  it  must 
be: 

•  enforced  by  sufficient  ships  to  be 
elleclive  (i.e.,  to  create  a  substantial  risk 
of  apprehension  for  any  would-be 
blockade  runner); 

•  enforced  impartially  against  all 
ships,  belligerent  and  neutral  alike; 

•  commenced  with  proper  notifica- 
tion; and 

•  it  must  not  bar  access  to  neutral 
ports  or  coastlines. 

The  last  requirement  has  virtually 
precluded  use  of  traditional  blockade  in 
modern  warfare,  since  the  deployment 
of  the  blockading  force  close;  in  to  the 
blockaded  area  is  often  impossible  from 
an  operational  viewpoint,  and  geo- 
graphical considerations  make  it  dif- 
ficult in  many  regions  to  .blockade 
farther  at  sea  and  still  not  interfere  with 
innocent  neutral  shipping  or  bar  access 
to  neutral  ports. 

Conversely,  under  traditional  rules, 
establishment  of  a  belligerent  blockade 
would  generate  corresponding  neutral 
rights  and  obligations  for  nonparlici- 
pants  in  the  conflict.  A  neutral  must: 

•  require  ships  flying  its  flag  to 
respect  the  blockade; 

•  require  its  ships  to  navigate  so  as 
not  to  unreasonably  interfere  with  the 
blockading  force;  and 

•  otherwise  to  freely  navigate  its 
ships  in  the  area  of  the  blockade. 
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I  w<>  major  factors  which  charac- 
tcrizcd  warfare  over  liic  lir>i  hall  <>l  this 
ecu  In r)   have  rendered  literal  adherence 

(o    lIlCSl!    (let. tiled    rules   difficult,    it    not 

impossible,  to  achieve.  Iir>t,  ihe  scope 
ol  ohjec lives  sought  by  stales  al  war 
expanded  dramatically  over  what  it  had 
been  in  the  \(h\\  century.  And  secondly, 
the*  dramatic  advances  in  technology 
during  these  years  geometrically  in- 
creased each  country's  ahililv  to  pursue 
its  national  objectives.  World  Wars  I  and 
II  illustrated  beyond  doubt,  il  ever  there; 
was  a  doubt,  that  the  amount  of  force 
which  a  stale  will  employ  in  warfare 
varies  in  direct  proportion  to  the  scope, 
of  the  objective  sought  to  be  achieved. 

It  should  have  surprised  no  one  that 
when  the  conflict  objective  reached  the 
point  of  "unconditional  surrender"— or, 
if  you  wish,  ol  national  survival- that 
the  scales  which  seek  to  regulate  con- 
flict would  be  weighted  most  heavily  on 
the  side  of  military  necessity.  Considera- 
tions of  hurnanitarianism,  whether  we 
like  il  or  not,  simply  look  a  back  seal. 
Thus,  history  would  seem  lo  suggest 
that  states  will  accept  fewer  and  fewer 
restraints  in  the  form  ol  law  as  their 
national  objectives  become  more  signili- 
cant  to  them. 

1  think  this  can  be  illustrated  quite 
well  by  the  actions  ol  all  belligerents  al 
sea  during  World  Wars  !  and  II,  ior  in 
each  of  these  conflicts  both  sides 
adopted  a  type  of  maritime  interdiction 
which  they  felt  was  essential  in  a  war  ol 
total  dimensions,  where  not  only  the 
military  1ml  the  economic  base  ol  tin; 
enemy  became  a  legitimate  military 
objective.  These;  measures  involved 
closing  and  patrolling  large;  areas  of  the 
high  seas,  hundreds  of  miles  from  the 
enemy's  coastline,  with  a  view  toward 
prohibiting  all  maritime  intercourse 
with  the  enemy. 

In  practice  the  Germans  even  sank 
neutral  ships,  without  warning,  by  the 
use  of  unrestricted  submarine  warlarc. 
British,  and  later  United  Stales,  block- 
ades   of    Germany    were*    enforced    by 


large-scale    war   /.ones,    through   which 

transit    by    an    enemy   or  a  neutral   ship 

was  made'  extremely  hazardous  by  the* 

u><-    ol     mines    ami    submarine's.    The'se- 

policies  represented  maje)r  departures 
from  the  traditional  law  in  that  they 
utilized  extensive  restriction  of  ace;eiss  to 
neutral  ports  and  subjected  ships  at- 
tempting to  breach  the  blockade  te> 
destruction  without  warning  rattier  than 
lo  capture  and  condemnation  in  prize. 
In  sum,  the;  maritime'  interdiction  prac- 
tices eluring  WW  1  and  WW  II  meant 
almost  total  control  of,  instead  of  mini- 
mal interference  with,  neutral  com- 
ment;. 

The'  WW  11  experience  illustrates  that 
in  a  con (lict  situation  whe;re  the  objec- 
tives of  the;  participants  are  very  broad, 
the;  commitment  to  sucb  objectives  may 
force'  participants  to  re;cast  traditional 
rules  of  naval  warfare  le>  allow  the; 
exe;reise;  of  that  degree  of  force  dee;me;d 
essential. 

An  excellent  example  of  this  point  is 
the'  submarine;.  The;  impact  of  its  capa- 
bilities should  have  been  apparent  dur- 
ing the  First  World  War.  After  its  early 
use'  against  surlae-.e'  warships,  Germany 
turned  her  submarines  primarily  against 
merchant  shipping,  sinking  more  than 
I  I  million  tons  of  Allied  and  neutral 
shipping.  Ye't  e;fforts  between  the;  wars, 
aimed  at  establishing  rules  for  the  use  of 
the  submarine,  ignored  the  technology 
of  the;  new  weapon.  Alle;r  unsuccesslul 
attempts  to  ban  use  of  the  submarine 
entirely,  rules  were  codifie;d  as  "interna- 
tional law'1  with  respect  lo  the;  sub- 
marine' in  the;  London  Naval  Treaty  e>l 
1930  which  provided: 

In  their  action  with  rcgarel  lo 
merchant  ships,  submarines  must 
conform  to  the  rules  of  interna- 
tional law  to  which  surface  vessels 
arc  subject. 

In  particular,  except  in  cases  of 
persistent  refusal  to  stop  on  being 
duly  summoned,  or  of  active  resis- 
tance to  visit  and  search,  a  war- 
ship,   whether    surface    vessel    or 
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submarine,  may  not  sink  or  render 
incapable  of  navigation  a  merchant 
vessel  without  having  first  placed 
passengers,  crew,  and  ship's  papers 
in  a  place  of  safety.  For  this 
purpose  the  ship's  boats  arc  not 
regarded  as  a  place  of  safety  un- 
less the  safety  of  the  passengers 
and  crew  is  assured,  in  the  existing 
sea,  and  weather  conditions,  by 
the  proximity  of  land  or  the 
presence  of  another  vessel  which 
is  in  a  position  to  take  them  on 
board. 

These  provisions  were  reaffirmed  ver- 
batim in  tin;  London  Protocol  of  1936 
and  thereafter  were  acceded  to  by  48 
states.  All  of  the  naval  powers,  including 
Germany,  were  bound  by  these  rules  at 
the  outset  of  WW  11.  Clearly  these 
provisions  ignored  the  submarine's  pri- 
mary technological  asset  as  a  clandes- 
tine, surprise  weapons  system,  and  con- 
sequently they  were  bound  to  be  ig- 
nored. Submarines  were  unable  to  com- 
ply with  these  rules  without  sacrificing 
their  primary  capabilities  as  a  naval 
weapon.  The  all-encompassing  con- 
straints of  these  rules,  dialled  without 
consideration  for  the  unique  technologi- 
cal characteristics  of  the  submarine  and 
applied  to  a  conllict  situation  which 
sought  to  forcefully  obtain  tin;  broadest 
political  objectives,  virtually  insured 
that  they  would  not  be  followed.  In 
point  of  fact,  the  probability  of  success- 
fully obtaining  adherence  to  other  than 
the  most  general  conflict  rules  in  an 
environment  of  total  war  is  almost  nil. 
Toward  the  close  of  WW  11,  however, 
a  new  factor  was  inserted  into  the 
equation  with  the  development  of 
atomic  weapons.  Total  war,  or  the 
objective  of  reducing  one's  enemy  to 
total  submission,  can  well  be  a  course  of 
action  which  results  in  mutual  annihila- 
tion. It  appears  to  me  that  our  techno- 
logical achievements  have  placed  some 
practical  limit  on  the  scope  of  objectives 
which  can  be  sought  through  the  use  of 
force.    Having    more    limited  objectives 


permits  the  imposition  and  acceptance 
of  more  restraints.  Hence,  contem- 
porary practice  since  WW  II  has  tended 
to  blur  traditional  concepts  of  belliger- 
ent and  neutral  rights  and  duties.  States 
have  not  formally  insisted  on  "belliger- 
ent" rights  and,  accordingly,  those 
states  not  parties  to  conflicts  have  not 
had  occasion  to  insist  on  "neutral" 
rights. 

In  contrast  with  the  experiences  of 
World  Wars  I  and  II  and  as  an  illustra- 
tion of  the  type  of  conllict.  in  which 
participants  more  readily  accept  re- 
straints in  the  form  of  law,  1  think  we 
can  refer  just  briefly  to  the  experience 
in  Vietnam. 

When  contrasted  to  the  experiences 
of  World  Wars  I  and  II,  the  Vietnam 
affair  provides  some  useful  insights— in 
the  form  of  law— of  the  restraints  the 
participants  will  accept  in  today's  con- 
llict situations.  Regardless  of  the  classic 
definition  of  war  accepted  by  interna- 
tional law,  there  is  no  doubt  that 
Vietnam  has  been  a  conllict  of  major 
proportions.  Yet  the  objectives  have 
always  been  limited,  and  thus  we  have 
witnessed  the  exercise  of  significant 
restraint.  Submarines  have  not  been 
utilized,  and  no  blockade  or  minefields 
have  been  established  around  cither 
North  or  South  Vietnam.  In  short,  the 
Vietnam  conflict  has  not  resulted  in  the 
parties  exercising  those  powers  at  sea 
which  would  be  expected  if  the  conllict 
were  traditionally  categorized  as  a  war. 
Obviously,  the  situation  in  Vietnam  has 
not  been,  and  is  not  now,  a  time  of 
peace.  Yet  that  conflict  has  been  fought 
in  the  maritime  environment  according 
to  rules,  primarily  the  peacetime  rules 
set  forth  in  the  1958  Geneva  Conven- 
tions on  the  Law  of  the  Sea. 

Operation  Market  Time  is  an  excel- 
lent example.  The  peacetime  rule  re- 
lating to  the  territorial  sea  holds  that 
such  waters  are  subject  to  the  exclusive 
sovereignty  of  the  coastal  state.  This  has 
but  one  exception,  and  that  is  the  right 
of  foreign  vessels  to  engage  in  innocent 
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I».i--.i_:i  through  llic  territorial  sea  ol  .1 
coastal  stale.  The  Geneva  Convcnlion 
on  the  Perrilorial  Sea  and  tin*  Con- 
tiguous /one  states  Ui.il  "Passage  is 
innoeenl  so  long  as  ii  is  nol  unjudicial 

Ul    the   peace,  good  order  or  security  ol 

the  coastal  state.  Sou  ill  Vietnam,  in  iis 
1965  decree  on  sea  surveillance,  served 

iioii«r  that  its  .'{-mile  territorial  sea  was 
going  to  l)e  vigorousl)  patrolled  ami 
that  vessels  ol  any  country  "nol clearly 
engaged  in  innocent  passage  arc  subject 
to  visit  and  search  and  may  he  subject 
to  ;irrest  and  disposition  ...  in  con- 
lormils  with  accepted  principles  ol  in- 
ternational law/1  It  thereafter  listed  the 
ivpe  ol  cargoes  -war  goods— which 
would  be  considered  suspect.  Therefore, 
within  tin"  3-milc  hand  of  territorial 
water-,  peacetime  rules  were  found  to 
he  adequate  to  deal  with  the  threat 
posed. 

International  law  also,  in  the  form  of 
this  same  1 958 convention,  provides  for 
the  exercise  ol  some  degree  of  control 
in  tin'  contiguous  /one  which  can  ex- 
lend  a  total  ol  12  miles  from  the 
baseline  from  which  the  territorial  sea  is 
measured.  Within  this  9-mile  hand  ol 
waters  contiguous  to  the  South  Vietna- 
mese territorial  sea,  the  peacetime  rules 
provide'  that  "the  coastal  stale  may 
exercise  that  degree  ol  control  necessary 
to  prevent  infringement  of  its  customs, 
fiscal,  immigration,  or  sanitation  regula- 
tions committed  within  its  territory  or 
territorial  sea."  South  Vietnam  accord- 
ingly provided  that  all  vessels  within  ils 
contiguous  /.one  were  subject  to  visit 
and  search,  and  arrest  where  appropri- 
ate, lor  violation  ol  any  ol  the  above 
regulations.  It  further  provided  that  tin; 
entry  ol  any  person  or  goods  through 
other  than  recognized  ports  was  for- 
bidden 1»\  South  Vietnamese  customs 
and  immigration  regulations  and  that 
these  regulations  wen-  going  to  be 
-Iriellv  enforced.  hus,  through  sole 
reliance  on  the  peacetime  convention  on 
the  territorial  sea  and  the  contiguous 
zone.  South   Vietnam  has  hc.cn  able   to 


control  virtually  all   threats  that  occur 

within  1 2  miles  ol  land. 

One  possible  situation  remains  un- 
controlled under  the  1 965  decree.  That 
is  the  situation  where  a  North  Vietna- 
mese vessel,  which  is  known  hy  the 
South  Vietnamese  to  he  a  North  Vietna- 
mese vessel,  is  outside  tin;  12-milc  /one 
and  obviously  carrying  weapons  to  be 
used  hy  the  Viclcoilg  against  the  South 
Vietnamese  Government.  Neither  the 
decree  nor  the  1958  Geneva  Conven- 
tions cover  this  type  of  situation.  There 
is  precedent,  however,  in  current  inter- 
national law  lor  South  Vietnam  to  act 
against  such  a  vessel  should  it  become 
necessary. 

I  refer  to  the  basic  right  of  every 
state  to  lake  such  actions  at  sea  as  are 
reasonable  and  necessary  to  protect  ils 
security  interest  against  the  hostile  acts 
of  other  states.  The  old  case  of  the 
U.S.-flag  ship  Virginius  is  frequently 
cited  in  support  of  this  proposition. 
This  ship  was  seized  by  the  Spanish 
authorities  in  1873  while  it  was  in  the; 
process  of  transporting  arms  to  Cuban 
insurgents.  The  British  ship  Dccrhound 
was  seized  hy  Spanish  warships  during 
the  Spanish  Civil  War  for  the  same 
reasons,  and  during  the  Algerian  war, 
Irench  warships  slopped  at  least  two 
ships— one  a  British  and  one  a  Yugoslav, 
both  of  which  were  suspected  of  the 
same  offense.  Although  it  has  not  been 
considered  necessary,  I  believe  that 
lhcs<;  cases  could  be  used  as  precedent 
for  South  Vietnam  to  seize  a  foreign 
vessel  on  llic  high  seas  which  immedi- 
ately threatens  their  security  during  this 
period  of  instability. 

I  do  not  suppose  one  should  discuss 
the  rules  relating  to  the;  use  of  force  at 
sea  in  a  situation  short  of  war  without 
mentioning  briefly  the  Cuban  quaran- 
tine of  October/November  1962. 
Briefly,  the  quarantine  action  involved 
tin;  declaration  of  certain  areas  of  the 
high  seas  adjacent  to  Cuba  in  which  all 
shipping  suspected  of  being  bound  for 
Cuban    ports    and    of    carrying    certain 
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designated  contraband  goods  would  be 
subjected  to  visit  and  search.  Slii[>s 
found  to  he  carrying  prohibited  goods 
and  bound  for  Cuba  would  be  diverted 
from  their  intended  port.  A  clearance 
certificate  procedure  was  establisbed 
under  which  a  ship  at  its  port  of 
departure  could  be  certified  as  innocent 
and  thus  would  be  permitted  to  pass 
through  the  quarantine  /one  uninter- 
rupted. 

The  quarantine  differed  from  a 
blockade  in  that  it: 

•  sought  to  ban  only  certain  items 
of  contraband  goods,  rather  than  all 
maritime  intercourse; 

•  used  as  methods  of  enforcement 
only  visit,  search,  and  diversion  and  did 
not  employ  destruction  without  warn- 
ing; 

•  sought  to  avoid  the  consequences 

of  a  formal  state  of  war. 

The  quarantine  actually  bore  a  very 
close  relationship  to  the  old  law  of 
contraband,  under  which  belligerents 
claimed  the  right  to  prohibit  the  inflow 
of  certain  strategic  goods  into  enemy 
ports. 

There  was  obvious  and  clear  inter- 
ference with  the  peacetime  rights  of  the 
Soviet  Union  and  of  Cuba  to  trade  with 
whomsoever  they  pleased  and  to  utilize 
the  seas  for  this  purpose.  As  1  indicated 
earlier,  we  have  seen  this  type  of  inter- 
ference in  modern  limes  only  in  those 
cases  where  the  objectives  are  of  the 
highest  order.  Such  was  the  case  in 
Cuba,  of  course.  The  stationing  of  nu- 
clear missiles  a  scant  90  miles  from  our 
shores  was  considered  such  a  threat  that 
we  were  willing  to  risk  a  broadening  of 
our  dispute  with  Cuba,  even  to  the 
point  of  involving  open  conflict,  if 
necessary,  with  the  Soviet  Union. 

I  think  these  two  illustrations 
demonstrate  rather  clearly  that  the  basic 
policy  ingredients  which  underlay  the 
traditional  laws  of  naval  warfare  con- 
tinue to  be  operative  today.  This  is  true 
even  though  we  do  not  have  the  classic 


requirement  of  an  actual  state  of  war  or 
belligerency. 

The  basic  ingredient,  as  1  have  noted 
earlier,  was  a  political  need  to  limit  the 
conflict  both  as  to  area  and  as  to 
participants,  and  I  think  it  is  clear  that 
the  great  bulk  of  the  rules  which  we  call 
rules  of  naval  warfare  really  involve  this 
limitation  and  with  it  the  belligerent 
neutral  relationship.  The  same  con- 
siderations which  gave  rise  to  the  tradi- 
tional laws  of  neutrality,  particularly  as 
they  relate  to  sea  warfare,  continue  to 
be  given  heed  by  policymakers  today  in 
situations  short  of  war. 

The  major  political  consideration  in  a 
2()lh  century  limited  war  is  the  same  as 
it  was  in  the  17th  and  18th  centuries— 
the  need  to  limit  the  conllict,  to  keep  it 
from  unnecessarily  spilling  over  to 
affect  non participants.  This  has  meant, 
in  Vietnam  for  example,  that  we  do  not 
interfere  with  commerce  into  North 
Vietnam,  even  though  that  commerce 
has  been  essential  to  their  conduct  ol 
hostilities. 

We  have  not  insisted  on  belligerent 
rights  at  sea  because  to  do  so  would 
involve  other  major  powers  and  broaden 
the  scope  of  the  conllict. 

On  the  other  hand,  the  Cuban  situa- 
tion illustrates  that  when;  the  circum- 
stances arc  right,  a  state  will  insist,  even 
in  a  peacetime  situation,  to  what  was 
traditionally  known  as  a  belligerent 
right.  The  question  today  really  is  not  a 
purely  legal  one,  and  it  never  really  was. 

The  rules  are  merely  a  reflection  of 
the  political  realities.  Under  the  old  law, 
if  one  wished  to  exercise  belligerent 
rights  at  sea,  particularly  as  these  rights 
came  to  be  exercised  in  World  Wars  I 
and  II,  one  had  to  assume  the  risk  of 
broadening  the  conllict,  of  making 
enemies  out  of  neutrals.  The  same  is 
hue  today.  II  a  stale  wishes  to  utilize 
force  al  sea,  other  than  directly  against 
his  adversary,  he  must  run  the  risk  of 
bringing  olhcrs  into  the  hostilities. 

Kxcept  in  cases  like  the  1962  missile 
crisis,    where     the    national    security    is 
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thn  ,il<  n<  il.   1 1  m  -  potential  risk   i>  |ii^l  loo 

_m  .ii  lodav   Ifi  .1  Blale  if  claim  belliger- 

Clll  rights. 

\\  licit!    (It»r-   .ill    till-  l<  5UVC  U8?  W  1 1  ■  l<  -  .ll 

one  lime  I  was  read)  lo  criticize  rather 
m\iivI\  the  war/pcaec  ilicliolomy,  m\ 
\iru-  ol   laic   have  luni  influenced  l>\ 

what  I  B6C  afl  a  Commendable  stability 
in  relations  between  >tate>  which  thai 
dichotomy  forces  upon  us.  The  reason 
lor    this,    ol    course,    is    the    political 

realities  which  underlie  that  separa- 
tion. 

rhese   questions  ha\e  been   the  siii*- 
jeet  ol  considerable  stud)  lor  some  lime 

now.  These  ellorls  are  aimed  at  lr\in<j; 
lo  determine  whether  there  should  he  a 


broad  program  lor  preparing  additional 
guidelines  lor  IISC  h\  naval  lorees  in 
situations  short  ol  war.  So  I  will  t  lose 
h\  pimply  I >osin^  that  question  to  you. 
I>  tlie  curreiil  war/peace  diehotomy, 
and  its  rule^  lor  Mm  regulation  ol 
con  diet  at  sea,  satisfactory  lor  the 
contemporary  environment?  Or  do 
naval  commanders  need  something  new 
to  guide  them  in  situations  short  ol 
war?  I  suppose  what  I  am  really  asking 
i>,  "Are  our  present  peacetime  rules 
adequate?1 

Now  that  I  have  raised  the  question, 
perhaps  some  ol  you  would  like  to 
suggest  some  answers  which  could  he  ol 
assistance  to  us. 


t 
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MINE  WARFARE  AND  INTERNATIONAL  LAW 


Howard  S.  Levie 


...  As  they  were  slowly  passing  the 
Brooklyn,  her  Captain  reported  "a 
heavy  line  of  torpedoes  [mines]  across 
the  channel." 

"Damn  the  torpedoes!"  was  the 
emphatic  reply  of  Farragut.  "Jouett, 
full  speed!  Four  bells,  Captain  Dray- 
ton." 

Parker,  the  Battle  of 
Mobile  Bay,  p.  29  (1878) 

Some  naval  historians  trace  the  in- 
vention of  the  mine  (or,  as  it  was  once 
called,  the  torpedo)  back  to  1585  with 
Gianibelli's  attempt  to  destroy  the 
bridge  which  the  Spanish  had  con- 
structed across  the  Scheldt,  blocking 
Antwerp  from  access  to  the  sea.1  Others 
may  more  accurately  place  this  event 
with  the  American  Revolution  when  a 
direct  forbear  of  the  mine,  devised  by 
David  Bushnell,  was  used  against  the 
British.  It  was  then  called  the  "Ameri- 
can   Turtle"     and  was  apparently  just 


about  as  effective  an  instrument  of  war 
as  its  namesake.  Fulton  improved  the 
mine  and  attempted,  without  much 
success,  to  interest  first  France  and  then 
England  in  its  manufacture  and  use  in 
the  war  in  which  those  two  countries 
were  then  engaged.3  The  Earl  of  St. 
Vincent,  First  Sea  Lord  during  that 
particular  period  of  the  Napoleonic 
Wars,  is  said  to  have  criticized  Pitt,  the 
Prime  Minister,  for  displaying  interest  in 
the  potentialities  of  the  mine,  with 
these  words:  "Pitt  is  the  greatest  fool 
that  ever  existed,  to  encourage  a  mode 
of  war  which  they  who  commanded  the 
seas  did  not  want,  and  which,  if  success- 
ful, would  deprive  them  of  it."4  As  we 
shall  see,  Lord  St.  Vincent's  position 
was  that  of  the  British  Government 
when  the  question  of  placing  inter- 
national restrictions  on  the  use  of  mines 
arose  a  century  later. 
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The  first  really  effective  use  of  mines 
in  warfare  occurred  during  the  Ameri- 
can Civil  War  when  the  Confederacy 
demonstrated  the  value  of  this  form  of 
warfare  in  fighting  an  opponent  with  a 
far  superior  navy.5  They  were  next  used 
extensively  in  the  Spanish-American 
War  (1898).6  In  this  conflict,  where 
Dewey  disregarded  the  mines  at  Manila 
but  Sampson  permitted  them  to  curtail 
his  operations  at  Santiago,  one  of  the 
first  of  the  major  legal  problems  arising 
out  of  the  use  of  mines  occurred-  the 
question  of  the  purposes  for  which  they 
might  be  used.  Early  in  the  war  the 
rumor  spread  that  the  United  States 
proposed  to  lay  mines  all  along  the 
blockaded  coast  of  Cuba.  Neutral  na- 
tions considered  that  this  would  be  a 
violation  of  the  international  law  of 
blockade,7  as  set  forth  in  the  Declara- 
tion of  Paris  of  1856.8  Whether  or  not 
it  had  intended  to  do  so,  the  United 
States  did  not  lay  mines  along  the 
Cuban  coast.  The  complete  destruction 
of  the  Spanish  Fleet  on  3  July  1898,  at 
the  Battle  of  Santiago,  made  any  such 
action  unnecessary. 

During  the  Russo-Japanese  War 
(1904-1905),  mines  were  used  exten- 
sively by  both  sides,  and  this  usage 
created  a  situation  which  gave  rise  to 
another  legal  problem,  the  question  of 
the  types  of  mines  which  might  be  used. 
Many  of  the  mines  used  were  either 
unanchored  or  easily  broke  loose  from 
their  moorings  and  remained  armed- 
floating  down  the  coast  and  out  to  sea 
where  they  played  havoc  with  neutral 
shipping,9  particularly  that  of  the  Chi- 
nese,1 °  long  after  the  hostilities  had 
ceased. 

Experiences  in  the  Russo-Japanese 
War  had  thus  demonstrated  that  mines 
were  dangerous  not  only  to  the  enemy 
against  whom  they  were  used,  but  also 
to  neutrals  and,  not  infrequently,  to  the 
minelayer  itself!  Accordingly,  the  pro- 
posed agenda  circulated  by  the  Russian 
Government  prior  to  the  1907  Hague 
Peace  Conference  included  an  item  en- 


titled, "the  laying  of  torpedoes."1  '  The 
search  for  a  solution  to  the  problem  of 
mine  warfare  was  referred  by  the  Con- 
ference to  its  Third  Commission  which, 
in  turn,  referred  the  problem  to  a 
Committee  of  Examination.  The  report 
of  that  committee  is  quite  illuminating. 
It  said,  in  part: 

.  .  .  [W]e  must  take  into  ac- 
count the  incontestable  fact  that 
submarine  mines  are  a  means  of 
warfare  the  absolute  prohibition 
of  which  can  neither  be  hoped  for 
nor  perhaps  desired  even  in  the 
interest  of  peace;  they  are,  above 
all,  a  means  of  defence,  not  costly 
but  very  effective,  extremely  use- 
ful to  protect  extended  coasts, 
and  adapted  to  saving  the  con- 
siderable expense  that  the  main- 
tenance of  great  navies  re- 
quires. .  .  .  Now  to  ask  an  absolute 
prohibition  of  this  weapon  would 
consequently  be  demanding  the 
impossible;  it  is  necessary  to  con- 
fine   ourselves    to    regulating    its 


use. 


1  2 


The  controversies  with  respect  to 
mine  warfare  which  arose  during  the 
Conference  in  the  course  of  the  drafting 
of  the  convention,  which  was  destined 
to  become  1907  Hague  VIII,13  clearly 
revealed  the  wide  differences  of  opinion 
which  existed  between  the  major  naval 
powers  of  the  world  of  that  day.  At  the 
risk  of  over-simplification,  it  may  be 
said  that  the  problems  to  be  solved  with 
respect  to  mine  warfare  fell  into  three 
general  categories:  (1)  the  types  of 
mines  which  might  lawfully  be  used;  (2) 
the  purposes  for  which  mines  might 
lawfully  be  used;  and  (3)  the  places 
where  mines  might  lawfully  be  used.14 
It  is  of  interest  to  examine  the  nature  of 
each  of  these  problems  and  the  manner 
in  which  they  were  solved,  or  pur- 
portedly solved. 

With  respect  to  types  of  mines,  it  is 
important  to  recall  that  at  the  time  that 
the  Conference  met  in  The  Hague  in 
1907  there  were  only  two  categories  of 
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mines  in  existence,  and  it  is  apparent 
that  little  thought  was  given  to  the 
possibility  of  improved  technology  and 
development  of  new  types  of  mines. 1 5 
The  two  types  then  in  existence  were 
the  electrically  controlled  and  the  auto- 
matic submarine  contact  mines.16  The 
former  were  used  for  close-in  protection 
of  bays,  harbors,  river  mouths,  etcetera. 
They  were  directly  controlled  from  a 
shore  facility,  being  detonated  from  the 
controlling  station  when  enemy  vessels 
were  detected  within  the  minefields. 
This  type  of  mine  was  comparatively 
noncontroversial.  The  automatic  sub- 
marine contact  mine,  on  the  other  hand, 
was  out  of  the  control  of  the  minelayer 
as  soon  as  it  was  laid.  It  detonated  on 
contact,  and  was  either  unanchored  or, 
if  anchored,  could  easily  break  loose 
from  its  moorings  and  was  then  equally 
dangerous  to  the  minelayer,  to  the 
enemy,  and  to  neutrals.  It  is  this  type  of 
mine  which  had  caused  such  widespread 
destruction  after  the  Russo-Japanese 
War,  a  conflict  which  ended  just  2  years 
before  the  1907  Conference  met. 

Early  in  the  Conference  the  British 
Delegation  tabled  a  complete  proposal 
in  which  the  first  two  paragraphs  would 
have  flatly  prohibited  the  use  of  un- 
anchored automatic  submarine  contact 
mines,  as  well  as  prohibiting  such  mines 
when  anchored  unless  they  were  so 
made  as  to  become  harmless  if  they 
broke  loose  from  their  moorings. 1  7  The 
U.  S.  Delegation  expressed  general  con- 
currence in  this  portion  of  the  British 
proposal,18  but  the  majority  of  the 
nations  represented  at  the  Conference 
did  not  entirely  agree  with  it.  The 
relevant  provisions  of  article  1  of  the 
Convention,  as  ultimately  adopted  by 
the  Conference,  prohibited  the  laying  of 
"unanchored  automatic  contact  mines, 
except  when  they  are  so  constructed  as 
to  become  harmless  one  hour  at  most 
after  the  person  who  laid  them  ceases  to 
control  them."19  (This  exception  was 
made  because  the  German  Delegation 
wished  to  preserve  the  right  of  a  war 


vessel  which  was  being  pursued  to  drop 
off  free  mines  in  order  to  delay  or 
destroy  its  pursuers.)  There  was,  how- 
ever, agreement  on  the  British  proposal 
to  prohibit  "anchored  automatic  con- 
tact mines  which  do  not  become  harm- 
less as  soon  as  they  have  broken  loose 
from  their  moorings." 

It  will  readily  be  noted  that  in  each 
quoted  provision  of  article  1  of  the 
1907  Convention  the  language  used  is 
"automatic  contact  mines."  It  is  for  this 
reason  that  the  thesis  has  been  advanced 
that  the  Convention  does  not  apply  to 
the  subsequently  developed  magnetic 
and  acoustic  mines.21  Strangely 
enough,  it  does  not  appear  that  this 
argument  was  made  by  any  of  the 
belligerents  in  the  disputes  with  respect 
to  the  use  of  mines  which  occurred 
during  both  world  wars. 

Apart  from  the  possibly  limiting 
factor  introduced  by  the  totally  un- 
necessary use  of  the  restrictive  term 
"automatic  contact  mines,"  the 
agreement  reached  on  article  1  was  a 
fairly  successful  step  forward  as  it  elimi- 
nated the  basic  causes  of  the  disasters 
which  had  occurred  after  the  Russo- 
Japanese  War-unanchored  mines  and 
mines  which  remained  armed  after  they 
had  broken  loose  from  their  moorings. 
But  at  this  point,  sad  to  relate,  we  have 
all  but  completed  a  review  of  the 
effective    provisions    of    the    Conven- 


tion. 
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The  next  problem  attacked  by  the 
conferees  was  concerned  with  the  pur- 
poses for  which  mines  could  be  used. 
The  British  proposal  would  have  flatly 
prohibited  the  use  of  mines  to  establish 
or  maintain  a  commercial  blockade. 
This  proposal  was  unacceptable  to  the 
Conference  as  a  whole,  which  finally 
agreed  on  an  article  which  prohibited 
the  laying  of  "automatic  contact  mines 
off  the  coasts  or  ports  of  the  enemy, 
with  the  sole  object  of  intercepting 
commercial  shipping."25  (Emphasis 
added.)  This  wording  was  strongly,  but 
unsuccessfully,     opposed     for     two 
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reasons.  First,  it  introduced  "a  subjec- 
tive element  .  .  .  which  would  give  rise 
to  difficulties  in  application."26  Thus,  a 
belligerent  had  only  to  claim  that  its  act 
of  minelaying  off  the  enemy's  coast  was 
not  solely  for  the  purpose  of  inter- 
cepting commercial  shipping,  thereby 
avoiding  the  prohibition  of  the  Conven- 

1    "7 

tion.'  Second,  it  created  new  ques- 
tions with  respect  to  blockades. 

The  venerable  Declaration  of  Paris  of 
1856  had  stated  that  a  blockade  to  be 
effective  must  be  "maintained  by  a 
force  sufficient  to  really  prevent  access 
to  the  coast  of  the  enemy."28  Did 
Hague  VIII  mean  that  if  blockade  was 
not  the  belligerent's  sole  purpose,  in 
effect,  it  could  blockade  by  mine  with- 
out using  any  surface  forces?  The 
American  Delegation,  in  its  report,  said 
that  under  article  2  of  the  Hague  Con- 
vention "a  blockade  may  not  be  estab- 
lished and  maintained  by  the  sole  use  of 
submarine  mines."  Some  writers  go 
even  further  and  take  the  position  that 
not  only  does  article  2  not  affect  the 
Declaration  of  Paris,  but  that  mines  may 
not  even  be  used  to  supplement  a 
blockading  surface  force;30  while  others 
would  permit  the  use  of  mines  for  this 
purpose  as  long  as  the  belligerent  ef- 
fecting the  blockade  also  uses  ships, 
submarines,  or  planes.31  One  writer 
criticizes  article  2  because,  he  says,  "the 
difficulty  is  rather  adjourned  than 
met."  This  has  proven  to  be  a  valid 
criticism. 

To  summarize,  article  2  of  the  1907 
Hague  Convention  no.  VIII  is  ambigu- 
ous, introduces  a  subjective  determina- 
tion into  the  problem,  and  can  be 
construed  as  being  in  conflict  with  the 
Declaration  of  Paris  regarding  block- 
ades. In  this  latter  respect,  it  is  inter- 
esting to  note  that  2  years  after  the 
Hague  Conference,  in  1909,  a  number 
of  the  same  nations  drafted  the  Declara- 
tion of  London  which  specifically  re- 
peated the  provisions  of  the  earlier 
Declaration  of  Paris  with  respect  to 
blockades.33   Did  this  mean  that  those 


nations  were  demonstrating  that  Hague 
VIII  was"  not  intended  to  affect  the 
Declaration  of  Paris9  Or  did  it  mean 
that  they  felt  the  need  to  revalidate  that 
Declaration9 

The  third,  and  perhaps  most  diffi- 
cult, problem  which  confronted  the 
conferees  at  The  Hague  was  that  relating 
to  the  places  where  mines  might  law- 
fully be  used.  The  British  proposal 
would  have  permitted  the  use  of  mines 
in  territorial  waters  only  (defensively  in 
one's  own  territorial  waters  and  offen- 
sively in  the  enemy's)  with  the  sole 
exception  that  the  protection  of  forti- 
fied ports  mining  for  a  distance  of  up  to 
10  miles  would  have  been  allowed.34  In 
substance,  the  British  wished  to  prohibit 
substantially  all  use  of  mines  on  the 
high  seas.  Here  they  met  the  determined 
opposition  of  the  Germans  who  wanted 
to  be  able  to  use  mines  wherever  naval 
operations  were  taking  place,  even  on 
the  high  seas.35 

In  the  discussions  which  took  place 
in  the  Committee  of  Examination,  pro- 
posed articles  2  and  3  were  drafted 
prohibiting  the  laying  of  mines  beyond 
a  distance  of  3  nautical  miles  from 
low-water  mark,  and  extending  that 
distance  to  10  nautical  miles  off  mili- 
tary  ports.  (This  latter  provision  was 
included  in  order  to  permit  the  defense 
to  keep  warships  far  enough  out  to  sea 
to  prevent  naval  bombardments  of  mili- 
tary ports.)  The  Committee's  report 
specifically  stated  that  it  had  held  to  the 
distinction  between  coastal  (territorial) 
waters  and  the  high  seas. 

Both  of  these  two  proposed  articles 
related  to  the  use  of  mines  for  defensive 
purposes.  Proposed  article  4  made  the 
same  limits  applicable  when  mines  were 
used  for  offensive  purposes  by  laying 
them  in  the  enemy's  territorial 
waters.3  And,  finally,  proposed  article 
5  provided  that  mines  might  be  laid 
outside  the  limits  of  territorial  waters 
when  that  action  was  taken  within  the 
sphere  of  the  belligerents'  immediate 
activity;  but  in  such  a  case  the  mines 
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had  to  be  of  the  type  which  would 
render  themselves  harmless  after  2  hours 
at  most.39  Thus,  in  this  respect,  the 
German  proposal  was  adopted,  rather 
than  that  of  the  British,  but  with  the 
2-hour  limitation. 

When  the  report  of  the  Committee  of 
Examination  reached  the  Third  Com- 
mission, that  body  took  such  action 
which  would  seem  to  be  incomprehen- 
sible in  today's  world.  The  Commission 
struck  out  all  four  proposed  articles 
dealing  with  the  subject  of  the  places 
where  mines  might  be  lawfully  laid  and 
left  the  draft  convention  with  no  pro- 
visions whatsoever  relating  to  this  sub- 
ject; and  it  was  in  this  form  that  the 
Convention  was  ultimately  adopted.  In 
this  area,  the  deliberations  of  the  Con- 
ference were,  indeed,  an  exercise  in 
futility.40  The  statement  has  been  made 
that  "belligerents  may,  it  would  appear, 
use  mines  anywhere  upon  the  high 
seas."41  On  the  other  hand,  it  is  argued 
that  when  the  principles  of  the  freedom 
of  the  seas  and  the  rights  of  belligerents 
come  into  conflict,  the  former  pre- 
vails.42 Unfortunately,  this  has  not 
been  the  practice  of  states. 

Hague  Convention  No.  VIII  was 
drafted  in  1907,  was  ratified  by  many 
of  the  participating  nations  during  the 
next  few  years,  and  had  its  first  major 
application  with  the  onset  of  World  War 
I  in  August  1914.  It  was  very  quickly 
demonstrated  that  the  criticisms  di- 
rected against  it  were  completely  valid. 
As  early  as  11  August  1914,  Great 
Britain  advised  the  United  States  that 
the  "Germans  are  scattering  mines  in- 
discriminately about  the  North  Sea  in 
the  open  sea"  and  that  it  reserved  the 
right  to  do  likewise.43  Efforts  by  the 
United  States  to  obtain  an  ad  hoc 
agreement  between  these  two  belliger- 
ents under  which  they  would  not  lay 
mines  on  the  high  seas,  except  for 
defensive  purposes  within  cannon  range 
of  harbors,  were  unsuccessful.44  Several 
hundred  vessels,  British  and  neutral, 
were   lost45    and   in    November    1914 


Great  Britain  retaliated  by  declaring  the 
entire  North  Sea  to  be  a  "military  area." 
Thereupon,  Germany  retaliated  by  de- 
claring the  waters  around  the  British 
Isles  to  be  a  "military  area."46  Within 
these  "military  areas"  (or  "war  zones") 
enemy  ships  were  subject  to  being  sunk 
on  sight,  and  neutral  ships  entered  at 
their  own  risk.  As  the  declarations  were 
primarily  enforced  by  mining,  the  areas 
or  zones  constituted  a  substantial  inter- 
ference with  the  freedom  of  navigation 
and  safety  of  neutral  shipping.47  Most 
experts  in  the  law  of  naval  warfare  have 
found  these  declarations  to  have  been  in 
violation  of  international  law.4  8  Never- 
theless, World  War  II  saw  a  repetition  of 
the  problem,  magnified  by  the  develop- 
ment of  the  magnetic  and  acoustic 
mines  and  by  the  use  of  aircraft  as 
minelayers.49  The  fears  concerning  the 
ambiguity  of  the  provision  of  article  2 
of  the  Hague  Convention,  which  pro- 
hibited the  laying  of  mines  "with  the 
sole  object  of  intercepting  commercial 
shipping,"  proved  justified.  Germany 
claimed  that  as  long  as  commercial 
vessels  moved  in  convoy  with  warships 
present,  the  laying  of  mines  was  per- 
missible as  it  was  directed  against  the 
warships,  and  not  solely  against  com- 
mercial shipping.50  And  toward  the  end 
of  World  War  II  the  United  States 
undertook,  through  the  use  of  mines 
dropped  by  bombers,  the  complete 
blockade  of  the  home  islands  of  Japan - 
Operation  Starvation.5 1  It  is  difficult  to 
make  this  action  jibe  with  the  statement 
made  in  the  report  by  the  American 
Delegates  to  the  1907  Hague  Confer- 
ence in  which  they  had  said  that  under 
article  2  of  the  Convention  "a  blockade 
may  not  be  established  and  maintained 
by  the  sole  use  of  submarine  mines." 

There  have  been,  since  1907,  numer- 
ous unofficial  attempts  to  draft  a  more 
comprehensive  and  effective  code 
covering  the  conduct  of  mine  war- 
fare.53 However,  governments  have  in- 
dicated no  interest  in  such  a  project.  In 
the   light    of    their    comparatively    un- 
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inhibited  activities  in  the  field  of  mine 
warfare  during  two  major  conflicts, 
their  attitude  is,  perhaps,  understand- 
able. 

It  might  be  argued  that  article  2  of 
the  1958  Convention  on  the  High 
Seas*4  restricts  the  use  of  mines  on  the 
open  sea  because  the  first  sentence  of 
that  article  states:  "The  high  seas  being 
open  to  all  nations,  no  state  may  validly 
purport  to  subject  any  part  of  them  to 
its  sovereignty."  Certainly  the  mining  of 
the  North  Sea  and  of  the  seas  around 
the  British  Isles  and  the  home  islands  of 
Japan  were  actions  which,  at  least  tem- 
porarily, denied  freedom  of  navigation- 
one  of  the  attributes  of  the  freedom  of 
the  seas-to  neutrals.  But  the  very  next 
sentence  of  that  article  provides: 
"Freedom  of  the  seas  is  exercised  under 
the  conditions  laid  down  by  these  ar- 
ticles and  by  other  rules  of  international 
law."  (Emphasis  added.)  It  will  un- 
doubtedly be  contended  by  any  belliger- 
ent desiring  to  lay  mines  on  the  high 
seas  that  the  right  to  bring  the  war  to 
your  enemy  wherever  you  find  him, 
including  on  the  high  seas,  is  one  of  the 
"other  rules  of  international  law"  re- 
ferred to  in  the  1958  High  Seas  Conven- 
tion. 

There  has  been  considerable  fear 
expressed  that  the  nuclear  powers 
would  use  the  seabed  and  the  ocean 
floor  as  a  platform  for  the  emplacement 
of  nuclear  weapons.  Recognizing  this 
problem,  on  7  October  1969,  the 
United  States  and  the  Soviet  Union 
jointly  tabled  at  the  Conference  of  the 
Committee  on  Disarmament,  in  Geneva, 
a  Draft  Treaty  Banning  the  Emplace- 
ment of  Nuclear  Weapons  on  the  Sea- 
bed. Article  1(1)  of  that  Treaty,  as 
finally  approved,  prohibits  the  em- 
placing  beyond  the  outer  limits  of  the 
contiguous  zone  (the  12-mile  limit)  of: 
"...  any  nuclear  weapons  or  any  other 
types  of  weapons  of  mass  destruction  as 
well  as  structures,  launching  installa- 
tions or  any  other  facilities  specifically 
designed   for   storing,    testing   or   using 


such  weapons."55 

At  that  time  the  U.S.  representative 
indicated  that  the  term  "other  weapons 
of  mass  destruction"  referred  to  weap- 
ons "such  as  chemical  or  biological 
weapons."  He  also  stated  that  the  treaty 
would  prohibit  nuclear  mines  that  were 
anchored  to  or  emplaced  on  the  sea- 
bed.56 Certainly,  conventional  explo- 
sives, no  matter  how  potent,  would  not 
fall  within  the  concept  of  weapons  of 
mass  destruction  so  there  is  no  reason  to 
believe  that  any  nonnuclear  mine  would 
fall  within  the  restrictions  of  the  treaty. 
Such  a  weapon  could  be  emplaced  on 
the  seabed  or  ocean  floor -provided  that 
it  meets  the  requirements  of  article  1  of 
the  1907  Hague  Convention  of  be- 
coming harmless  if  it  breaks  loose  from 
its  moorings. 

The  Draft  Treaty  was  approved  by 
the  Conference  of  the  Committee  on 
Disarmament,  and  on  7  December  1970 
the  United  Nations  General  Assembly 
adopted  a  resolution  recommending  the 
treaty  to  states.  It  was  opened  for 
signature  on  11  February  1971  but  is 
not  in  force  as  it  has  not  yet  received 
the  required  22  ratifications,  including 
those  of  the  United  States,  the  Soviet 
Union,  and  the  United  Kingdom. 

In  Conclusion.  It  has  been  said  that 
successful  weapons  are  never  outlawed 
by  international  action.  On  this  basis  we 
would  certainly  have  to  find  that  the 
much  maligned  mine  is  a  successful 
weapon.  The  meaningful  international 
controls  which  have  been  placed  on  it 
are  minimal -the  requirements  that,  if 
unanchored,  it  must  disarm  itself  within 
1  hour;  and  that,  if  anchored,  it  must 
disarm  itself  should  it  break  loose  from 
its  moorings.  Obviously,  these  pro- 
visions were  to  the  advantage  of  all 
concerned,  and  hence  agreement  could 
be  reached  on  them.  Where  proposals 
were  considered  to  be  contrary  to  the 
war  plans  of  nations,  they  were  either 
watered  down  to  a  meaningless  state  or 
were  eliminated  completely.  It  is  obvi- 
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ous  that  the  international  community        best  in  the  legislation  of  rational  con- 
has  neither  been  effective  nor  looked  its        trols  for  mine  warfare. 
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THE  LAWS  OF  AIR  WARFARE:  ARE  THERE  ANY? 


Hamilton  DeSaussure 


\<  tivitv  lias  increased  within  the 
I  nitcd  Nations  recently  to  reexamine 
the  laws  of  war  and  to  update  them  to 
meet  the  modern  conditions  of  armed 
conflict.  In  a  resolution  adopted  unani- 
mously on  13  January  1969,  U.N.  Reso- 
lution 2444,  the  General  Assembly 
emphasized  the  necessity  for  applying 
basic  humanitarian  principles  to  all 
armed  conflicts.  It  further  affirmed 
three  principles  laid  down  by  the  Inter- 
national Committee  of  the  Red  Cross  at 
their  Vienna  conference  in  1965.  First, 
that  the  rights  of  the  parties  to  a 
conflict  to  adopt  means  of  injuring  the 
enemy  are  not  unlimited;  second,  that 
the  launching  of  attacks  against  the 
civilian  populations  as  such  is  pro- 
hibited; and  third,  that  "A  distinction 
must  be  made  between  persons  taking 
part  in  hostilities  and  the  civilian  popu- 
lation with  the  view  of  sparing  the  latter 


as  much  as  possible."  The  I'. IN.  Gen- 
eral Assembly  Resolution  then  invited 
the  Secretary  General,  in  consultation 
with  the  International  Committee  of  the 
Red  Cross,  (ICIUi)  to  study  how  to 
better  apply  the  existing  laws  of  war  for 
"tin;  better  protection  of  civilians, 
prisoners  and  combatants  and  for  the 
further  limitation  on  certain  methods 
and  means  of  warfare."  All  slates  were 
asked  to  ratify  the  Hague  Laws  of  War 
Conventions  of  1899  and  1907,  the 
Geneva  Gas  Protocol  of  1925,  and  the 
Geneva  Conventions  of  1949.  Pursuant 
to  that  resolution,  the  Secretary  General 
circulated  for  comment,  among  member 
states  and  international  organizations,  a 
report  entitled  "Respect  for  Human 
Rights  in  Armed  Conflicts."'  His  report 
contains  a  historical  survey  ol  the  exist- 
ing international  agreements  pertaining 
to  the  laws  of  war,  urging  those  states 
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which  have  appended  reservations  Lo 
withdraw  them.  The  Secretary  General 
requested  that  "special  emphasis  be 
plaeed  on  the  dissemination  of  the 
conventions  lo  military  personnel  at  all 
levels  of  authority,  and  on  the  instruc- 
tions of  such  persons  as  to  the  principles 
of  the  Convention  and  on  their  applica- 
tion." The  observation  was  made  that 
both  juridical  and  military  experts  are 
needed  to  study  this  subject  "so  as  lo 
achieve,  under  the  conditions  of  modern 
warfare,  an  adequate  comprehension  ol 
the  full  range  of  technical  and  legal 
problems.' 

The  Secretary  General  makes  no 
specific  plea  for  a  convention  regulating 
air  warfare,  but  he  does  seem  to  indict 
"massive  air  bombing"  by  noting  that, 
in  soine  cases,  this  type  of  warfare  lias 
contributed  to  a  very  broad  interpreta- 
tion of  what \  constitutes  a  permissible 
military  objective,  lie  slates  that  stra- 
tegic bombing  has,  in  instances,  been 
used  lor  intimidating,  demoralizing,  and 
terrorizing  civilians  "by  inflicting  in- 
discriminate destruction  upon  densely 
populated  areas."  In  the  replies  lo  the 
report,  only  I  inland  has  specifically 
adverted  lo  the  need  for  a  codification 
ol  the  laws  of  air  warfare. 

This  resolution  was  the  result  of  a 
UNESCO-convened  Conference  on 
Human  Rights  in  Teheran  in  April  of 
l%tt.3  There,  Resolution  XXIII  was 
adopted  bv  the*  Conference  with  only 
one  abstention  and  no  voles  against  it. 
(Referred  to  below  as  the  Teheran 
Declaration.)  It  was  couched  in  stronger 
terms  than  later  used  in  U.N.  Resolution 
2444,  referring  lo  the  widespread  vio- 
lence; and  brutality  of  our  limes,  in- 
cluding "massacres,  summary  execu- 
tions, tortures,  inhuman  treatment  of 
prisoners,  killing  of  civilians  in  armed 
conflicts  and  the  use  of  chemical  and 
biological  means  of  warfare  including 
napalm  bombing." 

Willi  the  background  of  U.N.  Resolu- 
tion 2111  and  ihc  Teheran  Declaration, 
the  ICRC  decided  lo  expand  its  scope  of 


studies  lo  include  consideration  of  the 
laws  of  war  as  they  apply  to  the 
regulation  of  the  conduct  of  hostilities. 
A  committee  of  experts  of  the  ICRC 
convened  in  February  J  969  and  formu- 
lated a  report  entitled  "Reaffirmation 
and  Development  of  the  Laws  and 
Customs  Applicable  in  Armed  Con- 
flicts." ll  was  the  culmination  of  their 
observations  mad(;  during  the  last  20 
years  of  perennial  armed  conflicts,  es- 
pecially in  Korea,  the  Middle  East,  and 
Vietnam  and  the  Yemen.  As  a  result  of 
this,  the  Red  Cross  believed  it  necessary 
lo  consider  the  means  ol  combat  and 
the  relation  between  combatants  them- 
selves. 

The  increased  emphasis  given  to  the 
regulation  of  armed  conflict  by  the 
ICRC  and  the  U.N.  General  Assembly 
makes  it  all  the  more  necessary  for  air 
planners  and  flyers  to  know  their  rights 
and  duties  under  the  laws  of  war. 

There  is  no  dearth  of  opinion  that  in 
the  matter  of  air  warfare  there  are,  in 
fact,  no  positive;  rules.  Air  Marshal 
Harris,  the  famous  chief  of  the  British 
Rombcr  Command  in  World  War  II, 
wrote  shortly  after  ils  conclusion  that 
"In  the  mailer  of  the  use  of  aircraft  in 
war,  there  is,  it  so  happens,  no  interna- 
tional law  at  all."  This  view  has  been 
echoed  in  more'  recent  times  by  well- 
known  international  lawyers  who  have 
specialized  in  studies  on  the  laws  of  war. 
"In  no  sense  but  a  rhetorical  one," 
wrote  Professor  Stone  in  1955,  "can 
there  still  be  said  to  have  emerged  a 
body  of  intelligible  rules  of  air  warfare 
comparable;  to  the;  traditional  rule;s  of 
lanej  and  sea  warfare."6  Professor  Levic 
labeled  the  nonexistence  of  a  code 
governing  the*  use  of  airpower  in  armed 
conflict  one1  e>l  iln>  major  inadequacies 
in  the  existing  laws  of  war.  While  the 
vie'w  e>l  Air  Marshal  Harris  reflects  a 
certain  hopeless  altitude  toward  any 
attempt  lo  regulate  (his  important  form 
ol  warlare,  the  views  of  Professors 
Steme;  and  Levic  contain  pleas  lo  focus 
effort  em  its  regulation  and  clarification. 
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I  lure  .in-  onl\  Inn  provisions  ol 
existing  iniirii.itioii.il  legislation  which 
were  drafted  wiili  ilit*  regulation  ol  uir 

warl.ire    speeihc.llk      in     lilllld.    One    was 

tin-  UJ07  Hague  Declaration  prohibiting 
tin'  discharge  ol  projectiles  and  explo- 
sives   Irom    balloons    "or    l»\    other   new 

methods  ol  a  similar  nature.1  It  was 
never  ratified  l»\  major  powers.  Willi  tin* 
iiilrofluclion  ol  the  aircraft  into  World 
W  .ir  L  with  its  capacity  for  guided 
Night,  tin*  declaration  became  an  open 

nnllil  \  . 

The  other  provision  of  conventional 
law    specifically   framed   to   regulate  air 

warfare  is  article  2.~>  of  the  1907  Hague 
Convention  respecting  the  laws  and  cus- 
toms ol  war  on  land  (11.(1.  IV).  Thai 
article  provided  that  The  attack  of 
bombardment,  by  whatever  means,  of 
towns,  villages,  dwellings,  or  buildings 
which  are  undefended  is  prohibited. " 
he  negotiating  record  shows  thai  ihc 
words  "by  whatever  means"  were  in- 
serted specifically  to  regulate  bombing 
attacks  by  air.  It  has  been  frequently 
referred  to  as  a  basis  for  seeking  to  limit 
the  air  operations  of  belligerents  and  for 
protesting  the  declared  illegal  air  ac- 
tivity ol  an  enemy.  However,  unde- 
fended cities,  in  the  historic  sense, 
meant  only  those  in  the  immediate  zone 
ol  ground  operations  which  could  be 
seized  and  occupied  hy  advancing 
ground  forces  without  the  use  of  force. 
In  this  sense  the  concept  of  the  unde- 
fended locality  has  proven  as  empty  in 
air  combat  as  the  balloon  declaration. 
These  two  provisions  so  utterly  ignored 
in  the  use  of  airpowcr  by  belligerents 
are  the  total  sum  ol  formal  rides  agreed 
to  by  any  stales  on  the  conduct  of 
hostilities  I  mm  the  airspace. 

One  official  and  ambitions  attempt 
was  made  to  completely  codify  the  laws 
of  air  warfare  after  World  War  I.  At  the 
Washington  Conference  on  the  I .iiuita- 
lion  ol  Vrmamciits  in  P)2I .  a  resolution 
was  unanimously  approved  h\  the 
United  States,  the  United  Kingdom, 
I' ranee.    Italy,   and   Japan    which    called 


for  a  commission  til  jurists  to  convene 
at  Pile  Hague  to  stud)  the  subject.  Legal 
experts  from  those  conn  tries  and  the 
Netherlands  met  there  from  December 
Wl'l  to  February  1923  and  framed  an 
all-embracing  codification  of  the  subject 

intended  to  be  a  compromise  between 
the  necessities  ol  war  and  the  require- 
ments of  the  standards  of  civilization.8 
Their  rides  were  never  ratified,  even  by 
the  parties  to  the  Conference,  but  do 
reflect  the  only  authoritative  attempt  to 
set  down  completely  the  air  warfare 
rides.  Prior  to  World  War  II,  certain 
nations  did  indicate  their  intent  to 
adhere  to  these  rules,  notably  Japan  in 
1938  in  their  China  campaign,  but  they 
had  little  influence  in  World  War  II. 

This    paucity    of   conventional    rules 
has   left  airmen  stranded   for  authorita- 
tive and  practical  guidance.  It  is  true  the 
airman  is  subject  to  the  general  laws  of 
war   to    the  same  general  extent  as  the 
sailor  and  the  soldier,  but  where  docs  Ik; 
look    for  special  rules  governing  his  air 
activity?    The    British    Manual    of   Air 
Force  Law  dispensed  with  any  effort  to 
formulate  air  warfare  rules  h\  staling  in 
a     footnote     that,    in    the    absence    of 
general  agreement,  it  was  impossible  to 
include  in  that  manual  a  chapter  on  air 
warfare.     The  authoritative  U.S.  Army 
I'irhl   Manual  (I'M  27-10)  on   The    hiw 
ol   Land  Warl arc,  apart  from  references 
contained  in  the  Geneva  Conventions  of 
1919  respecting  the  status  of  aircrews  as 
prisoners  of  war  and   medical   aircraft, 
only    relers   to   air   activities  in   time  of 
armed  conflict  in  four  instances.  What  a 
skimpy   source  of  guidance  for  the  in- 
quiring   airman     when    one    notes    the 
extensive  scope  of  intended  guidance  of 
the   draft    Hague    Kules  of   1923  where 
such  subjects  as  the  marking  ol  aircraft, 
aerial    bombardment,    the  use  of  incen- 
diary   and    explosive    bullets   were    cov- 
ered. Today's  \LS.  Air  Koree  crewman 
about   to  enter  a  combat  theater  is  still 
referred    officially    t»>    the     l-rwiv   Field 
Manual  for  official  instruction. 

The  U.S.  Air  I'orcc  did  undertake  the 
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task  of  drafting  guidance  on  the  subject 
of  air  warfare  in  1956.  After  4  years  of 
research,  a  draft  manual  on  the  subject 
was  finalized.  However,  the  decision  to 
release  it  for  publication  has  never  been 
made.  The  draft  Air  Force  manual  has 
been  made  available  to  the  students  of 
the  Air  Force  Academy  and  the  Air  War 
College  for  research  and  discussion  pur- 
poses. Because  of  its  unofficial  nature, 
however,  it  has  not  been  available  to 
aircrews  and  air  planners.  Its  influence 
even  within  the  U.S.  Air  Force  is  rela- 
tively slight. 

Three  dilemmas  confront  the  regula- 
tion of  air  hostilities.  The  Air  Force 
draft,  no  more  than  the  Hague  Rules  of 
1923,  can  not  fully  lay  down  the 
existing  rules  of  air  combat  without  a 
certain  concordance  among  the  major 
air  powers jmd  among  belligerents  as  to 
how  these  dilemmas  should  be  resolved. 
The  first  of  these  dilemmas  is  the 
permissible  scope  of  the  military  objec- 
tive. Inherent  in  this  problem  is  whether 
in  air  warfare  there  is  any  realistic 
distinction  to  be  made  between  com- 
batants and  noncombatants.  Also,  is 
there  a  middle  category,  the  so-called 
quasi-combatant  (the  industrial  work 
force  of  the  enemy)  within  the  military 
objective?  U.N.  Resolution  2444  slated 
the  civilian  population  should  not  be 
the  object  of  attack  as  such.  Arc  civili- 
ans the  direct  object  of  attack  when 
vital  industrial  and  strategic  targets  are 
in  the  immediate  vicinity,  and  how 
much  bombing  transfers  civilians  from 
the  indirect-object  category  to  a  direct- 
object  one?  The  late  Professor  Cooper, 
in  a  lecture  to  the  Naval  War  College  in 
1948,  termed  the  definition  of  the 
military  objective  and  the  bombing  of 
the  civilian  population  the  most  crucial 
issue  confronting  any  attempt  to  regu- 
late this  subject.  The  Secretary  General 
does  recommend  an  alternative  to  arriv- 
ing at  an  acceptable  and  agreed-upon 
definition  of  the  military  objective.10 
This  would  be  an  enlargement  of  the 
concept  of  safety  or  protected  zones  to 


include  specified  areas  where  women, 
children,  elderly,  and  sick  could  be 
located  with  immunity  from  air  attack. 
Such  areas  would  contain  no  objectives 
of  military  significance  nor  be  used  for 
any  military  purpose.  They  would  have 
to  be  specially  and  clearly  marked  to  be 
visible  from  the  air.  To  be  effective 
there  would  have  to  be  an  adequate 
system  of  control  and  verification  of 
these  zones.  This  verification  would  be 
carried  out  either  by  some  independent 
agency,  such  as  the  ICRC,  or  by  one  or 
more  nonbelligerent  nations  acting  in 
the  capacity  of  a  protecting  power. 
There  is  ample  precedent  for  the  crea- 
tion of  such  protected  areas  in  the  1949 
Geneva  Humanilarianism  Conventions 
for  the  protection  and  treatment  of 
prisoners  of  war,  civilians,  and  the  sick 
and  wounded.  The  Sick  and  Wounded 
and  the  Civilian  Conventions  contain  as 
annexes,  draft  agreements  hopefully  to 
be  signed  by  potential  belligerents  be- 
fore the  outbreak  of  hostilities.  These 
agreements  would  provide  for  the  estab- 
lishment of  hospital  and  safety  zones. 
Such  zones,  under  the  Geneva  Conven- 
tions, are  to  comprise  only  a  small  part 
of  the  belligerent's  territory,  be  thinly 
populated,  and  he  removed  and  free 
from  all  military  objectives  or  large 
industrial  or  administrative  establish- 
ments. They  may  not  be  defended  by 
military  means  (which  presumably  in- 
cludes the  defense  by  antiaircraft  weap- 
ons, tactical  lighter  aircraft,  or  guided 
weapons).  Such  a  concept  of  protected 
zones,  but  incorporating  a  broader  cate- 
gory of  the  civilian  population  to  be 
sheltered,  is  an  alternative  to  the  con- 
cept of  the  undefended  town  or  the 
open  city  which  has  not  found  favor  in 
actual  practice.  There  are  some  who  do 
not  believe  the  establishment  of  safely 
zones  for  potentially  large  segments  of 
the  civilian  population  is  practicable.  To 
be  effective  it  is  thought  these  zones 
would  require  thousands  ol  square  miles 
which  would  create  insurmountable 
logistics   problems  and   inevitably  cause 
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the  areas  i<»  be  used  unlawfully  lor 
mil i tar)  advantages. 

Perhaps,  however,  the  immunised 
areas  need  not  be  so  broad.  II  one  grants 
thai  the  industrial  work  force,  those 
■<  lively  encaged  in  work  directly  sus- 
taming  t In*  war  effort  ol  the  belligerent, 
really  have  no  entitlement  to  immunity, 
the   physical  breadth  of  the  protected 

areas  could  be  reduced.  Such  zones  are. 
an  alternative  to  the  continually  frus- 
trating efforts  to  pin  down  t ho  elusive 
scope  of  the  military  objective.  The 
Hague  Commission  of  Jurists' definition 
of  the  military  objective  is  a  case  in 
point.  Military  forces;  military  works; 
military  establishments  or  depots;  fac- 
tories engaged  in  the  manufacture  of 
arms,  ammunition,  or  distinctively  mili- 
tary supplies;  lines  of  communication  or 
transportation  used  for  military  pur- 
poses, only,  could  be  bombed  from  the 
air.1  This  was  hardly  broad  enough  to 
cover  the  enemy's  marshaling  yards,  his 
industrial  centers,  his  shipping  facilities, 
and  his  means  of  communication.  More- 
over, cities,  towns,  and  villages  not  in 
the  immediate  neighborhood  of  ground 
operation  were  prohibited  under  the 
Hague  Rules.  This  proved  too  limited 
where  cities  and  towns,  far  removed 
from  the  ground  action,  were  known  to 
be  vital  to  the  enemy's  war  effort. 

The  totality  of  World  War  II  saw 
both  the  Allies  and  the  Axis  expand 
considerably  on  the  military  objective. 
The  German  Luftwaffe  virtually  de- 
stroyed Warsaw,  Rotterdam,  and  Coven- 
try by  air  very  early  after  the  opening  of 
hostilities.  The  first  thousand-bomber 
raid  launched  by  the  British  on  Cologne 
the  night  of  30  May  1942  destroyed  12 
percent  of  the  city's  industrial  and 
residential  sections  and  caused  5,000 
casualties.  It  set  the  tone  for  the  whole 
British  night-bomber  offensive  against 
the  Third  Reich;  the  concept  that  area 
bombing  of  important  industrial  centers 
was  best  suited  to  bring  Germany  lo  her 
knees. 

U.S.  forces,  with  their  superior  navi- 


gational .lids,  did  seek  lo  confine  their 
targets  lo  individually  selected  and  iden- 
tified factories,  oil  refineries,  industrial 
plants,  and  shipyards  in  Europe.  How- 
es er,  in  the  Far  East,  Tokyo  and  Yoko- 
hama were  Saturated  with  explosive  and 

lire    bombs    because    of    the    so-called 

Japanese  shadow  industries;  that  is,  the 

production  ol  war  parts  in  the  individ- 
ual home.  The  first  night  air  raid  by 
U.S.  superfortresses  in  the  Far  East 
occurred  on  9  March  1945  over  Tokyo, 
and  it  is  reported  that  280  of  these 
bombers  destroyed  several  square  miles 
of  the  center  of  the  city.  In  the 
Korean  conflict,  precision  bombing  was 
again  emphasized  by  the  Air  Forces 
(mostly  U.S.)  of  the  U.N.  Command. 
Tin*  repair  ships,  dockyards,  and  mili- 
tary warehouses  of  North  Korea  were 
bombed  without  significant  damage  to 
surrounding  cities.  In  the  Vietnamese 
conflict,  however,  area  of  saturation 
bombing  has  been  reintroduced,  this 
time  to  penetrate;  the  vast  jungle  canopy 
which  serves  as  a  protective  layer  for  the 
network  of  Vielcong  and  North  Vietna- 
mese storage  areas,  communication  and 
transportation  complexes,  and  com- 
mand posts. 

The  charters  lor  tin;  trial  of  major 
war  criminals  lor  Furopc,  and  for  the 
Far  Fast,  define  the  wanton  destruction 
of  cities,  towns,  or  villages  or  devasta- 
tion not  justified  by  military  necessity 
as  a  war  crime.  Inhumane  acts  com- 
mitted against  the  civilian  population 
are  defined  as  a  crime  against  hu- 
manity. Several  high  German  Air 
Force  officers  were  indicted  for  war 
crimes,  notably  Field  Marshal  Goring, 
and  Generals  Milch  and  Speidel.  How- 
ever, none  were  tried  for  their  part  in  air 
operations.  It  has  been  argued  indis- 
criminate air  attacks  were  not  charged 
against  Axis  leaders  because  both  sides 
participated  equally  in  such  attacks. 
However,  other  authorities  claimed  that 
tin-  evidence  {lathered  did  not  siihslan- 
liale  a  charge  of  wanton  destruction  in 
air    attacks.    In    perhaps    the    only    dis- 
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cussiou  of  strategic  air  bombardment  by 
a  war  crimes  tribunal  in  Europe,  a  U.S. 
military  tribunal  slated  "A  city  is 
bombed  for  tactical  purposes;  communi- 
cations are  to  be  destroyed,  railroads 
wrecked,  ammunition  plants  de- 
molished, factories  razed,  all  for  the 
purpose  of  impeding  the  military.  In 
these  operations  it  inevitably  happens 
that  nonmililary  persons  arc  killer]."16 
Ranking  German  officers  such  as  Field 
Marshal  Kesselring  testified  at  Nurem- 
berg that  Warsaw,  Rotterdam,  and  oilier 
cities  bombed  by  the  Luftwaffe  in  the 
early  stages  of  the  war  all  contained 
military  objectives. 

The  1CKC  has  drawn  a  distinction 
between  occupation  or  tactical  bom- 
bardments and  strategic  ones.  In  the 
former  category  arc  those  air  raids 
closely  allied  to  ground  fighting.  The 
experts  suggested  the  institution  of 
open  localities  for  the  protection  of 
civilians.  In  strategic  bombardments  the 
experts  believed  the  military  objective 
must  be  sufficiently  identified  by  the 
attacking  force  am]  that  any  loss  to 
civilian  life  must  be  proportionate  to 
the  military  advantage  to  be  secured. 
Whenever  the  principle  of  proportion- 
ality might  be  violated,  ihe  combatant 
should  refrain  from  the  attack.  The 
experts  fail,  however,  to  adequately 
define  what  constitutes  a  military  objec- 
tive just  as  did  the  Hague  Commission 
of  Jurists.  It  is  manifest  they  do  not 
endorse;  strategic  area  bombing.  They 
cite  the  proposition  that  to  "attack 
without  distinction,  as  a  single  objec- 
tive;, an  area  including  several  military 
objectives  at  a  distance  from  one  an- 
other is  forbidden  whenever  elements  of 
the  civilian  population  or  dwellings,  are 
situated  in  between."  While  neither 
the'  Re;el  Cross  ne>r  the  Secretary  General 
condone  area  bombing,  belligerents  are* 
ne>t  likely  te>  forego  a  valuable  strategic 
option  for  air  attacks  which  has  provrel 
se>  helpful  in  securing  a  more  favorable 
anel  quicker  termination  of  the  conflict. 
Like    the    philosophy    of   defining    the 


military  objective  exclusively,  formula- 
tions which  leave  the  military  incapable 
of  accomplishing  its  assignments  are 
likely  to  be  ignored,  hence  the  dilemma 
between  the;  expression  of  hopes  of 
experts  and  the;  actual  practices  of 
belligerents. 

There  eloe>s  seem  to  be;  ground  for 
compromise.  Conceding  that  thousands 
of  square  miles  could  not  he;  enclosed 
within  safe;ty  y.eme;s,  an  extension  of  the 
hospital  ze>ne;s  formulated  in  the;  Geneva 
Humanitarian  Conventions  of  1949 
se;ems  both  desirable  and  feasible.  More- 
over, the  Hague;  Convention  for  the 
Protection  of  Cultural  Property  provides 
another  logical  extension.  This  con- 
venlion  is  the  product  of  an  intergovern- 
mental conference  convened  at  The 
Hague;  in  1954.  (The  Uniled  Slate;s  has 
not  ye;l  ratified,  bul  57  slates  have 
become  parties.)  Whereas  the  Geneva 
Conventions  of  1949  are  for  the  protec- 
tion of  persons,  the  1954  Hague  Con- 
ven  lion  .preserves  cultural  property.  It  is 
e>f  special  significance  to  airmen  for 
several  reasons.  First,  it  equates  "large; 
industrial  centers"  to  "military  objec- 
tives" by  providing  that  places  of  refuge 
for  movable  cultural  properly  must  be; 
placed  at  an  adequate  distance  from 
cither.  Second,  it  broadens  the  concept 
of  the1  military  objectives  by  providing 
that  this  term  include',  by  way  of 
example,  airports,  broadcasting  stations, 
establishments  engaged  upon  we>rk  of 
national  defense,  ports,  railway  slaliems 
oi  relative  importance,  and  main  lines  of 
e;oinmunication.  Third,  it  recognizes 
that  the;  principle  of  imperative  military 
necessity  deprives  cultural  properly  of 
its  protection,  anel  finally,  that  in  no 
event  shall  such  cultural  properly  be  the 
subject  of  reprisal  raids. 

All  of  these  are;  important  realistic 
principles  lully  applicable  to  air  combat. 
Thev  use'  e>f  places  e)f  refuge,  clearly 
marked  anel  identified,  for  the  protec- 
tion e>f  cultural  properly  could  Uc  tin; 
opening  for  enlarging  the*  categories  of 
objects  and  buildings  lo  be  immunized. 
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In  llic  same  wa\  llic  extension  ol 
hospital  Rones  is  I  he  >iart  for  increasing 
the  areas  l<>r  the  proteelion  ol  civilians. 
Certainly  the  enlargement  <>l  safety 
sones  l<>r  propcrt)  and  people  is  com- 
patible with  area  a>  well  as  precision 
bombing  techniques.  Neither  concept 
requires  the  destruction  ol  identified 
protected  areas  placed  at  an  adequate 
distance  from  large  industrial  centers 
and  essential  military  targets.  This  is  noi 
to  suggest  thai  all  facilities  and  catc- 
gories  ol  the  civilian  population  outside 
protected  areas  would  be  within  llic 
domain  ol  legitimate  air  attack.  The) 
would  not  enjoy,  however,  the  same 
absolute  immunity  conferred  within  the 
immunized  zones.  Although  not  subject 
to  direct  attack  outside  established  sanc- 
tuaries, their  proximity  lo  assigned  mili- 
tary targets  would  expose  them  to 
injury  and  suffering  which  could  not 
thereby  he  ascribed  as  indiscriminate  or 
wanton.  The  doctrine  of  proportionality 
would,  ol  course,  dictate  ill  any  event 
that  the  military  advantage  to  he  gained 
by  the  air  attack  must  not  be  out- 
weighed by  the  harm  done  lo  civilians 
and  nonessential  property.  However, 
this  doctrine  itself  seems  lo  leave  a  wide 
margin  lor  the  discretion  of  the  attack- 
ing force. 

lie  second  dilemma  inhibiting  the 
development  of  the  laws  of  air  warfare 
centers  around  the  choice  of  weapons 
which  may  be  employed.  The  historic 
St.  Petersburg  Declaration  of  1868 
which  prohibited  the  use  of  explosive, 
fulminating,  or  inflammable  substance's 
in  bullets  has  no  application  to  air 
warlare.  Their  use  by  aircraft  is  lor 
the  purpose  of  destroying  ihe  enemy's 
aircraft  and  resources  and  not  primarily 
for  the  purpose  of  injuring  enemy  per- 
sonnel. For  the  same  reason,  ihe  old 
Hague  Declaration  of  1 899,  prohibiting 
the  use  ol  expanding  bullets,  has  not 
been  extended  to  air  operations.  There 
are,  however,  three  general  areas  where 
the     type     of     weapon     employed     has 


evoked       particular      controversy      with 
respect  to  aircraft. 

I'  irsl  i>  the  use  ol  atomic  weapons. 
There  is  substantial  legal  opinion  thai 
SUCH  weapons  arc-  unlawful.  This  view 
has  been  reflected  by  U.N.  Resolution 
1653  (XVI)  which  specifically  provided 
that  "Any  slate  using  nuclear  and 
therrno  nuclear  weapons  is  to  be  con- 
sidered as  violating  the  Charter  of  ihe 
United  Nations,  acting  contrary  lo  ihe 
laws  of  humanity  and  as  committing  a 
crime  against  mankind  and  civilization.11 
The  Secretary  (General  notes,  however, 
that  the  legal  effect  of  ibis  resolution  is 
subject  to  question  because;  of  ihe 
divided  vole,  55  for,  20  against,  and  26 
abstentions.  The  ICHC  experts  were 
divided  on  how  best  lo  handle  the 
question  ol  nuclear  use.  They  were 
unanimous  that  such  weapons  were  in- 
compatible with  llu;  expressed  aim  of 
the  Hague  Conventions  to  reduce  un- 
necessary  suffering.  The  present  U.S. 
view  as  expressed  in  the  U.S.  Army 
Field  Manual  on  the  laws  of  war  is  clear. 
It  provides  that  the  use  of  such  weapons 
does  not  violate  international  law  in  tin; 
absence  ol  any  customary  rule  or  inter- 
national convention.  The  lied  Cross 
also  gave  tacit  recognition  to  this  view- 
point at  Vienna  in  1965  by  providing 
that  the  "General  principles  of  the  laws 
ol  war  apply  to  nuclear  ami  similar 
weapons.11 

The     second     general    area    arousing 
controversy    relates    lo    ihe    use   of   lire 
weapons  and  specifically  napalm.  Again 
ihe  official  U.S.  position  as  reflected  in 
the  U.S.  Army  Field  Manual  is  thai  their 
employment    against    targets    requiring 
their  use  is  not  in  violation  of  interna- 
tional law,  with  the  caveat  that  they  are 
not    to    be    used    in    a    way     to    cause 
unnecessary   suffering   to  individuals. 
This  view  is  in  opposition  to  tin;  Tehe- 
ran    Resolution    of    May     1908    which 
expressly   condemned   napalm  bombing. 
Some    ICKC  experts  viewed   the  use  ol 
incendiaries  as  prohibited  by  the  Geneva 
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Protocol  of  J  925  because  of  its  as- 
phyxiating effects  while  others  con- 
sidered it  was  the  use  to  which  incen- 
diaries were  put  which  determined  its 
lawfulness.  U.N.  Resolution  2444  does 
not  specifically  condemn  the  use  of 
incendiaries,  including  napalm,  hul  ihe 
Secretary  General  slates  the  regulation 
of  inflammable  substances  clearly  needs 
an  agreement.  Certainly,  the  extensive 
resort  to  incendiaries  in  World  War  II, 
Korea,  and  in  Vietnam  has  demon- 
strated the  military  efficacy  of  this 
weapon.  It  is  reasonable  to  conclude 
that  only  by  special  international  agree- 
ment will  their  use  ever  be  restricted, 
controlled,  or  abolished. 

The  third  area  of  general  uncertainty 
relates  to  the  use  of  weapons  calculated 
to  affect  the  enemy  through  his  senses 
(including  his  skin),  the  use  of  chemical 
and  bacteriological  weapons.  Included 
in  this  category  are  the  use  of  non- 
injurious  agents,  such  as  tear  gas,  and 
also  the  use  of  herbicides  and  defoliants. 
All  of  these  possible  means  of  warfare 
center  around  the  Geneva  Gas  Protocol 
of  1925  and  its  precise  compass.  The 
Protocol  prohibits  in  war  the  use  of 
asphyxiating,  poisonous,  or  other  gases 
and  all  analogous  liquids,  materials,  or 
devices  and,  further,  the  use  of  bacterio- 
logical methods  of  warfare.  More  than 
65  stales  arc  formally  bound  by  this 
agreement.  In  1966  the  U.N.  General 
Assembly  passed  a  resolution  by  91  in 
favor,  none  against,  and  four  absten- 
tions that  called  for  the  strict  obser- 
vance of  the  Protocol  by  all  slates  and 
asking  those  members  who  had  not 
done  so  to  ratify  it.25  No  one  is  against 
this  Protocol,  but  its  correct  interpreta- 
tion linds  nations  in  disagreement. 
Some  believe  the  use  of  incendiaries  and 
napalm  are  prohibited  under  the  Proto- 
col, many  believe;  that  riot  control 
agents  such  as  tear  gas  may  not  be 
employed,  and  there  is  a  strong  view 
that  even  herbicides  fall  within  its  pur- 
view. 

The   U.S.   position   on    these   various 


views  was  staled  by  the  President  and 
the  Secretary  of  State.  On  J  9  August 
J 970  the  President,  in  submitting  the 
Protocol  to  the  U.S.  Senate;,  stated  that 
"The  U.S.  has  renounced  the  first  use  of 
lethal  and  incapacitating  chemical  weap- 
ons and  renounced  any  use  of  biological 
or  toxic  weapons."'  '  The  Secretary  of 
Stale  noted  the  Protocol  had  been 
observed  in  almost  all  armed  conflicts 
since  1925  and  that  the  United  Slates 
understanding  was  that  the  Protocol  did 
not  prohibit  the  use  in  war  of  riot 
control  agents  and  chemical  herbicides. 
Further,  that  smoke,  flame,  and  napalm 
arc  not  covered  by  the  Protocol's  gen- 
eral prohibition.  This  view  is  not 
generally  shared.  In  a  resolution 
adopted  by  the  General  Assembly  on  16 
December  1969,  the  Assembly  declared 
that  any  chemical  agents  of  warfare 
(gaseous,  liquid,  or  solid)  employed 
because  of  their  direct  toxic  effects  on 
man,  animal  or  plants— and  any  biologi- 
cal agents  of  warfare  intended  to  cause 
death  in  man,  animals  or  plants  are 
contrary  to  the  generally  recognized 
rules  of  international  law  embodied  in 
the  Geneva  Protocol  of  17  June 
1925.  This  Resolution  was  over- 
whelmingly adopted  80  for,  only  three 
against  (Australia,  Portugal,  and  the 
United  Stales),  and  .'{6  abstentions. 

The  third  dilemma  concerns  the 
stains  of  the  aircrewman.  Here  is  a 
problem  of  the  enforcement  of  clearly 
defined  rules  rather  than  the  develop- 
ment of  new  ones.  The  fallen  airman 
poses  problems  of  growing  concern  as 
he  seems  to  be  singled  out  for  mistreat- 
ment or  unauthorized  public  display 
with  increasing  frequency.  Both  the 
Hague  Conventions  of  1899  and  1907 
respecting  land  warfare  contained  pro- 
visions that  members  of  the  armed 
forces  were  entitled  to  be  treated  as 
prisoners  of  war.  Of  course,  this  in- 
eluded  all  members.  / 

Marly  in  World  War  1  there  was  some 
question  as  to  the  enemy  airmen's 
status,   but   no  case  appeared  in  which 
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ilic\  were  denied  pi  isoncr  <»!  war  status. 
In  World  \\  ar  II,  however,  iIm*  concept 
began  to  be  advanced  l>\  some  Llial 
airmen,  unlike  liicir  brothers  in  arms  on 
land  .iinl  at  Bca.  were  nol  necessarily 
entitled  t<>  be  humanely  treated.  In 
l(>  \\  Himmlcr  ordered  all  Bcnior  SS  and 
police  officers  no!  lo  interfere  between 
German  civilians  and  English  and  United 

Slate-  flyers  who  lulled  out  of  their 
aircraft.  In  1944  Hitler  ordered  Allied 
aircrews  shot  without  trial  whenever 
such  aircrews  had  attacked  German 
pilots  or  aircrews  in  distress,  attacked 
railwa\  trains,  or  sir. tied  individual 
civilians  or  vehicles.  Gocbbcls  referred 
to  Allied  airmen  as  murderers  and  stated 
it  was  "hardly  possible  and  tolerable  to 
use  German  police  and  soldiers  against 
the  German  people  when  the  people 
treat     murderers     of    children    as    they 
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deserve. 

Although  captured  Allied  airmen 
were  largely  accorded  prisoner-of-war 
status  hv  German  authorities,  there  is 
enough  evidence  of  mistreatment  in  the 
reports  of  the  major  and  minor  war 
criminals  in  Europe  to  reflect  the  be- 
ginnings of  what  could  he  a  disturbing 
precedent.  In  the  Far  East,  Allied  air- 
men also  suffered  From  deprivation  ol 
their  prisoner-of-war  stains.  Two  of  the 
\}.S.  aircrews  which  participated  in  the 
famous  Doolillle  air  raids  on  Tokyo  and 
Nagoya  from  the  U.S.  naval  carrier 
llnrurl  were  captured  by  Japanese 
troops  when  they  made  forced  landings 
in  mainland  China.  At  the  time  of  their 
capture  there  was  no  Japanese  law 
under  which  they  could  be  punished. 
This  was  remedied  4  months  alter  their 
capture  by  the  passage  of  the  Enemy 
Airmen's  Act  of  Japan.  This  act  made  it 
a  war  crime  to  participate  in  an  air 
attack  upon  civilians,  private  properly, 
or  conduct  air  operations  in  violation  of 
the  laws  of  war.  The  law  was  made 
retroactive  to  cover  those  M.S.  airmen 
already  in  their  hands.  In  October  1942, 
2  months  after  the  passage  of  the 
Enemy  Airmcn.'s  Act,  three  ol  the  Doo- 


lillle     raiders      were      sentenced      and 

executed.  The  Judgment  of  the  Interna- 
tional Tribunal  for  the  Far  East  reflects 
many  instances  thereafter  where  cap- 
tured Allied  airmen  were  tortured,  de- 
capitated, and  even  deliberately  burned 
to  death. 

The    Charters    of    the    International 

Military  Tribunal  (Nuremberg)  and 
Tokyo  expressly  make  it  a  war  crime  to 
murder  or  ill  treat  prisoners  of  war. 
Both  General  Keitel  of  the  German 
Army  General  Staff  and  Kallenbriiiiiier 
ol  the"  G  est  a  IK)  were  charged  and  con- 
victed with  mistreating  POW's,  in  pari, 
il  appears,  for  their  role  in  the;  mistreat- 
ment of  captured  Allied  airmen.    ' 

However,    in    the    trial    of   Japanese 
judges,    Japanese    judicial     and     prison 
officials   were   convicted  on  a  different 
basis.  The  thrust  of  the  holdings  of  tin; 
War  Crimes  Commissions  in  these  cases 
was  thai  the  U.S.  airmen  were  deprived 
of  a  fair  trial  and  not  that  U.S.  airmen, 
as   lawlul  combatants,  were  entitled  to 
POW   status.     Article    4    of    the    1949 
Geneva     Convention     on      POW's    con- 
firmed the  entitlement  of  aircrew  mem- 
bers to  the  benefits  ol   that  Convention 
as  well  as  "civilian  members  ol  military 
aircrews"  and  "crews  of  civil  aircraft.'1 
Article  8f5  provides  thai  prisoners  of  war 
prosecuted    under    the    laws    ol    the    de- 
taining power  lor  acts  committed  prior 
to    capture    shall    retain,    even    if    con- 
victed, the  benefits  ol   thai  Convention. 
Compliance  with  these  provisions  would 
prevent  the  denial  of  the  application  of 
the  Geneva  POW  Convention  to  airmen, 
even    when   convicted   during  hostilities 
of    alleged    war    crimes.    Unfortunately, 
most  of  tlit;  Communist  bloc  countries 
have  entered  reservations  to  article  85. 
The    reservation    of    the   North    Korean 
Government  is  typical.  They  refused  to 
be     bonne]     to    provide'    POW    status    to 
individuals  convicted  under  local  law  of 
war     crimes     under     the     principles     ol 
Nuremberg    and     the    Tokyo    I'ar    Kasl 
International     Military     Tribunal.     The* 
Government    of    China    and    the    North 
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Vietnamese  reservations  are  similar. 
There  are  many  eases  of  mistreatment 
of  U.S.  airmen  in  the  Korean  conflict, 
including  the  extortion  of  false  germ- 
warfare  confessions  for  propaganda  pur- 
poses and  their  public  exposure  to 
hostile  crowds  under  humiliating  cir- 
cumstances. Although  all  captured  U.N. 
Forces  suffered  to  some  extent  under 
the  fairly  primitive  conditions  of  con- 
finement which  existed,  it  was  the 
airman  who  was  singled  out  especially 
for  public  degradation,  exposure  to  the 
press,  and  the  forcing  of  confessions  of 
illegal  conduct. 

The  fate  of  all  prisoners  of  war  held 
by  the  North  Vietnamese  is  of  present 
great  concern  because  of  the  refusal  of 
that  Government  to  consider  the  l(H9 
Geneva  Convention  applicable  to  that 
Conflict.  Of  interest  to  this  discussion, 
however,  is  the  particular  light  in  which 
they  consider  captured  U.S.  airmen.  A 
Hanoi  press  release  with  a  dateline  of  10 
July  1966  could  well  be  expected  to 
reflect  their  official  attitude  on  this 
issue.  A  North  Vietnamese  lawyer  writes 
that  U.S.  pilots  are  not  prisoners  of  war 
but  war  criminals,  that  air  raids  on 
densely  populated  areas  in  South  Viet- 
nam and  on  pagodas  and  hospitals  in 
both  the  South  and  the  North  were 
conducted  by  B-52  bombers  and  are 
concrete  war  crimes  under  paragraph 
6(b)  of  the  Nuremberg  War  Crimes 
Charier.  He  also  cites  the  bombin"  and 
strafing  of  the  dike  system  and  other 
irrigation  works  and  densely  populated 
cities  such  as  Hanoi  and  Haiphong  as 
war  crimes.  The  North  Vietnamese; 
lawyer  specifically  refers  to  article  H  of 
the  Nuremberg  Charter  and  states  that 
even  though  accused  airmen  have  acted 
strictly  on  orders  given  by  their  govern- 
ment or  superiors,  they  remain  individu- 
ally responsible  for  the  air  attacks.  The 
lawyer  writes  thai  the  North  Vietna- 
mese Government  "dcliberalelv  and 
clearsightedly  ruled  out  (protection  for) 
those  prosecuted  and  accused  of  war 
crimes  and  crimes  against  mankind"  in 


adhering  to  the  Geneva  Prisoner  of  War 
Convention.  This  is  why,  he  concludes, 
U.S.  pilots,  who  he  labels  as  pirates, 
saboteurs,  and  criminals,  can  be  tried, 
and  presumably  punished,  under  the 
North  Vietnamese  law  of  20  January 
1953,  which  he  states  relates  to  crimes 
against  the  security  of  North  Vietnam. 

It  was  the  unanimous  opinion  of  the 
Secretary  General  and  the  ICIIC  experts 
that  even  where  airmen  had  committed 
acts  which  wen;  alleged  to  be  war 
crimes,  they  should  be  treated  as  pris- 
oners  of  war.  Moreover,  that  an  air- 
man behind  enemy  lines,  in  distress,  and 
not  employing  any  weapon  should  be 
protected  from  the  civilian  population. 
Neither,  however,  gave  any  significant 
attention  to  the  relation  of  war  crimes 
as  defined  at  Nuremberg  and  Tokyo  to 
the  conduct  of  air  operations.  In  view  of 
tin;  nonprosecution  of  any  Axis  airman 
or  official  for  their  part  in  air  activities, 
strategic  bombing,  which  by  its  nature  is 
bound  to  cause  a  great  deal  of  suffering 
and  devastation,  must  be  judged  on 
different  grounds.  Certainly  the  imper- 
missibility of  the  defense  of  superior 
orders  has  very  questionable  application 
to  air  combat.  The  experts  and  the 
Secretary  both  raised  this  issue  in  their 
report  by  staling  that  when  the  attack 
of  the  military  objective;  will  cause; 
serious  loss  to  the  civilian  population 
and  is  disproportionate  to  the  military 
advantage1,  aircrews  must  refrain  from 
the;  attack.  In  recommending  that  the 
principles  in  U.N.  Resolution  2444  be 
introduced  into  army  military  instruc- 
tion, especially  for  air  forces,  the  ex- 
perts also  stated  this  is  "te>  remind  all 
the  members  of  the  armed  forces  that  it 
is  sometimes  their  duty  to  give  priority 
to  the'  requirements  of  humanity, 
placing  the;se;  before  any  contrary  orders 
lhe;y  might  receive."  ' 

The'  airman  might  properly  ask  how 
he  is  te>  know,  ll\  i 1 1 *r  off  the  winu  e>l  his 
flight  leader  at  .'10,000  feel  at  iiiglrt  <>r 
over  a  solid  covering  of  clouds,  whether 
the'  damage  his  bombs  inflict  will  meet 
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llic  lest  «>|  proportionality  or  lu> 
bombing  will  In-  indiscriminate.  Or  if  lie 

dot  -  i  \ri(  i-m-  lii»  individual  itidcmcul  on 
.1  particular  raid  and  refrains  from  I  he 
at  lack  l>\  leaving  the  formation,  wliul 
prool  cm  he  give  when  a  charge  i> 
brought  l»\  his  own  authorities  lor 
misbehavior  before  I  he  enemy.  Il  would 
9ccm  the  prosecutors  and  judges  who 
presided  .il  the  war  crimes  trials  in 
World  War  II  look  actual  air  practice 
into  account  when  they  chose  t<>  refrain 
from  tin-  prosecution  ol  \\is  airmen  or 
officials  lor  their  participation  in  the 
conduct  ol  air  campaigns. 

Iiese  llirn  are  three  central  dilcm- 
mas  that  impede  the  development  of  the 
laws  ol  air  warfare.  Ml  pasl  efforts  to 
define  l>\  all-inelusive  enumeration 
those  objectives  which  are  proper  mili- 
tary targets  have  failed,  lather  they  have 
been  loo  restrictive  or  loo  indefinite  to 
have  been  accorded  much  respect  by 
belligerents.  General  exhortations  to  re- 
Irain  I  mm  terror  bombing,  indiscrimi- 
nale  bombing,  and  morale  bombing 
cqualh  have  a  nebulous  ring.  There  is 
no  adequate  standard  to  judge  what 
constitutes  this  lype  of  warfare,  and  no 
nation  has  considered  that  their  com- 
batant air  lorees  have  ever  resorted  to 
the  use  ol  terror  or  indiscriminate  at- 
tacks. 

I  lie  1954  Hague  Convention  lor  the 
protection  of  cultural  properly  signals  a 
milestone  l»\  providing  agreement  for 
the  refuge  ol  certain  lypcs  of  objects 
and  buildings.  Perhaps  this  concept  can 
he  enlarged  to  immunize  other  clearh 
defined  resources  and  facilities  of  a 
belligerent  nation.  Common  consent  for 
the  extension  of  hospital  and  safety 
/one-  to  cover  larger  segments  of  the 
civilian   population,  removed   from  vital 


large  I  areas,  also  is  a  grov  ing  possibility . 

I  he  dilemma  of  the  choice  ol'  wrap- 
on  in  air  operations  is  created  l»v  the 
uncertain  status  of  the  use  of  nuclear 
force,  the  use  ol  incendiaries,  including 
napalm,  and  the  use  ol  modern  ilgcills 
designed  to  control  the  movement  of 
people  without  producing  significant 
harm  and  to  destroy  plants,  trees,  and 
lood  resources  h\  chemical  means.  The 
applicability  ol  the  Hague  Regulations 
and  tin-  Geneva  Gas  Protocol  to  these 
lornis  of  waging  war  is  far  from  settled 
and  unfortunately  taints  the  aircrewman 
who  is  detailed  to  employ  them. 

Finally,  llic  status  of  the  aircrewman, 
who  all  loo  frequently  serves  as  llic 
local  point  of  the  opposing  belligerent's 
indignation  and  charges  ihat  the  laws  of 
war  have  been  violated,  musl  he  re- 
staled.  It  is  llic  airman  who  is espeeiall) 
vulnerable  to  mistreatment  and  denial 
ol  his  rights  under  the  Geneva  I'OW 
Convention  ol  1949,  because  of  the 
inherent  destructive  capacity  his  mission 
may  produce  and  because  he  Itrings  the 
misfortune  ol  war  to  the  enemy  hinter- 
land. Clarification  of  the  Nuremberg 
principles  as  they  apply  to  him,  the 
airman,  and  withdrawal  of  reservations 
making  possible  his  treatment  as  a  war 
criminal  are  badly  needed.  His  legili- 
male  combatant  status  must  be  re- 
affirmed. Thai  neither  the  weapons 
prescribed  lor  his  use  nor  the  largets 
selected  for  his  particular  mission  op- 
erate  to  remove   I from  the  ranks  ol 

lawful  combatants  musl  lie  uniformly 
recognized.  With  agreement  on  these 
issues,  useful,  practical  instructions  to 
aircrews  on  their  duties  and  limitations 
and  on  their  rights  and  expectations, 
under  the  laws  of  war,  more  practicably 
follow. 
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PRISONER  AND  WAR  NEGOTIATIONS: 


THE  KOREAN  EXPERIENCE  AND  LESSON 


Harry  P.  Ball 


INTRODUCTION 

From  April  through  September  of 
1953.  over  3,700  Americans  were  re- 
leased to  U.S.  control  from  the  pris- 
oner-of-war camps  in  North  Korea. 
loday  several  hundred  Americans  are 
estimated  to  he  held  prisoner  in  North 
Vietnam  and  in  the  jungle  strongholds 
of  the  Viet  Cong  in  South  Vietnam. 
As  will  he  demonstrated,  the  fate  of 
these  prisoners  will  depend,  as  did 
the  fate  of  those  in  Korea,  on  the  out- 
come  of   negotiations. 

I  he  United  Stales  must  he  prepared 
for  these  negotiations.  It  should  nol 
again  allow  talks  to  drag  on  for  2 
years,    serving    Communist     purposes, 


while  casualties  arc  heing  suffered  on 
the  battlefield,  and  men  continue  lo 
languish  in  prisoner-of-war  camps.  We 
must  learn  from  the  experience  of 
Korea.  It  is  hoped  that  this  paper  will 
contribute  to  that  learning.  Its  pur- 
pose is  simply  to  draw  upon  our  ex- 
perience in  holh  negotiating  for  the 
repatriation  of  prisoners  of  war  and 
in  administering  prisoners  of  war  in 
Korea.  Lessons  will  he  sought  that 
have  application  to  negotiations  over 
prisoners  of  war  in  Vietnam. 

To  satisfv  this  purpose  requires, 
first,  a  brief  comparison  of  the  political 
and  military  situation  in  Korea  in 
1951-53  with  that  in  Vietnam  in  |%W 
in  order  to  appreciate  the  similarities 
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and  differences  of  the  two  sellings. 
Our  purpose  then  involves  ihe  accom- 
plishment of  three  tasks.  The  first  is 
to  make  a  detailed  study  of  the  Korean 
prisoner-of-war  negotiations  with  the 
object  of  isolating  mistakes  that  were 
made  and  determining  whether  the 
agreement  finally  reached  will  have  an 
impact  on  Vietnam  negotiations.  The 
second  is  an  examination  of  the  cur- 
rent prisoner-of-war  situation  on  both 
sides  in  Vietnam  and  its  possible  in- 
fluence on  negotiations.  The  third  and 
final  task  is  to  recommend  procedures 
and  courses  of  action  that,  if  astutely 
implemented,  will  assist  our  negotia- 
tors in  insuring  the  early  repatriation 
of  American  prisoners  of  war. 


I —  KOREA  AND  VIETNAM: 
A  COMPARISON 

The  Requirement  for  Negotia- 
tions in  Vietnam.  On  27  July  1953 
the  commander  of  the  United  Nations 
Command  in  Korea,1  the  commander 
of  the  [North]  Korean  People's  Army, 
and  the  commander  of  the  Chinese 
People's  Volunteer  Army  signed  the 
military  armistice  bringing  a  cease-fire 
to  the  Korean  war.  Ibis  document 
was  the  result  of  2  years  of  negotia- 
tions between  representatives  of  the 
commanders  on  each  side.  It  ended 
the  first  conflict  since  1812  in  which 
the  military  situation  did  not  allow 
the  United  Stales  either  to  force  con- 
cessions or  dictate  terms.  The  last  11 
months  of  the  negotiations  were  con- 
cerned with  the  only  unresolved  issue 
between  the  two  parties:  the  repatria- 
tion of  prisoners  of  war. 

At  this  writing,  just  short  of  15 
years  after  the  signing  of  the  Korean 
armistice,  U.S.  forces  are  again  locked 
in  combat  with  a  Communist  enemy 
on  an  Asian  peninsula.  Once  again 
the  misfortunes  of  war  have  resulted 
in  the  capture  and  confinement  in  Com- 


munist prisons  of  American  soldiers, 
sailors,  and  airmen.  As  in  Korea,  the 
United  Stales  has  chosen  to  limit  its 
application  of  military  power.  Fur- 
ther, it  proposes  to  bring  an  end  to 
the    fighting    through    negotiations. 

There  is  no  assurance  that  negotia- 
tions will  be  the  method  through  which 
the  fighting  in  Vietnam  is  brought  to 
a  close.  Combat  could  quite  logically 
gradually  decrease  in  intensity,  as  did 
the  guerrilla  war  in  Greece  in  1948, 
until  the  war  is  simply  no  longer  being 
fought.-  But  the  United  States  has  a 
solemn  obligation  to  its  captured  per- 
sonnel. Their  repatriation  can  only 
be  accomplished  through  negotiation 
with  those  that  hold  them.  The  alter- 
native to  negotiating  their  release  is 
to  abandon  them. 

It  does  not  follow,  of  course,  that 
these  negotiations  will  necessarily  be 
of  the  same  format  and  protocol  as 
those  in  Korea.  Possible  forms  of  these 
negotiations  range  from  a  full-blown 
international  conference,  where  the  ex- 
change of  prisoners  of  war  is  but  one 
agenda  item,  to  quiet  dialog  in  a 
neutral  country,  or  mere  clandestine 
meetings  in  a  jungle  clearing.  They 
could  also  be  conducted  by  third  par- 
lies representing  one  or  both  sides. 
I > 1 1 1  whatever  form  the  negotiations 
lake,  they  will  be  a  reflection  of  the  polit- 
ical and  military  situation  in  Vietnam 
at  the  lime.  Accordingly,  the  applica- 
tion of  the  Korean  negotiating  experi- 
ence to  Vietnam  depends  upon  the  com- 
parability  of   the   two   settings. 

Similarities.  Both  conflicts 
stemmed  from  a  confrontation  between 
Communist  expansion  into  the  periph- 
ery of  Asia  and  the  U.S.  determination 
to  contain  that  expansion.  Both  re- 
volve around  a  single  nation  which 
became  two  stales  divided  by  a  line, 
the  .'Will  parallel  in  Korea,  the  ITlh  in 
Vietnam,  which  ostensibly  was  to  have 
been    temporary.      In    each    case    the 
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(  nmmuiiisl  conl  i  oiled  noi  id.  Imm  dei  in" 
on  t  ommunisl  (  hina,  attempted  to 
seize  ihe  southern  portion  through  the 
use  of  force.  In  Korea  the  seizure  was 
attempted  through  invasion  by  con- 
ventional forces  supported  to  a  de- 
gree by  a  guerrilla  force,  in  Vietnam 
through  armed  insurgency  and  guer- 
rilla warfare  supported  lo  a  degree  by 
conventional  military  formations  infil- 
trated into  the  south.  Communist  ob- 
jectives were  identical  in  both  in- 
stances: to  unif)  the  nation  by  force 
under  a  Communist   regime. 

In  each  case  the  U.S. -supported 
forces  in  the  south  proved  lo  be  inade- 
quate to  ihe  task  of  defense.  Ameri- 
can armed  forces  were  introduced  at 
the  lasi  moment,  just  in  time  lo  save 
Pusan  in  1950,  just  in  time  to  save 
Saigon  in  1965.  Hie  American  mill- 
tar)  commitment  look  similar  forms: 
piecemeal  introduction  of  ground 
forces  to  secure  critical  areas  in  the 
south,  coupled  with  an  air  campaign 
againsl  the  north,  with  all  military 
action  being  limited  to  the  geographical 
area  of  the  contested  nation.  Limited 
as  the  commitment  was  in  each  case. 
military  initiative  ultimately  passed  lo 
the  U.S.  forces.  Intervention  occurred 
at  just  that  lime  when  the  Communists 
must  have  begun  lo  think  of  victory 
parades. 

Qie  Communis!  reaction  to  Ameri- 
can intervention  was  similar  in  both 
events.  To  salvage  the  situation  in 
Korea,  major  formations  of  the  Chinese 
Communis!  Army  were  committed.  In 
an  attempt  to  regain  the  initiative  in 
Vietnam,  major  formations  of  the 
North  Vietnamese  Army  entered  ihe 
struggle.  Communist  military  suc- 
cesses, at  first  relatively  cheap,  had 
been  made  extremely  expensive.  Pros- 
pects of  achieving  their  objective 
through  military  action  dimmed.  Vic- 
lory,  once  appearing  hut  months  or 
weeks  away,  receded  into  the  future, 
if  possible  at  all. 


\\  Idle  stalemate  does  not  accurate!) 
describe  either  the  situation  in  Korea 
at    the   lime   armistice    negotiations    be- 

•  an  or  the  situation  in  Vietnam  lodav. 
the  two  situations  can  he  depicted  as 
ones  in  which  victory  in  a  military 
sense    cannot    he    quickly    achieved    by 

either  side  with  the  force  levels  de- 
ployed. In  Korea  a  realistic  estimate 
of  the  military  situation  led  the  Com- 
munists to  propose  truce  talks  —  a  pro- 
posal accepted  eagerly  by  the  United 
Stales.  In  Vietnam  the  Communist 
estimate  has  not  yet  led  them  to  a 
similar  conclusion. 

In  the  meantime,  battles  in  Vietnam 
have  resulted  in  over  6,000  Commu- 
nists being  interned  in  prisoner-of-war 
camps  in  the  south5  as  were  169.000 
Communists  at  the  time  of  the  Korean 
negotiations.4  As  of  August  1967  there 
were  approximately  650  American 
military  personnel  who  were  classified 
as  either  missing  or  as  prisoners  of 
war  in  North  and  South  Vietnam.  Ihe 
United  Stales  believed  that  some  200 
of  these  men  were  being  held  as  pris- 
oners of  war.  Also  held  as  prisoners 
of  war  were  an  unknown  number  of 
soldiers  of  the  Army  of  the  Republic 
of  Vietnam  (ARVN).n  This  compares 
to  3,74(3  American,  8,.'>2I  personnel  of 
the  Republic  of  Korea  Army  (HOKA  I, 
and  1,377  personnel  from  other  na- 
tional contingents  of  the  United  Nations 
Command  who  were  held  in  North 
Korea/'  While  the  weight  of  prisoners 
on  both  sides  is  smaller,  a  larger  num- 
ber is  again  held  by  the  side  allied  with 
the  United  Stales. 

The  U.S.  Government  cannot  turn 
its  back  on  the  Americans  in  enemy 
hands.  It  is  obligated  by  the  funda- 
mental beliefs  underlying  the  American 
political  system  lo  do  all  it  can  lo 
obtain  the  release  of  its  citizens.  The 
Code  of  Conduct  promulgated  in  l().">r> 
for  ihe  guidance  of  U.S.  servicemen 
made  even  more  explicit  this  obligation 
of  the  U.S.  Government.' 
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The  code  formally  imposes  obliga- 
tions on  the  individual  members  of  the 
Armed  Forces  of  the  United  States, 
but  it  is  the  last  sentence  of  the  last 
article  which  is  pertinent  to  this  paper. 
It  reads,  "I  will  trust  in  my  God  and 
the  United  States  of  America."  The 
Department  of  Defense  has  stated  in 
its  training  instructions, 

Just  as  you  have  a  responsibility  to 
your  country  under  the  Code  of  Con- 
duct, the  United  States  Government  has 
a  matching  responsibility — -always  to 
stand  behind  every  American  fighting 
man.  An  individual  unfortunate  enough 
to  become  a  prisoner  of  war  will  not 
be  forgotten  by  his  Government  .  .  . 
his  Government  will  use  every  practical 
means  to  establish  contact  with  and 
support  our  prisoners  of  war,  and  to 
gain  their  release.8 

American  negotiators  in  Vietnam, 
therefore,  will  be  subject  to  limitations 
and  pressures,  as  were  their  predeces- 
sors in  Korea,  that  Communist  negotia- 
tors do  not  experience. 

Differences.  While  the  situations 
in  \ietnam  and  in  Korea  have  striking 
similarities,  they  are  not  carbon  copies. 
In  1951-53  the  Communist  forces  could 
be  treated  as  the  instrument  of  a  mono- 
lithic bloc  led  by  Moscow.  In  Vietnam 
in  1968  this  situation  no  longer  holds. 
The  Si  no-Soviet  split  places  Hanoi  in 
a  middle  position  between  the  two 
Communist  giants  —  a  position  which 
provides  some  freedom  of  maneuver 
and  independence  but  which  is  never- 
theless precarious.  In  order  to  retain 
the  support  of  both,  Hanoi  must  some- 
how reconcile  the  divergent  desires  of 
each.  The  statements  of  Kosygin  and 
Chou  in  1968  do  not  cany  the  same 
authority  regarding  the  Vietnam  war 
as  did  the  statements  of  Stalin  and 
Chou  of  1952  regarding  the  Korean 
war.  It  would  be  unrealistic  today  lo 
rely  upon  (he  Communists  making  con- 
cessions in  Asia  in  order  lo  influence 


events  in  Kurope  or  elsewhere  on  the 
international  scene.  It  would  be  equally 
unrealistic  lo  rely  on  American  actions 
outside  of  Asia  influencing  events  in 
Vietnam.  The  leverage  of  both  the 
United  Slates  and  the  U.S.S.R.  is  there- 
fore considerably  reduced  in  Vietnam 
as  compared  to  Korea. 

As  in  Korea,  the  Communists  in 
Vietnam  find  it  advantageous  to  cam- 
ouflage the  identity  of  their  partici- 
pants in  the  fighting.  In  the  Korean 
case  the  Communists  professed  that 
North  Korea  was  their  only  belligerent, 
maintaining  the  fiction  that  the  "Chi- 
nese People's  Volunteer  Army"  was 
only  assisting  it.  In  Vietnam  the  cam- 
ouflage is  even  denser,  the  Communists 
insisting  that  the  only  belligerent  is 
the  so-called  National  Liberation  Front 
in  South  Vietnam.  The  Hanoi  Govern- 
ment doesn't  admit  that  regular  units 
of  the  North  Vietnamese  Army  partici- 
pate in  the  fighting  in  South  Vietnam. 
Negotiations  for  a  military  cease-fire 
in  Korea  were  conducted  with  two  rep- 
resentatives, one  from  the  North  Korean 
Armv.  one  from  the  Chinese  Army.  In 
Vietnam,  assuming  that  the  North  Viet- 
namese  continue  to  maintain  the  fic- 
tion of  their  nonparticipation,  ihey 
may  insist  that  negotiations  concerning 
a  cease-fire  in  South  Vietnam  be  con- 
ducted with  representatives  of  the  Na- 
tional Liberation  Front  even  though 
it  is  North  Vietnam  that  holds  the  ma- 
jority of  American  prisoners. 

On  the  U.S.  and  allied  side,  the 
command  relationships  between  U.S. 
forces  and  indigenous  forces  are  not 
the  same  as  they  were  in  Korea.  In 
Korea  all  forces,  including  those  of 
South  Korea,  were  under  the  opera- 
tional control  of  the  United  Nations 
Command;  in  Vietnam  such  an  ar- 
rangement docs  not  exist.  Gen.  William 
C.  Westmoreland,  the  U.S.  Commander 
in  Vietnam,  does  nol  exercise  com- 
mand over  the  Republic  of  Vietnam 
Armed  Forces   (HVNAFV,  nor,  indeed, 
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lIlOSC    I    S.     font's    bring    emplo\ed     ill 

ihe  an  cam|>aign  againsl  North  Viet- 
nam.n  Subordinate  I  ,S.  commanders 
d"  in»i  command  Vietnamese  \nn\ 
\K\  \  units  .i-  did  the  Eighth  I  .S. 
\im\  Commander  over  South  Korean 
units.  Lacking  a  single  military  com- 
mand, it  is  unlikel)  that  one  senior 
delegate  t<>  an  armistice  conference 
could  he  empowered  lo  represent  all 
anti-CommunisI  forces  as  did  Adm.  C. 
Turner  J«>\  and  later  Gen.  William  K. 
Harrison  in  Korea. 

Summary,  In  our  comparison  of 
Vietnam  with  Korea,  we  have  deter- 
mined thai  in  each  case  the  Communist 
objective  has  been  the  same:  to  unif\ 
h\  force  a  divided  nation  into  a  Com- 
munist stale.  We  have  seen  that  the 
intervention  of  U.S.  armed  force  in 
each  case  frustrated  the  Communist 
purpose  and  that  a  military  situation 
resulted  in  which  neither  side  was  able 
for  willing)  to  achieve  military  su- 
periorih  that  would  allow  dictating 
the  terms  of  an  armistice.  Prisoners 
of  war  have  been  generated  by  the 
fighting,  the  large  majority  again  being 
held  by  the  anti-Communist  forces.  In 
Korea  the  military  situation  led  to 
truce  talks  during  which  the  repatria- 
tion of  prisoners  of  war  was  negotiated. 
hi  Vietnam  the  military  situation  has 
not  yet  led  to  truce  talks,  and  there  is 
no  assurance  that  it  will.  The  repatria- 
tion of  prisoners  of  war  must,  neverthe- 
less, be  negotiated  if  the  United  Slates 
is  to  meet  its  commitment  to  its  per- 
sonnel as  expressed  in  the  Code  of 
Conduct.  Because  of  the  fiction  of  noil- 
participation  by  North  Vietnam  in  the 
southern  battles,  it  appears  at  this  time 
that  separate  negotiations  mav  well 
have  to  be  held  with  the  Hanoi  regime 
and  with  the  National  Liberation  Front. 
Difficulties  could  also  be  encountered 
on  the  I  niled  Stales-Republic  of  \  iel- 
nani  side  due  lo  the  lack  of  a  single 
unified  command.    With  these  similari- 


ties and  differences  between  the  two 
situations  in  mind,  we  will  turn  10  our 
stud)  of  the  Korean  negotiations. 

II  —  KOREA:  THE  INITIAL 
NEGOTIATIONS 

The  Korean  armistice  was  signed  .'{ 
years  and  1  month  after  the  outbreak 
of  hostilities:  but  during  2  of  those  3 
years  negotiations  with  the  enemy 
were  being  conducted  to  terminate  the 
fighting.  The  most  difficult  issue  to 
resolve  stemmed  from  fundamental  dis- 
agreement on  whether  a  prisoner  of 
war  had  a  choice  lo  be  repatriated.  The 
United  Nations  Command  (UNC)  main- 
tained that  he  did  have  a  choice,  and 
it  would  return  no  prisoner  of  war  who 
indicated  he  would  resist  repatriation. 
The  Communist  side  held  that  all  pris- 
oners of  war  must  be  repatriated  re- 
gardless of  their  desires.  The  UNC 
stayed  with  its  position  until  the  end. 
The  Communists  eventually  made  the 
necessary  concessions  that  allowed  the 
armistice  to  be  concluded. 

To  facilitate  discussion,  the  2-year 
negotiations  will  be  separated  into  five 
phases  as  they  pertained  to  the  pris- 
oner of  war  issue: 

Phase  I  (July-December  1951  )  :  The 

prediseussion  phase.  Prisoners  of  war 
included  as  an  agenda  item,  but  no 
negotiations  on  the  issue  are  conducted. 

Phase  II  (December  1951 -April 
1952):  Initial  negotiations.  Opposing 
positions  are  reached  on  repatriation. 
Agreement  to  poll  prisoners  on  their 
desire. 

Phase  III  (April  1952-October 
1952):  Deadlock.  Results  on  poll  are 
announced.  Repatriation  becomes  sole 
unresolved  issue.  Attempts  at  compro- 
mise fail. 

Phase  IV  (October  1952-February 
l()o.>l:  Ceneral  Assembb  debates. 
Negotiations  in  recess.  General  As- 
sembly passes  resolution  sponsored  by 
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India. 

Phase  V  (February-July  1953): 
Agreement  reached.  Sick  and  wounded 
prisoners  exchanged.    Armistice  agree- 


ment signed. 


Each  of  the  above  phases  will  be  dis- 
cussed in  turn,  with  emphasis  on  the 
reasoning  behind  the  actions  taken  by 
each  side. 

Determining  the  UNC  Position. 

The  UNC  position,  initially  termed 
"voluntary  repatriation,'"  was  in  full 
accord  with  Western  liberal  tenets  hold- 
ing that  each  man  has  a  voice  in  his 
own  destiny.  It  was  not  a  position 
that  was  assumed  automatically  by  the 
U.S.  Government.  It  was  taken  some- 
what reluctantly.  The  initial  instruc- 
tions to  General  Ridgeway  on  the  pris- 
oner-of-war question  were  in  the 
context  of  confining  the  negotiations 
solely  to  military  matters.  The  armis- 
tice was  to  insure  that  the  Communists 
did  not  profit  militarily  by  a  cease-fire. 
The  UNC  negotiators  were  to  insist  on 
no  reinforcement  of  troops  except  a 
one-for-one  replacement  and  prisoners 
of  war  were  to  be  exchanged  likewise 
on  a  one-for-one  basis.  If  agreement 
on  these  points  could  be  obtained,  no 
manpower  increase  on  one  side  would 
result  that  was  not  to  be  enjoyed  by 
the  other.1 

Armistice  negotiations  began  on  10 
July  1951.  Both  sides  agreed  without 
dispute  to  include  as  Item  Four  of  the 
agenda,  "Arrangements  relating  to 
prisoners  of  war."  In  late  August  the 
JCS  informed  General  Ridgeway  that 
he  could  develop  for  planning  purposes 
a  negotiating  position  based  on  volun- 
tary repatriation.'-  At  the  end  of  World 
War  II  U.S.  leadership  had  been 
shocked  at  the  reaction  of  former  So- 
viet and  Eastern  European  personnel 
who  had  to  be  forced  to  return  to  their 
Communist  homelands.  They  had  been 
even    more    severely    shocked    b\     the 


treatment  these  returnees  had  received 
at  the  hands  of  the  Communists.'5  The 
humanitarian  aspect  of  the  UNC  posi- 
tion therefore  had  great  appeal.' 

In  November,  General  Ridgeway 
submitted  to  the  JCS  his  plan  on  pris- 
oner-of-war negotiations.  lie  proposed 
to  attempt  a  one-for-one  exchange.  If 
the  Communists  agreed,  the  UNC  could 
retain  or  release  prisoners  who  did  not 
want  to  return  since  it  held  many  more 
prisoners  than  did  the  Communists.  If 
the  Communists  insisted  upon  an  all- 
for-all  exchange,  Ridgeway  was  pre- 
pared to  agree. •'  The  JCS  approved 
these  proposals  but  suggested  that 
Ridgeway  try  to  gel  Communist  agree- 
ments to  a  scheme  whereby  a  joint 
UNC-Communisl  team  would  screen 
prisoners  prior  to  their  release.  Those 
who  indicated  they  did  not  desire  re- 
patriation would  remain  with  their 
captors. ,;  When  Rear  Adm.  Rulhven 
E.  Libby  entered  negotiations  on  II 
December  1951  as  head  of  the  UNC 
subdelegalion  on  Item  Four,  he  did 
not  have  a  firm  mandate.  He  was  to 
seek  agreement  on  a  one-for-one  ex- 
change thereby  insuring  the  principle 
of  voluntary  repatriation.  He  was  not 
to  insist  on  such  an  exchange,  how- 
ever, to  the  jeopardy  of  the  speedy  re- 
turn   of    Communist-held    prisoners. 

Negotiations  Begin.  The  first 
agreement  between  Admiral  Libby  and 
his  Communist  counterpart  was  to  ex- 
change rosters  of  the  prisoners  of  war 
held  bv  each  side.  The  Communists' 
rosters  indicated  they  held  only  7,142 
of  the  88,000  South  Korean  soldiers 
carried  as  missing.  They  admitted  to 
holding  only  3.198  of  the  7.112  U.S. 
personnel  listed  as  missing.  Of  the 
188.000  personnel  listed  by  the  Com- 
munists as  missing,  the  UNC  could 
provide  the  names  of  169.000  captives. 

As  had  been  feared,  the  Communists 
insisted  on  an  all-foi-all  exchange.  The 
Communists     therein     would     be    ex- 
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i  li.i  "nl\    some    1 0.000  pi  isonci s 

foi    ovn     100.000.      \n    equivalent    of 

somf    ll*   «h\  i^i«m^    would    he    added    |ci 

the  Communis!  four,  Admiral  Lihh> 
ohj(N  led  l«»  I  hi-  inet|uit)  and  further  ae- 
(  used  the  Communists  <>f  not  reporting 
all  ihe  prisoners  the)  held. 

In  explaining  the  discrepancy  be- 
I  ween  ihe  number  of  prisoners  the 
Communists  had  boasted  as  having 
raptured  during  the  fighting  and  ihe 
number  on  the  rosters  ihe)  submitted 
to  the  I  NC  negotiators,  the  Commu- 
nists claimed  that  the  lists  were  small 
because, 

.  .  .  we  allowed  | host*  who  wanted  In 
po  l>.i<  k  home  and  did  not  want  In  join 
a  war  against  iheir  own  country  (Kor- 
ean^* In  pn  bark  and  live  a  peaceful 
life  at  home.  And  we  directly  released 
at  the  front  those  foreign  prisoners  <d 
war  I  non-Koreans)  who  did  not  want  to 
join  the  war  apainsl  people  who  fijdit 
for  their  real  independence,  who  fijilil 
for  their  own  people.  These  measures 
of  ours  are  perfectly  ri<:ht  .... 

litis  claim  was.  in  essence,  a  statement 
thai  the  Communists  had  allowed  their 
captives  a  choice.  The*  had  already 
practiced  voluntary    repatriation. 

Idie  UNC  presented  ils  first  substan- 
tive proposal  on  prisoners  of  war  on  2 
January.  Il  was  a  crucial  point  in  ihe 
negotiations,  because  il  was  ihis  |)m. 
posal  which  first  officially  linked  the 
I  NC  t<>  the  concept  of  "voluntary  re- 
patriation." Admiral  Libby  staled  that 
the  I  NC  would  accept  the  concept  that 
had  been  practiced  by  the  Commu- 
nists. It  would  release  prisoners  who 
upon  their  release  could  exercise  in- 
dividual option  as  lo  whether  to  return 
to  their  own  aim\  or  join  the  captur- 
ing side.  It  was  proposed  that  the  In- 
ternational Red  Cross  supervise  the 
exercise  of  the  choice.  To  alleviate  an) 
militarx  advantage,  Libby  proposed 
that  prisoners  of  war  in  excess  of  a 
one-for-one  exchange  he  paroled,  not 
to    fight    again    against    their    captors. 


Similarly.  I  hoar  who  refused  repatria- 
tion would  uol  he  allowed  lo  lake  up 
arms  against  the  other  side.  The  UNC 
had  not  onl)  adopted  "voluutan  re- 
patriation," it  had  at  the  same  lime 
retreated  from  iK  original  position  of 
a  pure  one-for-one  exchange,  substitut- 
ing therefore  an  unenforceable  parole 
s)  stem." 

Negotiations  on  the  2  January  pro- 
posal continued  for  the  next  3  months. 
During  the  course  of  these  negotiations 
the  UNC  completely  dropped  tin;  phrase 
"one-for-one"  and  "equal  numbers" 
from  the  repatriation  principles.  The 
basic  demand  of  the  UNC  became  "no 
forced  repatriation"  in  lieu  of  "volun- 
tary repatriation."  The  Communists, 
on  their  side,  conceded  that  natives  of 
South  Korea  held  prisoner  by  the  UNC 
might  have  an  option,  but  that  Chinese 
and  North  Korean  prisoners  must  be 
returned. !t  This  was  an  apparent  re- 
heat from  their  previous  "all-for-all" 
demand. 

Agreement    to    Poll    Prisoners. 

On  1  April  the  UNC  proposed  that 
"the  release  and  repatriation  of  such 
prisoners  of  war  shall  be  effected  on 
the  basis  of  lists  which  shall  be  checked 
by  and  shall  be  mutually  acceptable  lo 
both  sides  prior  to  the  signing  of  the 
Armistice  Agreement."  The  UNC 
added  two  understandings,  however, 
which  clearly  held  there  would  be  no 
forced  repatriation  stating  that,  "those 
who  could  not  be  repatriated  without 
the  application  of  force  shall  be  re- 
leased by  the  detaining  power  and 
reset  I  led  ...  in  a  location  of  their  own 
choosing  .  .  .  ."  10 

In  discussing  this  proposal  the  Com- 
munists insisted  on  being  furnished  a 
round  figure  on  the  numbers  of  prison- 
ers the  UNC  might  return  to  the  Com- 
munist side.  They  were  told  116.000, 
a  figure  admittedly  based  on  guesswork 
bul  a  sincere  estimate  that  the  lar  Ivasl 
Command   had    furnished    the   Depart- 
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men  I    of   the    Army    in    mid- February. 

To  obtain  more  accurate  information 
it  was  agreed  that  the  prisoners  would 
have  to  be  polled.  Once  again,  the 
Communists  appeared  to  move  from 
their  "all-for-all"  position.  General 
Ridgeway  had  previously  objected  to 
his  superiors  in  Washington  on  con- 
ducting the  prisoner  poll,  believing  that 
one  of  his  strongest  points  was  that  the 
prisoner's  choice  would  be  expressed 
at  the  exchange  point  in  the  presence 
of  representatives  of  both  sides  and 
neutral  observers.11 

Analysis  of  Motives.  As  we  have 
categorized  the  negotiations,  the  initial 
phase  terminated  with  the  agreement 
to  poll  the  prisoners.  Before  proceed- 
ing to  the  next  phase,  the  motives  be- 
hind the  actions  taken  to  date  by  each 
side  should  be  examined.  On  the  U.S. 
side  four  objectives  can  be  considered: 

1.  To  obtain  the  speedy  and  com- 
plete release  of  U.S.  prisoners  in  Com- 
munist camps. 

2.  To  prevent  a  manpower  advantage 
from  accruing  to  the  Communists. 

3.  To  avoid  forcing  anti-Communist 
prisoners  back  into  Communist  con- 
trol. 

4.  To  achieve  a  psychological  victory 
over  the  Communists  bv  illustrating 
that  a  substantial  number  of  their 
soldiers  did  not  desire  to  return  to  the 
Communist  Promised  Land. 

The  first  objective  was  overriding, 
and  in  order  to  achieve  it  the  second 
objective  had  been  abandoned  early 
with  the  substitution  of  the  unenforce- 
able parole  feature  for  the  initial  "one- 
for-one"  position.  In  compromising 
on  the  one-for-one  principle,  however, 
it  became  more  difficult  to  achieve  the 
third  objective  without  forcing  a  loss 
of  face  on  the  Communists  and  therein 
cause  a  hardening  of  their  position  and 
a  subsequent  failure  to  gain  the  first 
objective.  While  the  second  objective 
then    was    compatible    with    the    third. 


both  were  in  opposition  to  the  fust. 
The  second  objective  the  United  Stales 
was  willing  to  concede,  but  not  the 
third.  Once  public  opinion  was  mar- 
shaled behind  the  principle  of  no 
forced  repatriation,  the  UNC  negotia- 
tors' flexibility  was  lost.  It  is  one  thing 
to  compromise  to  gain  agreement;  it 
is  quite  another  to  compromise  on  a 
humanitarian    principle. 

At  this  stage  of  the  negotiations  the 
United  States  cannot  be  accused  of 
merely  attempting  to  score  a  psycho- 
logical victory  by  demonstrating  that 
many  prisoners  were  not  desirous  of 
returning  to  the  good  life  of  a  Com- 
munist society.  The  prisoners  had  not 
been  polled  to  determine  their  views, 
and  while  the  UNC  may  have  suspected 
that  many  would  not  want  to  return, 
they  did  not  know  how  many  would 
refuse.  It  can  only  be  concluded  that 
the  U.S.  purpose  was  essentially  hu- 
manitarian. 

The  objectives  behind  the  Commu- 
nist position  are  more  difficult  to  deter- 
mine, and  we  must,  to  a  degree,  specu- 
late on  their  substance.  First,  the  more 
than  101). 000  prisoners  in  UNC  camps 
represented  a  considerable  military  as- 
set that  the  Communists  undoubtedly 
would  have  preferred  to  recover.  Sec- 
ond, the  Communists  probably  be- 
lieved, and  not  mistakenly,  that  any 
prisoners  that  were  not  returned  to 
them  would  be  released  to  serve  Chiang 
Kai-shek  and  Syngman  Khee.  Third, 
the  Communists  may  have  suspected 
that  many  of  their  personnel  would 
refuse  repatriation.  They  knew  full 
well  that  the  Chinese  soldiers  were  not 
volunteers,  that. many  of  the  Chinese 
prisoners  were  ex-soldiers  of  the  Na- 
tionalist armies  and  many  of  the  Ko- 
reans ex-soldiers  of  the  Army  of  South 
Korea.  Mass  refusal  to  be  repatriated 
would  constitute  a  major  psychological 
defeat. 

All  of  the  reasons  outlined  above 
may  have  played  a  part  in  the  decision 
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of  llio  Communists  In  be  obstinate  on 
llit*  mailer  <>f  prisoner  exchange.  Wlial 
a |)| x\i is  even  more  likel\,  however,  is 
llial  the  Communists  considered  the 
I  S.  prisoners  in  (heir  hands  lo  be  an 
assel  which  should  nol  be  expended 
prematurely.  Agreement  had  nol  yel 
hern  reached  on  other  issues  of  the 
armistice.  Refusing  lo  agree  on  pris- 
oner repatriation,  the  Communists  re- 
tained bargaining  power  lliat  thev  could 
apply  lo  gain  concessions  on  olher  is- 
sues, not  only  in  llie  Korean  neirolia- 
(ions  but,  if  required,  elsewhere  in  die 
cold  war.  The  Communists  may  have 
looked  lo  a  future  when  public  pa- 
tience within  the  United  Slates  and  its 
allies  would  grow  thin.  The  agitation 
lo  slop  the  war.  to  recover  prisoners, 
could  cause  deep  disscution  within  the 
United  Slates  and  between  the  United 
Slates  and  jts  allies.  Unfettered  In 
any  humanitarian  concern  for  their 
own  personnel  or  for  the  prisoners  they 
held,   the   Communists   refused    lo   give 

up  their  greatest   negotiating  asset, 
i  <  ~  « 

Whatever  motives  may  have  guided 
the  parlies  in  the  negotiations,  much 
of  llie  discussion  was  characterized  1>\ 
legal  arguments  on  llie  interpretation 
of  the  Geneva  Conventions  of  \()\l). 
The  Communist  side  presented  a  "liler- 
ali<l  argument  based  on  the  first  para- 
graph of  article  IK)  which  reads. 
"Prisoners  of  war  shall  h(3  released  and 
repatriated  without  delay  after  the  ces- 
sation of  hostilities."  They  then  cited 
article  7  which  slates  that,  "Prisoners 
of  war  may  in  no  circumstances  re- 
nounce in  pari  or  entirety  the  rights 
secured  to  ihem  hv  the  present  Con- 
vention    .  .  .     '- 

Opposed  to  the  literal  interpretation 
of  the  Communists  was  the  UNC  inter- 
pretation thai  in  considering  the  con- 
vention in  its  whole  context  there  was 
nothing  to  lead  one  to  believe  a  pris- 
oner of  war  must  be  forced  to  return 
home  when  thai  was  not  his  desire. 
T  he  \1NC  maintained  thai  the  conven- 


tion insured  an  opportunity  lo  go  home 
hut  did  not  negate  the  right  of  a  stale 
lo  grant  political  asylum  to  an  indi- 
vidual when  il  selected  lo  do  so.  The 
UNC  contended  that  die  spirit  of  the 
convention,  l<>  protect  the  individual 
rights  of  prisoners  of  war,  clearly 
would  be  violated  by  forcible  return.13 

The  UNC  was  correct  in  that  the 
drafters  of  the  convention  had  not 
envisaged  a  detaining  power  having 
to  use  force  lo  return  a  prisoner  of 
war  to  his  homeland.  Article  118  had 
been  written  under  the  assumption  that 
the  great  majority  would  desire  re- 
patriation, so  that  the  guarantee  of  this 
right  was  of  primary  importance.  An 
amendment  by  Austria  had  actually 
proposed  provisions  for  voluntary  re- 
patriation hut  had  been  rejected  on 
the  grounds  that  such  provision  might 
be  used  lo  the  detriment  of  the  prisoner 
of  war  and  allow  undue  coercion  by 
the  detaining  power.14 

The  UNC  argument,  however,  was 
not  universally  convincing.  After  the 
conclusion  of  the  armistice.  Adm.  C. 
Turner  Joy.  senior  UNC  delegate,  ex- 
pressed  reservations,  slating  thai  "the 
principle  of  voluntary  repatriation  was 
an  arbitrary  one,  commanding  no  solid 
support  in  the  Geneva  Conventions  ex- 
cept h\  unilateral  interpretation  of 
that  convenanl"  and  that  llie  Commu- 
nist interpretation  thai  the  Geneva  Con- 
vention required  the  return  of  all  pris- 
oners lo  the  side  of  their  origin  was 
"a  correct  literal  interpretation  of  that 
convenant."  1:* 

Perhaps  the  arguments  of  the  UNC 
would  have  found  more  widespread 
support  if  they  had  contained  less  lofty 
appeals  to  humanilarianism  and  more 
legal  substance.  Article  118  calls  for 
release  and  repatriation.  Forcible  re- 
patriation obviously  would  have  re- 
quired detention  and  repatriation 
through  conveyance  of  the  prisoner  <>f 
war  under  some  sort  of  restraint  lo  llie 
authorities  of  hi^  own  country."' 
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The  appeal  of  I  lie  Comnuinisls  to 
the  Geneva  Conventions  was  entirely 
cynical.  Admiral  Libby  had  pointed 
out  to  them  that  they  themselves  had 
already  practiced  voluntary  repatria- 
tion. They  violated  repeatedly  other 
articles  of  the  convention,  such  as  the 
requirement  of  furnishing  rosters  of 
prisoners  to  the  International  Red 
Cross,  allowing  inspection  by  that 
body,  and  the  proper  marking  of  pris- 
oner-of-war camps  —  not  to  mention 
their  maltreatment  of  prisoners,  as 
was  revealed  later. 


HI  _  KOREA:  THE  DEADLOCK 

The   Polling   of    Prisoners.     On 

8  April  screening  of  prisoners  of  war 
commenced  in  the  UNC  camps.  No 
effort  was  ma\de  by  the  UNC  to  in- 
fluence prisoners  to  refuse  repatriation. 
Quite  the  reverse  was  true.  The  UNC 
leaned  over  backwards  to  encourage 
prisoners  to  choose  repatriation.  At 
UNC  insistence  the  Communist  nego- 
tiators had  provided  an  amnesty  state- 
ment that  was  read  to  all  prisoners 
prior  to  the  screening.1  The  screening 
was  completed  on  the  15th.  The  re- 
sults were  as  shocking  to  the  UNC  as 
to  the  Communists. 

On  19  April  the  Communist  negotia- 
tor was  informed  that  of  the  170,000 
military  and  civilian  prisoners  in  UNC 
hands,  only  about  70,000  would  re- 
turn to  the  Communists  without  the 
use  of  force:  7,200  civilian  internees; 
3,800  South  Koreans;  53,900  North 
Koreans;  and  5,100  Chinese.  What- 
ever reason  the  Communists  initially 
had  for  wanting  an  all-for-all  exchange 
was  now  submerged  in  their  need  to 
overcome  the  psychological  blow  and 
propaganda  defeat  caused  by  over  one- 
half  of  their  personnel  refusing  to  re- 
turn home.  The  Communists  felt  they 
had  been  deliberately  deceived  by  be- 
ing furnished  the  llt),000  figure  only 


to  have  it  reduced  to  70,000.-  They 
fell  they  had  been  duped  and  led  into 
a  propaganda  trap.  They  had  certainly 
fallen  into  a  trap;  but  the  UNC,  in  its 
ignorance  of  the  true  extent  of  the 
prisoners'  feelings,  had  not  known  it- 
self of  the  trap's  existence. 

The  Package  Proposal.  The  next 
move  by  the  UNC,  and  one  long  in 
preparation  in  the  event  that  the  Com- 
munists did  not  accept  the  results  ol 
the  prisoner  poll,  was  to  present  a 
package  proposal  that  the  UNC  hoped 
would  resolve  all  outstanding  issues. 
The  three  issues  remaining  were: 

1.  Repatriation  of  prisoners  of  war. 

2.  Whether  the  Communists  were  to 
be  allowed  to  rehabilitate  airfields  in 
North  Korea  that  had  been  destroyed 
by  U.S.  bombings. 

3.  Whether  the  U.S.S.R.  could  serve 
as  a  member  of  the  Neutral  Nations 
Supervisory   Commission. 

The  UNC  proposal  conceded  the  air- 
fields issue  in  exchange  for  a  conces- 
sion on  naming  the  U.S.S.R.  to  the 
commission.  The  UNC  position  on 
"no  forced  repatriation"  was  substan- 
tially unchanged,  however.  Admiral 
Joy  presented  this  proposal  in  execu- 
tive plenary  session  on  28  April.  The 
Communists,  still  smarting  from  the 
results  of  the  camp  screening,  rejected 
it,  but  the  only  unresolved  issue  now 
remaining  was  the  repatriation  of  pris- 
oners of  war.  The  negotiations  were 
in  complete  deadlock  as  the  UNC  had 
officially  taken  its  "final  and  irrevoca- 
ble position."  3 

War  in  the  PW  Camps.  Com- 
munist efforts  now  turned  to  a  massive 
and  worldwide  propaganda  campaign 
to  discredit  the  screening  of  prisoners 
that  had  resulted  in  over  half  of  their 
captured  personnel  refusing  to  return 
to  the  Communist  side.  In  this  effort 
they  exploited  thoroughly  the  incred- 
ibly   bad    administration    and    lack    of 
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control  in  the  prisoner-of-war  camps 
of  the  U.N.  Command.  The  U.N.  au- 
thorities in  charge  of  the  camps  did 
not  know  at  the  start  of  the  negotia- 
tions exactly  how  many  prisoners  they 
held,  who  they  were,  or  what  their 
desires  might  he  toward  repatriation. 
In  certain  compounds  thev  did  not 
have  internal  control  of  the  prisoners, 
such  control  having  passed  to  Com- 
munist organizers  inside  the  fences. 
The  camp  authorities  had  simply  failed 
to  visualize  that  hard-core  Communist 
prisoner  groups  would  grow  up  inside 
the  crowded  camps  and  that  the  leader- 
ship of  these  groups  could  still  receive 
instructions  from  and  remain  respon- 
sive to  the  Communist  command  in 
North   Korea.4 

As  early  as  September  1951  violence 
had  taken  place  in  the  camps,  Commu- 
nist leaders  having  murdered  18  pris- 
oners after  trial  by  a  self-appointed 
"people's  court."  On  18  December  14 
prisoners  died  in  riots  as  Communist 
and  anti-Communist  prisoner  factions 
fought  to  control  the  compounds.  In 
February  1952  when  U.S.  troops  en- 
tered a  compound  containing  5.600 
Korean  civilian  internees  in  order  to 
screen  out  hardcore  Communists  thev 

j 

were  attacked  by  some  1,000  to  1,500 
prisoners.  In  the  resulting  fight  77 
prisoners  were  killed,  but  the  com- 
pound was  not  screened.  On  13  March 
Communist  prisoners  stoned  their  Ko- 
rean guards.  Twelve  prisoners  were 
killed   in   the   retaliation   that  ensued. 

During  the  screening  in  early  April, 
seven  compounds  containing  .37,000 
North  Koreans  refused  to  submit  to 
screening.  I  hey  were  all  counted  as 
desiring  repatriation.  The  prime  ex- 
ample of  Communist  control  within 
some  of  the  compounds  and  its  direc- 
tion from  North  Korea  in  order  to 
discredit  the  screening  process  oc- 
curred on  7  i\la\ .  On  that  dale  the 
U.S.  general  officer  in  command  at 
Koje  Do  was  captured  by  the  prison- 


ers, held  inside  the  compound  for  •> 
days,  and  tried  by  a  prisoner  court, 
lie  was  released  after  the  new  com- 
mander signed  what  amounted  to  ad- 
mission of  U.S.  brutality  in  carrying 
out  the  screening.  The  Communists, 
of  course,  gave  this  unwitting  admis- 
sion worldwide  publicity  as  well  as 
demanding  explanations  at  the  negotiat- 
ing table. 

On  10  June  the  UNC  finally  regained 
control  of  the  Communist  compounds. 
To  do  so  required  a  battle  in  which 
31  prisoners  were  killed  (many  by  the 
Communists  themselves).  In  one  com- 
pound peaceably  put  under  control, 
bodies  of  16  prisoners  murdered  by 
their  fellow   inmates  were  found.5 

The  disorders  in  the  prisoner-of-war 
camps  were  exploited  to  the  maximum 
by  the  Communists,  not  only  at  the 
negotiating  table  but  by  their  world- 
wide propaganda  apparatus.  Even  in 
friendly  countries  such  as  Britain  and 
Japan  responsible  persons  were  ex- 
pressing opinions  which  indicated  seri- 
ous weakening  of  the  international 
support  that  the  UNC  had  been  receiv- 
ing on  its  screening  program  and  on 
the  principle  of  voluntary  repatriation. 
The  Communists  had  purposely  and 
effectively  employed  their  personnel  in 
the  prison  camps  as  a  propaganda 
weapon   and    negotiating   asset.11 

Despite  the  flat  Communist  rejection 
of  the  package  proposal  of  28  April 
and  the  constant  stream  of  invective 
the  UNC  negotiators  had  to  endure, 
screening  of  prisoners  continued  dur- 
ing April  and  May.  By  June  the  last 
compound  had  been  screened  with 
83,071  prisoners  requesting  repatria- 
tion and  86.867  stating  they  would 
resist  it.  It  was  almost  a  year  after 
the  armistice  negotiations  had  begun 
that  the  UNC  negotiators  had  accurate 
data  on  which  to  base  repatriation 
negotiations. 

Attempts    to    Bargain.     In    July 
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the  Communists  indicated  for  a  third 
lime  that  they  might  he  willing  to 
compromise  on  their  position.  While 
considering  in  executive  plenary  ses- 
sion the  prisoner-of-war  article  of  the 
draft  armistice,  the  senior  Communist 
delegate  frankly  told  General  Harri- 
son, now  UNC  senior  delegate,  that  the 
UNC  must  come  up  with  a  figure  ap- 
proximating 110,000  repatriates  and 
that  this  figure  must  include  all  Chi- 
nese prisoners."  General  Harrison  then 
released  to  them  the  33,000  figure  ob- 
tained in  the  latest  screening.  The 
Communists  rejected  the  UNC  list  once 
again.  The  UNC  had  held  firm  to  "no 
forced  repatriation." 

On  28  September  General  Harrison 
proposed  to  the  Communists  three  op- 
tions which  it  was  hoped  would  save 
Communist  face.  All  three  choices  re- 
tained the  principle  of  no  forced  re- 
patriation and  provided  for  transport- 
ing nonrepatriates  to  a  demilitarized 
zone.  The  options  varied  as  to  how 
further  determination  of  the  nonre- 
patriates' status  was  to  be  made,  such 
determination  being  either  observed 
or  conducted  by  combinations  of  In- 
ternational Red  Cross  and  joint  mili- 
tary commissions.  On  8  October  the 
Communists  rejected  this  proposal,  and 
the  negotiations  recessed  on  the  initia- 
tive of  the  UNC.8 

The  recess  of  the  negotiations  closes 
our  third  phase  of  the  negotiations. 
The  attempt  by  the  UNC  to  trade  a 
concession  on  airfield  rehabilitation 
for  a  concession  on  repatriation  had 
failed.  The  Communist  concessions 
had  narrowed  the  controversy  to  Chi- 
nese captives  who  did  not  desire  to 
return  to  the  volunteer  army,  but  the 
deadlock  seemed  permanent.  The  UNC 
could  not  alter  its  position  without 
either  renouncing  a  moral  principle  or 
admitting  that  its  screening  process 
was  as  dishonest  as  the  Communist 
propaganda  claimed  it  to  be.  The  Com- 
munists, on  the  other  hand,  had  suffered 


a  psychological  defeat  before  the  world 
audience  and  a  loss  of  face  that  they 
would   not  accept. 

When  the  UNC  agreed  to  the  Com- 
munist suggestion  that  the  prisoners 
be  polled  and  when  the  results  became 
known,  both  sides  found  themselves 
suddenly  in  a  position  from  which  only 
surrender  rather  than  negotiation  was 
possible.  The  objectives  of  both  sides 
had,  in  the  end,  been  determined  by 
the  sum  of  the  individual  desires  of 
14,000  captured   Chinese   soldiers. 

Unilateral  Release.  Late  in  June 
the  UNC  began  the  release  of  27,000 
Korean  civilian  internees.  This  was 
the  first  unilateral  release  of  prisoners 
by  the  UNC,  and  even  though  they 
were  classified  as  civilian  internees 
rather  than  prisoners  of  war,  the  Com- 
munists objected  bitterly.  They  were 
informed  that  the  release  was  an  in- 
ternal affair  of  the  South  Korean  Gov- 
ernment and  the  UNC  negotiators  re- 
fused to  discuss  it  further.0  General 
Harrison  suggested  at  this  time  that  if 
the  Communists  failed  to  accept  the 
revised  screening  figures  (83,071  re- 
patriates), the  UNC  should  unilaterally 
release  the  nonrepatriates,  presenting 
the  Communists  with  a  fait  accompli. 
Such  a  scheme  might  have  permit  led 
the  Communists  to  save  face  and 
thereby  speed  agreement.  Harrison's 
superiors   did   not  approve.10 

Actually,  the  idea  of  unilateral  re- 
lease of  nonrepatriates  had  been  sug- 
gested to  General  Ridgeway  as  early  as 
February  1952  by  Secretary  of  the 
Army  Earl  I).  Johnson  and  Vice  Chief 
of  Staff  for  the  Army  General  John  E. 
Hull,  during  a  visit  to  Tokyo.  Ridge- 
way had  feared  then  that  if  the  UNC 
followed  such  a  plan  it  would  not  only 
open  itself  to  charges  of  deceit  but 
would  endanger  the  lives  of  prisoners 
in  Communis!  hands.11 

In  October  the  UNC  reclassified 
11,000  South  Koreans  from  "prisoner 
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of  war"  to  "civilian  internee"  and  be- 
gan to  release  them.  The  Communist 
protests  were  again  ignored.  Once 
again  General  Harrison  suggested  that 
if  the  Communists  persisted  in  de- 
manding forced  repatriation,  the  UNC 
should  release  all  the  nonrepatriates. 
Gen.  Mark  W.  Clark,  the  new  U.N. 
Commander,  like  General  Hidgewav 
before  him,  was  not  ready  to  accept 
this  suggestion.12 

The  General  Assembly  Debates. 
Until  the  breakdown  of  the  talks  in 
Octoher  1952,  the  United  Nations  Gen- 
eral Assemhly  had  taken  no  part  in 
the  negotiations.  Partly  to  counter 
Communist  propaganda  and  partly  to 
put  the  weight  of  the  General  Assembly 
behind  the  principle  of  no  forced  re- 
patriation, the  Secretary  of  State  de- 
livered in  the  U.N.  Political  Committee 
a  3-hour  review  of  the  history  of  the 
Korean  question.  In  his  speech  Dean 
Acheson  pointed  out  that  the  U.S.S.R. 
had  accepted  the  principle  of  voluntarv 
repatriation  in  the  Treaty  of  Brest - 
Litovsk  in  1018  and  that  twice  during 
World  War  II  the  Russians  had  o  fie  red 
what  amounted  to  voluntary  repatria- 
tion to  German  soldiers  at  Stalingrad 
and  Budapest.  He  also  slated  that  the 
conflict  over  repatriation  had  been 
"wholly  unexpected"  and  "surprising" 
to  the  U.N.  Command.13 

India  took  the  initiative  in  ofTering 
on  17  November  a  resolution  to  the 
General  Assembly.  This  resolution,  af- 
ter discussion  and  amendment,  ap- 
proved repatriation  of  all  prisoners  of 
war  following  the  signing  of  the  armis- 
tice. All  prisoners  of  war  would  be 
turned  over  to  a  Neutral  Nations  Re- 
patriation Commission  in  a  demilitar- 
ized zone.  The  Commission  would 
make  every  efTort  to  facilitate  their 
return  but.  "force  shall  not  be  used 
against  prisoners  of  war  to  prevent  or 
effect  their  return  to  their  homelands." 
Each  side  would  be  free  to  explain  to 


the  prisoners  their  rights,  and  all  pris- 
oners who  had  not  <  liosen  repatriation 
after  90  days  would  be  referred  to  the 
political  conference  provided  for  in  the 
armistice  agreement.  If  this  conference 
did  not  settle  the  nonrepatriates1  fate 
within  ?>()  days,  the  prisoners  would 
be  turned  over  to  the  United  Nations 
for   disposition.11 

The  U.S.S.R.  and  the  Communist 
bloc  were  adamant  against  the  resolu- 
tion. It  was  roundly  denounced  by 
Soviet  Foreign  Minister  Vishinsky  and 
on  2<S  November  flatly  rejected  by 
Chon  En-lai.  On  3  December  a 
U.S.S.R.  counlerresolution  calling  for 
forcible  repatriation  was  voted  down 
and  the  Indian  resolution  adopted  54 
to  5,  only  the  Communist  bloc  oppos- 


ing. 


While  there  was  little  chance  of  the 
Communists  accepting  the  resolution, 
it  did  demonstrate  to  the  Communists 
that  world  opinion  as  represented  in 
the  General  Assembly  was  still  on  the 
side  of  voluntary  repatriation  despite 
the  Communist  propaganda  and  con- 
trived disorders  in  the  prisoner-of-war 
camps. 

As  the  General  Assembly  concluded 
its  debates,  the  President-elect  of  the 
United  Slates.  General  Eisenhower, 
was  visiting  Korea.  I  lis  declaration 
at  the  end  of  his  visit  on  6  December 
characterized  as  ill-founded  any  hope 
the  Communists  might  have  held  that 
the  incoming  administration  would  be 
willing  to  compromise  on  voluntary 
repatriation.1"  After  the  Republican 
administration  took  office,  the  scheme 
of  unilateral  release  of  the  nonrepa- 
triates was  once  again  recommended, 
this  lime  by  General  Clark.1'1  Events, 
however,  soon  overcame  further  dis- 
cussion of  the  concept  and  its  imple- 
mentation. 

The  fourth  phase  of  the  negotiations 
carried  no  change  in  the  basic  position 
of  each  side.  If  measured  by  forcing 
the   UNC  to  compromise  on  the  prill- 
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eiple  of  no  forced  repatriation  and  by 
persuading  olher  nations  to  abandon 
die  UNC  position,  die  Communists' 
propaganda  campaign  and  its  support- 
ing disorders  in  tbe  prisoner-of-war 
camps  bad  been  a  failure.  Tbe  U.S. 
presidential  election  bad  been  com- 
pleted, and  a  new  administration  was 
in  oflice.  There  was  no  indication, 
however,  of  a  weakening  of  U.S.  policy 
in  tbe  Far  East. 


IV  — KOREA:  AGREEMENT 

The  Key  Concession.  On  22  Feb- 
ruary 1953  General  Clark  proposed 
to  tbe  Communists  an  immediate  ex- 
change of  all  sick  and  wounded  pris- 
oners of  war.  The  Communist  reply  of 
28  March  agreed  to  the  UNC  proposal. 
Liaison  officers  met  on  7  April,  and 
on  9  April  the  exchange  of  sick  and 
wounded  prisoners  of  war  was  agreed 
upon.  Tbe  exchange,  dubbed  "Little 
Switch,"  took  place  from  21  through 
26  April.  On  the  UNC  side  5,194 
Koreans,  1,030  Chinese,  and  416  civi- 
lian internees  —  a  total  of  6,670  — 
were  returned  to  tbe  Communists  in 
exchange  for  684  prisoners  of  war,  in- 
cluding 119  U.S.  personnel.  Each  side 
had  released  approximately  5  percent 
of  tbe  prisoners  it  held. 

As  gratifying  as  the  exchange  of 
sick  and  wounded  prisoners  was  to 
the  UNC,  even  more  promising  was 
the  hint  of  a  break  in  the  Communist 
position  contained  in  their  reply  of 
28  March.  In  it  tbe  Communists  staled 
"settlement  of  the  question  of  exchang- 
ing sick  and  injured  persons  on  both 
sides  during  tbe  period  of  hostilities 
should  be  made  to  lead  to  tbe  smooth 
settlement  of  the  entire  question  of 
prisoners  of  war  .  .  .  ."  l  This  was 
followed  b\  a  statement  on  30  March 
by  Chou  Kn-lai  which  appeared  to 
contain  the  key  concession.  Chou  staled 
that  both  sides, 


.  .  .  should  undertake  to  repatriate  im- 
mediately after  the  cessation  of  hostili- 
ties all  of  those  prisoners  of  war  in  their 
custody  who  insist  upon  repatriation 
[italics  added]  and  to  hand  over  the  re- 
maining prisoners  of  war  to  a  neutral 
state  so  as  to  ensure  a  just  solution  to 
the  question  of  their  repatriation." 

Negotiations  Resume.  While 
Ghou's  statement  offered  much  promise, 
there  were  still  many  questions  to  be 
answered  and  clarified,  ll  was  agreed 
to  resume  plenary  sessions  on  the  mat- 
ter on  26  April.  The  long  recess  was 
at  an  end.  Initial  negotiations  were 
based  on  a  Communist  proposal,  and 
il  quickly  became  evident  that  there 
were  three  major  areas  of  disagree- 
ment. Two  concerned  the  explanations 
that  were  to  be  made  to  the  nonre- 
patriates,  where  they  were  to  be  held 
and  how  long  would  be  allowed  for 
them.  The  Communists  wanted  6 
months  in  a  neutral  stale,  the  UNC 
wanted  60  days  in  Korea.  The  third 
was  the  selection  of  the  neutral  stale. 
Al  this  point  General  Harrison  threat- 
ened thai  if  tbe  lalks  broke  down  again, 
the  UNC  would  unilaterally  release  all 
prisoners  who  did  not  desire  repatria- 
tion.'5 

On  7  May  a  new  Communist  pro- 
posal was  tabled.  In  it  tbe  question  of 
transporting  non repatriates  physically 
out  of  Korea  was  conceded  and  a  Neu- 
tral Nations  Repatriation  Commission 
suggested.  Poland,  Czechoslovakia, 
Switzerland,  Sweden,  and  India  were 
the  proposed  members  of  the  commis- 
sion; each  was  to  furnish  an  equal 
number  of  armed  personnel  and  to 
share  in  the  task  of  maintaining  cus- 
tody of  tbe  nonrepatriates  in  their  orig- 
inal places  of  detention.  This  plan 
bore  a  close  resemblance  to  that  con- 
tained in  the  General  Assembly  resolu- 
tion and  was  believed  by  tbe  UNC  to 
provide  a  basis  for  negotiating  an  ac- 
ceptable armistice. 

The  U.S.  Government  desired  thai 
four  conditions  be  added   to   the  pro- 
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jKiKiil.  Kirsl,  uiiniiimily  should  !><•  llie 
basis  of  business  conducted  by  the  Re- 
patrialion  Commission.   Second,  a  lime 

limit  of  30  da\s  should  be  imposed 
upon  ihe  political  conference  for  set- 
tling the  nonrepatriates'  future.  Third, 
India  alone  should  furnish  all  the 
armed  forces  and  operating  personnel. 
Finally,  not  more  than  (H)  days  could 
he  allowed  for  the  Communist  explana- 
tions to  the  nonrepatriates.  These  four 
conditions  were  put  to  the  Communists 
in  a  counterproposal  on  13  May.  The 
conditions  were  not  accepted.4 

On  25  May  the  UNC  submitted  a 
revised  proposal.  In  it  the  UNC  con- 
tinued to  insist  that  all  armed  forces 
and  operating  personnel  he  Indian.  It 
also  held  out  for  a  maximum  of  90 
days  for  explanations.  The  unanimity 
issue  was  conceded:  majority  rule  for 
the  commission  as  desired  by  the  Com- 
munists was  accepted.  The  UNC  would 
agree  either  to  turn  disposition  of  the 
nonrepatriates  over  to  a  political  con- 
ference with  a  30-day  time  limit  and 
then  release  them,  or  alternatively  let 
the  U.N.  General  Assembly  determine 
their  disposition.5 

On  1  June  the  Communists  accepted 
the  LNC  conditions,  and  by  8  June 
staff  officers  of  both  sides  agreed  on 
the  final  details  of  the  terms  of  refer- 
ence for  handling  prisoners  of  war. 
As  the  third  anniversary  of  the  start 
of  hostilities  and  the  second  anniver- 
sary of  the  start  of  negotiations  ap- 
proached, it  appeared  that  an  armistice 
was  finally  in  sight. 

Syngman     Rhee     Objects.      The 

UNC  and  the  Communists  had  agreed, 
hut  the  Government  of  South  Korea 
led  by  the  doughty  Syngman  Rhee  was 
not  yet  to  he  reconciled.  Rhee's  ob- 
jections to  the  armistice  stemmed  from 
his  lifelong  and  continuing  objective 
of  a  free  unified  Korea,  an  objective 
that  the  United  Slates  and  its  U.N. 
allies  had   long   since   abandoned.     As 


regards  spccihcalK    the  agreement   on 

handling  prisoners  of  war,  Rhee  in- 
sisted that  no  Indian  troops  would  be 
allowed  on  the  territory  of  the  Republic 
of  Korea,  that  Communists  explainers 
would  not  be  allowed  in  his  rear 
areas,  and.  finally,  that  no  Korean 
prisoners  would  be  turned  over  to 
troops  of  India,  a  nation  Rhee  consid- 
ered as  having  Communist  inclina- 
tions." 

How  far  Rhee  was  willing  to  go  to 
upset  the  approaching  armistice  could 
only  be  guessed  by  U.S.  officials. .  On 
U>  June  their  fears  were  confirmed. 
Between  midnight  and  dawn  that  day, 
with  the  collusion  of  South  Korean 
security  troops,  approximately  25,000 
anti-Communist  North  Korean  prison- 
ers of  war  escaped.  By  the  end  of  June 
only  8,600  Korean  nonrepatriates  re- 
mained of  the  some  35,100  confined  on 
17  June.  Syngman  Rhee  had  carried 
out  what  had  been  practiced  previously 
by  the  Communists  and  what  had  often 
been  considered  by  U.S.  officials:  he 
had  unilaterally  released  prisoners  of 
war  who  did  not  desire  to  be  repa- 
triated. While  the  UNC  had  considered 
such  a  measure  as  a  possible  means  of 
expediting  an  armistice,  Rhee  had  used 
it  as  a  means  by  which  he  hoped  to 
forestall   an   armistice. 

The  UNC  was  now  faced  with  nego- 
tiating on  two  fronts.  There  was  the 
task  of  gelling  Rhee's  acceptance  of 
the  armistice  and  the  task  of  persuad- 
ing the  Communists  to  continue  nego- 
tiations despite  Rhee's  release  of  pris- 
oners. The  first  task  was  accomplished 
by  Mr.  Walter  Robertson,  Assistant 
Secretary  of  Slate  for  Far  Eastern  Af- 
fairs, who  in  long  conversations  with 
Rhee  between  21  June  and  11  July  re- 
affirmed once  again  that  no  anti-Com- 
munist prisoners  would  be  returned 
to  the  Communis!  side  and  won  Rhee's 
cooperation    with    the   armistice. 

Agreement     and     Repatriation. 
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The  task  of  continuing  negotiations 
with  the  Communists  proved  less  dif- 
ficult than  winning  the  reluctant  co- 
operation of  Syngman  Rhee.  The 
negotiations  had  been  interrupted  on 
20  June  as  a  result  of  the  unilateral 
prisoner  release,  plenary  sessions  not 
resuming  until  10  July.  By  19  July 
the  Communists  indicated  a  willingness 
to  go  ahead  with  an  armistice.  A  sup- 
plementary agreement  on  prisoners  of 
Avar  was  then  completed,  providing  that 
all  nonrepatriated  prisoners  of  war 
would  be  delivered  to  the  Neutral  Na- 
tions Repatriation  Commission  in  the 
demilitarized  zone.  Rhee's  conditions 
of  having  neither  Indian  troops  nor 
Communist  explainers  on  South  Ko- 
rean soil  were  thus  satisfied.  The  Ar- 
mistice Agreement  was  signed  by  the 
respective  commanders  on  27  July 
1953. 

On  23  September  the  UNC  turned 
over  more  than  22,000  nonrepatriates 
to  the  Neutral  Nations  Repatriation 
Commission.  Of  the  14,701  Chinese 
nonrepatriates  turned  over,  410  elected 
to  return  to  Communist  control,  12 
went  to  India  with  the  custodial  force, 
and  1  1.235  returned  to  UNC  control. 
Of  the  7,900  Korean  nonrepatriates, 
188  returned  to  the  Communists,  74 
went  to  India,  and  7,601  were  returned 
to  UNC  control.  Bv  19  February  1951 
the  Chinese  under  UNC  control  had 
been  moved  to  Taiwan  and  the  Koreans 
released.  In  all  exchanges,  including 
those  of  the  sick  and  wounded  in 
April,  83,121  UNC-captured  prisoners 
were  repatriated,  some  27,000  short  of 
what  the  Communists  had  indicated 
willingness  to  settle  for  in  July  of  the 
previous   year. 

The  last  phase  of  the  prisoner  of 
war  negotiations  was  marked  by  the 
complete  capitulation  by  the  Commu- 
nists on  the  principle  of  nonforcible 
repatriation.  When  Chou  En-lai  made 
his  announcement  on  31  March  1953, 
there  was,   in  essence,  agreement    thai 


no  prisoner  of  war  would  be  forced 
to  return  to  the  side  from  which  he 
was  captured.  From  that  dale  it  is 
apparent  now  that  the  Communists  de- 
sired to  end  the  Korean  situation.  The 
final  agreement  on  the  disposition  of 
the  nonrepatriates  was  not  fundament- 
ally different  from  General  Clark's  pro- 
posals to  the  Communists  of  28  Sep- 
tember 1952  or  from  the  General 
Assembly  Resolution  of  3  December 
1952. 

We  can  only  speculate  as  to  the 
motives  behind  the  Communist  deci- 
sion to  concede  on  the  repatriation  is- 
sue and  conclude  an  armistice  agree- 
ment. The  concession  was,  however,  a 
significant  item  of  the  "peace  offensive" 
that  followed  the  death  of  Stalin  on  5 
March  1953.  The  reasons  behind  this 
"peace  offensive"  were  undoubtedly 
varied  and  may  have  been  quite  un- 
related to  the  prisoner-of-war  issue  or 
even  to  the  Korean  situation.7  The 
concession  on  repatriation  at  this  time 
does  demonstrate,  nevertheless,  that 
prisoners  of  war  in  the  Communist 
view  are  to  be  used  to  facilitate  politi- 
cal maneuverings  and  to  serve  political 
objectives. 


V  — LEGACY   AND   LESSONS 

The  Negotiations  in  Retrospect. 

A  striking  feature  of  these  long  negotia- 
tions was  that  the  only  true  negotiating, 
in  the  sense  of  give  and  take,  occurred 
between  December  1951  and  April 
1952.  Once  the  UNC  had  made  its 
"final  and  irrevocable"  offer,  its  prin- 
ciple of  voluntary  repatriation  was  not 
negotiable.  From  December  until  April 
the  UNC  had  moved  from  a  "one-for- 
one"  position  to  that  of  "no  forced 
repatriation,"  and  the  Communists  had 
moved  from  "all-for-all"  to  an  apparent 
willingness  to  accept  a  figure  of  some 
116,000  repatriates.  After  April  [952 
the  Communist  offer   to  accept   volun- 
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inn  repatriation  for  South  Koreans 
and  the  later  offer  to  accept  a  figure  of 

I  10,000,  if  it  included  all  Chinese,  were 
both  rejected  !>\  the  I  NC.  The  UNC 
efforts  t»>  have  the  Communists  accept 
\<>luntar\  repatriation  by  cloaking  it 
in  various  procedural  arrangements  at 
the  transfer  point  were  equally  fruit- 
less. Only  when  the  Communists  con- 
ceded could  the  armistice  be  brought 
about. 

It  should  be  recognized  that  the 
(  ommunists  showed  more  flexibility 
in  these  negotiations  than  the  UNC. 
Although  the)  had  themselves  applied 
voluntary  repatriation,  they  insisted 
in  the  beginning  of  negotiations  upon 
the  principle  of  complete  repatriation. 
From  this  position  they  went  to  partial 
voluntary  repatriation  and  finally 
agreed  to  the  UNC  principle.  Prisoners 
of  war  apparently  were  to  be  used  for 
whatever  advantage  the  Communists 
might  gain  from  them  under  a  particu- 
lar set  of  circumstances. 

Voluntary        Repatriation  —  A 

Legacy.  The  inflexibility  of  the  U.N. 
position  and  the  possibility  of  its  hav- 
ing been  a  major  cause  of  prolonging 
the  Korean  war  gave  rise  to  the  ques- 
tion whether  establishing  the  principle 
of  volunlan  repatriation  was  worth- 
while. 1  he  loii«  additional  months 
U.N.  personnel  had  to  endure  in  Com- 
munist prison  camps  and  the  additional 
casualties  suffered  on  the  battlefield 
were  indeed  a  high  cost.  Admiral  Joy, 
writing  after  the  armistice  was  con- 
cluded,  described    the  cost   as   follows: 

"Voluntary  repatriation'  placed  the 
welfare  of  ex-Conmiunist  soldiers  above 
that  of  our  own  United  Nations  Com- 
mand personnel  in  Communist  prison 
ramps,  and  above  that  <>f  our  United 
Nations  Command  still  nn  the  buttle 
line   in    Korea. 

Voluntary  repatriation  rosl  us  over  a 
year  of  war.  and  rosl  our  United  Na- 
tions Command  prisoners  in  Commu- 
nist   camp-    a    year    <>f    captivity.     The 


United  Nations  Command  xufTered  al 
least  r>(),0()()  casualties  in  the  continuing 
Korean  War  while  we  argued  to  protect 
a  lesser  number  df  cx-Communists  who 
did  not  wish  to  return  to  Communism.1 

If  it  was  thought  that  in  the  future 
Communist  soldiers,  recalling  the 
terms  of  the  Korean  armistice  would 
desert  in  mass,  then  conflicts  at  the 
Bay  of  Pigs,  on  the  India-China  border, 
and  in  Vietnam  have  failed  to  bear  out 
the  theory.  President  Eisenhower, 
however,  taking  a  longer  view  of  the 
principle's  influence  on  the  future, 
slated: 

The  armistice  in  Korea  [has]  inaugu- 
rated a  new  principle  of  freedom  — 
that  prisoners  of  war  are  entitled  to 
choose  the  side  to  which  they  will  he 
released.  In  its  impact  upon  history, 
that  one  principle  may  weigh  more  than 
any  battle  of  our  time.2 

Whether   insisting   on   voluntary    re- 
patriation   was   correct   or    not    at    the 
lime  of  Korea,  we  are  already  seeing 
its  impact  on  the  future.    The  United 
Stales  and  its  allies  in  Korea  sacrificed 
heavily   to  establish   this  "new  princi- 
ple of  freedom."    Even  if  the  sacrifice 
was  a  mistake  in  Korea,  it  cannot  be 
corrected    now.     In    negotiations    over 
the  prisoners  of  war  of  Vietnam  which 
may    be  held    in   the    future,   the   "new 
principle  of  freedom"  cannot  be  aban- 
doned.     Voluntary     repatriation,     for 
better  or  for  worse,  is  Korea's  legacy 
to   Vietnam. 

Lessons  from  Korea.  Though  re- 
versal of  our  Korean  position  of  volun- 
tary repatriation  is  not  a  feasible  cor- 
rective action  to  be  applied  to  Vietnam 
negotiations,  it  does  not  mean  that 
there  are  no  lessons  to  be  derived  from 
the  Korean  talks  that  have  value  for 
Vietnam.  Review*  of  the  Korean  pris- 
oner-of-war negotiations  discloses,  in 
this  writer's  opinion,  six  errors  made 
b\  the  United  Slates  that  may  have 
delayed    the    armistice    and    hence    the 
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repatriation  of  ils  captured  personnel. 
They  will  be  discussed  below  in  the 
order  in  which  they  occurred. 

Mistake  1 :  Not  insisting  that 
prisoner-of-war  matters  be  dis- 
cussed earlier  in  the  armistice  ne- 
gotiations. Discussions  on  the  pris- 
oner-of-war question  did  not  begin 
until  5  months  after  the  armistice  talks 
started.  The  settling  of  important  is- 
sues prior  to  the  prisoner-of-war  ques- 
tion being  discussed  meant  that  the 
UNC  negotiators  had  few  remaining 
concessions  to  make  that  could  be 
traded  for  Communist  concessions  on 
the  prisoner-of-war  issue.  By  the  time 
the  "package  proposal,"  tying  the  pris- 
oner-of-war issue  to  other  issues,  was 
offered,  the  only  substantive  question 
yet  unresolved  was  the  rehabilitation 
of  airfields  in  North  Korea.  This  re- 
sulted in  the  UNC  negotiating  for  the 
return  of  ils  prisoners,  about  whom  it 
cared  deeply,  while  having  little  to  con- 
cede except  Communist  prisoners, 
about  whom  the  Communists  cared 
nothing.  The  lesson  is  that  arrange- 
ments for  repatriation  of  prisoners  of 
war  should  be  settled  (or  preferably, 
carried  out)  before  the  Communists 
have  gained  all  the  concessions  they 
consider  vital  on  other  issues.  If  the 
Communists  refuse  to  agree  on  repa- 
triation of  prisoners  of  war,  we  must 
refuse  to  atzree  on  a  matter  of  im- 
porlance  to  them. 

Mistake  2:  Introducing  a  politi- 
cal issue,  voluntary  repatriation, 
into  negotiations  for  a  military 
armistice.  It  would  be  naive  to  hope 
that  a  military  armistice  conference 
does  not  have  political  overtones  and  a 
political  impact,  or  indeed  that  such 
a  conference,  like  war  itself,  is  not  a 
political  act.  Deliberately  inserting  the 
highl\  political  issue  of  voluntary  re- 
patriation into  the  prisoner-of-war  ne- 
gotiations, however,  was  not  in  the  in- 


terest of  an  early  truce,.  That  the  UNC 
purpose  might  have  been  entirely  hu- 
manitarian does  not  alter  that  conclu- 
sion. When  the  political  issue  resulted 
in  a  psychological  defeat  for  the  Com- 
munists, their  greatest  requirement 
became  lime.  Time  was  needed  to 
prove  that  the  UNC  was  brutalizing 
Communist  prisoners  into  refusing  re- 
patriation, to  allow  the  United  States 
and  its  allies  to  grow  weary  of  the 
issue,  and  to  let  the  world  forget  the 
results  of  the  screening.  It  was  almost 
a  year  after  the  poll  before  the  Com- 
munists felt  they  could  afford  a  con- 
cession. Had  the  UNC  continued  to 
insist,  as  it  did  initially,  on  a  purely 
military  armistice,  it  could  have  mag- 
nanimously offered  to  exchange  as 
many  as  six  prisoners  for  every  one 
received  and  never  have  had  to  bring 
up  the  voluntary  repatriation  issue.  One 
cannot  slate  with  assurance  that  this 
would  have  brought  about  an  earlier 
armistice,  but  it  would  have  avoided 
the  political  issue  and  precluded  what 
may  have  appeared  to  the  Communists 
either  as  an  obligation  to  spend  months 
attempting  to  discredit  the  prisoner 
polling  or  an  opportunity  to  delay  the 
negotiations.  The  lesson  is  that  there 
is  a  legitimate  basis  for  avoiding  polit- 
eal  issues  in  a  military  armistice  con- 
ference: il  should  be  exploited  when 
this  is  in  our  interest. 

Mistake  3:  Not  having  accurate 
information  on  the  desires  of  pris- 
oners of  war  as  to  their  repatria- 
tion. Had  the  UNC  decided  not  to 
introduce  the  political  issue  of  volun- 
tary repatriation  into  the  armistice 
talks,  it  could  not,  in  fact,  have  offered 
a  2,  3,  or  6  to  1  exchange  because  of 
its  abysmal  ignorance  of  the  human 
material  it  had  in  ils  camps.  Its  pris- 
oner-of-wnr  camps  were  operated  with 
the  sole  intention  of  keeping  neutralized 
the  confined  manpower  while  comply- 
in*!;  with  the  obligations  of  the  Geneva 
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Prisoner    of    War    Convention.     Only 

when  it  was  decided  to  use  this  man- 
power in  negotiations  did  the  UNC  dis- 
cover  the  complications  involved. 

lad    the    I  NC    negotiators    realized 

the  extent  of  anti-Communist  feeling 
in  the  prisoner-of-war  camps,  they 
could  have  anticipated  the  Communist 

reaction  to  the  results  of  a  prisoner 
poll.  The  chain  of  events  that  would 
follow  could  have  been  predicted  and 
therefore  avoided.  As  it  turned  out, 
until  the  results  of  the  prisoner  screen- 
ing were  learned  in  April  1952.  the 
I  \C  had  been  negotiating  in  the  (lark, 
insisting  upon  voluntary  repatriation 
when  such  insistence,  unbeknownst  to 
them,  was  leading  inevitably  to  dead- 
lock. The  direct  confrontation  on  the 
principle  of  voluntary  repatriation  need 
not  have  oceurred  had  the  UNC  known 
the  facts.  Additionally,  the  round 
figure  of  116,000  repatriates  would  not 
have  been  furnished  and  the  subsequent 
Communist  charge  of  bad  faith 
avoided.  The  lesson  from  this  mistake 
is  to  have  accurate  information  on  all 
factors  which  will  influence  the  neeotia- 
lions  before  discussions  are  started. 

Mistake  4:  Conducting  a  uni- 
lateral poll  of  prisoners.  Once  the 
Communists  agreed  to  a  poll  of  the 
prisoners,  the  UNC  should  not  have 
conducted  the  poll  unilaterally.  If  the 
results  of  a  UNC-conducted  poll  turned 
out  badly  for  the  Communists,  they 
could  claim  a  fraudulent  poll.  If  the 
poll  were  made  by  neutral  or  joint 
commissions,  the  Communists  would 
have  had  a  much  more  difficult  time 
arguing  fraud.  General  Ridgewav's 
early  reluctance  to  conduct  the  poll  and 
recommendation  that  the  chore  be  left 
to  a  neutral  commission  at  the  transfer 
point  were  well  founded.  Once  the 
Communists  learned  of  the  extent  of 
the  anti-Communist  feeling,  thev  had 
no  choice  but  to  object  to  a  second 
poll,  even  one  conducted  by  a  neutral. 


If  a  joint. or  neutral  commission,  on 
the  other  hand,  had  made  the  original 
poll,  and  every  Communist  had  ex- 
pressed a  desire  to  return  to  his  home- 
land, it  would  have  been  considered 
quite  normal.  The  lesson  is  that  the 
UNC  had  much  to  gain  by  giving  the 
poll  an  aura  of  legitimacy  that  was  dif- 
ficult to  dispute. 

Mistake  5:  Utilizing  as  a  propa- 
ganda theme  the  refusal  of  Com- 
munist prisoners  to  he  repatriated. 

It  is  understandable,  given  the  intense 
competition    of    the    cold    war    of    the 
early  i950\s,  that  any  opportunity  was 
seized    to    demonstrate   disillusionment 
within  the  enemy  camp.    It  is  equallv 
true   that   with    a    free   and    aggressive 
press  the  United  Stales  is  not  always 
able   to   present   news   in   a    restrained 
fashion.    Nevertheless,  treating  the  de- 
fection  of   Communist   prisoners   as   a 
major  ideological  victory  was  definitely 
not  in  the  interest  of  an  early  armistice 
or   an  early   repatriation   of  American 
prisoners  of  war.    If  it  bad  been  under- 
stood that  such  a  propaganda  victory 
was  actually   counterproductive  of  I  he 
U.S.   objective   in    Korea   of  obtaining 
an  honorable  cease-fire,  that  objective 
might  well  have  been  reached  earlier. 
We    were    trying   to   slop    the    military 
phase  of  the  war,   but    were  still  cam- 
paigning vigorously  on  the  psychologi- 
cal front.    The  lesson,  as  Admiral  Joy 
put    it,    is    that    "a    military    armistice 
conference  is  no  place  to  seek  a  propa- 
ganda victory 
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Mistake  6:  Failure  to  take 
greater  advantage  of  the  scheme 
of  unilaterally  releasing  prisoners. 

On  three  separate  occasions  during 
the  negotiations,  large-scale  releases  of 
Korean  prisoners  were  made  without 
the  agreement  of  the  Communist  side. 
The  Communists,  prior  to  the  start  of 
the  negotiations,  had  by  iheir  own 
admission    also    made    large-scale    re- 
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leases.  On  at  least  four  occasions  uni- 
lateral release  was  proposed  by  senior 
responsible  U.S.  officials.  Tn  each  case 
concern  that  such  action  would  jeopar- 
dize the  return  of  American  prisoners 
was  the  principal  reason  for  not  going 
through  with  the  scheme.  While  the 
Communists  objected  vehemently  on 
every  occasion  when  the  UNC  released 
prisoners,  there  is  no  indication  that 
the  release  either  delayed  the  armistice 
or  jeopardized  the  return  of  U.S.  pris- 
oners. 

The  release  of  Korean  prisoners 
would  have  been  a  relatively  simple 
matter,  as  Syngman  Rhee  proved  to 
everyone's  dismay  but  his  own.  The 
Chinese  prisoners  were  a  different  mat- 
ter. Sending  them  to  Taiwan  may  have 
been  politically  unpopular  as  Chiang 
had  been  driven  from  the  mainland 
only  2  years  before  and  was  discredited 
in  the  eyes  of  much  of  the  world. 
Nevertheless,  it  was  to  Chiang  that 
these  people  were  eventually  sent.  If 
the  prisoners  who  did  not  desire  repa- 
triation had  been  sent  to  Taiwan  prior 
to  the  start  of  the  negotiations,  and 
their  desire  to  2:0  to  Taiwan  confirmed 
by  neutral  observers,  there  was  nothing 
that  the  Communists  could  have  done 
but  accept  the  fait  accompli.  The  les- 
son from  this  mistake  is  that  if  volun- 
tary repatriation  is  to  be  practiced,  it 
should  be  done  unilaterally  and  before 
negotiations   have   started. 

While  perhaps  not  falling  in  the  cate- 
gory of  negotiating  "mistakes,"  there 
were  other  difficulties  that  the  UNC 
encountered  which  are  important  to 
the  understanding  of  the  Korean  pris- 
oners-of-war  negotiations.  The  first 
one,  causing  extreme  embarrassment 
to  the  UNC  negotiators,  was  the  lack 
of  firm  control  over  the  prisoner-of- 
war  camps.  This  was  a  basic  reason 
for  not  knowing  the  desires  of  the 
prisoners  of  war  on  repatriation,  and  it 
would  have  complicated  unilateral  re- 
leases and  could  have  made  a  shambles 


of  an)  joint  or  neutral  polling  of  the 
prisoners.  It  also  provided  the  means 
by  which  the  unilateral  screening  was 
discredited. 

A  second  difficulty  was  the  lack  of 
an  agreed  position  with  the  Govern- 
ment of  the  Republic  of  Korea.  That 
government  did  not  object  to  the  for- 
mulation of  prisoner-of-war  arrange- 
ments as  much  as  it  did  to  the  armistice 
itself.  Syngman  Rhee's  prisoner  re- 
lease was  not  successful  in  preventing 
the  armistice,  but  if  they  had  so  de- 
sired it  woidd  have  provided  an  oppor- 
tunity for  further  stalling  by  the  Com- 
munisls. 

Such  appear  to  be  the  principal  er- 
rors made  by  the  United  States  in  the 
process  of  establishing  the  principle  of 
voluntary  repatriation.  To  determine 
if  the  lessons  learned  in  Korea  have 
application  to  the  negotiations  over 
prisoners  of  war  that  might  evolve  in 
Vietnam,  it  is  necessary  to  examine 
the  current  prisoner-of-war  situation 
there.  This  is  the  object  of  the  follow- 
ing chapter. 

VI  — VIETNAM:  THE 
PRISONER  OF  WAR  SITUATION 

Application  of  the  Geneva  Con- 
vention. The  1949  Geneva  Conven- 
tion, relative  to  the  treatment  of  pris- 
oners of  war,  is  applicable  to  the 
Vietnamese  conflict  just  as  it  was  to 
the  Korean.  Article  2  states  that,  "the 
present  Convention  shall  apply  to  all 
cases  of  declared  war  or  of  any  other 
armed  conflict  [italics  added]  which 
may  arise  between  two  or  more  of  the 
High  Contracting  Parties  even  if  the 
slate  of  war  is  not  recognized  by  one 
of  them."  The  Republic  of  Vietnam 
(Saigon),  the  Democratic  Republic  of 
Vietnam  (Hanoi),  and  the  United 
States  are  all  signatories  to  the  con- 
vention. [Editor's  note:  In  the  unlikely 
event   that   the  conflict   in   Vietnam   is 
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determined  la  l>c  '"not  of  an  interna- 
tional  character,'1  Article  3  of  the 
Geneva  PW  Convention  would  apply.1 
Problems  generated  in  that  situation 
are  beyond  the  scope  of  this  paper.] 
Included  in  the  categories  of  cap- 
tives who  are  t(»  he  considered  as  pris- 
oners of  war  per  article  1  are  "members 
of  the  armed  forces,"'  which  certainly 
includes  the  crewmen  of  U.S.  Air  Force 
and  Navy  aircraft,  and  also  "memhers 
...  of  organized  resistance  movements" 
provided  they  fulfill  the  following  con- 
ditions: 

.  .  .  that  of  being  commanded  by  a  per- 
son responsible  for  bis  subordinates; 
that  of  having  a  fixed  distinctive  sign 
recognizable  at  a  distance;  that  of 
carrying  arms  openly;  that  of  conduct- 
ing their  operations  in  accordance  with 
the  laws  and  customs  of  war.2 

Pew  of  the  conditions  of  article  4 
are  met  by  the  Viet  Cong  guerrillas, 
particularly  those  pertaining  to  the  re- 
quirements to  be  readily  identifiable 
as  combatants.  Nevertheless,  in  order 
to  encourage  reciprocal  treatment  of 
American  and  South  Vietnamese  cap- 
tives, the  United  States  and  the  Re- 
public of  Vietnam  interpret  article  4 
liberally  and  grant  prisoner  of  war 
status  to  many  captured  guerrillas  who 
do  not  qualify  under  a  literal  inter- 
pretation of  article  4.  In  general,  the 
rights  of  prisoners  of  war  are  accorded 
to  all  captives  captured  under  arms 
during  the  course  of  military  opera- 
tions.3 

The  United  States/ Republic  of 
Vietnam  Program.  As  was  true  in 
Korea,  the  United  States  and  its  allies 
attempt  to  comply  with  the  provisions 
of  the  convention  despite  the  difficulties 
presented  by  an  insurgency  situation. 
In  June  1965  the  International  Com- 
mittee of  the  Red  Cross  (ICRC)  ad- 
dressed letters  to  the  Governments  of 
the  United  States,  the  Republic  of  Viet- 
nam  and  the   Democratic  Republic  of 


Vietnam,  and  to  the  National  Libera- 
tion Front  reminding  each  of  their  ob- 
ligations under  the  Prisoner  of  War 
Convention.  In  their  replies  the  United 
Slates  and  the  Republic  of  Vietnam 
both  assured  the  ICRC  that  treatment 
of  prisoners  by  their  forces  would  be 
in  full  accord  with  the  convention.4 
This  position  was  reiterated  at  the  Ho- 
nolulu Conference  of  February  1966 
where  "the  leaders  of  the  two  govern- 
ments .  .  .  reaffirmed  their  determina- 
tion ...  to  adhere  to  the  Geneva 
Conventions  of  1919  on  the  treatment 
of  prisoners  of  war  .  .  .  ."  r>  To  carry 
out  this  intent,  a  prisoner-of-war  camp 
construction  program  was  started  in 
Vietnam.  The  initial  camp  was  com- 
pleted  at   Bien    Iloa   in   the   Spring   of 

1966,  the  first  prisoners  being  interned 
there  in  May  of  that  year.6 

By  agreement  between  the  Com- 
mander, U.S.  Military  Assistance  Com- 
mand, Vietnam  (MACV)  and  the 
Government  of  the  Republic  of  Viet- 
nam, all  prisoners  of  war  taken  by  the 
U.S.  forces  in  South  Vietnam  are  ulti- 
mately transferred  to  the  custody  of 
the  Army  of  the  Republic  of  Vietnam 
(ARVN).  This  procedure  is  allowed 
under  article  12  of  the  convention.  The 
United  States  does  retain  a  contingent 
responsibility  that  those  prisoners 
captured  by  its  forces  are  accorded  all 
rights  as  prisoners  of  war.7  In  meet- 
ing this  responsibility,  MACV  proce- 
dures stipulate  that  American  units 
will  not  turn  over  custody  of  prisoners 
of  war  except  at  an  established  pris- 
oner-of-war camp.  Evacuation  up  to 
that  point  remains  entirely  under  the 
control  of  U.S.  forces.    By  September 

1967,  in  addition  to  the  camp  at  Bien 
Hoa,  camps  were  operating  at  Pleiku, 
Danang,  Qui  Nhon,  Can  Tho,  and  on 
the  He  de  Phu  Quoc  off  the  south- 
western coast  of  Vietnam.  A  U.S.  Army 
advisory  detachment  is  present  at  each 
of   these   ARVN-administered    installa- 
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Tin*  ICRC  lias  assumed  the  humani- 
tarian functions  of  the  "Protecting 
Power"  under  article  10  of  the  con- 
vention. It  periodically  visits  camps, 
inspecting  conditions  and  interviewing 
prisoners  of  its  own  choice  without 
witnesses.  Additionally,  the  JCRC 
visits  hospitals  where  siek  and  wounded 
prisoners  of  war  are  confined  as  well 
as  the  temporary  detention  facilities 
operated  by  U.S.,  ARVN,  and  allied 
forces.  The  ICRC  has  visited  prisons 
and  jails  in  South  Vietnam  where  pris- 
oners of  war  were  located  prior  to 
construction  of  the  prisoner-of-war 
camps. !)  The  press  has  visited  the 
camps.10 

As  the  freedom  of  access  accorded 
the  ICRC  indicates.  U.S.  forces  and  the 
Republic  of  Vietnam  make  every  efTort 
to  comply  with  the  spirit  as  well  as 
the  letter  of  the  Geneva  Convention  on 
Prisoners  of  War  despite  an  earlier  and 
understandable  reluctance  on  the  part 
of  the  Government  of  the  Republic  of 
Vietnam  to  accord  prisoner-of-war 
status  to  persons  who,  from  its  point 
of  view,  were  guilty  of  treason.  In 
the  battle  conditions  in  South  Vietnam 
only  the  uniformed  soldiers  of  the 
North  Vietnamese  Army  are  readih 
identifiable  as  having  the  right  of  pris- 
oner-of-war status.  Whether  other  cap- 
tives are  entitled  to  prisoner-of-war 
status  depends,  to  a  large  degree,  upon 
the  circumstances  of  their  capture.  Un- 
til proper  status  can  be  determined,  all 
captured  persons  are  classified  as  "de- 
tainees." Durin"  screening  and  inter- 
rogation  a  detainee  is  determined  to 
be  either  a  "prisoner  of  war,"  a  "ci- 
vilian defendant,"  or  an  "innocent 
civilian."  The  first  category  is  interned 
in  a  prisoner-of-war  cam}),  the  second 
transferred  to  civil  authorities  for  trial, 
and  the  third  is  released,  if  possible, 
at  the  point  of  apprehension.  In  doubt- 
ful cases  the  tribunal  procedure  pre- 
scribed by  article  5  of  the  convention 
is  applied.11 


Among  the  Communist  prisoners  of 
war.  three  l\pes  are  found:  the  North 
Vietnamese  soldier,  the  South  Viet- 
namese who  moved  to  the  Communist 
North  after  the  Freneh-Vicl  Minh  cease- 
fire of  1951  and  later  was  infiltrated 
back  into  the  south  to  join  the  insur- 
gent movement,  and  the  Viet  Cong, 
who  may  be  a  local  guerrilla  or  mem- 
ber of  a  main  force  unit  but  who  has 
never  left  South  Vietnam.  Each  poses 
a  different  problem  concerning  his 
eventual  release  and  repatriation. 

One  further  factor,  which  thouah  not 
part  of  the  treatment  of  prisoners  of 
war  has  a  bearing  on  the  repatriation 
problem,  is  the  amnesty  or  Chicu  Hoi 
("Open  Arms")  program  conducted 
by  the  Republic  of  Vietnam,  which  as- 
sures a  Viet  Cong  or  North  Vietnamese 
Army  soldier  who  decides  to  return 
or  defect  to  government  control  that 
he  may  do  so  without  prejudice.  Such 
persons  are  sent  to  special  centers 
where  they  are  instructed  on  the  goals 
of  the  Saigon  government  and  are 
given  training  intended  to  equip  them 
to  lead  constructive  lives  as  citizens  of 
the  Republic.  They  are  allowed  to  en- 
list in  the  ARVN  or  return  to  a  civilian 
community,  exempt  from  conscription 
into  ARVN  for  1  year.12 

The    Communist   Attitude.     The 

Hanoi  government  has  taken  a  very 
different  attitude  toward  captured  per- 
sons than  have  its  adversaries.  Al- 
though a  signatory  nation  to  the  1919 
Geneva  Convention  since  1957,  it  has 
informed  the  ICRC  that  in  its  view 
the  Prisoner  of  War  Convention  is  not 
applicable  due  to  the  lack  of  a  declara- 
tion of  war.  It  therefore  considers 
captured  American  airmen  to  be  "ma- 
jor criminals,"  not  prisoners  of  war 
who  come  within  the  scope  of  the 
19 1<)  Geneva  agreement. n  Although 
Hanoi  professes  that  the  prisoners  in 
its  bands  are  treated  humanely,  it  has 
denied  representatives  of  the  ICRC  ac- 
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discouraging  is  Hanoi's  refusal  i<>  pro- 
vide rosters  <>f  prisoners  and  the  lack 
i»f  a  regular  mail  service.  Hanoi,  in 
enVct,  is  holding  these  prisoners  in- 
rommunicado,  and  the  U.S.  authorities 
will  not  know  willi  cerlainl\  how  many 
prisoners  are  being  held  and  who  the) 
are. 

On  6  July  1966  captured  American 
airmen  were  paraded  through  the 
Streets  of  Hanoi,  and  (he  North  Viet- 
namese announced  that  the)'  would  he 
tried  as  war  criminals.  This  action 
set  o(T  a  wave  of  protest  which  in- 
cluded an  appeal  from  18  "dovish" 
U.S.  Senators,  a  request  from  the  Secre- 
tary General  of  the  United  Nations  for 
Hanoi  to  "exercise  restraint."  and  an 
appeal  from  Pope  Paid  requesting 
treatment  of  prisoners  "according  to 
internntionaJ  norms."  N  Realizing  per- 
haps that  he  had  gone  too  far,  that 
carrying  through  with  a  trial  would 
more  likelv  alienate  world  opinion  to- 
ward his  regime  than  win  sympathy  for 
it,  and  would  tend  to  unify  the  people 
of  the  United  States,  setting  off  within 
the  United  States  a  demand  for  reprisal 
la  possibility  the  Senator  warned 
against),  lo  Chi  j\Iinh  announced  on 
27  July  1966  that  an  ll-meml>er  com- 
mission had  been  established  lo  in- 
vestigate U.S.  war  crimes  but  that  im 
trials  were  "in  view."  i:>  Hanoi  has  not 
\et  seen  fit  lo  recognize  ihe  applica- 
bility of  the  Geneva  Convention,  how- 
ever, or  to  implement  fullv  its  pro- 
visions. 

I  lie  National  Liberation  Front  in 
South  Vietnam  has  adopted  an  altitude 
similar  to  that  of  ihe  Government  of 
North  Vietnam.  The  Front  asserts  that 
it  is  not  hound  1>\  the  convention,  he- 
cause  it  was  not  a  party  to  the  delibera- 
tions that  brought  it  about.  It  does 
not  consider  that  any  of  the  captives 
it  holds  are  prisoners  of  war."'  'Ihe 
Viet  Cong  have  even  publicb  an- 
nounced the  execution  in  1965  of  three 


captured  U.S.  soldiers  as  a  reprisal  for 
ihe  execution  ol  Vict  Cong  terrorists 
l>\  the  authorities  of  the  Saigon  re- 
gime.11 The  Viet  Cong  have  furnished 
no  information  <>n  the  identity,  loca- 
tion, or  number  of  prisoners  that  the\ 
hold.  Viet  Cong  confinement  areas 
overrun  bv  U.S.  forces  are  grim  lesti- 
monials  of  starvation  conditions  and 
of  prisoners  being  murdered  en  masse 
before  their  guards  fled.1H 

Repatriations  to  Date.  The  Ge- 
neva Convention  provides  for  repatria- 
tion of  prisoners  of  war  dining  hostili- 
ties, and  the  United  Stales  has 
repeatedly  attempted  through  various 
channels  to  efTect  such  exchanges.  On 
o  December  1966  the  ICRC  announced 
that  North  Vietnam  had  rejected  a  pro- 
posal by  President  Johnson  for  a  con- 
ference under  Heel  Cross  auspices  lo 
consider  the  possibility  of  releasing  or 
exchanging  prisoners  held  by  both 
sides.1!)  In  August  1967  the  U.S.  De- 
partment of  Stale  summarized  its  efforts 
lo  arrange  a  prisoner  of  war  exchange 
as   follows: 

We  have  rontarlrd  hoth  North  Vietnam 
and  I  he  National  Liberation  Kront.  <li- 
reetly  and  through  intermediaries,  l«> 
propose  discussions  of  repatriation,  ex- 
change  or  oilier  matters  pertinent  lo 
prisoners  of  war.  On  July  20,  ]')(<(* 
President  Johnson  publicly  declared 
our  willingness  to  moot  with  Hanoi  gov- 
ernment on  these  matters  at  a  conference 
table  undoi  sponsorship  of  ihe  Inter- 
national Ked  Cross  Committee.  The  In- 
ternational Red  Cross,  national  Red 
Cross  societies,  governments  and  pri 
\ate  persons  have  appealed  lo  North 
Vietnam  and  the  National  Liberation 
Front  to  discuss  these  matters,  hut 
every  initiative  has  been  rejected.  H««th 
North  Vietnam  and  the  Viet  Coup  ie- 
fuse  to  comply  with  these  vital  pro\i- 
sions  of  the  Geneva  Convention,  and 
hold  refuse  to  discuss  the  matter  di- 
rectly   or    through    any    intermediary/ 

Despite    the    failure    of    the    I'nilril 
Stales    lo    arrange    prisoner-of-war  e\- 
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change  or  repatriation  on  a  large 
scale,  there  have  been  a  number  of 
instances  of  prisoner  release.  The 
United  Slates  has  hoped  to  start  a  chain 
reaction  of  informal  unnegotiated  re- 
leases. Between  January  1966  and 
August  1967  over  100  North  Vietnam- 
ese prisoners  of  war  were  repatriated 
to  North  Vietnam  at  the  demilitarized 
zone  astride  the  1.7th  parallel.  These 
personnel  were  accepted  by  the  Hanoi 
regime,  not  as  returned  prisoners  of 
war,  but  as  refugees  from  the  south. 
Two  wounded  North  Vietnamese  sailors 
captured  in  an  attack  by  North  Viet- 
namese motor  torpedo  boats  on  U.S. 
Fleet  units  in  the  Tonkin  Gulf  were 
repatriated  to  North  Vietnam  in  June 
1967  through  Cambodia,  again  in  hopes 
that  North  Vielnam  would  reciprocate. 
Additionally,  in  South  Vietnam  the 
Government  has  released  31  Viet  Cong 
prisoners  of  war  during  the  period 
January  1966  through  August  1967.21 
As  of  1  February  1968  the  Viet  Cong 
have  released  nine  American  military 
prisoners.  A  release  of  three  Ameri- 
can soldiers  in  Cambodia  in  November 
1967  revealed  a  new  technique  by  the 
Communists:  the  men  were  turned  over 
to  a  representative  of  an  American 
antiwar  group:  according  to  the  Na- 
tional Liberation  Front  representative 
at  the  scene,  in  response  to  "the  United 
States  movement  of  opposition  to 
American  involvement  in  the  Vietnam 
war."  —  The  single  release  that  has 
been  carried  out  by  the  Hanoi  regime 
was  quite  similar.  Three  captive  Amer- 
ican pilots  in  company  with  two  rep- 
resentatives of  an  American  peace 
group  were  flown  from  Hanoi  to  Vien- 
tiane. Laos,  and  released  on  16  Feb- 
ruary 196o.  Hanoi  slated  that  the  re- 
lease was  "vivid  proof  of  the  lenient 
and  humanitarian  policy  of  the  Demo- 
cratic Republic  of  Vietnam  despite  the 
fact  thai  the  United  Slates  government 
is  continuing  its  aggressive  war  in 
South    Vietnam     and     intensifying     its 


bombing  of  the  Democratic  Republic 
of  Vielnam."  The  Hanoi  representa- 
tive also  asked  that  the  two  American 
antiwar  advocates  '"convey  our  wishes 
for  still  greater  successes  to  the  move- 
ment of  the  American  people  against 
the  U.S.  war  in  Vielnam."  2:? 

Communist  Motives  toward 
Prisoners  of  War.  The  behavior  of 
the  Hanoi  regime  and  the  National 
Liberation  Front  regarding  the  pris- 
oners-of-war  question  is  fully  consistent 
with  the  ima^e  of  the  conflict  in  Viet- 
nam  the  Communists  desire  to  present 
to  the  world.  The  refusal  of  Hanoi  to 
acknowledge  returned  prisoners  as 
members  of  the  Army  of  North  Viet- 
nam supports  its  contention  that  no 
North  Vietnamese  Army  units  are  oper- 
ating south  of  the  1 7lh  parallel  and 
that  the  conflict  there  is  a  struggle  of 
the  southerners  against  an  oppressive 
regime.  The  "war  criminal"  allegation 
against  captured  U.S.  airmen  is  con- 
sistent with  the  charge  that  the  U.S.  air 
attacks  against  North  Vielnam  con- 
stitute unprovoked  agression  and  are. 
to  a  large  degree,  directed  against  non- 
military  targets.  The  access  given  the 
foreign  press  (and  certain  members  of 
the  American  press  that  might  be 
sympathetic)  to  individual  prisoners 
leads  one  to  believe  that  the  Hanoi  re- 
gime desires  lo  present  itself  to  the 
world  as  humanitarian  and  generous 
despile  the  gravity  of  the  "crimes"  of 
the  airmen.24 

The  release  of  three  enlisted  soldiers 
by  the  Viet  Cong  and  three  ofiicers  by 
the  Hanoi  regime  lo  representatives  of 
American  peace  groups  appears  de- 
signed to  encourage  such  groups,  aid 
them  in  gaining  -support  among  the 
American  people,  and  thereby  divide 
further  the  U.S.  public  opinion  as  lo 
the  Vietnam  involvement.  If  tin*  pur- 
pose ol  the  Communists  has  also  been 
l<>  choose  for  return  to  the  United 
Staters    personnel    who    would    be    con- 
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vinced  <>!  the  correctness  of  llic  Com- 
munist (Mii>c  and  would  espouse  thai 
cause  publicly,  thev  have  nol  been  sue* 

cessflll.  In  each  case,  after  an  initial 
llaii  of  press  interest,  the  repatriates 
have  slipped  quietly  from  public  view.'"" 
The  Communists  in  Vietnam,  jusl  as 
the  Communists  in  Korea  before  them, 
view  prisoners  of  war,  both  their  own 
personnel  and  those  thev  hold,  as  tools 
of  psychological  and  political  warfare. 
The  prisoners  thev  hold  will  be  mis- 
treated, well  treated,  or  released  de- 
pending upon  the  political  purpose  to 
be  served.  Their  own  personnel  in 
anti-Communist  hands  are  being 
ignored  currently  by  both  Hanoi  and 
the  National  Liberation  Front.  If  it 
were  in  the  Communist  political  in- 
terest, however,  repetitions  of  disturb- 
ances such  as  were  experienced  on 
Koje  Do  could  well  be  attempted  in 
order  to  manuever  the  camp  authorities 
to  lake  suppressive  measures.  Were 
negotiations  undertaken,  the  Commu- 
nisls  could  profess  a  solicitous  concern 
for"  their  people  thai  they  have  not  in- 
dicated to  dale. 


VII  —  NEGOTIATING  WITH 
COMMUNISTS 

Having  analyzed  the  Korean  negotia- 
tions and  having  examined  the  pris- 
oner-of-war situation  in  Vietnam,  there 
remains  the  final  task  of  relating  the 
one  to  ihe  other.  13v  so  doing,  certain 
factors  can  be  isolated  that  will  in- 
fluence the  Vietnam  negotiations  as 
they  did  those  in  Korea.  Recommenda- 
tions can  be  made  that  will  assist  in 
avoiding  the  errors  and  difficulties  that 
hampered  us  in  Korea  and  that,  hope- 
fully, will  expedite  the  repatriation  of 
American   prisoners  of  war. 

Influences  on  Negotiations*.  That 
the  Communists  in  Vietnam  refuse  to 
recognize    the    Geneva    Convention    on 


prisoners*  o  I  war  .is  applicable  In  the 
situation  does.  ii«  their  view,  relieve 
them   of   the   obligation    to   repatriate 

the  sick  and  wounded  prisoners  dining, 
and  all  of  them  at  the  close  of,  hostili- 
ties. Nevertheless,  there  have  been  more 
releases  during  the  hostilities  in  Viet- 
nam than  there  wcr(;  in  Korea,  where 
the  Communists  did  acknowledge  the 
applicability  of  the  convention.  If  the 
Communists  in  Vietnam  continue  not 
to  recognize  the  convention,  it  is  diffi- 
cult to  see  how  they  can  delay  negotia- 
tions through  nonacceptance  of  our  in- 
terpretations of  its  provisions.  The 
negotiations  should  therefore  revolve 
more  closely  around  the  real  issues  in- 
stead of  being  made  to  appear  as  dis- 
cussions of  legal  interpretation. 

Similarly,  the  Hanoi  regime's  pre- 
tense that  there  are  no  North  Vietnam- 
ese Army  units  in  South  Vietnam, 
hence,  no  North  Vietnamese  prisoners 
of  war.  should  result  in  their  declining 
to  even  discuss  the  problem  of  volun- 
tary repatriation.  Hanoi  can  hardly 
demand  the  return  of  persons  whose 
existence  it  denies.  Whether  or  nol 
b\  design,  Hanoi  has  avoided  placing 
itself  in  a  position  where  it  could  be 
embarrassed,  as  were  the  Communists 
in  Korea,  b\  the  defection  of  its  per- 
sonnel. On  the  other  hand,  Hanoi's 
insistence  thai  il  is  nol  involved  in 
South  Vietnam  will  necessitate  negotiat- 
ing  with  two  parties  and  therefore  our 
making  a  double  sel  of  concessions  in 

n 

order  to  obtain  the  return  of  all  pris- 
oners of  war. 

In  Korea  the  United  Stales  nol  only 
represented  the  United  Nations  but  was 
able  to  marshal  through  the  General 
Assemblv  worldwide  non-Communist 
support  of  its  position.  The  U.S.  posi- 
tion in  Vietnam  hardly  enjoys  such 
support  today.  Sympathy  for  the  Viet 
Cong  and  for  Hanoi,  however,  is  de- 
pendent upon  their  being  able  to  con- 
tinue to  convince  sympathizers  that 
they  are  the  aggrieved  parties  and  vie- 
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lims  of  American  aggression  who  only 
desire  to  be  left  alone  to  settle  their 
problems.  Mistreatment  of  American 
prisoners  of  war  or  recalcitrance  in 
releasing  them  would  be  counterpro- 
ductive to  the  external  image  they  are 
attempting  to  portray.  This  is  particu- 
larly true  of  the  influence  of  such  be- 
havior upon  the  image  they  are  trying 
to  project  within  the  United  Stales  it- 
self. 

The  repatriation  of  prisoners  of  war 
in  Korea  was  eventually  effected 
through  the  use  of  the  Neutral  Nations 
Repatriation  Commission.  It  will  be 
more  difficult  for  the  United  States  to 
find  parties  that  would  represent  its 
view  on  such  a  commission  today  and 
still  be  acceptable  to  the  Communists. 
There  is,  however,  better  contact  be- 
tween Washington  and  Hanoi  today 
than  there  ever  was  between  Washing- 
ton and  the  North  Koreans  and  the 
Communist  Chinese.  The  fact  that  an 
American  citizen  can  go  to  Hanoi  and 
participate  in  a  prisoner  release  without 
being  entirely  discredited  in  his  home- 
land is  indicative  of  this  contact. 

Voluntary  Repatriation  versus 
Code  of  Conduct.  Although,  as  has 
been  pointed  out,  the  issue  of  voluntary 
repatriation  may  never  be  raised,  it 
cannot  be  discounted.  The  flexibility 
of  the  Communist  position  in  Korea 
must  be  remembered.  If  the  principle 
of  voluntary  repatriation  must  be  re- 
negotiated in  Vietnam,  it  will  set  up 
a  definite  conflict  for  the  United  States 
with  that  other  leiracv  of  Korea,  the 
Code  of  Conduct.  The  United  States 
is  committed  to  both  voluntary  repatri- 
ation and  the  Code  of  Conduct.  To 
abandon  the  principle  of  voluntary  re- 
patriation would  be  to  break  faith  with 
those  Americans  who  suffered  and  died 
to  eslablish  il  in  1%2-S:*.  To  fail  lo 
meet  ils  obligations  under  the  ("ode 
of  Conduct  lo  its  men  now  in  Viet 
Cong     or     North     Vietnamese     prison 


camps  would  be  an  equally  sorry 
breach  of  faith.  The  best  approach  for 
the  United  States  is  to  avoid  being 
placed  in  a  position  where  voluntary 
repatriation  can  become  an  issue. 

Avoiding  such  a  position  can  best 
be  achieved  by  not  holding  in  prisoner- 
of-war  camps  any  personnel  who  do 
not  desire  to  be  repatriated.  The  Chieu 
Hoi  program  represents  the  first  step 
in  achieving  this  goal,  for  it  provides  a 
means  for  screening  out  anti-Commu- 
nists and  disillusioned  rebels  before 
they  are  categorized  as  prisoners  of 
war.  Since  these  returnees  are  pro- 
vided treatment  superior  to  that  they 
would  receive  in  the  prisoner-of-war 
camps,  there  is  no  objection  from  the 
1CKC.  Since  they  are,  in  effect,  seek- 
ing political  asylum,  which  any  sover- 
eign nation  has  the  right  to  grant  at 
its  discretion,  the  procedure  is  fully 
in  accord  with  the  norms  of  inter- 
national law.  This  same  right  to  grant 
political  asylum  can  be  applied  lo  pris- 
oners of  war,  thereby  removing  from 
the  prisoner-of-war  camps  on  a  con- 
tinuing basis  those  prisoners  who 
would  have  to  be  forced  to  c;o  back 
to  Communist  control.1 

To  avoid  renegotiating  the  principle 
of  voluntary  repatriation  obviously  re- 
quires a  depth  of  control  and  clliciencv 
in  the  administration  of  the  prisoner- 
of-war  program  that  was  lacking  in 
Korea.  The  political  orientation  (or 
lack  of  orientation)  of  the  prisoners 
must  be  known,  and  the  prisoners  must 
be  free  of  coercion  from  other  prisoners 
of  any  political  persuasion.  More  ba- 
sically, what  is  required  is  prior  plan- 
ning  for   the   negotiations. 

Preparation     for     Negotiations. 

The  lack  of  an  agreed  position  on  pris- 
oner repatriation  and  lack  of  prepara- 
tion for  those  negotiations,  both  at  the 
points  of  decision  and  at  the  level  at 
which  camp  administration  policy  was 
established,  worked  to  the  serious  detri- 
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llU'lil  <>f  nin  negotiators  throughout  the 
Korean  armistice  talks.  Hopefully  the 
appointment  of  Ambassador  al  Large 
\\  .  Averell  llarriman  lo  provide  gen- 
eral supervision  of  all  Department  of 
Slain  actions  concerning  prisoners  held 
by  both  sides  and  the  formation  of  a 
Department  of  Defense  Committee  on 
Prisoner  of  War  Policy  chaired  by  the 
Assistant  Secretary  of  Defense  (Inter- 
national Security  Affairs)  will  provide 
the  coordinated  high-level  direction 
and  emphasis  that  is  required.11  The 
construction  of  prisoner-of-war  camps 
with  adequate  physical  facilities  and 
the  close  coordination  established  with 
the  representatives  of  the  ICRC  in 
South  Vietnam  should  prevent  some 
of  the  difficulties  which  were  apparent 
in  the  Korean  situation. 

In  planning  for  negotiations  we 
must  keep  in  mind  how  extremely  im- 
portant in  Korea  was  the  order  in 
which  agenda  items  were  addressed. 
We  must  insist  on  earh  settlement  of 
prisoner-of-war  repatriation  if  other 
items  are  also  being  negotiated.  Our 
negotiators  must  make  unequivocably 
clear  to  the  other  side  that  the  United 
States  will  not  consider  any  agenda 
item  settled  until  the  repatriation  of 
prisoners  of  war  has  been  agreed  upon. 
If  the  Communists  are  made  to  under- 
stand that  whatever  objective  they 
hoped  to  gain  by  entering  into  negotia- 
tions cannot  be  gained  with  early  agree- 
ment to  release  prisoners  of  war,  we 
can  disabuse  them  of  the  notion  that 
by  retaining  prisoners  of  war  thev  can. 
as  in  Korea,  exact  concession  after 
concession  from  our  side.  Our  Gov- 
ernment owes  it  to  our  captured  per- 
sonnel to  make  their  release  an  agenda 
item   of  the  highest   priority. 

Holding  prisoners  of  war  is  of  in- 
terest to  the  Communists  only  as  a 
negotiating  lever  on  other  issues.  Karl\ 
repatriation  b\  itself  is  a  concession 
thev  can  make  without  damage.  We 
should  not  conclude,  however,  that  they 


will  release- our  prisoners  without  mak- 
ing us  pay  for  them.  Korea  indicates 
otherwise.  We  must  be  prepared  to 
make  concessions  in  return  and  not 
expect  that  a  mere  exchange  of  our 
prisoners  for  theirs  will  result  in  fruit- 
ful negotiations.  We  must  settle  the 
prisoner-of-war  issue  while  we  still  have 
something  to  concede  that,  while  not 
vital  to  us,  is  of  importance  to  the 
other  side. 

Avoiding     Propagandizing.       As 

was  seen  in  the  Korean  analysis,  the 
propaganda  victor}  the  UNC  and  the 
United  States  achieved  may  well  have 
been  a  major  contributing  factor  to 
the  long  delay  in  reaching  an  armistice. 
The  lasting  effect  or  benefit  to  the 
United  States  of  this  propaganda  vic- 
tory has  been  negligible.  To  regain 
our  captive  personnel  we  should  avoid 
embarrassing  the  other  side  no  matter 
how  templing  the  opportunity  may 
seem.  If  repatriation  in  increments 
begins,  we  should  not  propagandize 
about  the  condition  of  the  personnel 
returned  or  allow  publication  of  re- 
turnees' accounts  of  conditions  within 
the  prisoner-of-war  camps.  To  attempt 
to  disfigure  at  that  time  the  image  the 
Communists  have  attempted  to  build 
of  humanity  and  generosity  would  not 
be  in  the  interest  of  early  repatria- 
tion. 


Coordination  with  the  Republic 
of  Vietnam.  The  fact  that  all  pris- 
oners of  war  in  South  Vietnam  are  in 
the  custody  of  ARVN  could  cause  com- 
plications that  must  be  anticipated.  It 
is  proper  to  assume  that  the  regime  in 
Saigon,  as  was  the  regime  in  Seoul, 
will  be  against  any  concessions  to  the 
Communists  that  would  either  weaken 
their  position  or  infringe  upon  their 
sovereignly.  We  should  expect  them 
to  be  understandably  suspect  of  any 
bilateral       United       States-Communist 
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negotiations.  Tliev  will  believe  that  in 
order  lo  gel  back  our  prisoners  of  war, 
something  that  belongs  to  us.  we  will 
bargain  away  something  that  belongs 
to  the  Republic  of  Vietnam.  We  should, 
of  course,  make  every  effort  to  estab- 
lish fully  mutual  confidence  and  under- 
standing and  attempt  to  bring  them  lo 
our  point  of  view.  Such  things  as  ihe 
bombing  of  North  Vietnam,  a  blockade 
of  North  Vietnam  (if  such  is  estab- 
lished prior  lo  negotiations*,  and  re- 
positioning of  American  troops  in 
South  Vietnam  do  belong  lo  us,  how- 
ever, and  can  be  conceded  if  necessary 
without  infringing  upon  the  sover- 
eignlN  of  the  Republic  of  Vietnam.  We 
cannot  allow  the  South  Vietnamese  to 
use  their  custody  of  American-captured 
prisoners  as  a  lever  against  us,  reduc- 
ing our  flexibility  in  negotiations  with 
the   Communists. 


Conclusion.  On  any  occasion  when 
the  United  States  negotiates  with  the 
Communists  il  suffers  from  one  funda- 
mental disadvantage;  the  United  Stales 
must  consider  individual  rights  and  hu- 
man dignity.  The  Communists  con- 
sider only  the  power  position  resulting 
from  the  outcome  of  the  negotiations. 
This  fundamental  disadvantage  is  par- 
ticularly severe  in  prisoner-of-war 
negotiations,   where   the  'object    of   the 

negotiations  is  the  individual.  The  Com- 
munists in  Vietnam  have  demonstrated 
that  they  consider  prisoners  of  war  legiti- 
mate pawns  of  political  warfare.  They  do 
not  vary  from  the  Communists  in  Korea 
in  this  consideration.  The  basic  lesson 
from  Korea  is  clear:  To  the  Communist 
the  prisoner  of  war  is  a  hostage.  If  you  are 
not  prepared  to  liberate  him  by  force, 
you  must  be  prepared  to  ransom  him  at 
some  political  cost. 
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PRISONERS  OF  WAR 


AS  INSTRUMENTS  OF  FOREIGN  POLICY 


Walton  K.  Richardson 


Historical  Development  of  the  Treat- 
ment of  Prisoners  of  War.  Prisoners  of 
war  historically  have  been  used  as 
instruments  of  foreign  policy.  From 
ancient  times  to  the  Vietnam  war  there 
has  been  a  growing  concern  for  the 
humane  treatment  of  prisoners  of  war. 
This  trend  is  evident  from  an  examina- 
tion of  the  attempts  to  codify  the 
standards  of  treatment  accorded  to  pris- 
oners into  recognized  rules  of  inter- 
national law.  This  change  of  standards 
falls  logically  into  four  stages.  The 
division  between  these  stages  is  not 
sharp  and  precise.  Rather,  overlapping 
appears  as  the  new  method  of  treatment 
replaces  the  old  in  gradual  transition. 
Nevertheless,  a  definite  progression  is 
noticeable  in  which  each  mode  of  han- 
dling prisoners  became,  in  turn,  the 
generally  accepted  praetice. 

It   is  during  the  last  stage,  the.  2()lh 


century,  that  the  most  definitive  rules 
for  humane  treatment  of  prisoners  of 
war  have  been  developed  into  inter- 
national law  in  the  aftermath  of  World 
War  II.  It  seems  a  paradox,  though,  that 
concurrently  the  actual  treatment  of 
these  victims  of  war  has  degenerated  to 
the  treatments  common  during  the 
earlier  stages. 

In  ancient  times,  from  the  first 
armed  conflicts  recorded  in  the  history 
of  mankind,  the  almost  universal  fate;  of 
the  captive  was  death.  He  was  either 
slaughtered  on  the  battlefield,  tortured 
and  put  to  death  after  the  battle,  or 
used  as  a  sacrificial  offering.  The  cir- 
cumstances varied,  but  his  fate  was 
almost  inevitable.  Testimony  of  this 
practice  is  given  in  ancient  historical 
writings,  including  the  Old  Testament, 
as  well  as  in  scenes  depicted  on  bas- 
reliefs.2 
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The  transition  to  the  second  stage 
also  took  place  in  ancient  times.  It 
probably  was  largely  motivated  by  eco- 
nomic considerations.  Ancient  con- 
querors came  to  the  realization  that 
profit  was  to  be  gained  by  sparing  the 
lives  of  captives  and  making  them  their 
slaves.  Gradually  it  became  the  accepted 
custom  to  make  slaves  of  those  captured 
in  battle.  Entire  nations  were  subjected 
to  slavery.  In  fact,  captivity  resulting 
from  battle  was  the  origin  of  the  prac- 
tice of  slavery.  The  Romans  generally 
enslaved  their  prisoners,  although  they 
also  killed  some  outright  and  developed 
others  as  gladiators. 

Humanitarian  concern  for  captives 
appeared  for  the  first  time  in  the  third 
stage.  Yet,  the  basic  economic  factor 
remained  very  much  in  evidence.  Pris- 
oners not  held  in  slavery  were  returned 
to  their  homes  after  payment  of  ran- 
som. The  practice  of  ransom  had  been 
used  previously  on  occasion,  notably  in 
ancient  tribal  warfare  and  by  the  Greeks 
and  Romans.  However,  during  these 
times  the  practice  was  more  an  isolated 
act  of  mercy  rather  than  the  prevailing 
custom.  It  was  not  until  the  Middle 
Ages  that  ransom  supplanted  slavery  as 
the  normal  practice  in  the  fate  of 
prisoners  of  war,  especially  those  of 
aristocratic  origin.  A  significant  codifi- 
cation of  the  practice  of  ransom  re- 
sulted when  the  Lateran  Council  of 
1179  prohibited  enslaving  captives  who 
were  Christian. 

The  final  stage  was  attained  with  the 
emergence  of  the  nation-state  system 
and  modern  international  law.  Humani- 
tarian considerations  became  increas- 
ingly influential  as  the  treatment  of 
prisoners  of  war  was  addressed  and 
defined  in  international  agreements. 
Most  historians  trace  the  start  of  this 
stage  to  the  Treaty  of  Westphalia  of 
1648,  which  ended  the  Thirty  Years 
War.  This  was  the  first  international 
instrument  to  establish  modern  rules  for 
the  treatment  of  prisoners  of  war.  It 
provided    that   prisoners   of  both   sides 


were  to  be  freed  without  payment  of 
ransom  and  without  exception  or  reser- 
vations. 

Shortly  before  this  Hugo  Grotius,  the 
eminent  Dutch  jurist  commonly  re- 
ferred to  as  the  Father  of  International 
Law,  published  in  1625  his  great  work, 
De  Juro  Belli  ac  Pads.  Grotius  exerted 
profound  influence  on  the  development 
of  international  law  with  his  appeal  to 
the  law  of  nature  as  a  moderating 
influence  in  the  conduct  of  war.  Al- 
though he  continued  to  recognize  the 
right  to  enslave  captives,  he  advocated 
exchange  and  ransom  instead.7 

The  fourth  stage  was  characterized 
by  bilateral  treaties  and  unilateral  dec- 
larations. Between  1581  and  1864  there 
were  at  least  291  international  docu- 
ments dealing  with  the  treatment  of  the 
sick,  wounded,  and  captured.  One  of 
the  more  important  was  the  Treaty  of 
Amity  and  Commerce  between  the 
United  States  and  Prussia  in  1785.  The 
First  Geneva  Convention  (1864)  was 
patterned  closely  after  it.8 

The  first  tentative  step  in  the  transi- 
tion to  the  great  multilateral  treaties  of 
the  20th  century  was  the  diplomatic 
conference  called  by  Switzerland  at 
Geneva  in  1864.  The  12  participating 
nations  produced  the  Geneva  Conven- 
tion of  22  August  1864  for  the  Amelio- 
ration of  the  Conditions  of  Soldiers 
Wounded  in  Armed  Forces  in  the 
Field.  Its  10  articles  were  the  first 
attempt  to  create  international  law  by 
virtue  of  the  ratification  or  accession  of 
all  the  great  powers.  This  First  Geneva 
Convention  was  ratified  by  all  the 
powers  by  1867.  It  was  ratified  by  the 
United  States  in  1882  and  subsequently 
by  a  total  of  54  nations.1 

From  this  time  until  around  the  turn 
of  the  century  and  the  start  of  the 
Hague  Conventions  of  1899,  several 
attempts  were  made  to  codify  the  rules 
of  warfare,  including  treatment  of  pris- 
oners. The  most  notable  of  these  oc- 
curred in  September  1880,  when  the 
Institute  of  International  Law  adopted  a 
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"Manual  of  the  Laws  and  Customs  of 
War"  at  Oxford,  England.  Although 
never  adopted,  the  "Oxford  Manual,"  as 
it  became  known,  influenced  the  treat- 
ment of  prisoners  of  the  Boer  War. 

The  First  Hague  Conference,  called 
in  May  1899,  produced  three  conven- 
tions. Convention  No.  II  dealt  with  the 
laws  and  customs  of  land  warfare  and 
contained  a  section  of  17  articles  con- 
cerning the  treatment  of  prisoners  of 
war.1  These  articles  were  based  largely 
on  the  Oxford  Manual  and  were  ratified 
as  part  of  Convention  No.  11  by  24 
nations,  including  the  United  States. 

The  Geneva  Convention  of  1906  for 
the  Amelioration  of  the  Condition  of 
the  Sick  and  Wounded  in  Armies  in  the 
Field,  drafted  by  representatives  of  35 
nations,  contained  33  articles  which 
were  more  comprehensive  and  explicit 
than  those  of  the  First  (1864)  Geneva 
Convention. 

The  Second  Hague  Conference,  held 
in  1907,  produced  14  conventions 
covering  the  conduct  of  war,  which 
included  an  updating  and  improving  of 
the  articles  pertaining  to  prisoners  of 
war  contained  in  the  Hague  Convention 
No.  II  of  1899. 

A  distinction  should  be  made  be- 
tween the  laws  and  rules  of  the  Geneva 
Conventions  of  1864  and  1906  (as  well 
as  the  subsequent  1929  and  1949  con- 
ventions) and  laws  and  rules  resulting 
from  the  conventions  of  the  Hague 
Conferences  of  1899  and  1907.  Both 
conventions  are  based  on,  and  moti- 
vated by,  humanitarian  considerations. 
There  is  some  redundancy  between  the 
two,  particularly  with  regard  to  pris- 
oners of  war.  Basically,  the  Hague  Con- 
ventions codify  the  rules  of  war  and 
attempt  to  restrict  the  use  of  weapons 
and  the  application  of  force  in  war.  The 
Geneva  Conventions,  on  the  other  hand, 
are  specifically  concerned  with  the'  pro- 
tection of  the  individual  against  the 
abuse;  of  force  in  wartime.1  3 

The  Two  World  Wars.  The  experience 


of  World  War  I  demonstrated  the  need 
for  increased  protection  for  prisoners  of 
war  and  the  necessity  of  improving  the 
provisions  of  the  Geneva  and  Hague 
Conventions.  Starting  in  1921  the  Inter- 
national Law  Association  and  the  Inter- 
national Red  Cross  (IRC)  recommended 
review  and  amplification  of  the  Hague 
Conventions  of  1907  and  the  Geneva 
Convention  of  1906.  These  efforts  led 
the  Swiss  Government  to  issue  invita- 
tions to  47  nations  to  attend  a  confer- 
ence in  Geneva,  starling  in  July  1929,  to 
revise  the  conventions  on  prisoners  of 
war.  On  27  July  the  delegates  adopted 
two  conventions;  the  Geneva  Conven- 
tion of  1929  for  the  Amelioration  of 
the  Condition  of  the  Wounded  and  the 
Sick  of  Armies  in  the  Field  and  the 
Geneva  Convention  of  1929  Relative  to 
the  Treatment  of  Prisoners  of  War.  In 
approving  these  conventions  the  dele- 
gates were  for  the  first  time  attempting 
to  create  international  law  directed 
toward  the  humanitarian  treatment  of 
prisoners  of  war  rather  than  merely 
recording  existing  practices  as  had  been 
done  at  the  two  Hague  Conferences 
(1899andl907).14 

By  the  time  of  American  entry  into 
World  War  II  in  December  1941,  35 
nations  had  ratified  or  announced  their 
adherence  to  tin;  Geneva  Conventions  of 
1929.  Six  additional  nations  announced 
their  adherence  during  the  war.  The 
U.S.S.R.  acceded  in  1932  to  the  conven- 
tion concerning  humane  treatment  of 
the  sick  and  wounded.  However,  she 
refused  to  accept  as  binding  the  conven- 
tion relative  to  prisoner-of-war  treat- 
ment on  the  contention  that  the  Hague 
Convention  No.  IV  of  1907  was  ade- 
quate. Japan  never  did  announce  ad- 
herence to  the  Geneva  Convention  of 
1929.15 

The  cruel  and  inhumane  treatment  of 
Allied  prisoners  of  war  at  the  hands  of 
tin;  Japanese  has  been  well  chronicled. 
The  saga  of  the  Balaan  Death  March 
remains  infamous.  The.  apparent  basis 
for  this  treatment  can  be  traced,  in  part, 
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to  a  differing  Oriental  philosophy  and  a 
general  antipathy  for  Caucasians.  The 
Japanese  interrogated  prisoners  of  war 
primarily  to  obtain  military  informa- 
tion; they  were  required  to  perform 
tiring  menial  work  under  adverse  condi- 
tions and  were  severely  punished  for 
violation  of  rules.  The  difference  in 
diets  between  the  Japanese  captors  and 
the  Western  prisoners  of  war  also  con- 
tributed to  the  plight  of  the  captives. 

The  Nazi  regime  of  Hitler  earned  ils 
mark  in  history  for  inhumanity.  The 
genocide  of  an  estimated  6  million  Jews 
and  the  ruthless  reigns  of  terror  imposed 
in  occupied  areas  of  Europe  during 
World  War  II  led  to  the  Nuremburg 
Trials.  Despite  this  barbarous  record, 
the  treatment  of  American  and  British 
prisoners  of  war  by  their  German  cap- 
tors, though  not  exemplary,  did  reflect 
conscious  attempts  to  adhere  to  the 
Geneva  Convention  of  1929.  7 

The  record  of  treatment  of  prisoners 
of  war  in  the  hands  of  the  U.S.S.R. 
during  and  after  World  War  II  is  atro- 
cious. In  1 939,  when  the  Nazi-Soviet 
pact  was  still  in  effect,  it  was  known 
that  the  bulk  of  the  Polish  Officer  Corps 
had  surrendered  and  were  in  Russian 
hands.  In  April  1943  the  Germans  an- 
nounced to  the  world  the  discovery  of 
mass  graves  in  the  Katyn  forest  contain- 
ing the  remains  of  some  8,000  Polish 
officers.  The  Soviets  denied  the  allega- 
tion, labeling  the  German  announce- 
ment a  propaganda  ploy.  However,  the 
Soviets,  not  the  Germans,  refused  to 
permit  an  investigation  by  the  IRC. 
Subsequently,  it  was  confirmed  that  this 
mass  murder  was  perpetrated  by  the 
Russians  in  1940. 18 

Further  indications  of  Soviet  callous- 
ness toward  human  life  in  general  and 
prisoners  of  war  in  particular  arc  given 
in  the  Churchill  memoirs.  During  the 
"Big  Three"  summit  meeting  at  Tehran 
in  December  1943,  Stalin  announced 
that  it  would  probably  be  necessary  to 
liquidate  some  50,000  officers  of  the 
"German     Commanding    Staff     as    a 


means- of  insuring  a  permanent  solution 
to  the  problem  of  postwar  German 
resurgence.  Churchill  was  so  appalled  by 
the  proposal  that  he  abruptly  left  the 
meeting. 

The  total  number  of  German  pris- 
oners of  war  and  civilians  displaced  to 
Russia  to  "help  rebuild  Russia"  will 
probably  never  be  known.  Indications 
of  the  cynical  and  ruthless  disregard  of 
all  humanitarian  principles  by  the 
U.S.S.R.  were  evidenced  at  the  Moscow 
Conference  of  Foreign  Ministers,  when 
Mololov  announced  on  14  March  1947 
that  1,003,974  German  prisoners  of  war 
had  been  released  and  that  890,532 
were  still  being  held.  Not  only  was  this 
"new"  figure  of  1,894,506  significantly 
lower  than  the  previously  announced 
total  of  3,180,000  in  May  1945,  it  was 
bland  admission  that  890,532  were  still 
held  captive  in  violation  of  the  terms  of 
surrender  imposed  on  the  Germans  at 
Rheims  on  7  May  1947  and  the  Pots- 
dam Declaration  of  26  July  1945.2  ° 

Despite  repeated  attempts  on  the 
part  of  the  IRC  and  the  Governments  of 
the  United  Slates,  France,  and  Great 
Britain,  the  Soviets  refused  inspections, 
negotiations,  or  in  some  instances  even 
to  reply  to  official  queries  on  the 
subject  of  repatriation  of  German  or 
Japanese  prisoners  of  war.  Finally,  in 
the  fall  of  1950,  this  matter  of  U.S.S.R. 
failure  to  repatriate  or  otherwise  ac- 
count for  prisoners  of  war  was  pre- 
sented to  the  United  Nations.  Germany 
reported  that  as  of  March  1950  some 
923,000  German  prisoners  of  war,  veri- 
fied in  the  hands  of  the  U.S.S.R.,  were 
still  missing.  Japan  listed  at  least 
376,939  prisoners  of  war  unaccounted 
for  at  the  end  of  1949. 

On  14  December  1950  the  United 
Nations  General  Assembly,  by  a  vote  of 
43  to  5,  adopted  a  resolution  expressing 
concern  over  the  large  number  of  pris- 
oners of  war  that  had  "neither  been 
repatriated  nor  otherwise  accounted 
for."  The  resolution  provided  for  an  Ad 
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Hoc  Commission  to  settle  the  issue. 
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The  U.S.S.R.  adamantly  refused  to  co- 
operate with  the  commission  investiga- 


tion. 


23 


The  harsh  treatment  of  German  and 
Japanese  prisoners  of  war  by  the  Soviets 
could  be  expected,  though  not  con- 
doned, based  on  the  treatment  of  Soviet 
prisoners  of  war  by  these  nations.  The 
Japanese,  as  mentioned  earlier,  treated 
all  prisoners  in  a  subhuman  manner.  The 
German  treatment  of  Russian  prisoners 
was  more  harsh  than  their  treatment  of 
U.S.  and  British  prisoners.  The 
Soviets  and  Germans  did  not  provide 
lists  of  prisoners  of  war  to  each  other  as 
specified  by  the  Geneva  Convention  of 
1929;  whereas  the  United  States  and  the 
British  did  exchange  lists  with  the  Ger- 
mans. 

In  October  1941,  the  Red  army 
issued  a  directive  to  all  Communist 
interrogators  which  included  the  fol- 
lowing instructions:  "From  the  very 
moment  of  capture  by  the  Red  Army, 
and  during  the  entire  period  of  captiv- 
ity, the  enemy  enlisted  men  and  officers 
must  be  under  continuous  indoctrina- 
tion by  our  political  workers  and  inter- 
rogators." This  directive  was  followed 
by  a  series  of  other  directives  explaining 
in  detail  the  type  of  information  to  be 
extracted  from  the  German  prisoners, 
how  to  conduct  the  interrogations,  and 
the  manner  and  extent  of  indoctrina- 
tion. In  general,  these  instructions  pro- 
vided for  an  initial  interrogation  of 
about  30  minutes  on  purely  military 
matters  as  soon  as  conditions  permitted. 
Subsequent  interrogations  were  to  be 
made  at  regimental  level,  again  on  mili- 
tary matters.  Officers  and  senior  NCO's 
were  also  programed  for  further  interro- 
gation on  military  matters  at  division 
level. 

Upon  arrival  at  a  permanent  camp, 
prisoners  were  earmarked  for  more  in- 
tensive interrogation.  The  permanent 
camps  were  controlled  by  the  "MVD," 
under  the  supervision  of  the  Ministry  of 
Internal  Affairs,  not  the  Ministry  of 
Defense.  It  was  during  this  period  that  a 


fundamental  evaluation  was  made;  con- 
cerning the  In  lure  of  each  prisoner  of 
war.  The  prisoner  was  placed  in  either 
of  two  categories.  Either  he  was  a 
subject  for  indoctrination  or  he  was  not, 
in  which  case  he  was  consigned  to  a 
labor  camp. 

Understanding  of  the  Soviet  treat- 
ment of  prisoners  of  war  can  be  gained 
from  the  writings  of  survivors  such  as 
Sgt.  Maj.  Helmut  M.  Fchling,  who  en- 
dured some  6  years  of  captivity  from 
October  1943  to  November  1949,  and 
lit.  Col.  Wolfgang  Schcll,  imprisoned 
from  January  1945  to  October  19,55, 
almost  11  years.  Their  vivid  firsthand 
accounts  evidence  the  attention  given  to 
the  NCO's  and  officers  in  the  interroga- 
tion process  leading  to  the  fundamental 
categorization  of  the  prisoners.  Until 
this  decision  was  made,  physical  pres- 
sure was  applied  only  to  selected  in- 
dividuals, never  on  a  group  basis.  How- 
ever, once  it  was  determined  through 
interrogation  that  a  prisoner  was  not  a 
profitable  candidate  for  indoctrination, 
he  was  sent  to  a  labor  camp  to  assist  in 
rebuilding  Russia.  The  treatment  of 
these  "labor"  prisoners,  as  distinct  from 
those  who  were  earmarked  for  indoc- 
trination, was  unbelievably  inhuman.  It 
was  this  group  of  labor-camp  prisoners 
who  faced  a  constant  battle  for  survival 
and  whose  ranks  were  thinned  by  the 
hundreds  of  thousands  not  able  to 
survive  the  battle.  For  example,  of  the 
93,000  prisoners  captured  at  the  battle 
of  Stalingrad  in  February  1943,  only 
6,000  survived  to  return  to  Germany 
through  1958.26 

Within  months  of  the  German  inva- 
sion of  Poland  and  Russia  in  June  1941, 
the  Red  Army  recognized  the  need  to 
employ  psychological  warfare  in  sup- 
port of  military  operations.  By  early 
1942  the  Seventh  Division  of  the  Red 
Army  (propaganda)  was  operating  on 
(lie  eastern  front.  German  emigres  ami 
prisoners  of  war  were  used.  Victories  of 
the  German  Annies  and  crudeness  of 
the      propaganda      efforts     initially 
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hampered  Soviet  cfforls.  In  early  1942, 
in  an  attempt  to  improve  the  system, 
the  Soviets  established  anti-Fascist 
sehools  (A-schools)  staffed  with  selected 
cadres  to  indoctrinate  prisoners  of  war 
and  train  them  for  use  with  the  7th 
Division.  The  A-school  candidates  were 
carefully  chosen  through  a  vigorous  and 
repetitive  interrogation  screening  pro- 
cess. The  first  "hard-core"  groups  were 
limited  to  50  to  100  prisoners.  7  This 
initial  effort  of  using  prisoners  of  war  as 
propaganda  instruments  to  undermine 
the  morale  of  the  frontline  troops  was 
greatly  expanded  as  more  collaborators 
became  available  from  the  mounting 
number  of  prisoners  being  taken  and  as 
the  prisoners  discerned  the  difference  in 
treatment  at  labor  and  political  camps. 
The  A-schools,  where  students  were 
offered  lectures  in  Marxist-Leninist  doc- 
trines, group  discussions,  self-criticism, 
autobiographical  critiques,  and  rigid  dis- 
cipline, were  continued  until  the  early 
1950's.  Most  hard-core  graduates  were 
later  transferred  to  East  Germany  to 
occupy  key  positions  in  the  administra- 
tion, parly  bureaucracy,  and  media  of 
mass  communications. 

Post-World  War  II  and  the  Korean 
War.  Even  before  the  full  story  of  the 
shocking  treatment  visited  upon  mil- 
lions of  prisoners  of  World  War  II  had 
completely  unfolded,  it  was  apparent 
that  the  Geneva  Conventions  of  1929 
and  conventions  of  the  Hague  Con- 
ferences of  1899  and  1907  required 
revision.  The  International  Committee 
of  the  Red  Cross  (1CRC)  prepared  four 
draft  conventions.  These  were  reviewed 
by  the  Preliminary  Conference  of  Na- 
tional Red  Cross  Societies  at  Geneva  in 
July  1946  and  the  Conference  of  Gov- 
ernment Experts  at  Geneva  in  April 
1947.  They  were  then  considered  by  the 
17th  International  Conference  of  the 
Red  Cross  at  Stockholm  in  August 
1948.28 

Finally,  the  draft  conventions  were 
submitted  to  a  diplomatic  conference  of 


59  nations  at  Geneva  in  April  1949.  The 
conventions  did  not  come  into  force 
until  21  October  1950,  and  none  of  the 
parlies  in  tin;  Korean  war  had  ratified 
tin;  conventions  at  the  time  of  the 
outbreak  of  hostilities  of  25  June  1950. 
In  prompt  response  to  a  query  from  the 
1CRC,  the  United  Slates  on  3  July  1950 
announced  full  adherence  to  the  provi- 
sions of  the  Geneva  Conventions  of 
1949.  Two  days  later,  on  5  July,  tin; 
South  Korean  Government  formally 
announced  its  adherence  to  the  conven- 
tions. As  with  U.S.  acceptance,  South 
Korea  agreed  to  admit  representatives  of 
the  ICRC  into  the  area  and  to  cooperate 
fully  with  those  representatives.  The 
Chinese  Communists  did  not  stale  a 
position  until  13  July  1952,  when  Chou 
En-lai  announced  their  recognition  of 
the  conventions  "since  they  are  basical- 
ly conducive  to  a  lasting  peace." 

Repeated  messages  from  the  ICRC  to 
the  North  Korean  Government  were 
ignored.  On  13  July  1950,  Pak  Heu 
Yeu,  North  Korean  Minister  of  Foreign 
Affairs,  signed  a  message  to  the  Secre- 
tary General  of  the  United  Nations 
stating  that:  "the  Democratic  People's 
Republic  of  Korea  is  strictly  abiding  by 
the  principles  of  the  Geneva  Convention 
in  respect  to  prisoners  of  war."  With 
this  message  and  subsequent  commit- 
ments on  the  part  of  United  Nations 
members  providing  forces  in  support  of 
South  Korea,  all  participants  in  this  first 
war  after  promulgation  of  the  Geneva 
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Conventions  of  1949  had  indicated  ad- 
herence. 

By  mid-July  1950,  representatives  of 
the  ICRC  were  admitted  to  South  Korea 
to  commence  on-site  inspection  and  to 
report  concerning  United  Nations  Com- 
mand (UNC)  treatment  of  North 
Korean  prisoners  of  war. 

As  of  2  August  1950,  the  North 
Korean  Government  had  not  responded 
to  any  ICRC  query  or  message  on  the 
subject.  Repealed  attempts,  even 
through  the  Chinese  Government  in 
Peking,  to  gain  permission  for  an  ICRC 
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delegate  to  enter  North  Korea  had  met 
with  silence  and  inaction.  Finally,  on  15 
August,  a  ray  of  hope  was  seen  when 
permission  was  granted  for  an  ICRC 
delegate  to  enter  China  to  negotiate 
with  the  North  Korean  Embassy  repre- 
sentatives on  entry  into  North  Korea. 
This  hope  proved  to  be  unfounded,  and 
further  appeal  to  Jacob  Malik,  U.S.S.R. 
representative  on  the  U.N.  Security 
Council,  was  ignored. 

Even  after  presentation  of  lists  of 
5,230  North  Korean  soldiers  held  cap- 
tive by  the  UNC  in  mid-September 
1950,  the  ICRC  could  not  elicit  any 
communication  or  reaction  from  Pyong- 
yang. The  North  Koreans  did  not  at- 
tempt to  provide  packages  for  these 
captives  nor  did  they  try  to  get  mail  to 
or  from  them.  The  message  was  as  clear 
as  it  had  been  from  the  Russians  of 
World  War  II.  The  Communists,  whose 
governments  are  founded  on  concern 
for  the  workers  and  peasants,  were  not 
concerned  with  the  welfare  of  their 
prisoners  of  war  while  they  were  in  the 
hands  of  the  UNC. 

The  extent  of  the  brutal,  cruel,  and 
inhuman  treatment  imposed  on  UNC 
captives  by  the  North  Koreans  was  not 
fully  known  at  the  time.  Yet,  shortly 
after  the  Inchon  landings,  gruesome 
examples  were  uncovered  by  the  ad- 
vancing U.N.  forces.  At  Kumchon, 
Taejon,  and  other  places,  as  the  UNC 
forces  advanced  up  the  peninsula,  the 
evidence  of  brutal  mass  executions  of 
UNC  prisoners  of  war  and  civilians  was 
uncovered.  The  full  extent  of  the 
barbaric  treatment  of  UNC  prisoners  of 
war  at  the  hands  of  the  North  Koreans 
did  not  become  known  until  after  the 
prisoners  had  been  repatriated  in  August 
and  September  1953. 

In  piecing  together  the  threads  of  the 
story  of  U.S.  Marines  captured  during 
the  Korean  war,  a  Marine  author  docu- 
mented that  of  one  group  of  38  U.S. 
officers  of  all  services  captured  by  the 
North  Koreans  through  September 
1950,  only  nine  survived  to  the  spring 


of  J.951.33  Though  the  numbers  in- 
volved were  small  compared  to  oilier 
conflicts,  especially  World  War  II,  the 
overall  record  of  treatment  of  UNC 
prisoners  of  war  in  the  hands  of  the 
North  Koreans  matches  any  in  sheer 
cruelty     and     inhumanity.  Of    the 

known  7,190  U.S.  prisoners  of  war 
captured  during  the  Korean  war,  2,730, 
or  38  percent,  died  in  captivity.  This  is  a 
higher  percentage  than  experienced  in 
our  own  Civil  War  in  the  middle  of  the 
last  century  or  of  U.S.  captives  of  the 
Japanese  during  World  War  II.  The 
majority  of  these  2,730  who  died  were 
captured  during  the  first  6  months  of 
the  war  when  the  North  Koreans  had 
custody  of  the  prisoners  of  war.  In 
addition  to  the  2,730  who  died  in 
captivity,  1,036  others  have  been 
authenticated  as  victims  of  battlefield 
atrocities,  mostly  in  massacres  such  as  at 
Kumchon  and  Taejon. 

The  intervention  of  the  Chinese  in 
the  conflict  in  November  1950,  in  addi- 
tion to  changing  the  conduct  of  the  war, 
also  dramatically  changed  the  enemy's 
treatment  and  approach  in  handling  and 
processing  UNC  prisoners  of  war  held 
captive  by  the  Communists.  The  Chi- 
nese took  over  control  of  the  prisoner- 
of-war  camps  starling  in  December 
1950.  No  longer  was  the  main  theme 
of  treatment  senseless  beatings,  public 
parading  of  prisoners  before  enemy 
citizenry  who  stared,  spit  upon,  and 
beat  them,  and  limited  (though  fre- 
quently brutal)  interrogation  for  mili- 
tary information.  Concurrent  with  the 
Chinese  intervention  came  a  marked 
change  in  the  treatment  of  the  pris- 
oners. 

The  Chinese  publicly  referred  to 
their  policy  as  the  "Lenient  Policy." 
Initially,  the  UNC  prisoners  could  not 
believe  they  were  not  to  be  shot  or 
otherwise  maltreated  upon  capture. 
Rather,  the  Chinese;  advised  most  pris- 
oners that  they  only  wanted  to  help 
them  now  that  they  had  been  "liberated 
from  the  control  of  the  imperialists." 
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By  January  1951  ihc  Chinese  hail  es- 
tablished their  firsl  model  indoctrina- 
tion center  at  a  permanent  prisoner-of- 
war  camp  near  the  Yalu  River  town  of 
Pyoktong.  Designated  "Camp  5"  by  the 
Chinese,  it  became  known  facetiously 
among  the  UNC  prisoners  as  "Peaceful 
Valley."  Originally  about  300  Ameri- 
can prisoners  of  war  were  selected  for 
this  pilot  indoctrination  center  and  in- 
stitution of  the  "Lenient  Policy."  Here 
the  pattern  of  treatment  quickly  be- 
came abundantly  clear.  Calculated  le- 
niency was  shown  in  return  for  "co- 
operation"; harassment,  mental  and 
physical  pressure  for  neutrality;  and 
brutality  for  resistance  to  their  "lcnicn- 
cy. 

To  the  Chinese,  cooperation  meant 
attending  classes  on  the  Marxist-Leninist 
theories;  informing  on  fellow  prisoners 
who  resisted;  signing  documents  and 
petitions  seeking  peace  or  acknowl- 
edging the  "rightness"  of  the  Com- 
munist cause;  broadcasts  of  the  same 
type  propaganda  or  even  stronger  de- 
nouncements of  the  "American  Wall 
Street  warmongers";  and  making  self- 
accusations  before  fellow  prisoners. 
These  "progressives,"  as  the  cooperalors 
became  known,  found  themselves  under 
mounting  pressure  to  succumb  to  the 
increasing  demands  of  the  Chinese  in- 
doctrination program.  This  trend,  so 
easy  to  discern  in  a  position  of  comfort- 
able reflection,  was  not  apparent  to 
many  subjected  to  the  treatment  under 
the  conditions  existing  in  "Peaceful 
Valley."  Paradoxically,  many  prisoners 
became  progressives  to  be  relieved  of 
the  physical  and  psychological  pressures 
imposed  by  the  Chinese  captors.  The 
same  held  true  for  the  "neutrals,"  or 
those  who  gave  indications  that  their 
will  might  be  broken,  but  had  not  yet 
overtly  cooperated. 

The  misnomer  of  the  "Lenienl 
Policy'  became  strikingly  apparent  lo 
the  "reactionaries,'  or  rcsistcrs  to  Chi- 
nese indoctrination.  The  cases  of  Capt. 
Jesse  V.  Booker,  USMC,  and  Maj.  John 


J.  Dunn,  U.S.  Army,  an;  typical  of  the 
treatment  visited  on  "reactionary"  pris- 
oners. Booker  was  tin;  first  marine  to  be 
taken  prisoner  in  the  Korean  war.  Fly- 
ing from  the  decks  of  the  U.S.S.  Valley 
Forge,  his  plane  was  shot  down  on  7 
August  1950.  Dunn  had  been  serving  as 
an  adviser  to  Republic  of  Korea  (ROK) 
forces  whose  positions  had  been  overrun 
by  the  Chinese  near  Kunu-ri  in  Novem- 
ber 1950.  These  officers  were  sub- 
jected to  frequent  and  incessant  interro- 
gation centered  on  their  political  beliefs 
and  family  backgrounds.  They  were 
kept  awake  by  beatings  and  blowing 
smoke  into  their  forcibly  opened  eyes. 
Still  refusing  to  cooperate,  they  were 
tied  to  stakes  in  the  open  or  placed  in 
cramped  solitary  holes  in  the  ground 
and  left  naked  for  hours  on  end  in  the 
subfrcczing  weather  of  the  winter  of 
1950-51  in  the  Yalu  River  valley.  Still 
not  willing  to  do  the  bidding  of  their 
captors,  both  Booker  and  Dunn  were 
separately  and  repeatedly  exposed  to 
the  threat  of  execution,  in  which  the 
"game  of  Russian  roulette"  was  played 
by  the  Chinese  interrogators. 

While  the  Chinese  took  control  of 
the;  UNC  prisoners  of  war  in  Communist 
hands,  they  did  permit  their  North 
Korean  comrades  to  participate  and 
presumably  learn  the  principles  ol  inter- 
rogation and  indoctrination  for  political 
objectives.  "Pak's  Palace"  on  the  out- 
skirts of  Pyongyang,  the  North  Korean 
capital,  was  named  for  Major  Pak,  the 
North  Korean  chief  interrogator.  This 
infamous  center  was  singled  out  in  the 
Secretary  of  Defense  Advisory  Commit- 
tee on  Prisoner  of  War  Report  of  I  955 
as  being  "tin;  worst  camp  endured  by 
American  prisoners  of  war.'  Captain 
Fink,  a  U.S.  Marine  officer,  was  ques- 
tioned in  1951  by  a  Russian  female 
interrogator  over  a  period  of  several 
•lays.  The  interrogations  were  punc- 
tuated with  repealed  healings  ol  Cap- 
tain  link   for  nonrcsponsivc  answers. 

Fvcn  before  the  Chinese  intervention 
in   the   Korean  war,  Communist  use  of 
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prisoners  of  war  for  political  purposes 
was  evident.  In  late  August  1950,  Jacob 
A.  Malik,  U.S.S.R.  delegate  to  the  U.N. 
Security  Council,  issued  a  statement  to 
the  world  press  claiming  to  have  re- 
ceived a  cable  of  protest  to  the  war 
signed  by  39  captured  U.S.  officers.  The 
protest  was  "against  further  senseless 
bloodshed  in  Korea."  The  names  of  the 
39  officers  were  released  and  included 
"Gapl.  Jesse  V.  Booker.'  In  light  of 
the  treatment  subsequently  inflicted  on 
Booker,  it  is  doubtful  if  the  Com- 
munists ever  obtained  Booker's  signa- 
ture on  the  protest.  Indeed,  the  major- 
ity of  the  officers  whose  names  were 
released  subsequently  denied  under  oath 
having  signed  the  protest. 

This  early  and  rather  clumsy  propa- 
ganda attempt  was  greatly  refined  and 
improved  after  the  Chinese  took  over 
control  of  the  prisoners  of  war  in 
December  1950.  In  January  1951  the 
Chinese  circulated  the  "Stockholm 
Peace  Appeal"  in  "Peaceful  Valley"  and 
other  camps  with  indoctrination  cen- 
ters. This  appeal  had  been  issued  just 
prior  to  the  North  Korean  invasion  of 
South  Korea  as  a  result  of  a  Stockholm 
meeting  of  the  "Communist  World 
Peace  Committee"  in  May  1950.48  In 
circulating  this  appeal,  peace  commit- 
tees were  formed  in  the  prisoner-of-war 
camps  to  develop  and  sign  a  petition  to 
the  U.N.  appealing  for  peace.  This  peti- 
tion was  sent  to  the  U.N.  in  February 

1951  with  the  signatures  of  many 
American  prisoners  of  war. 

Concurrent  with  the  success  of  the 
U.N.  spring  offensive  of  1951,  the 
North  Koreans  on  8  May  1951  lodged  a 
formal  protest  to  the  U.N.  charging  the 
U.S.  forces  with  germ  warfare.5 

It  was  at  this  time  that  the  Com- 
munists tried  to  substantiate  these 
charges  by  a  program  aimed  at  gaining 
the  cooperation  of  largely  U.S.  Air 
Force   Hying  personnel.5      On    16  May 

1952  the  signed  confessions  of  two 
captured  U.S.  lieutenants  appeared  in 
People's  China,  a  Peking  newspaper,  and 


were  announced  to  the  world.  De- 
spite the  failure  to  have  their  allegations 
proven  with  the  aid  of  confessions  of 
American  prisoners  of  war,  grave  doubt 
on  the  matter  was  created  in  world 
public  opinion. 

In  the  aftermath  of  the  Korean  war, 
Communist  attempts  to  use  prisoners  of 
war  and  their  families  to  weaken  the 
opposition  came  more  clearly  into 
focus.  In  testimony  before  a  U.S.  House 
of  Representatives  Subcommittee  of  the 
Committee  on  Un-American  Activities 
in  June  1956,  FBI  witnesses  and  former 
U.S.  prisoners  of  the  Korean  war  ex 
posed  the  extent  of  the  Communist 
efforts  in  this  area.  "The  Save  Our  Sons 
Committee"  (SOSC)  based  in  Argo,  111. 
became  active  in  1952  and  remained  so 
until  October  1953,  the  month  follow- 
ing the  repatriation  of  the  Korean  war 
prisoners.  The  SOSC  consisted  of  two 
native-born  American  women,  identified 
by  FBI  agents  as  members  of  the  Ameri- 
can Communist  Party.  These  women 
obtained  the  names,  camp  locations, 
and  other  particulars  of  American  pris- 
oners from  Communist  sources.  They 
wrote  letters  to  the  parents  and  friends 
of  these  prisoners,  encouraging  them  to 
sign  petitions  and  letters  to  Congress- 
men and  newspapers.  They  were  able  to 
correspond  directly  with  the  American 
prisoners  in  a  matter  of  days,  whereas 
mail  between  prisoners  and  next  of  kin 
was  normally  not  allowed  by  the  Com- 
munist captors.  Though  these  two 
women  repeatedly  claimed  the  "fifth 
amendment"  during  the  hearings,  facts 
presented  by  other  witnesses  clearly 
established   Communist   efforts   in  this 


area. 
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The  major  issue  of  the  Korean  Armis- 
tice Negotiations  was  voluntary  repatria- 
tion. A  convincing  position  is  that  the 
UNC  demands,  insisting  on  voluntary 
repatriation,  won;  in  violation  of  the 
Ccncva  Conventions  of  1949,  speci- 
fically articles  7  and  118.  Article  7 
provides  that  prisoners  may  under  no 
circumstances  renounce,  in  whole  or  in 
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part,  rights  secured  to  them  by  the 
convention.  Article  118  states  that  pris- 
oners of  war  shall  be  released  and 
repatriated  without  delay  after  the  ces- 
sation of  hostilities.  The  opposing 
humanitarian  view  of  not  forcing  some 
87,000  people  to  be  committed  to 
return  to  control  of  regimes  they  abhor 
also  has  merit.  It  would  be  difficult  to 
ignore  the  lessons  learned  from  the 
Soviet  treatment  of  repatriated  person- 
nel at  the  end  of  World  War  II. 

Vice  Adm.  C.  Turner  Joy,  the  initial 
Chief  UNC  Negotiator  from  July  1951 
until  22  May  1952,  differed  strongly  on 
this  point,  although  his  position  as  UNC 
negotiator  required  him  to  support  it. 
He  felt  the  voluntary  repatriation  issue 
cost  our  prisoners  an  extra  year  of 
captivity  and  cost  the  UNC  an  addi- 
tional 50,000  casualties.  Joy  later  con- 
tended that  the  welfare  of  ex-enemy 
soldiers  was  placed  above  that  of  our 
own  personnel  in  Communist  prison 
camps  and  those  still  fighting  in  the 
battleline.54 

To  date,  international  law  has  not 
codified  the  principle  of  voluntary  re- 
patriation. Yet  the  signed  armistice  it- 
self may  sustain  the  principle  as  a 
precedent.  In  any  event,  this  principle  is 
Korea's  legacy  to  Vietnam.  Considera- 
tion must  be  given  this  principle  to 
insure  success  in  obtaining  the  release  of 
our  prisoners  of  war  in  the  months 
ahead. 

Vietnam.  Major  conflicts  have  given 
impetus  to  changes  in  international  laws 
which  have  been  increasingly  concerned 
with  the  humanitarian  treatment  of 
prisoners  and  other  victims  of  war.  The 
Geneva  Conventions  of  1929  and  1949, 
following  World  Wars  I  and  II,  respec- 
tively, illustrate  this.  No  change  oc- 
curred following  the  Korean  war.  Reso- 
lution of  the  voluntary  repatriation 
issue  stemming  from  the  Korean  armis- 
tice was  heralded  as  a  significant  prece- 
dent by  President  Eisenhower.  Yet,  the 


impact  ot  this  precedent  on  interna- 
tional law  is  a  matter  of  conjecture  at 
this  time.  With  this  possible  exception, 
international  law  relative  to  the  treat- 
ment of  prisoners  of  war  is  essentially 
the  same  for  Vietnam  as  it  was  for  the 
Korean  war. 

Shortly  after  the  introduction  of 
American  forces  into  the  Vietnam  war, 
the  ICRC  in  June  1965  reminded  the 
Governments  of  the  United  States, 
South  Vietnam,  and  North  Vietnam,  by 
letter,  of  the  provisions  of  the  Geneva 
Conventions  of  1949  and  of  their  pre- 
vious commitments  to  adhere  to  the 
conventions.55  The  ICRC  also  indicated 
it  would  attempt  to  deliver  the  letter  to 
the  National  Liberation  Front  (NLF), 
the  political  arm  of  the  Viet  Cong. 

All  parties,  including  the  NLF,  re- 
plied to  the  ICRC  letter.  The  United 
States  and  South  Vietnam  gave  unquali- 
fied assurance  of  their  compliance  with 
the  conventions  and  authorized  the 
ICRC  to  send  designated  inspection 
representatives.56  North  Vietnam's  re- 
ply was  not  as  straightforward.  It  was  a 
lengthy  reply  couched  in  terms  that 
make  it  difficult  to  isolate  truly  respon- 
sive portions.  The  letter  did  state  that 
"pilots"  would  be  regarded  as  "major 
criminals"  and  liable  to  the  laws  of 
North  Vietnam,  "although  captured 
pilots  are  treated  well."  Clearly, 
North  Vietnam  was  saying  officially 
that  they  treated  pilots  well,  but  re- 
served the  right  not  to  do  so.  The  NLF 
flatly  refused  to  be  bound  by  the 
Geneva  Conventions;  however,  they 
affirmed  that  "prisoners  held  were 
humanely  treated  and  that,  above  all, 
enemy  wounded  were  collected  and 
cared  for."58  Upon  sending  troops  in 
support  of  South  Vietnam,  all  other 
nations  (notably  Australia,  New  Zea- 
land, Thailand,  South  Korea,  and  the 
Philippines)  acknowledged  the  Geneva 
Conventions  as  binding.  Thus,  all  active 
participants  in  the  Vietnam  war,  except 
the  NLF,  formally  announced  their 
general  adherence  to  the  conventions. 
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The  record  of  the  United  States  in 
Vietnam    relative    to    the    treatment  of 

prisoners  of  war  has  not  been  officially 
questioned  by  the  enemy.  However,  two 
major  issues  have  arisen,  one  involving 
overt  actions  of  the  South  Vietnamese. 
In  each  instance  attention  to  the  issues 
has  been  "self-generated,"  being  insti- 
tuted by  Americans,  not  the  enemy. 

As  early  as  1964,  reports  began 
reaching  the  United  States  concerning 
maltreatment  of  Viet  Cong  prisoners  of 
war  by  South  Vietnamese  captors. 
These  reports  continued  through  1965, 
the  time  of  American  commitment  to 
the  ground  war,  and  concerned  enemy 
personnel  initially  captured  by  Ameri- 
can forces  as  well  as  those  captured  by 
South  Vietnamese  forces.  In  a  few 
instances  American  personnel  were  pic- 
tured observing  the  alleged  maltreat- 
ments. These  instances  apparently  took 
place  at  the  scene  of  the  fighting  or 
during  evacuation  from  it.5  There  is 
little  doubt  that  instances  of  maltreat- 
ment occurred.  There  has  never  been  a 
war  in  jvhich  some  frontline  maltreat- 
ment has  not  taken  place.  The  an- 
nounced American  position  was  that 
these  incidents  of  maltreatment  were 
alleged  against  an  ally,  South  Vietnam, 
which  bore  responsibility  for  handling 
prisoners,  not  the  United  Stales.  This 
initial  American  position  was  legally 
correct  but  morally  questionable.  There 
is  "no  provision  in  the  Geneva  Conven- 
tions making  a  nation  responsible  for 
violations  committed  by  its  allies." 

Initially,  American  ground  forces 
turned  over  enemy  prisoners  to  the 
South  Vietnamese  forces  as  soon  as 
possible.  Mindful  of  the  maltreatment 
charges,  the  U.S.  forces  changed  pro- 
cedures in  1966  and  retained  custody  of 
captured  enemy  until  delivered  to  rear 
area  camps.  No  similar  charges  were 
made  after  this  until  1969,  when  release 
of  information  alleging  the  unlawful 
killing  of  some  100  South  Vietnamese 
civilians  at  the  Song  My  hamlet  of  My 
Lai,  South  Vietnam,  on  16  March  1968. 


At  this  writing,  a  number  of  American 
fighting  men  are  awaiting  trial  on 
charges  resulting  from  actions  at  My 
Lai.  Fourteen  others  have  been  charged 
with  repressing  information  concerning 
the  incident  and  may  be  brought  to 
trial.63 

The  South  Vietnamese  operate  the 
prisoner-of-war  camps  containing  some 
31,500  North  Vietnamese  and  Viet 
Cong  prisoners  of  war.  There  have  been 
documented  cases  of  maltreatment  in 
the  six  camps  operated  by  the  South 
Vietnamese.  Significantly,  complaints  in 
these  cases  have  been  .filed  by  the  1CRC 
representatives  having  access  to  the 
camps  for  inspection.  The  prisoners 
are  permitted  to  send  and  receive  mail. 
An  accounting  of  the  prisoners  is  made 
and  lists  are  made  available  to  North 
Vietnam  and  the  NLF.65  Every  effort  is 
made  to  comply  with  the  Geneva  Con- 
ventions and  requests  of  the  ICRC 
representatives. 

The  story  of  treatment  of  allied 
prisoners  of  war  (United  States,  South 
Vietnam,  South  Korea,  Australian,  and 
others)  by  the  North  Vietnamese  (and 
their  confederates,  the  Viet  Cong,  under 
the  NLF)  is  far  from  complete.  That 
which  is  known  is  available  from  two 
sources;  the  information  the  Nortli  Viet- 
namese have  seen  fit  to  disclose  for 
propaganda  and  political  purposes  and 
from  questioning  of  released  or  escaped 
prisoners.  Even  with  the  limited 
sources  of  information  available  to  date, 
the  complete  disregard  of  international 
law  by  North  Vietnam  is  abundantly 
clear.  Equally  clear,  and  of  greater 
concern,  is  the  callous  treatment  of 
prisoners  of  war  by  the  North  Viet- 
namese. They  have  shown  the  same 
characteristics  of  Communists  in  pre- 
vious wars:  a  complete  disregard  for 
humane  treatment;  a  concerted  effort  to 
use  prisoners  for  propaganda  purposes; 
and  an  utter  disregard  for  the  welfare  of 
their  own  people  once  captured. 

In  mid-July  1966,  broadcasts  from 
Radio      Hanoi     and     dispatches     from 
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Communist  newsmen  served  notice  that 
captured  American  (lyers  were  to  be 
tried  as  war  criminals,  and  American 
prisoners  were  paraded,  manacled,  in 
the  streets  of  Hanoi,  presumably  to 
whip  up  local  public  support.  Photo- 
graphs of  these  happenings  were  taken 
and  disseminated  in  the  world  press. 
This  brazen  effort  at  political  blackmail 
backfired.  The  obvious  intent  of  con- 
ducting trials  of  these  prisoners  to  force 
a  halt  in  the  bombing  of  North  Vietnam 
and  gain  world  sympathy  was  a  mis- 
calculation. U.N.  Secretary  General  U 
Thant,  the  Pope,  and  American  organi- 
zations opposed  to  the  war  in  Vietnam 
sent  appeals  to  Ho  Chi  Minh  to  stop  the 
scheduled  trials.  Even  the  so-called  U.S. 
Senate  "doves,"  spearheaded  by  Senator 
Frank  Church,  issued  strong  statements 
against  the  trials.69  On  23  July  1966, 
Ho  Chi  Minh  backed  down  and  an- 
nounced that  "no  trials  were  in  view." 
It  appears  that  when  Ho  Chi  Minh 
realized  he  was  losing  support  for  his 
political  objectives,  particularly  from 
within  the  United  States  where  a  hard- 
ened unified  American  position  might 
result,  he  relented. 

Earlier,  in  June  and  September  1965, 
following  trials  and  execution  of  Viet 
Cong  terrorists  by  the  South  Vietnam 
Government,  the  Liberation  Radio  of 
the  Viet  Cong  announced  that  American 
prisoners  of  war  had  been  executed  in 
retaliation  for  the  trial  and  execution  of 
the  terrorists.  Irrespective  of  the  legal  or 
moral  issues  concerning  acts  of  reprisal, 
the  wanton  murder  of  American  pris- 
oners in  retaliation  for  an  act  of  South 
Vietnam  is  clearly  neither  legally  nor 
morally  valid.  The  ICRC  concurred  in 
this  view  in  filing  formal  complaints  and 
requesting  permission   to  investigate. 

The  execution  of  one  of  these  vic- 
tims, Capt.  Humbert  R.  Versace,  was 
confirmed  in  December  1968  by  Maj. 
James  N.  Rowe  when  lie  escaped  alter 
being  a  prisoner  of  the  Viet  Cong  for 
over  5  years.7  l  Rowe  and  Versace  had 
been  among  a  group  of  eight  prisoners 


captured  by  the  Viet  Cong  in  October 
1963  and  held  in  the  delta  region  of 
South  Vietnam.  According  to  Rowe, 
three  of  the  prisoners  died  during  cap- 
tivity in  1966  and  1967,  while  the  other 
three  were  released  through  Cambodia 
in  October  1967.72 

The  story  unfolded  by  Rowe  sub- 
stantiates that  the  Viet  Cong  follow  the 
same  pattern  already  established  by  the 
Communists  for  treatment  of  prisoners 
of  war.  Immediately  after  capture  Rowe 
was  given  an  ICRC  data  card  to  fill 
out.  Appended  to  this  card  was  a 
lengthy  questionnaire  concerning  full 
details  of  personal  and  military  history, 
training,  and  military  intelligence.  Rowe 
refused  to  fill  out  the  questionnaire; 
then  the  established  Communist  treat- 
ment started.  Rowe  was  subjected  to 
isolation  from  human  contact  and 
placed  in  a  confining,  uncomfortable 
cage  as  conditioners  for  the  inevitable 
indoctrination.  Part  of  the  indoctrina- 
tion included  explanations  that  Rowe 
was  a  criminal  having  no  rights  and  that 
his  captors  had  the  right  to  execute  him. 
The  reason  given  for  not  executing  him 
was  the  "lenient  policy"  of  the  Viet 
Cong.  Upon  "failing  indoctrination  les- 
sons," Rowe  was  sent  to  a  punishment 
camp  where  he  was  subjected  to  treat- 
ment even  worse  than  before.  His  diet  of 
rice  and  salt,  without  water,  severely 
strained  his  stamina  and  will  to  survive. 

The  politically  inspired,  unpredict- 
able releases  of  other  groups  of  Ameri- 
can prisoners,  either  to  peace-seeking 
antiwar  Americans  in  Cambodia  or  at 
arranged  meetings  in  cleared  areas  of 
South  Vietnam,  also  provides  insight  to 
prisoner-of-war  treatment  by  North 
Vietnam  and  the  Viet  Cong.  The  stories 
of  some  of  those  men  have  not  been 
published  for  fear  of  jeopardizing  those 
remaining  as  prisoners.  What  has  been 
lold  is  another  chronicle  of  cruel  and 
inhuman  treatment  by  the  Communists. 
In  August  1969,  Navy  Lt.  Robert  F. 
Frishman,  upon  his  release,  related  his 
experiences  as  a  prisoner  of  war  of  the 
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Communists,  which  included  solitary 
confinement,  imprisonment  in  a  cage;, 
being  bound  in  straps,  removal  of  his 
fingernails,  being  denied  food  and 
medical  care,  and  being  dragged  along 
the  ground  while  suffering  a  broken  leg. 
Seaman  Douglas  Hegdahl,  released  at 
the  same  time  after  over  2  years  of 
captivity,  was  also  maltreated.  He  had 
lost  over  60  pounds  since  his  capture 
and  had  spent  7  months  and  10  days  in 
solitary      confinement. 

The  experience  of  Lt.  (jg)  Dieter 
Dengler,  USN,  during  1966  presents  a 
stark  example  of  treatment  at  the  hands 
of  the  Communists  in  Southeast  Asia. 
Dengler  was  captured  but  later  managed 
to  escape  to  U.S.  lines.  Captured  by  the 
Pathet  Lao  and  turned  over  to  the 
North  Vietnamese,  Dengler  was  spread- 
eagled  on  the  ground  and  left  to  the 
mercy  of  insects.  Me  was  tied  in  position 
and  used  for  nerve-racking  target  prac- 
tice. Repeatedly,  Dengler  was  beaten 
with  fists  and  sticks,  being  rendered 
unconscious  on  one  occasion.  As  further 
persuasion  to  sign  a  statement  con- 
demning the  United  States  and  ap- 
parently to  heighten  the  enjoyment  of 
his  captors,  Dengler  was  bound  and 
dragged  through  the  bush  behind  a 
water  buffalo.  At  the  time  of  his  rescue 
this  formerly  180-pound  pilot  weighed 
98  pounds.75 

The  stories  of  maltreatment  from 
escaped  prisoners,  and  even  from  those 
released  for  propaganda  purposes,  have 
a  common  thread.  Admittedly,  the 
documented  evidence  available  at  this 
time  is  limited.  Yet  the  evidence  avail- 
able is  overwhelmingly  uniform  in  re- 
flecting callous  and  inhumane  treatment 
of  our  prisoners  in  the  hands  of  the 
Communists  in  Southeast  Asia.  A  pat- 
tern has  emerged  which  includes  jungle 
camps  operated  by  the  Viet  Cong  and 
the  Pathet  Lao  and  the  larger  permanent 
camps  operated  by  the  North  Vietna- 
mese. The  most  notorious  of  these 
North  Vietnamese  camps  is  known  al- 
ready as  the  "Hanoi  Hilton."  lt  appears 


likely  that  this  facility  will  join  "Pak's 
Palace"  of  the  Korean  war  on  the  list  of 
infamous  prisoner-of-war  camps. 

These  limited  glimpses  of  the  treat- 
ment of  prisoners  of  war  in  Vietnam 
give  cause  for  grave  concern  for  the 
treatment  of  the  estimated  1,400 
American  prisoners  still  in  the  hands  of 
the  Communists  in  Vietnam.  As  of 
February  1970,  the  Department  of  De- 
fense listed  422  Americans  known  to 
have  been  in  the  hands  of  the  Commu- 
nists in  Vietnam.  These  figures  have 
been  compiled  from  eyewitness  battle 
accounts,  information  from  released 
prisoners,  as  well  as  from  Hanoi  press 
and  radio  announcements.77  The  Com- 
munists have  to  date  refused  to  comply 
with  the  Cencva  Conventions  and  pro- 
vide lists  of  prisoners  they  hold.  In 
March  1970  North  Vietnam  did 
acknowledge  to  an  Associated  Press 
newsman  (Daniel  De  Luce)  that  they 
held  320  American  prisoners  of  war  and 
'were  considering"  releasing  their 
names,  not  to  ICRC  representatives,  but 
to  "friendly"  news  media.7 

Repeated  attempts  by  the  American 
Government  and  relatives  to  obtain  in- 
formation on  American  prisoners  held 
by  the  Communists  have  failed.79 
Response  to  these  groups  would  not 
materially  benefit  or  support  the  politi- 
cal objectives  of  the  Communists  and, 
therefore,  seem  doomed  to  failure.  Mas- 
sive direct  pressure  by  American  citi- 
zens, appeals  by  "dovish"  U.S.  Con- 
gressmen and  other  vehement  American 
antiwar  groups,  and  concentrated  ef- 
forts by  the  Government  through  the 
United  Nations  would  appear  to  offer 
the  best  opportunity  for  determining 
the  status  of  American  prisoners  in 
Vietnam  and  insuring  their  welfare  and 
ultimate  freedom.  Since  the  North  Viet- 
namese consider  their  own  captured 
personnel  as  expendable  and  since  they 
know  we  value  highly  the  lives  and 
welfare  of  our  soldiers  in  captivity,  they 
are  using  their  control  of  our  prisoners 
of  war  as  a  bargaining  tool  for  propa- 
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ganda  and  leverage  for  a  settlement  of 
the  war  favorable  lo  them. 

Legacy  and  Lessons.  The  develop- 
ment of  meaningful  and  essential  inter- 
national law  relative  to  prisoners  of  war 
has  been  extremely  slow,  yet  ever  more 
precisely  defined.  Up  to  World  War  II 
this  development  bad  significant  impact 
on  improving  the  humanitarian  treat- 
ment of  prisoners.  From  World  War  II 
came  the  Geneva  Conventions  of  1949, 
which  materially  strengthened  the  law 
in  this  area,  more  clearly  defined  its 
application,  and  provided  for  humane 
treatment  agreed  upon  by  some  1 17 
nations  as  of  1968.  From  World  War 
II  also  came  distinct  evidence  that, 
regardless  of  the  law  and  weight  of 
world  opinion,  the  Communists  did  not 
intend  lo  abide  by  international  law  to 
which  they  and  others  had  committed 
themselves.  As  the  history  of  World  War 
II  unfolded  with  the  passing  of  time, 
more  precise  proof  became  available. 
The  extent  and  enormity  of  some  of  the 
evidence  strains  humanitarian  under- 
standing, and  even  today  many  ignore 
or  refuse  to  assess  the  record. 

In  the  aftermath  of  the  Korean  war  it 
became  clear  once  again  that  the  Com- 
munists had  shown  an  utter  disregard 
for  international  law  and  contempt  for 
humanitarian  treatment  of  prisoners  of 
war,  which  other  peoples  and  nations 
sought  to  uphold.  Though  smaller  in 
scale,  the  barbaric  and  cruel  treatment 
of  prisoners  of  war  by  the  Communists 
established  a  record  in  modern  times  for 
the  high  rate  of  death  among  captives. 
Again  the  rules  for  conduct  of  affairs 
among  nations  were  severely  set  back. 
This  demonstrated  contempt  for  the 
precepts  of  human  dignity  and  com- 
passion for  fellowmcn  is  appalling.  This, 
coupled  wilh  the  hypocrisy  of  claiming 
adherence  to  international  law,  while 
resolutely  and  consistently  failing  lo  do 
so,  invites  more  grave  questions.  Al- 
though only  shreds  of  evidence  are 
available  from  the  current  war  in  Viet- 


nam, these  shreds  point  lo  the  Commu- 
nists adding  to  ihc  legacy  passed  on 
from  World  War  II  and  Korea. 

A  review  of  history  supports  the 
contention  that  prisoners  of  war  have 
been  used  as  instruments  of  foreign 
policy.  Concurrent  with  the  evolution 
of  international  law,  mounting  concern 
for  the  humane  treatment  of  prisoners 
of  war  has  resulted  in  increasing  well- 
defined  international  agreements  to  pro- 
tect the  victims  of  war,  thus  lending  to 
reduce  the  effectiveness  of  prisoners  of 
war  as  instruments  of  foreign  policy  for 
those  nations  adhering  lo  the  law. 
Starting  in  World  War  11  and  continuing 
through  to  the  current  Vietnam  war,  the 
Communists  have  demonstrated  a  com- 
plete reluctance  lo  be  inhibited  in  their 
use  of  prisoners  of  war  to  achieve 
national  and  international  political  ob- 
jectives. This  remains  so,  whether  or  not 
ihcy  profess  adherence  to  international 
conventions. 

Based  on  the  record  of  treatment 
accorded  their  own  people  when  re- 
covered from  captivity,  the  Communists 
are  not  receptive  to  bargaining  for  the 
exchange  or  treatment  of  prisoners 
predicated  on  humanitarian  principles. 
Accordingly,  it  appears  that  even  when 
assured  of  our  propriety  in  the  treat- 
ment of  their  prisoners,  tin;  Communists 
are  unwilling  to  reciprocate  and  guaran- 
tee humane  treatment  for  U.S.  prisoners 
of  war.  This,  coupled  wilh  the  funda- 
mental principle  of  the  dignity  and 
rights  of  man  upon  which  the  Govern- 
ment of  the  United  States  is  based,  rules 
out  any  consideration  of  reprisal  against 
Communist  prisoners  as  ineffective  and 
repugnant. 

Thus,  to  obtain  humane  treatment 
and  release  of  prisoners  from  Commu- 
nist control,  it  appears  thai  the  most 
realistic  alternative  is  to  marshal  Ameri- 
can opinion  unifying  the  country  on  ihc 
issue.  To  affirm  our  resolve  lo  deny  ihc 
Communists  their  political  objectives 
through  use  of  our  prisoners  of  war  is 
the   most  positive;   way   to   insure   their 
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fair  treatment  and  release.  In  this  regard 
the  text  of  President  Nixon's  First 
Annual  Foreign  Affairs  Message  to 
Congress  of  February  1970  concerning 
the  treatment  and  release  of  prisoners  of 
war  merits  comment  and  is  quoted  in 
part  below: 

This  [prisoners  of  war  in  Viet- 
nam] is  not  a  political  or  military 
issue,  but  a  matter  of  basic 
humanity.  There  may  be  disagree- 
ment about  other  aspects  of  this 
conflict,  but  there  can  be  no 
disagreement  on  humane  treat- 
ment for  prisoners  of  war.  I  state 
again  our  readiness  to  proceed  at 
once  to  arrangements  for  the  re- 
lease of  prisoners  of  war  on  both 
sides.8  * 

This  statement  is  a  true  reflection  of 
previously  stated  American  policy  and 
most  likely  was  heartily  supported  by 
the  majority  of  people  of  the  United 
States.  However,  considering  that  it  is  a 
part  of  a  40,000-word  address  designed 
for  foreign  as  well  as  domestic  con- 
sumption, the  reaction  of  the  Commu- 
nists would  seem  of  paramount  impor- 
tance. The  Communists  would  not  agree 
with  the  first  portion  of  the  pronounce- 
ment which  stales  that  the  prisoner-of- 
war  question  in  Vietnam  '  ...  is  not  a 
political  or  military  issue,  but  a  matter 
of  basic  humanity."  The  history  of 
Communist  actions  disputes  that  por- 
tion of  the  address  which  states 
'  .  .  .  there  can  be  no  disagreement  on 
humane  treatment  for  prisoners  of 
war."  Finally,  in  advising  the  Commu- 
nists of  "our  readiness  to  proceed  at 
once  with  arrangements  for  the  release 
of  prisoners  of  war  on  both  sides,"  they 
are  being  advised  of  a  fact  of  which  they 
have  been  fully  cognizant.  In  summary, 
the  statement  of  the  President  appears  to 
have  contributed  little  toward  obtaining 
humane  treatment  and  release  of  Ameri- 
can prisoners  of  war. 

Positive  statements  by  our  national 


leaders  are  needed,  recognizing  that 
prisoners  of  war  are  used  as  "political 
instruments"  by  the  Communists,  but 
affirming  U.S.  rejection  of  this  practice. 
Identification  and  clarification  of  the 
fact  that  there  is  "disagreement  on 
humane  treatment  of  prisoners  of  war" 
between  the  Communists  and  ourselves 
is  also  required.  Lastly,  a  positive  dec- 
laration should  be  made  that  any  peace 
negotiations  must  first  obtain  agree- 
ments on  the  accounting  for  and  release 
of  prisoners  of  war. 

The  Communist  practice  of  releasing 
small  groups  of  our  prisoners  of  war  to 
American  pacifist  groups  should  be 
denounced  for  the  degrading  and  in- 
humane practice  it  is.  As  stated  by  the 
Washington  Evening  Star  the  practice  is 
"a  little  like  the  Oriental  water  torture- 
arid  just  as  humanitarian."  To  put  this 
release  ploy  in  perspective,  consider  that 
at  the  current  rate  of  release  it  would 
take  over  400  years  to  obtain  the  release 
of  our  captured  men. 

Ho  Chi  Minh  recanted  in  July  1966 
on  his  threat  to  try  American  prisoners 
as  war  criminals  due  to  the  weight  of 
world  public  opinion,  especially  the 
statements  of  some  U.S.  Senators.  Again 
in  August  1969,  at  the  instigation  of 
prisoners'  next  of  kin,  42  U.S.  Senators 
signed  a  strong  statement  condemning 
North  Vietnam  for  its  record  of  viola- 
tion of  international  law  and  for  its 
"cruel  and  inhuman  treatment  of 
prisoners  of  war."  This  statement  also 
condemned  the  callous  treatment  of  the 
families  of  prisoners  who  traveled  to 
Paris  seeking  information  about  the 
prisoners  from  the  North  Vietnamese 
delegates  to  the  peace  talks.  On  21 
August  the  North  Vietnamese  rejected 
the  protest.  It  is  significant  to  note  that 
some  of  the  leading  antiwar  Senators, 
including  the  Chairman  of  the  Senate 
Foreign  Affairs  Committee,  had  not 
signed  the  statement  of  protest.  The  full 
impact  of  a  similar  statement  signed  by 
all  100  Senators  or  of  a  joint  resolution 
by  Congress  is  a  matter  of  conjecture. 
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The  question  that  presents  itself  is 
"Why  should  this  critical  matter  be  left 
to  conjecture?*1 

The  need  to  focus  attention  on  the 
current  plight  of  American  prisoners  in 
the  hands  of  the  Communists  is  evident. 
Previous  limited  success  in  combating 
the  Communists'  use  of  prisoners  of  war 
as  instruments  of  foreign  policy  has 
been    attained   only   when   antiwar  fac- 


tions in  the  United  States,  particularly 
members  of  Congress,  have  repudiated 
these  inhuman  practices.  It  appears  that 
these  factors  must  drive  concerted 
American  efforts  to  deny  the  Commu- 
nists their  political  objectives.  The  con- 
tinued maltreatment  of  American 
prisoners  of  war  in  direct  violation  of 
international  law  is  totally  unaccept- 
able. 
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PRISONERS  OF  WAR  AND  THE  CODE  OF  CONDUCT 

William  P.  Lyons 


"The  true  test  of  civilization  is,  not 
the  census,  nor  the  size  of  cities,  nor 
the  crops  —  no,  but  the  kind  of  man 
the  country  turns  out."  (Ralph  Waldo 
Emerson,  Society  and  Solitude1) 

INTRODUCTION 

War  is  like  a  game  of  chess.  It  is  a 
contention  between  two  or  more 
States,  through  their  armed  forces,  for 
the  purposes  of  overpowering  each 
other  and  imposing  such  conditions  of 
peace  as  the  victor  pleases.  War  is  a 
fact  recognized,  and  with  regard  to 
many  points  regulated,  but  not  esta- 
blished by  international  law.  Its  pur- 
pose is  to  destroy  or  remove  ihe 
enemy's  will  or  means  to  fight.  In  chess 
we  render  impotent  or  capture  suffi- 
cient of  the  opponent's  pieces  to  force 
his  king  into  a  position  from  which  the 
only  escape  is  capture.  In  war  we  fol- 
low the  same  pattern;  we  destroy  or' 
capture  his  means  to  fight,  his  men  and 
material,  and  force  his  leaders  into 
a  position  from  which  the  only  outlets 
are  death  or  surrender.  Our  opponent 
is,  of  course,  striving  to  do  the  same. 

"If  there  be  war,  let  it  be  in  my 
time,  that  my  children  may  have 
peace."2  These  words  by  Thomas  Paine 


should  be  the  slogan  of  every  adult 
American  male  today.  We  do  not  want 
war,  but  war  is  as  old  as  the  world, 
and  records  of  it  are  found  throughout 
the  human  race.  It  will  never  cease  to 
demand  consideration  if  we  draw  our 
conclusions  from  past  events  and  the 
unsettled  conditions  at  present.  The  nu- 
clear age  and  wars  of  national  libera- 
tion have  in  themselves  added  a  new 
perspective  to  armed  conflict. 

During  the  hysteria  of  war  there  is 
no  more  helpless  and  appealing  figure 
than    that     of     a     prisoner     of     war. 

Fighting  men  speak  of  "the  fortunes  of 
war"'  and  declare  that  it  is  neither 
dishonorable  nor  heroic  to  be  taken 
prisoner.  In  combat,  luck  cannot  smile 
on  all  participants,  and  some  are  bound 
to  lose.  The  man  taken  captive  is  one  of 
the  unlucky — a  soldier  of  misfortune. 

Because  he  is  at  the  mercy  of  the 
detaining  belligerent,  the  prisoner  is 
subjected  to  many  deprivations  and 
hardships.  Often  he  is  treated  cruelly, 
sometimes  by  physical  means  and  at 
other  times  by  more  subtle  psycholog- 
ical techniques.  One  thing  is  clear, 
however;  cruelty  is  no  monopoly  of  the 
past.  The  20th  century  has  borne  wit- 
ness to  such  treatment  of  the  helpless 
prisoner  as  would  have  made  many 
older  barbarisms  appear  mild  by  com- 
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parison.  Atrocities  have  not  been  inter- 
mittent and  casual,  as  they  spring  both 
from  the  sadism  of  individuals  and 
from  a  conscious  group  system  which 
actively  rejects,  subverts,  and  destroys 
standards  of  conduct  and  aims  at  de- 
grading human  values.  In  hardly  any 
war  has  the  lot  of  the  prisoner  of 
war  been  a  happy  one.  In  almost  every 
war,  criminal  individuals  and  cruel 
governments  have  added  to  the  misery 
of  helpless  people  who  are  at  their 
mercy. 

Let  no  one  be  misled.  As  it  so 
aptly  put  in  the  ninth  verse  of  the 
fourth  chapter  of  Lamentations,  "They 
that  be  slain  by  the  sword  are  better 
oil  than  they  that  be  slain  with  hun- 
ger." Death  on  the  battlefield  is  far  bet- 
ter than  the  slow  death  of  an  enemy 
prison  camp. 

Americans  have  participated  in  many 
wars,  and  many  American  have  become 
prisoners  of  war.  Most  have  survived 
—  and  most  have  survived  with  honor. 
With  very  few  exceptions  the  standards 
of  the  American  fighting  man  have 
remained  unchallenged. 

This  paper  proposes  to  investigate 
thoroughly  the  Code  of  Conduct  for  the 
U.S.  Armed  Forces  and  its  relation  lo 
prisoners  of  war.  It  is  hoped  that 
through  this  research,  answers  to  the 
following  questions  can  be  formulated: 
Does  a  need  exist  for  a  Code?  And  if 
so.  does  the  present  ('ode  fulfill  that 
need  ? 

It  has  been  over  11  years  since 
President  Eisenhower  issued  his  Exec- 
utive Order  prescribing  the  Code  of 
Conduct  for  all  members  of  the  Armed 
Forces.  Since  that  time  there  has  been 
little  cause  or  little  opportunity  to  con- 
sider the  effect  of  the  Code  within  the 
militarv  establishment.  Todav.  in  view 
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of  the  United  Slates  involvement  in 
Southeast  Asia,  it  seems  timely  to  ex- 
amine the  Code  in  light  of  its  intentions 
and  its  accomplishments. 


I  —  STANDARDS   OF 

CONDUCT  FOR  THE 

FIGHTING  MAN 

Background.  In  time  of  peace  the 
rights  of  belligerents  should  be  secured 
by  such  agreements  as  are  likely  to  be 
followed  in  time  of  war.  As  such,  mil- 
itary conventions  are  efficient,  human 
ways  of  introducing  in  the  midst  of 
war  as  much  humanness  as  possible  in 
the  relations  of  two  or  more  belliger- 
ents. They  in  themselves  do  not  fur- 
nish all  the  answers,  but  they  serve  as 
logical  guides  for  those  seeking  further 
solutions  to  the  age-old  problem  of 
human  rights  and  suffering  during 
periods  of  turmoil.  The  sentiments  of 
humanity  have  also  found  a  place  in 
the  relationship  of  belligerents  with 
each  other  in  the  form  of  these  inter- 
national agreements  and  have  had  a 
wholesome  effect  on  the  care  and  treat- 
ment of  prisoners  of  war. 

In  1907  the  Hague  Regulations  es- 
tablished rules  pertaining  to  captivity 
in  war.  These  regulations  led  lo  the 
Geneva  Conventions  of  1929  and  1919 
which  set  forth  in  detail  the  rights  and 
protections  which  should  be  afforded 
prisoners.  They  do  not  specifically  pre- 
scribe I  he  conduct  which  a  nation  may 
require  of  its  personnel  who  may  be- 
come prisoners,  however,  as  this  is 
rightfully  left  to  the  discretion  of  the 
sovereign  power. 

To  discourage  desertion  during  the 
Revolution,  the  United  States  estab- 
lished the  death  penalty  for  those 
prisoners  who,  after  capture,  took  up 
arms  in  the  service  of  the  enemy. 
Duress  or  coercion  was  recognized  as 
mitigating  only  in  event  of  threatened 
immediate  death.  This  was  the  first 
American  definition  of  required  prison- 
er conduct.1  In  the  Treaty  of  1 78S 
between  ihe  United  States  and  Prussia, 
article  XXIV  provides  further  evidence 
of  a  growing  concern  for  prisoners  of 
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war.2  No  standard  of  conduct  was  pre- 
scribed, nut  conditions  of  confinement, 
care,  and  parole1  were  outlined. 

During  the  Civil  War  about  3.170 
Federals  held  by  the  South  joined  the 
Southern  Armies  and  5,452  prisoners 
from  the  South  joined  the  Federal 
Arrny.'^ 

Prisoner  conduct  after  capture  was 
mentioned  in  War  Department  General 
Order  No.  207.  3  July  1863.  which  pro- 
vided, among  other  things,  that  it  was 
the  duty  of  a  prisoner  of  war  to  escape. 
Prosecution  for  misconduct  was  based 
on  three  criteria:4 

- — misconduct   where   there   is   no 
duress  or  coercion. 

— active    participation    in    combat 
against  Federal  forces. 

— failure  to  return  voluntarily. 

Nine  years  after  the  Civil  War,  a 
declaration  establishing  the  rights  of 
prisoners  was  drafted  by  the  Congress 
of  Brussels  (1874).  It  was  signed  by 
15  nations,  none  of  which  ratified  it.r> 

The  vast  number  of  persons  who  are 
taken  prisoners  of  war  makes  the  mat- 
ter of  handling  them  properly  a  mat- 
ter of  great  importance.  More  than 
300.000  were  captured  during  the  war 
of  1870-71;  about  100.000  during  the 
Tu reo- Prussian  struggles  and  Russo- 
Japanese  War.  During  World  War  I 
the  United  Stales  captured  48,976 
Germans  while  4.120  American  soldiers 
were  captured.0  Tn  World  War  II  the 
United  States  was  opposed  by  Japan, 
a  nation  which  had  not  been  a  signa- 
tory to  the  Geneva  Conventions.  While 
the  Japanese  made  a  token  show  of 
following  the  accepted  Conventions, 
the  figures  show  the  grim  results.  Of 
some  17.000  Americans  who  surren- 
dered on  Rataan  and  Corregidor,  only 
a  mere  5,000  lived  through  the  31/? 
years  of  captivity.7  A  total  of  129,701 
Americans  were  captured  by  the  Axis 
enemy,   and   of     these   14.090  died   in 


the 


enemy  s  prison  camps. 


The  Combatant  and  the  Cap- 
tive. One  of  the  major  worries  plagu- 
ing military  personnel,  should  they  be- 
come prisoners  of  war,  is  that  of  the 
relationship  between  military  responsi- 
bility and  personal  survival.  Survival 
in  prisoner-of-war  camps  may  involve 
instinctual  rather  than  rational  be- 
havior. There  is  no  other  situation  in 
the  world  where  human  association 
produces  a  greater  possibility  of  inhu- 
mane treatment  of  man  by  his  fellow- 
man.0  Regardless  of  the  circumstances, 
upon  military  personnel,  the  defenders 
of  order,  rests  a  heavy  responsibility. 
The  greatest  service  they  can  render 
as  prisoners  is  to  remain  true  to  them- 
selves and  to  serve  with  silence  and 
courage  in  the  military  way. 

The  services  may  have  the  cream  of 
American  manhood,  but.  at  best,  this 
is  a  cross  section  of  the  communities 
of  the  nation.  The  services  can  only 
hope  to  inculcate  and  renew  in  the 
American  fighting  man  the  desire  to 
live  his  life  on  the  battlefield  and  in  the 
prison  camps,  if  necessary,  in  such  a 
way  that  whatever  happens  he  can  be 
self-respecting  and  free  of  guilt. 

When  an  individual  aeeepls  the 
duty  to  be  a  member  of  the  Armed 
Forces  of  the  United  States,  he  also 
accepts  the  possibility  that  at  some 
indeterminate  date  he  may  lose  his 
life  while  defending  the  interests  of 
the  American  people.  This  is  aptly  ap- 
parent in  the  Oath  taken  by  officers  of 
the  United  States  Armed  Forces,  en- 
acted by  Congress  on  13  May  1884,  as 
follows  in  part: 

"I,  A.B.,  do  solemnly  swear  (or 
affirm)  that  I  will  support  and  defend 
the  Constitution  of  the  United  States 
against  all  enemies,  foreign  and  do- 
mestic; that  I  will  bear  true  faith  and 
allegiance  to  the  same.  ...  So  help  me 
God".10 

What  seems  to  be  forgotten,  in  some 
cases,   is  that  the  Oath   of   Allegiance 
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does  not  have  any  blank  spaces  for 
the  individual  to  fill  in  stating  his 
preferences  as  to  when,  where,  how,  or 
if  he  prefers  to  die.  It  has  been  said 
that  the  taking  of  this  oath  is  the 
pivotal  fact  which  changes  the  indi- 
vidual's status  from  that  of  civilian  to 
that  of  soldier.11 

It  is  a  general  rule  of  law,  long 
recognized,  that  a  soldier  taken  pris- 
oner remains  a  member  of  the  service, 
entitled  to  all  rights  and  privileges, 
and  responsible  for  all  obligations  to 
his  country  except  those  rendered  im- 
possible or  illegal.  In  the  first  place, 
don't  get  captured,  or  at  least 
don't  surrender  while  there  is  any  pos- 
sible means  of  resistance.  However,  if 
overcome  by  superior  force,  you  are 
still  a  soldier.  If  a  soldier  is  captured 
despite  his  efforts  to  resist,  he  must  give 
no  more  than  his  name,  rank,  serial 
number,  and  date  of  birth.  To  give  any 
other  information  than  what  is  author- 
ized might  well  jeopardize  the  life 
of  comrades.  Conceivably  this  can 
mushroom  into  the  actual  losing  of  the 
war.  It  can  well  be  the  modern  version 
of  Franklin's  adage:  "For  want  of  a 
nail  the  shoe  was  lost.  .  .  ." 

The  prisoner-of-war  stockade  is  only 
an  extension  of  the  battlefield  where 
the  prisoner  must  be  taught  to  carry  on 
the  struggle  with  the  only  weapons 
remaining  —  faith  and  courage.  He 
has  an  obligation  to  continue  to  help 
his  nation  in  any  way  possible,  and 
that  nation  has  a  right  to  expect  a 
soldier  to  give  his  life  for  his  country, 
and  it  matters  not  where  the  call  comes 
to  him  —  on  the  battlefield  or  in  a  foul 
prisoner-of-war  compound  in  some 
strange  land. 

Although  a  prisoner  is  temporarily 
removed  from  direct  contact  with  his 
own  command  during  internment,  he 
is.  upon  return  to  his  own  army,  sub- 
ject to  trial  by  court-martial  "for 
offenses  as  criminal  acts  or   injurious 


conduct  committed  during  his  captivity 
against"  others  of  his  comrades  in  the 
same  status."12  As  Abraham  Lincoln 
counseled,  men  should  utter  or  do 
nothing  for  which  they  would  not  will- 
ingly be  held  responsible  through  time 
and  in  eternity. 

In  short,  the  prisoner  is  always  a 
soldier  and  the  ethical  behavior  of 
personnel  in  the  hands  of  the  enemy 
is  a  grave  responsibility  which  no 
American  can  ignore.  Past  and  future 
conduct  of  captured  personnel  must 
be  analyzed  exclusively  on  the  basis 
of  national  interest  and  security  and 
not  on  personal  survival  considerations. 
Human  sympathy  must  not  be  allowed 
to  pervert  principle  nor  excuse  weak- 
ness or  bad  judgment.  But  it  is.  of 
course,  to  be  remembered  that  the 
survival  of  prisoners  of  war  is  assumed  to 
be  within  the  realm  of  national  interest 
and  security.  More  important  is  the  fact 
that  the  prisoners  are  still  citizens  of  their 
country,  and  as  they  are  presumably 
coming  back,  their  well-being  and  morale 
must  be  of  importance.1 

That    a    prisoner-of-war    camp    is   a 
safe  place  to  relax  and  "sweat  out   the 
war"  is  a  myth.  The  majority  of  those 
who  are  fortunate  enough   to  be  alive 
at  the  conclusion  of  the  war  will  have 
external    or    internal    scars    that    they 
will   carry   to   their   graves.   Life   in   a 
prisoner-of-war     camp      offers      many 
means     for     continuing     the    struggle. 
Ingenuity,    cleverness,    resourcefulness, 
patience,  and  courage  are  the  weapons. 
Defeats  and  retreats  will  occur,  but  the 
important  thing  is  that  the  struggle  be 
continued     by     whatever     means     are 
feasible  at  the  moment  and  under  the 
given  conditions.   It  must  be  the  duty 
of  those  who  are  captured  to  attempt 
to  escape  at  the  first  opportunity.  There 
are  few  places  where  even  the  strongest 
men   disintegrate  physically,   mentally, 
and     morally     as     rapidly     as     in     a 
prisoner-of-war  camp.14 
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Korea  Prompts  Code.  During 
World  War  TI  the  United  States,  the 
United  Kingdom,  and  China  pledged 
their  determination  in  the  Cairo  Dec- 
laration of  December  1943  that  Korea 
would,  "in  due  course"  become  free 
and  independent.  This  pledge  was  sub- 
scribed to  by  the  Soviet  Union  when  it 
declared  war  against  Japan  on  8 
August  1945.tn 

Following  the  Japanese  surrender, 
the  Soviet  forces  entering  Korea  on 
12  August  1945  accepted  the  surrender 
of  Japanese  forces  north  of  (he  .'Will 
parallel.  American  troops  landed  on  8 
September  and  accepted  the  surrender 
of  the  Japanese  troops  in  the  southern 
part  of  the  peninsula  on  the  following 
day.  The  United  States  did  not  con- 
template a  lasting  division  of  Korea 
along  this  line,  which  was  an  accidental 
line  resulting  from  the  exigencies  of 
the  war.  However,  this  arrangement 
quietly  became  a  barrier,  severing 
1,300  years  of  normal  interchange  be- 
tween all  parts  of  Korea,  until  25  June 
1^50  when  the  Soviet-equipped,  (rained, 
and  directed  North  Korean  Annies 
struck  the  Republic  of  Korea  without 
warning,  crossing  the  38th  parallel  in 
full  force. 

After  the  United  Nations  forces  had 
destroyed  the  North  Korean  Armies 
and  decimated  the  Chinese  forces, 
which  had  entered  the  war  from  Red 
China,  the  Soviet  Union  on  23  June 
1951  proposed  a  truce. 1G  At  1000  hours, 
27  July  1953,  after  2  years  and  17 
days,  the  Korean  Armistice  Agreement 
was  signed  at  Panmunjom.17  The  guns 
were  silenced  and  the  fighting  ceased, 
but  a  clear-cut  victory  had  not  been 
won  by  either  side. 

Every  war  has  its  disturbing  after- 
math, and  there  is  always  another  side 
to  the  coin  of  victory.  If  the  victory  is 
not  clearly  imprinted  and  the  war  has 
ended  in  what  seems  like  a  stalemate, 
the  coin  becomes  suspect.  In  any  event, 


there  is  usually  a  postwar  inventory.18 

One  and  a  half  million  Americans 
went  to  Korea  to  fight  and  7,190  were 
captured  by  the  enemy.  Of  this  number 
6,556  were  Army,  263  were  Air  Force, 
231  were  Marine  Corps  and  40  were 
Navy  personnel.19 

Following  the  Korean  Armistice 
Agreement,  the  program  of  repatria- 
tion of  prisoners  of  w7ar  began  with 
Operation  Little  Switch,  wherein  127 
soldiers  (and  22  other  Americans) 
were  returned  to  U.S.  control  during 
the  period  19-25  April  1953.  In  Rig 
Switch  the  Communists  returned  to  our 
side  the  remaining  American  surviving 
prisoners  of  war  during  the  period  5 
August  to  6  September  1953. 20 

During  the  war,  4,428  American 
servicemen  survived  the  hell  of  Com- 
munist prisoner-of-war  compounds.  Of 
these.  3,973  were  members  of  the 
Army.  22 4  of  the  Air  Force,  200  of  the 
Marine  Corps,  and  31  of  the  Navy.21  A 
total  of  2.730  Americans  did  not  re- 
turn.-" 

The  real  and  terrible  story  is  told  in 
the  contrast  between  our  struggle  with 
the  Germans  in  World  War  II  and  our 
struggle  with  the  Communists  in 
Korea: 

In  World  War  II,  of  the  total  re- 
ported missing  in  action  by  the 
American  Army,  18  percent  pot  back 
safely  to  oiir  lines,  79  percent  were 
later  returned  alive  as  prisoners  of 
war,  and  only  3  percent  died. 

But  in  Korea,  of  those  reported 
missing  in  action  by  the  American 
Army,  12  percent  pot  back  to  their 
units,  only  30  percent  lived  to  be  ex- 
changed as  prisoners  of  war;  and  an 
almost  unbelievable  38  percent  died 
behind    Communist  lines.23 

This  is  a  higher  prisoner  death  rate 
than  that  of  any  of  our  previous  wars, 
including  the  Revolution,  in  which 
it  is  estimated  that  about  33  percent 
of  the  prisoners  died.24 

What  was  even  more  shocking  was 
the  fact  that  almost  one  out  of  every 
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three  American  prisoners  in  Korea  was 
guilty  of  some  sort  of  collaboration 
with  the  enemy.2'  The  degree  of  col- 
laboration ranged  from  such  serious 
offenses  as  writing  anti-American  prop- 
aganda and  informing  on  comrades  to 
the  relatively  innocuous  offense  of 
broadcasting  Christmas  greetings  home 
and  thereby  putting  the  Communists 
in  a  favorable  light.  Futhermore,  during 
ihe  entire  Korean  conflict,  not  one  U.S. 
serviceman  escaped  from  a  permanent 
enemy  prison  camp  and  successfully 
made  his  way  back  to  friendly  lines.2'1 

Troubled  by  the  problem  of  col- 
laboration, the  Defense  Department 
began  studies  on  3,300  returned  Ameri- 
can prisoners  to  find  out  who  had 
done  what  and  why.  By  joint  action 
of  the  services,  all  of  the  prisoners  re- 
covered were  screened  by  military  in- 
telligence agencies.  Of  the  565  whose 
conduct  was  questioned,  373  were 
cleared  or  the  charges  dropped  after 
investigation.  Of  the  remaining  192  sus- 
pects, 68  were  separated  from  the  ser- 
vices, 3  resigned,  one  received  repri- 
mand, 2  were  given  restricted  assign- 
ments, and  11  were  convicted  by  court- 
martial.27  No  case  was  brought  for 
court-martial  action  in  which  there  was 
evidence  of  duress,  brainwashing,  or  any 
other  type  of  coercion.  There  were  also 
21  men  who  chose  to  stay  with  the 
Communists.  Adding  these  to  the  11 
convicted  men  makes  a  total  of  at  least 
32  Americans  who  did  not  measure  up. 
Army  figures  indicated  that  15  percent 
of  the  Americans  had  actively  collabo- 
rated with  the  Communists,  and  only  5 
percent  had  vigorously  resisted. 

All    in    all,    sinister    and    regrettable 

things  happened  in  the  prison  camps  of 
Korea.  Evidence  indicated  that  the  high 
death  rate  was  not  due  primarily  to 
Communist  maltreatment,  that  it  could 
be  accounted  for  largely  by  the  ignor- 
ance or  the  callousness  of  the  prisoners 
themselves.29 

In  every  war  but  one  in  which  the 


United  States  has  participated,  the  con- 
duct and  personal  behavior  of  its  ser- 
vicemen who  became  prisoners  of  war 
presented  no  unforeseen  problems  and 
gave  rise  to  no  particular  concern  in 
the  country  as  a  whole.  In  none  of 
them  was  there  such  a  large  breakdown 
of  morale  or  widespread  collaboration 
with  the  captors.  Moreover,  regardless 
of  the  rigors  of  the  camps,  in  every  war 
but  one,  some  of  the  prisoners  managed 
through  ingenuity,  daring,  and  plain 
good  luck  to  escape.  That  one  war  was 
the  Korean  war.30 

Accordingly,  the  Army  soon  began 
collecting  data  for  a  formal  study  of 
the  behavior  of  its  personnel  taken  as 
prisoners  of  war  in  Korea.  A  major 
result  of  this  study  was  the  promulga- 
tion on  17  August  1955,  by  President 
Eisenhower,  of  the  new  Code  of  Con- 
duct for  members  of  the  Armed  Forces 
of  the  United  States. 

The  Code  of  Conduct  was  —  like  the 
events  in  Korea  that  inspired  it  — 
completely  unprecedented.  Never  before 
had  a  President  found  it  necessarv  to 
clarify  or  restate  the  principles  of  con- 
duct for  military  personnel.  The  fact 
that  it  was  necessary  to  spell  out  what 

had  always  been  taken  for  granted  by 
Americans  as  constituting  the  unques- 
tioned duties  and  obligations  of  the 
fighting  man  indicated  how  greatly 
the  Korean  war  differed  from  the  seven 
major  wars  that  this  nation  had  pre- 
viously fought. 

II  —  THE  CODE  OF 
CONDUCT 

Purpose.  The  majority  of  honor- 
able professions  have  some  form  of 
creed  or  code  of  conduct.  More  times 
than  not  it  is  an  unwritten  creed,  being 
based  primarily  on  mutual  understand- 
ing and  professional  pride.  Some  pro- 
fessions, however,  have  formal  creeds 
or  oaths  of  long  standing  such  as  the 
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Hippocratic  oath  of  the  medical  pro- 
fession which  dates  from  about  400 
B.C.1 

On  7  August  1954  Secretary  of  De- 
fense Charles  E.  Wilson  created  an  ad 
hoc  committee  under  the  chairmanship 
of  Mr.  Carter  L.  Burgess,  Assistant 
Secretary  of  Defense,  to  study  the  con- 
duct of  military  personnel  during  com- 
bat —  particularly  while  in  a  prisoner- 
of-war  status.2  After  intensive  study 
and  consultation  with  some  68  civic 
leaders,  former  prisoners  of  war,  and 
Government  representatives,  the  com- 
mittee issued  its  82-page  report.3 

On  the  basis  of  this  report  Secretary 
Wilson,  on  17  May  1955,  appointed  the 
Defense  Advisory  Committee  on  Pris- 
oners of  War.  The  main  purpose  of  this 
group,  which  was  composed  of  ten 
members  —  five  civilians  and  five  mili- 
tary, from  all  services,  with  Secretary 
Burgess  as  Chairman  —  was  to  provide 
members  of  the  Armed  Forces  with  a 
simple,  easily  understood  code  to  gov- 
ern their  conduct  as  American  fighting 
men.1 

The  committee  met  frequently  for 
over  2  months,  and  on  29  July  1955  it 
presented  to  the  Secretary  a  proposed 
code  of  conduct.5  Nineteen  days  later, 
on  17  August  1955,  President  Eisen- 
hower promulgated  Executive  Order 
Number  10631  wherein  he  described 
for  the  Armed  Forces  of  the  United 
States  a  six-point  Code  of  Conduct. 

This  Code  of  Conduct  was  the  first 
clearly  defined  standard  of  action  ap- 
plicable to  American  prisoners  after 
capture.  This  set  of  principles  was  de- 
signed to  mold  a  new  set  of  fundamen- 
tal attitudes  for  U.S.  service  personnel 
with  a  view  to  helping  them  and  their 
country,  as  well,  survive  any  future 
conflict.  The  Advisory  Committee 
which  drew  up  the  Code  offered  the 
following  in  support  of  their  proposi- 
tion when  it  was  forwarded  for  the 
President's    signature:    "We    can    find 


no  basis  for  making  recommendations 
other  than  on  the  principles  and  foun- 
dations which  have  made  America 
free  and  strong,  and  on  the  qualities 
which  we  associate  with  men  of  char- 
acter and  integrity."0 

The  United  States  had  finished  a 
war  with  an  enemy  who  had  fought 
not  only  on  the  battlefield,  but  in  the 
prison  camps  as  well,  by  manipulating 
the  minds  of  its  captives.  The  Commu- 
nists had  looked  upon  a  prisoner  of  war 
as  an  asset  of  the  military  machine 
without  respect  or  regard  for  his  rights 
as  a  human  being.7  The  whole  prisoner- 
of-war  question  was  changed  complete- 
ly by  their  insidious  and  inhumane 
methods.  Our  Government  and  the  mili- 
tary services  realized  that  our  fighting 
man  not  only  had  to  be  taught  how  to 
fight  physically,  but  he  must  know  how 
to  fight  back  mentally  and  morally  as 
well. 

While  stern,  the  Code  of  Conduct  is 
tempered  by  a  recognition  of  the  pos- 
sibility of  enemy  depravity  and  bv 
assurances  of  justice  for  those  prisoners 
who  break  under  torture.  It  consists  of 
six  articles  in  simple  language  that  any 
American  can  understand.  It  starts  with 
the  sentence,  "I  am  an  American  fight- 
ing man";  and  concludes  with  the  sen- 
tence, "I  will  trust  in  my  God  and  in 
the  United  States  of  America."  In  be- 
tween these  two  doctrines  the  service- 
man will  pledge  that  he  will  never  sur- 
render of  his  own  free  will,  that  he  will 
endeavor  to  escape  if  caught,  that  as  a 
prisoner  he  will  not  betray  his  fellow 
prisoners,  and  that  he  will  refuse  to 
give  any  information  beyond  his  name, 
rank,  service  number,  and  date  of 
birth. 

By  the  adoption  of  the  Code,  unified 
guidance  and  a  basic  philosophy  were 
provided  for  all  the  services  —  guid- 
ance to  be  utilized  as  an  instructional 
vehicle  to  aid  future  prisoners  of  war 
in    their   fight  against   an   enemy   who 
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may  not  only  seek  their  land  hut  their 
lives,  minds,  loyalty,  and  allegiance. 
The  acquired  mutual  respect  can  de- 
velop the  interreliance  and  unity  of 
purpose  which  is  essential  to  victory  in 
hattle  and  to  resistance  and  survival  in 
a  POW  camp.  In  essence,  the  Code 
does  more  than  epitomize  the  moral 
guidelines  that  can  sustain  a  soldier 
through  many  trials  and  trihulations; 
it  also  sets  forth  the  basic  rules  that 
hopefully  will  enable  him  to  survive 
until  the  day  when  adversity  gives  way 
to  vindication  and  final  victory.8 

The  purpose  of  the  Armed  Forces 
Code  of  Conduct  can  he  summed  up  as 
twofold :  To  protect,  at  whatever  cost, 
the  cause  for  which  this  country  stands, 
and  at  the  same  time  ensure  the  great- 
est hope  and  survival  for  the  men  who 
serve  that  cause.9 

The   Articles. 

Article  I  —  "I  am  an  American 

lighting  Man.  1  serve  in  the  Forces 
which  guard  my  country  and  our  way 
of  life.  1  am  prepared  to  give  my  life 
in  their  defense." 

Intent.  A  member  of  the 
Armed  Forces  is  always  a  fighting 
man.  As  such,  it  is  his  sworn  duty  to 
oppose  the  enemies  of  the  United 
States,  regardless  of  the  circumstances 
or  hardships  encountered,  whether  on 
the  battlefield  or  in  a  prisoner-of-war 
camp.  This  article  could  be  said  to  ex- 
press the  true  feelings  of  each  Ameri- 
can serviceman  who  has  fought,  suffer- 
ed, or  died  in  battle.  The  words  them- 
selves not  only  describe  the  spirit  of 
the  past,  but  of  the  future  as  well.  Each, 
from  the  most  senior  to  the  most  junior, 
must  have  sincere  pride  in  his  country 
and  in  the  uniform  he  wears.  He  must 
fulfill  his  pledged  and  moral  military 
obligations  with  conscientiousness  and 
with  honor. 


A  point  in  article  I  which  deserves 
special  attention  is  the  phrase,  "/  am 
prepared  to  give  my  life  .  .  .  ."  The  true 
and  final  test  of  an  individual's  "pre- 
paredness" is  that  he  is  willing  to  risk 
death  in  carrying  out  his  duties.  When 
an  American  says  he  is  prepared  to 
give  his  life  in  defense  of  his  countrv. 
it  should  not  only  encompass  death  in 
battle,  but  death  at  whatever  place  the 
situation  dictates  whether  in  or  out  of 
service.10 

Basic  attitudes  and  everyday  rou- 
tines go  a  long  way  toward  this  end. 
The  men  who  do  their  best  with  every 
assignment;  who  look  for  what  needs 
to  be  done,  and  do  it;  who  find  ways 
to  improve  themselves  and  their  work; 
who  do  all  that  is  required  and  then 
some  —  these  are  the  men  who  are 
prepared  to  give  their  lives.  They  are 
already  doing  so! 

Article  I  offers  no  difficulty  in  its 
interpretation  of  what  is  implied  and 
what  is  expected  of  the  military  man 
or  woman.  The  Officer  and  Enlistment 
Oath,  the  Constitution,  and  the  basic 
principles  upon  which  our  country  was 
founded  offer  adequate  understanding. 

The  President  made  it  clear  in  his 
Executive  Order  that  the  words,  "I  am 
an  American  fighting  man,"  apply  to 
every  member  of  the  Armed  Forces. 
Department  of  Defense  Directive 
1300.7,  par.  II,  declares  that  the  Code 
is  applicable  to  all  members  of  the 
Armed  Forces  at  all  times.  The  use  of 
the  phrase  is  clearly  a  dramatic  device 
used  to  emphasize  that  the  reason  for 
the  existence  of  soldiers  is  to  fight  the 
country's  enemies  rather  than  limit  the 
application  of  the  Code  to  combat  men 
only. 

Article  II  —  "I  will  never  sur- 
render of  my  own  free  will.  If  in  com- 
mand I  will  never  surrender  my  men 
while  they  still  have  the  means  to  re- 
sist. 
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Intent.  As  an  individual,  a 
member  of  the  Armed  Forces  may 
never  voluntarily  surrender  himself. 
When  he  is  isolated  and  can  no  longer 
inflict  casualties  on  the  enemy,  it  is  his 
duty  to  evade  capture  and  rejoin  the 
nearest  friendly  forces. 

The  responsibility  and  authority  of  a 
commander  never  extends  to  the  sur- 
render of  his  command  to  the  enemy 
while  it  has  the  power  to  resist  or 
evade.  When  isolated,  cut  off,  or  sur- 
rounded, a  unit  must  continue  to  fight 
until  relieved  or  able  to  rejoin  friendly 
forces  by  breaking  out,  or  by  evading 
the  enemy.11 

This  is  one  of  the  most  controversial 
articles  in  that  it  implies  "a  lost,  last 
stand,"  "fight  to  the  last  man,"  etc. 
Most  military  men  will  argue  that  if 
the  situation  so  dictates  and  the  odds 
are  stacked  so  overwhelmingly  against 
you,  then  it  is  better  to  live  to  fight 
another  day  than  to  commit  obvious 
suicide. 

Among  the  many  hazards  of  the  mili- 
tary profession,  the  risk  of  capture 
by  the  enemy  is  just  as  much  a  possi- 
bility as  death  or  injury.  The  fighting 
man  accepts  these  risks  each  and  every 
time  he  enters  combat  in  order  to  carry 
out  his  assigned  mission.  He  should 
never  sell  himself  short,  however,  by 
meekly  surrendering  just  because  the 
situation  looks  hopeless. 

There  is  a  great  difference  between 
surrender  and  being  captured.  To  be 
captured  is  to  be  taken  prisoner;  sur- 
render means  to  give  up.  Under  certain 
circumstances,  an  initial  impression 
might  indicate  that  surrender  would 
appear  to  be  the  proper  course  of  ac- 
tion. However,  from  the  standpoint  of 
pure  self-interest,  the  man  who  will- 
fully surrenders  to  the  enemy  is  not 
only  selling  himself  short,  but  his  coun- 
try as  well.  It  was  pointed  out  by  the 
Advisory  Committee  which  drafted  the 
Code  of  Conduct  that,  "If  individuals 


and  commanders  were  permitted  to  sur- 
render whenever  a  situation  seems  to  be 
desperate  it  would  become  an  open  in- 
vitation to  all  weak  of  will  or  depressed 
of  spirit."  We  cannot  deny  that  some 
men  —  the  "weak  of  will"  —  must  be 
frequently  reminded  of  their  obliga- 
tions and  compelled  to  do  what  is 
right  and  proper,  even  though  to  do  so 
is  in  their  best  interests.  Just  as  train- 
ing drills  are  repeated  until  men  re- 
spond to  emergencies  almost  instinc- 
tively and  do  the  right  things  despite 
confusion,  the  guidelines  in  article  II 
can  remind  a  fighting  man  not  to  give 
up  when  for  the  moment  his  situation 
seems  hopeless. 

Article  III  —  "If  I  am  captured 
I  will  continue  to  resist  by  all  means 
available.  I  will  make  every  effort  to 
escape  and  aid  others  to  escape.  I  will 
accept  neither  parole  nor  special  fa- 
vors from  the  enemy." 

Intent.  The  duty  of  a  mem- 
ber of  the  Armed    Forces  to   continue 
resistance  by  all  means  at  his  disposal 
is   not   lessened   by   the   misfortune   of 
capture.  Article  <S2  of  the  Geneva  Con- 
vention    pertains    and     must    be    ex- 
plained. Article  82  provides  as  follows: 
A  prisoner  of  war  shall  be  subject 
to  the  laws,  regulations  and  orders  in 
force  in  the  armed  forces  of  the  De- 
taining  Power;    the   Detaining  Power 
shall    be    justified    in    taking    judicial 
or  disciplinary  measures  in  respect  of 
any  offense  committed  by  a   prisoner 
of  war  against  such  laws,  regulations 
or    orders.    However,    no    proceedings 
or    punishments   contrary   to    the    pro- 
visions   of    this    Charter   shall    be    al- 
lowed. 

If  any  law,  regulation  or  order  of 
the  Detaining  Power  shall  declare 
acts  committed  by  a  prisoner  to  be 
punishable,  whereas  the  same  acts 
would  not  be  punishable  if  com- 
mitted by  a  member  of  the  forces  of 
the  Detaining  Power,  such  acts  shall 
entail  disciplinary  punishments  only.12 

He  will  escape  if  able  to  do  so  and  will 
assist   others   to   escape.   Parole   agree- 
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mcnts  are  promises  given  the  captor  by 
a  prisoner  of  war  upon  his  faith  and 
honor  to  fulfill  stated  conditions,  such 
as  not  to  bear  arms  or  not  to  escape,  in 
consideration  of  special  privileges,  us- 
ually releases  from  captivity  or  less- 
ened restraint.  He  will  never  sign  or 
enter  into  a  parole  agreement.11 

No  matter  how  hard  he  may  have 
fought  to  prevent  it,  there  is  always 
the  chance  that  a  fighting  man  may  be 
captured  by  the  enemy.  This  in  itself  is 
no  disgrace,  so  long  as  he  extends  the 
fight  from  the  battlefield  into  the 
prisoner-of-war  compound.  Using  the 
only  weapons  still  available  to  him  — 
his  wits  and  his  will  —  he  can  continue 
to  fight.  Courage,  determination,  pa- 
tience, and  faith  —  especially  faith  in 
one's  self,  one's  country,  and  one's  God 
—  are  the  primary  means  to  resist 
when  other  weapons  are  gone. 

Today  and  in  the  foreseeable  future 
our  enemies  are,  and  most  likely  will 
remain.  Communists.  Communists  at- 
tempt all  sorts  of  trickery,  force,  or 
other  unorthodox  methods  to  induce  a 
prisoner  to  obligate  himself.  One  of 
their  more  subtle  methods  is  the  offer 
of  parole. 

The  primary  reason  that  the  United 
States  prohibits  agreements  is  because 
the  enemy  never  offers  parole  unless  it 
is  to  his  advantage.  Secondly,  the  POW 
who  enters  into  a  parole  agreement 
with  the  enemy  cannot  be  trusted  by 
his  fellow  prisoners,  and  mutual  trust 
is  most  important  in  the  battle  to  sur- 
vive. 

Article  IV  —  "If  I  become  a 
prisoner  of  war,  I  will  keep  faith  with 
my  fellow  prisoners.  I  will  give  no  in- 
formation nor  take  part  in  any  action 
which  might  be  harmful  to  my  com- 
rades. If  I  am  senior,  I  will  take  com- 
mand. If  not,  I  will  obey  the  lawful 
orders  of  those  appointed  over  me  and 
will  back  them  up  in  every  way." 


-Intent.  Informing,  or  any 
other  action  to  the  detriment  of  a 
fellow  prisoner,  is  despicable  and  is  ex- 
pressly forbidden.  Prisoners  of  war 
must  avoid  helping  the  enemy  and  may 
therefore  be  made  to  suffer  coercive 
interrogation. 

Strong  leadership  is  essential  to  dis- 
cipline. Without  discipline,  camp  or- 
ganization, resistance,  and  even  sur- 
vival may  be  impossible.  Personal  hy- 
giene, camp  sanitation,  and  care  of 
sick  and  wounded  are  imperative.  Offi- 
cers and  noncommissioned  officers  of 
the  United  States  will  continue  to  carrv 

J 

out  their  responsibilities  and  exercise 
their  authority  subsequent  to  capture. 
The  senior  line  officer  or  noncommis- 
sioned officer  within  the  prisoner-of- 
war  camp  or  group  of  prisoners  will 
assume  command  according  to  rank 
(a  precedence)  without  regard  to 
service.  This  responsibility  and  accoun- 
tability may  not  he  evaded.  If  I  lie  sen- 
ior officer  or  noncommissioned  officer 
is  incapacitated  or  unable  to  act  for 
any  reason,  command  will  be  assumed 
by  the  next  senior.  If  the  foregoing 
organization  cannot  be  effected,  an  or- 
ganization of  elected  representatives, 
as  provided  for  in  articles  79-81,  Gen- 
eva Convention  Relative  to  Treatment 
of  Prisoners  of  War,  or  a  covert  organi- 
zation, or  both,  will  be  formed.14 

The  conditions  of  life  as  a  POW 
under  the  Communists  emphasize  the 
need  for  leadership  development  predi- 
cated upon  the  ability  to  acquire  and 
hold  the  support  of  subordinates  on  the 
basis  of  an  individual  leader's  charac- 
ter, emotional  personality,  judgment, 
and  powers  of  persuasion. 

There  are  three  general  types  of  of- 
fenses which  are  of  basic  interest  to  the 
services.18  One  type  arises  when  a 
prisoner  seeks  to  take  advantage  of  his 
fellow  prisoners'  misery.  In  the  service 
view,  a  prisoner  who  informs  to  the 
enemy    on    other    POW's.    who    steals 
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from  his  sick  buddies,  who  robs  the 
dead,  who  obtains  extra  benefits  from 
the  captors  in  exchange  for  monitoring 
or  collaborating  for  his  captors  merits 
punishment. 

Then  there  is  the  type  of  crime  corn- 
milled  by  a  few  officers  and  noncom- 
missioned ofTicers  —  abuse  of  their 
position  by  misguiding  or  failing  to 
lead  when  it  was  in  their  power  to  do 
so.  This,  too,  merits  punishment. 

The  third  type  of  crime  is  the  trea- 
son type,  which  is  committed  when  a 
military  man  voluntarily  furnishes  in- 
telligence or  propaganda  materials  to 
the  enemy. 

Article  V  —  "When  questioned, 
should  I  become  a  prisoner  of  war,  I 
am  bound  to  give  only  name,  rank, 
service  number,  and  date  of  birth.  T 
will  evade  answering  further  questions 
to  the  utmost  of  my  ability.  I  will  make 
no  oral  or  written  statements  disloyal 
to  my  country  and  its  allies  or  harmful 
to  their  cause." 

Intent.  When  questioned,  a 
prisoner  of  war  is  required  by  the 
Geneva  Convention  and  permitted  by 
this  Code  to  disclose  his  name,  rank, 
service  number,  and  date  of  birth.  A 
prisoner  of  war  may  also  communicate 
with  the  enemy  regarding  his  individu- 
al health  or  welfare  as  a  prisoner  of 
war  and,  when  appropriate,  on  routine 
matters  of  camp  administration.  Oral 
or  written  confessions,  whether  true  or 
false,  questionnaires,  personal  history 
statements,  propaganda  recordings  and 
broadcasts,  appeals  to  other  prisoners 
of  war,  signatures  to  peace  or  surren- 
der appeals,  self-criticisms,  or  any 
other  oral  or  written  communication  on 
behalf  of  the  enemy  or  critical  or  harm- 
ful to  the  United  States,  its  Allies,  the 
Armed  Forces,  or  other  prisoners  are 
forbidden. 

It  is  a  violation  of  the  Geneva  Con- 
vention   to    place    a    prisoner    of    war 


under  physical  or  mental  torture  or  any 
other  form  of  coercion  to  secure  from 
him  information  of  any  kind.  If.  how- 
ever, a  prisoner  is  subjected  to  such 
treatment,  he  will  endeavor  to  avoid  by 
every  means  the  disclosure  of  any  in- 
formation or  the  making  of  any  state- 
ment or  the  performance  of  any  action 
harmful  to  the  interests  of  the  United 
States  or  its  Allies  or  which  will  pro- 
vide aid  or  comfort  to  the  enemy. 

Tn  view  of  a  U.S.S.R.  reservation  to 
article  85  of  the  Geneva  Convention, 
the  signing  of  a  confession  or  the  mak- 
ing of  a  statement  by  a  prisoner  is 
likely  to  be  used  to  convict  him  as  a 
war  criminal  under  the  laws  of  his 
captors.  This  conviction  has  the  effect 
of  removing  him  from  the  prisoner-of- 
war  status  and,  according  to  the  reser- 
vation, denies  him  any  protection  un- 
der terms  of  the  Geneva  Convention 
and  repatriation  until  a  prison  sentence 
is  served.  The  reservation  is  as  follows: 

The  Union  of  Soviet  Socialist  Re- 
publics does  not  consider  itself  bound 
by  the  obligation  which  follows 
Article  85,  to  extend  the  application 
of  the  Convention  to  the  prisoners  of 
war  who  have  been  convicted  under 
the  law  of  the  Detaining  Power,  in 
accordance  with  the  principles  of  the 
Nuremburg  trial,  for  war  crimes  and 
crimes  against  humanity,  it  being 
understood  that  persons  convicted  of 
such  crimes  must  be  subjected  to  the 
conditions  obtaining  in  the  country  in 
question  for  those  who  undergo  their 
punishment.10 

The  American  serviceman  is  in- 
structed to  give  to  the  enemy  upon  cap- 
ture, only  his  name,  rank,  service  num- 
ber, and  date  of  birth.  Anything  that 
he  thereafter  gives  the  enemy,  he  gives 
upon  his  own  responsibility.  But  it  is 
ridiculous  to  suppose  that  a  prisoner  is 
not  permitted  to  say  anything  more  to 
his  captors,  and  this  is  well  understood 
by  each  of  the  services.  A  man  held 
in  the  helpless  situation  in  which  a 
POW  finds  himself  must  cooperate  with 
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his  captors  by  getting  in  line  when 
required,  by  falling  out  of  formations, 
and  by  obeying  the  other  routine  POW 
cam})   orders. 

The  framers  of  the  Code  agreed  that 
a  line  of  resistance  must  be  drawn 
somewhere  and  accepted  the  name, 
rank,  and  service  number  provision  of 
the  Geneva  Conventions  as  the  line  of 
resistance.  In  the  face;  of  experience, 
however,  the  Committee  recognized 
that  a  POW  may  be  subjected  to  an 
extreme  of  coercion  beyond  his  ability 
to  resist.  In  this  battle  with  the  inter- 
rogator the  prisoner  is  driven  from 
his  first  line  of  resistance  and  must  be 
trained  for  resistance  in  successive  posi- 
tions. It  was  the  Committee's  conclusion 
that  the  individual  must  make  a  final 
stand.  He  must  not  disclose  vital  mili- 
tary information  and  above  all  may 
not  display,  in  word  or  deed,  disloyalty 
to  his  country,  his  service,  or  his  com- 
rades.17 

Article  VI  —  "I  will  never  for- 
get that  I  am  an  American  Fighting 
Man,  responsible  for  my  actions  and 
dedicated  to  the  principles  which  made 
my  country  free.  I  will  trust  in  my 
God  and  the  United  States  of  America." 

Intent.  The  provisions  of 
the  Uniform  Code  of  Military  Justice, 
whenever  appropriate,  continue  to  ap- 
ply to  members  of  the  Armed  Forces 
while  prisoners  of  war.  Upon  repatri- 
ation the  conduct  of  prisoners  will  be 
examined  as  to  the  circumstances  of 
capture  and  through  the  period  of  de- 
tention with  due  regard  for  the  rights 
of  the  individual  and  consideration  for 
the  conditions  of  captivity. 

A  member  of  the  Armed  Forces  who 
becomes  a  prisoner  of  war  has  a  con- 
tinuing obligation  to  remain  loyal  to 
his  country,  his  service,  and  his  unit. 
The  life  of  a  prisoner  of  war  is  hard. 
He  must  never  give  up  hope;  he  must 
resist  enemy  indoctrination.   Prisoners 


of  war  who  stand  firm  and  united 
against  the  enemy  will  aid  one  another 
in  surviving  this  ordeal.18 

The  enemy  will  respect  an  individual 
only  as  far  as  he  respects  himself.  Peace 
of  mind  and  degree  of  success  will  be 
directly  proportional  to  the  strength  of 
moral  principles.  The  POW  must  es- 
tablish the  level  of  his  moral  integrity 
in  the  eyes  of  his  captors.  In  doing  so 
it  may  be  of  a  small  consequence,  but 
he  will  have  won  respect  for  himself, 
his  service,  and  his  country.  A  funda- 
mental requirement  of  simple  virtue 
which  provides  a  firm  foundation  for 
patriotism  and  may  become  the  fount 
of  courage  is:  "A  man  has  honor  if  he 
holds  himself  to  a  course  of  conduct, 
because  of  a  conviction  that  it  is  in  the 
general  interest,  even  though  he  is  well 
aware  that  it  may  lead  to  inconven- 
ience, personal  loss,  humiliation  or 
grave  physical  risk."10 

The  Korean  conflict  clearly  revealed 
that  captured  troops  serve  the  Com- 
munists as  a  powerful  instrument  for 
furthering  psychological  warfare  goals. 
The  enemy  attempted,  with  some  suc- 
cess, to  use  prisoners  of  war  in  Korea 
in  an  organized  propaganda  campaign 
to  discredit  the  United  States  and 
United  Nations  in  the  Far  East.  The 
seriousness  of  this  threat  cannot  be 
measured  merely  in  terms  of  the  num- 
ber of  troops  likely  to  be  taken  prison- 
er, or  even  of  the  smaller  number  who 
would  actually  contribute  significantly 
to  enemy  psychological  warfare  activi- 
ties. In  Communist  hands  all  POW's 
are  potential  idea-weapons,  and  the  suc- 
cessful exploitation  of  any  one  man 
may  damage  a  nation's  cause.20 

The  Committee,  in  drafting  the  Code, 
was  working  on  the  premise  that  in  the 
future  U.S.  military  personnel  who  fall 
into  Communist  control  will  be  sub- 
jected to  similar  intensive  indoctrina- 
tion of  the  so-called  brainwashing  cate- 
gory and  that  more  needs  to  be  done  to 
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prepare  soldiers,   sailors,   airmen,   and 
marines  for  such  treatment.21 

HI  —  THE  CODE  AND 
INTERNATIONAL  LAW 

International  law  has  been  defined  as 
those  rules  for  international  conduct 
which  have  met  general  acceptance 
among  the  community  of  nations.1  It 
reflects  and  records  those  accommoda- 
tions which,  over  centuries,  states  have 
found  it  in  their  interest  to  make.  It 
rests  upon  the  common  consent  of 
civilized  communities.  It  is  made  up  of 
precedents,  judicial  decisions,  treaties, 
arbitrations,  international  conventions, 
the  opinions  of  learned  writers  in  the 
field,  and  a  host  of  other  acts  which 
represent  in  the  aggregate  those  rules 
which  enlightened  nations  and  their 
people  accept  as  being  appropriate  to 
govern  international  conduct. 

That  there  is  such  a  law  of  war  as 
part  of  the  law  of  the  community  of 
nations  is  expressly  stated  by  the  Nur- 
emberg Tribunal  in  its  judgment  in  the 
following  passage: 

The  very  essence  of  the  London 
Agreement  of  August  1945  is  that 
individuals  have  international  duties 
which  transcend  the  national  obliga- 
tions of  obedience  imposed  by  the 
individual  state.  He  who  violates  the 
laws  of  war  cannot  obtain  immunity 
while  acting  in  pursuance  of  the  au- 
thority of  the  state  if  the  state  in  au- 
thorizing action  moves  outside  its 
competence    under   international    law.2 

We,  as  citizens  of  a  democracy,  do 
not  need  to  be  reminded  that  no  law 
is  better  than  the  people  who  make  it. 
Our  own  legal  code  is  the  expression  of 
our  social  consciousness  and  the  out- 
growth of  an  enlightened  and  aroused 
public  opinion.  The  body  of  interna- 
tional law  relating  to  the  victims  of 
war  is  the  expression  of  a  code  of  social 
justice  on  which  people  of  many  differ- 
ent races,  tongues,  and  political  beliefs 
have  agreed  in  the  name  of  their  com- 
mon humanity. 


During  the  ancient  period  of  history, 
prisoners  of  war  could  be  killed,  and 
they  were  very  often  at  once  actually 
butchered  or  offered  as  sacrifices  to  the 
gods.3  If  they  were  spared  they  were, 
as  a  rule,  made  slaves,  but  belligerents 
also  on  occasion  exchanged  their  pris- 
oners or  liberated  them  for  ransom. 
This  procedure  continued  through  the 
Middle  Ages,  but  under  the  influence 
of  Christianity  a  prisoner's  fate  was 
mitigated,  and  by  the  time  modern  in- 
ternational law  gradually  came  into  ex- 
istence killing  and  enslaving  prisoners 
of  war  had  all  but  disappeared. 

The  rules  of  international  law  have 
undergone  a  considerable  development 
since  the  middle  of  the  17th  century. 
At  that  time  the  law.  as  mentioned 
above,  did  little  more  than  forbid  the 
enslavement  and  indiscriminate  killing 
of  captives.  In  comparison  with  the 
state  of  these  rules,  the  customary  law 
of  the  20lh  century  seems  to  involve  a 
complex    and    comprehensive    body    of 

rights  and  duties  for  any  state  which 
engages  in  war. 

Today,  as  we  speak  of  international 
law,  those  of  us  in  the  military  tend 
to  think  principally  of  the  Hague  and 
Geneva  Conventions.  It  should  be  noted 
and  understood,  however,  that  a  dis- 
tinction is  made  between  Geneva  Law 
and  the  Hague  Law,  resulting  from  the 
two  Peace  Conferences  held  in  that  city 
in  1899  and  1907,  which  codifies  the 
rules  of  war  in  all  matters  outside  the 
scope  of  the  Geneva  Conventions.  The 
Hague  Law  relates  in  particular  to 
the  choice  of  weapons  and  of  warfare.4 

Though  both  the  Geneva  and  Hague 
Laws  are  based  on  humanitarian  prin- 
ciples and  aim  at  restraining  violence, 
the  Geneva  Conventions  more  especial- 
ly concern  the  protection  of  the  indi- 
vidual against  the  abuse  of  force,  while 
the  Hague  Conventions  enforce  inter- 
state rules  on  its  actual  employment. 

Further  improvement  of  humanitar- 
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ian  treatment  of  prisoners  of  war  oc- 
eurred  during  the  War  of  Secession 
when  the  American  Government  pro- 
mulgated in  186  I  certain  humane  regu- 
lations drawn  up  by  the  legal  expert 
Lieber.  The  "Lieber  Laws,"  as  they 
were  called,  laid  down  that  prisoners 
of  war,  as  belligerents,  are  prisoners  of 
the  Government  and  not  of  the  captor. 
They  moreover  stipulated  that  prison- 
ers of  war  shall  be  given  good  food  in 
abundance,  as  far  as  possible,  and  shall 
be  treated  humanely.5  It  was  logical 
then  that  the  protection  which  the  Gen- 
eva Conventions  of  22  August  1864 
bad  just  conferred  on  the  wounded  and 
sick  of  the  Armed  Forces  in  the  field 
was  also  made  applicable  to  prisoners 
of  war. 

It  was  in  keeping  with  these  ideas 
that  the  prisoner-of-war  question  was 
raised  at  The  Hague  in  1899  at  the 
First  Peace  Conference,  and  an  inter- 
national convention  of  this  subject  was 
established  for  the  first  time.  This  con- 
vention was  then  amended  following 
World  War  I  to  become  the  Geneva 
Convention  of  27  July  1929  establish- 
ing the  status  of  prisoners  of  war.0 

As  a  result  of  the  experience  of  the 
Second  World  War,  this  convention 
was  revised  to  become  the  Third  Gen- 
eva Convention  of  12  August  1919. 
This  Convention  contains  143  articles, 
besides  the  annexes,  as  compared  to 
97  articles  in  the  corresponding  1929 
Convention  and  only  17  in  the  chapter 
on  prisoners  of  war  in  the  Hague  Con- 
vention.7 This  increase  is  no  doubt  due 
to  the  fact  that  in  modern  warfare  pris- 
oners are  held  in  larger  numbers,  but  it 
also  characterizes  the  desire  of  the  1949 
Convention,  representing  all  nations,  to 
submit  all  aspects  of  captivity  to  hu- 
mane regulations  of  international  law. 
One  of  the  essential  difficulties  in  any 
effort  to  ameliorate  the  conditions  of 
prisoners  of  war  is  the  necessity  of 
reconciling  military  and  political  inter- 


ests with  purely  humanitarian  ideas.8 
It  appears,  however,  that  some  progress 
was  made  toward  this  end  as  the  19th 
century  saw  new  concepts  of  natural 
law  and  a  new  humanitarian  move- 
ment. The  civilized  world  finally  ac- 
cepted the  fact  that  the  prisoner  of  war 
was  not  a  criminal  but  merely  an  ene- 
my no  longer  able  to  bear  arms  who 
should  be  liberated  at  the  close  of  the 
hostilities  and  be  respected  and  hu- 
manely treated  while  in  captivity.  Far- 
seeing  and  broadminded  legal  and  dip- 
lomatic action  has  since  translated  con- 
cept into  practice  through  a  series  of 
codifications  accepted  as  binding  by 
states  and  successively  extended  or 
amplified  when  experience  showed 
them  to  be  inadequate.  The  Brussels 
Draft  of  1871,  the  Hague  Conventions 
of  1899  and  1907.  the  special  agree- 
ments made  between  belligerents  in 
Heme  in  1917  and  1018.  and  the  Gen- 
eva Conventions  of  1929.  which  devote 
all  or  pari  of  their  clauses  to  prisoners 

of  war.  represent  the  principal  stages  of 
evolution. 

The  third  Geneva  Conference  was 
convened  by  the  Swiss  Federal  Council 
at  Geneva  and  deliberated  from  21 
April  to  12  August  1949  for  the  pur- 
pose of  revising,  among  others,  the 
Geneva  Convention  of  27  July  1929 
relative  to  the  Treatment  of  Prisoners 
of  War.  The  Conference  established  the 
texts  of  four  Conventions  of  which  the 
third  Convention.  "Geneva  Convention 
Relative  To  The  Treatment  of  Prison- 
ers of  War,''  is  applicable  to  this  paper. 

These  Conventions,  the  text  of  which 
has  been  established  in  the  Fnglish  and 
French  languages,  are  attached  to  the 
present  act.  The  original  and  the  docu- 
ments accompanying  it  were  deposited 
in  the  archives  of  the  Swiss  Confedera- 
tion.1 

The  Geneva  Conventions  of  1919 
apply  to  all  cases  of  declared  war  or 
any   other   armed    conflict    which    may 
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arise  between  two  or  more  of  the  par- 
ties to  the  Convention,  even  if  the  state 
of  war  is  not  recognized  by  them.10 

Members  of  the  U.S.  Armed  Forces 
who  fall  into  the  power  of  the  enemy 
in  the  course  of  a  war  are  declared 
prisoners  of  war  and  are  entitled  to  the 
protection  accorded  by  the  Convention. 
It  should  be  noted  at  this  time  that 
none  of  the  major  parties  of  the  Korean 
war  (United  States,  Communist  China, 
North  and  South  Korea)  had  ratified 
the  Convention  at  the  outbreak  of  the 
war.  All  announced  an  intention  to  ad- 
here to  it,  however,  and  the  North 
Korean  Minister  of  Foreign  Affairs, 
Pak  Hun  Yong.  sent  a  message  to  the 
Secretary  General  of  the  United  Na- 
tions on  13  July  1950  in  which  he 
stated  that  his  country  agreed  to  abide 
by  the  1929  and  1949  Geneva  Conven- 
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The  major  participants  have  ratified 
the  Convention  of  1919  and  thus  are 
parties  to  it  as  are  North   and   South 

Vietnam,  Cambodia,  Thailand,  Laos, 
and  Soviet  Russia.12 

The  remaining  portion  of  this  chap- 
ter will  consider  the  Code  of  Conduct 
for  the  Armed  Forces  in  view  of  the 
Geneva  Conventions  of  1949  and  at- 
tempt to  determine  their  compatibility 
and  to  note  any  areas  of  conflict  which 
might  prove  harmful  to  a  prisoner  of 
war,  both  from  the  standpoint  of  sur- 
vival and  from  a  legal  point  of  view. 

Article  I  and  VI  of  the  Code  of 
Conduct  are  important  in  that  they 
emphasize  that  the  American  soldier  is 
a  fighting  man  responsible  for  his  ac- 
tions and  dedicated  to  guarding  his 
country  and  to  the  principles  and  way 
of  life  for  which  his  country  stands. 
This  indicates,  first,  the  military  per- 
sonnel to  whom  the  Code  applies  and, 
secondly,  that  they  are  accountable  for 
failure  to  adhere  to  the  Code. 

The  Code's  charge  to  members  of  the 
Armed  Forces  of  the  United  States  that 


they  are  responsible  for  their  actions 
and  the  clear  warning  contained  in 
Department  of  Defense  Directive 
1300.7  of  8  July  1964  (that  the  pro- 
visions of  the  Uniform  Code  of  Military 
Justice  apply  at  all  times)  are  not 
compatible  with  the  declaration  of  the 
Geneva  Convention  that  prisoners  of 
war  are  subject  to  the  laws,  regula- 
tions, and  orders  of  the  detaining  pow- 
er while  in  captivity. 

Although  the  legislation  of  the  De- 
taining Power  is  applicable  to  him 
during  his  captivity,  he  remains  sub- 
ject to  the  military  laws  of  his  State 
of  origin,  as  a  member  of  its  armed 
,  forces.  He  may  therefore  be  made 
answerable  before  the  courts  of  his 
country  for  his  acts,  and  cannot  plead 
in  defense  that  national  legislation  is 
inapplicable  because  it  is  suspended 
by  Article  82.13 

This  was  borne  out  when  the  Army 
Hoard  of  Review  in  the  Hatehelor  case 
(19  C.M.K.  152  of  1955)  rejected  the 
accuseds  argument  that  the  Geneva 
Convention  Relative  to  the  Treatment 
of  Prisoners  of  War  (1929)  placed  all 
authority  over  POW's  in  the  captor 
power  and  withdrew  such  power  from 
the  United  States  so  that  a  general 
court-martial  is  without  jurisdiction  to 
try  a  repatriated  POW  for  POW  camp 
misconduct.  The  Board  noted  that  the 
Geneva  Conventions  of  1949  were  also 
adopted  for  application  by  the  oppos- 
ing forces  in  the  Korean  war,  but  this 
did  not  alter  its  rejection  of  the  asserted 
defense.14 

The  Geneva  Convention  does  not 
contain  any  provision  attempting  to 
prohibit  a  party  to  the  conflict  from 
applying  its  domestic  law  to  a  repatri- 
ated prisoner  of  war  for  misconduct 
during  captivity.  It  is  simply  that  in 
the  prison  camp  only  the  discipline  of 
the  detaining  power  may  be  enforced, 
while  domestic  law  enforcement  of  the 
prisoner's  country  must  await  his  re- 
turn to  its  control.  It  is  not  the  duty 
of  the  detaining  power  to  enforce  the 
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laws  of  the  nation  of  its  prisoners.  They 
must  be  self-enforced. 

Article  II  of  the  Code  of  Conduct 
will  not  be  considered  in  the  light  of 
Convention  compatibility  in  that  it  does 
not  concern  prisoners  of  war  but  re- 
lates to  surrender. 

Article  111  of  ihe  Code  deals  with 
three  important  aspects  of  a  prisoner's 
detainment  —  resistance,  escape,  and 
parole  —  and  each  will  be  discussed 
separately. 

Resistance.  Mental  and  moral  re- 
sistance to  the  detaining  power's  efforts 
to  "brainwash,"  indoctrinate,  and  de- 
moralize in  order  to  win  converts,  ob- 
tain intelligence,  or  exploit  the  prison- 
ers of  war  for  propaganda  purposes  is 
necessary  and  certainly  does  not  con- 
flici  with  the  purpose  or  intent  of  the 
Ceneva  Convention.  However,  the  pro- 
vision of  the  Code  to  "resist  by  all 
means  available"  requires  American 
prisoners  of  war  to  extend  the  battle- 
field into  the  prison  camp  and  defeat 
the  captors,  not  only  mentally  but  phys- 
ically, even  in  captivity.  This  require- 
ment seems  to  conflict  with  the  spirit 
and  purpose  of  the  Convention. 

Article  13  of  the  Geneva  Convention 
of  1919  states  in  part  "that  prisoners 
of  war  must  at  all  times  be  humanely 
treated."1"  With  regard  to  the  concept 
of  humanity,  the  purpose  of  the  Con- 
vention is  none  other  than  to  define 
the  correct  way  to  behave  toward  a  hu- 
man being;  each  individual  is  desirous 
of  the  treatment  corresponding  to  his 
status  and  can  therefore  judge  how  he 
should,  in  turn,  treat  his  fellow  human 
beings.  It  does  not  seem  consistent  for 
a  country  which  has  signed  and  ratified 
a  treaty  providing  for  the  humane 
treatment  of  its  military  personnel  who 
may  become  prisoners  of  war  to  pro- 
mulgate subsequent  instructions  to  its 
military  personnel  that,  while  expect- 
ing humane  treatment  from  their  rap- 


tors, they  must  convert  the  prisoner-of- 
war  camp  rnto  a  battlefield.  This  action 
could,  if  carried  to  extremes,  diminish 
or  eliminate  completely  the  prospects  of 
humane  treatment  contemplated  by  the 
Convention.  As  quoted  in  part  from  the 
U.S.  Department  of  the  Army,  Pam- 
phlet No.  27-161-2,  2  International 
Law  93-95  (1962).  p.  95,  par.  E.: 

A  new  and  disturbing  aspect  of  the 
handling  of  prisoners  of  war  was  en- 
countered in  that  the  Communist 
soldiers,  even  after  capture,  continued 
by  intrigue  and  open  violence  to  fight 
against  their  captors.  International 
law,  as  represented  by  the  1949 
Geneva  Convention,  did  not  contem- 
plate an  openly  hostile  contest  be- 
tween the  captor  and  the  captive.  If 
such  practice  should  continue  in 
future  wars,  many  of  the  humanitarian 
provisions  of  the  1949  Convention 
would    become   difficult    to   implement. 

Escape.  Escape,  in  international  law, 
is  the  state  of  a  prisoner's  having 
placed  himself  beyond  the"  immediate 
control  of  the  public  authorities  of  the 
previously  detaining  state  without  their 
consent.  This  status  is  terminated  by 
recapture  or  death  or  by  leaving  the 
territory  occupied  by  the  enemy,  at 
which  time  the  escape  becomes  suc- 
cessful.1 6 

The  requirement  that  an  American 
serviceman  make  every  effort  to  escape 
if  captured  is  an  accepted  military  tra- 
dition, neither  contrary  to  military 
honor  nor  to  moral  law  and  is  even 
regarded  as  the  accomplishment  of  a 
patriotic  duty.  Therefore,  its  inclusion 
in  the  Code  of  Conduct  is  highly  ap- 
propriate. The  same  application  to 
medical  personnel  and  chaplains,  how- 
ever, conflicts  with  the  special  status 
accorded  them  under  Article  33  of  the 
1949  Geneva  Convention,  which  in  part 
says: 

Members  of  the  medical  personnel 
and  chaplains  while  retained  by  the 
detaining  power  with  a  view  to  as- 
sisting prisoners  of  war,  shall  not  be 
considered   as  prisoners  of   war.   They 
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shall,  however,  receive  as  a  minimum, 
the  benefits  and  protection  of  the 
present  Convention,  and  shall  also  be 
granted  all  facilities  necessary  to  pro- 
vide for  the  medical  care  of,  and  re- 
lipious  ministration  to  prisoners  of 
war. 

The  onlv  reason  for  retention  of 
such  personnel  is  to  utilize  their  medi- 
cal and  religious  services  in  the  care  of 
the  physical  and  religious  needs  of  the 
prisoners  of  war.  It  is  inconsistent  and 
improper  for  this  country  to  agree  that 
such  personnel  may  be  retained  in 
order  that  their  professional  services 
may  he  utilized  for  the  benefit  of  the 
prisoners  of  war  and  then  require  them 
to  make  every  effort  to  escape  and  thus 
"desert'*  those  who  need  them. 

With  the  exception  of  the  application 
of  the  escape  requirement  to  medical 
personnel  and  chaplains  as  noted  above, 
the  requirement  that  American  service 
personnel  make  every  effort  to  escape 
and  aid  others  to  escape  is  compatible 
with  the  Geneva  Convention. 

Parole.  Article  21  (2)  of  the  Con- 
vention provides:  "Prisoners  of  war 
may  be  partially  or  wholly  released  on 
parole  or  promise,  insofar  as  is  allowed 
by  the  laws  of  the  Power  on  which  they 
depend.  Such  measure  shall  be  taken 
particularly  in  cases  where  this  may 
contribute  to  the  improvement  of  their 
state  of  health.  No  prisoner  of  war  shall 
be  compelled  to  accept  liberty  on  parole 
or  promise/'  Article  21  (3)  provides: 
"Upon  the  outbreak  of  hostilities,  each 
Party  to  the  conflict  shall  notify  the 
adverse  Party  of  the  laws  and  regula- 
tions allowing  or  forbidding  its  own 
national  to  accept  liberty  on  parole  or 

"1  7 

promise.   ' ' 

In  essence,  the  prisoner  himself 
should  know  and  understand  whether 
or  not  his  own  country  approves  or  dis- 
approves of  his  accepting  parole.  If  he 
does  not,  then  the  detaining  power  may 
not  offer  release  on  parole  to  a  prisoner 


if  the  laws  and  regulations  of  the  power 
on  which  he  depends  forbid  him  to  ac- 
cept. Such  is  the  case  of  the  American 
serviceman,  as  stated  in  the  Code  of 
Conduct. 

There  is  no  direct  conflict  between 
the  Code's  prohibition  of  acceptance  of 
parole  and  special  favors  and  the  1919 
Geneva  Convention.  As  previously 
noted,  the  parole  laws  of  the  power  in 
whose  service  the  prisoner  of  war  was 
at  the  time  of  capture  must  be  ob- 
served by  the  detaining  power. 

Hence,  while  no  direct  conflict  exists 
between  the  ("ode  and  the  provisions  of 
the  Convention  on  the  point  of  no 
parole,  it  does  seem  to  conflict  with  the 
spirit  and  purpose  of  the  provisions  for 
retaining  medical  personnel  and  chap- 
lains in  that  they  may  be  prevented 
from  fully  performing  in  some  situa- 
tions where,  without  parole,  the  camp 
commander  would  not  permit  them  to 
leave  the  camp  to  minister  to  prisoners 
of  war  in  other  hospitals,  camps,  and 
labor  detachments  and  in  the  case  of 
sick  or  wounded  prisoners  when,  as  the 
Convention  stipulates,  "it  may  contri- 
bute to  the  improvement  of  their  state 
of  health." 

Article  IV  of  the  Code  of  Conduct 
deals  with  the  areas  —  keep  faith,  take 
command  and  obey  lawful  orders. 

Keep  Faith.  There  does  not  seem 
to  be  any  conflict  between  the  Code's 
requirement  that  American  prisoners 
of  war  keep  faith  with  each  other  and 
neither  do  nor  say  anything  harmful  to 
each  other  and  the  provisions  of  the 
1919  Geneva  Convention. 

Take  Command.  Article  79  of  the 
Geneva  Convention  provides  for  recog- 
nition or  election  of  a  Prisoner  of  War 
Representative  in  all  places  where  there 
are  POW's.  In  officer  camps  and  in 
mixed  camps  (officers  and  other  ranks) 
the  senior  officer  will  be  recognized  as 
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the  POW  Representative;  in  nonofficer 
ramps  the  prisoners  shall  elect  by  secret 
ballot  a  POW  Representative  every  6 
months  from  among  themselves.  An 
officer  will  be  stationed  in  each  labor 
camp  for  the  purpose  of  carrying  out 
the  camp  administration  duties  for 
which  ihc  POW's  are  responsible.  The 
POW's  in  the  labor  camps  may  elect 
the  officer  as  their  POW  Representative 
but  art1  not  required  to  do  so.18 

There  appears  to  exist  some  conflict 
between  the  Code  and  the  Geneva  Con- 
vention in  situations  whereby  in  non- 
officer  and  labor  camps  the  same  pris- 
oner of  war  may  occupy  the  two  posi- 
tions of  POW  Representative  and  Sen- 
ior in  Command.  In  officer  and  mixed 
camps  the  two  positions  will  be  occu- 
pied by  the  same  individual. 

The  problem  which  could  exist  in  the 
former  situation,  and  does  exist  in  the 
latter,  occurs  when  under  the  Code  and 
its  implementing  regulations  his  com- 
mand responsibilities  —  enforcement  of 
the  ('ode  and  the  duty  to  defeat  the 
enemy  —  are  paramount  at  all  times; 
yet.  under  the  Geneva  Convention  his 
responsibility  to  further  the  welfare  of 
his  fellow  prisoners  of  war  is  para- 
mount. Which  duty  shall  prevail?  In 
that  the  President  of  the  United  States, 
who  promulgated  the  Code  of  Conduct, 
is  limited  in  his  "ordinance-making" 
power  by  the  restriction  that  his  rules 
and  regulations  must  not  contravene  a 
statute  created  by  Congress  or  the  pro- 
visions of  the  Constitution,  the  Treaty 
(Geneva  Convention)  must  take  prece- 
dence. The  President's  Executive  Order 
is  subordinate  to  the  Geneva  Conven- 
tion requirements  when  there  is  a  con- 
flict.10 

In  their  regulations  implementing 
the  Code  of  Conduct  and  describing 
the  nature  of  the  training  which  should 
be  given  military  personnel  in  the 
Code,  both  the  Secretaries  of  Defense 
and    Army    have    indicated    that    the 


elected  POW  Representative  system  as 
provided  for  in  Articles  79-81  of  the 
Convention  would  be  formed  only  if 
the  Senior  in  Command  organization 
(under  Article  IV,  Code  of  Conduct) 
cannot  be  effected.  This  is  in  conflict 
with  the  Geneva  Convention.  Perhaps 
it  is  intended  by  the  Department  of  De- 
fense to  impose  a  duty  on  military  per- 
sonnel to  elect  the  senior  POW  as  the 
POW  Representative  in  nonofficer 
camps,  since  in  officer  and  mixed  camps 
the  senior  officer  will  be  the  POW  Rep- 
resentative in  accordance  with  Article 
78  of  the  Convention.  If  this  is  the 
case  it  would  seem  to  conflict  with  the 
requirement  for  a  free,  secret  election 
required  by  Article  79  (1)  of  the 
Geneva  Convention. 

Obey  Lawful  Orders.  There  does 
not  seem  to  he  conflict  between  the 
Code  and  the  Geneva  Convention  on  the 
point  of  obedience  to  orders.  There  is 
no  means  for  the  senior  to  punish 
prisoners  of  war  who  refuse  to  obey  his 
lawful  orders;  punishment,  if  appropri- 
ate, must  await  repatriation. 

Article  V  of  the  Code  of  Con- 
duct. Article  17  of  the  Geneva  Con- 
vention requires  that,  when  questioned, 
every  prisoner  of  wrar  must  give  only 
his  name,  rank,  service  number,  and 
date  of  birth;  or  failing  that,  equivalent 
information.  No  physical  or  mental 
torture  or  any  other  form  of  coercion 
may  be  used  against  the  POW's  to  se- 
cure from  them  any  additional  infor- 
mation. 

Article  70  of  the  Convention  requires 
that  every  prisoner  of  war  be  per- 
mitted, immediately  upon  capture  or  at 
least  within  1  week  after  arrival  at 
the  POW  camp,  to  send  a  Capture 
Card  to  his  family  and  to  the  Central 
Prisoner  of  War  Agency.  The  suggested 
form  of  the  Capture  Card  is  prescribed 
in    Annex    IV   to   the   Convention    and 
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provides  for  giving  13  items  of  infor- 
mation: name,  power  on  which  the 
POW  depends,  first  name  of  father, 
date  of  birth,  place  of  birth,  rank, 
service  number,  address  of  next  of  kin, 
when  taken  prisoner,  health  status, 
present  address,  and  date.  Prisoners  of 
war  may,  if  they  so  choose,  complete 
only  the  name,  rank,  service  number, 
and  date  of  birth  portion  of  the  card. 
Beyond  name,  rank,  service  number, 
and  date  of  birth,  the  prisoners  go  on 
at  risk  of  future  court-martial  upon  re- 
patriation. The  words,  "to  the  utmost 
of  my  ability,"  indicate  the  limit  to 
which  he  must  go  before  he  may  avoid 
criminal  liability  for  giving  informa- 
tion helpful  to  the  enemy.  He  will  have 
to  show  that  any  harmful  or  useful  in- 
formation he  gave,  allegedly  involun- 
tarily, was  caused  by  a  well-grounded 
apprehension  of  immediate  and  im- 
pending death  or  of  immediate,  serious, 
bodily  harm  in  order  to  defend  success- 
fully his  actions  on  the  ground  of  coer- 
cion or  duress. 

There  is  nothing  in  the  Geneva  Con- 
vention designed  to  promote  disloyalty 
among  the  prisoners  of  war  or  to  re- 
quire a  prisoner  to  be  disloyal  to  the 
country  in  whose  armed  forces  he  was 
serving  at  the  time  of  capture. 

The  requirements  of  the  Code  that 
answers  to  questions  put  to  a  prisoner 
by  the  detaining  power  must  be  limited 
to  name,  rank,  service  number,  and 
date  of  birth,  that  the  POW  must  evade 
answering  further  questions  to  the  ut- 
most of  his  ability,  and  that  the  POW 
must  not  make  oral  or  written  state- 
ments disloyal  or  harmful  to  his  coun- 
try, its  allies,  or  his  comrades  need  not 
conflict  with  the  provisions  of  the 
Geneva  Convention. 

Some  conflict  may  arise  from  the  ap- 
plication of  the  Code  restraints  to  use 
of  the  Capture  Card  and  personal  cor- 
respondence of  the  captive  to  the  out- 
side. Conflict  may  arise  from  omission 


of  clarifying  remarks  specifically  ex- 
empting the  Capture  Card  from  Article 
V  restrictions  or  permitting  its  partial 
completion  and  failure  to  discuss  per- 
sonal correspondence.  When  restricted 
to  the  four  permissible  items  of  name, 
rank,  service  number,  and  date  of  birth, 
the  POW  is  in  effect  denied  use  of  the 
Capture  Card— for  he  must  address  it  for 
mailing. 

A  similar  conflict  arises  concerning 
the  private  correspondence  the  POW 
is  privileged  to  engage  in  under  Ar- 
ticle 71  of  the  Convention.  Such  cor- 
respondence is  subject  to  censorship  by 
the  detaining  power,  thus  providing  the 
enemy  with  names  and  addresses  of 
family  and  friends,  personal  informa- 
tion, etc.  Neither  the  Code  itself  nor 
the  Department  of  Defense  and  individ- 
ual Service  Instructions  promulgating 
the  ("ode  provide  guidance  in  this  area. 

The  conflicts  between  the  Code  of 
Conduct  and  the  Geneva  Convention  of 
1949  which  have  been  discussed  arise 
essentially  from  the  humanitarian  pur- 
pose of  the  Convention  and  the  assump- 
tion therein  that  the  prisoner  of  war  is 
no  longer  a  danger  to  the  enemy  be- 
cause he  is  removed  from  the  fight,  and 
the  directly  contrary  instructions  con- 
tained in  the  Department  of  Defense 
Directive  1300.7  of  8  July  1964  im- 
plementing the  Code  that  directs  the 
American  soldier  to  continue  the  battle 
in  the  prisoner-of-war  camp  and  physi- 
cally defeat  the  enemy  even  there.  The 
Code  of  Conduct  need  not  be  and 
should  not  be  interpreted  in  a  manner 
inconsistent  with  the  Geneva  Conven- 
tion, as  is  stated  in  JAGW  1961/1140, 
23  June  1961:  "It  was  not  intended 
that  the  Code  of  Conduct  contravene 
the  provisions  of  the  Geneva  Conven- 
tions." The  conflicts,  such  as  they  are, 
can  be  removed  easily  by  issuing  cer- 
tain qualifications  to  a  few  absolute 
instructions  contained  in  the  imple- 
menting departmental  regulations. 
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IV  —  THE  CODE  AND 

THE  MAN 

It  has  been  said  that  "the  misconduct 
of  a  minority  in  Korea,  made  it  neces- 
sary to  set  down  in  specific  words  a 
Code  of  Conduct  which  had  theretofore 
been  traditional  with  most  United 
States  military  men."1  Many  of  the 
lesser  failures  of  American  captives 
occurred  because  they  didn't  know 
what  was  really  expected  of  them  in  the 
prison  camp  environment.  To  face  the 
enemy  on  the  battlefield  was  one  thing, 
but  to  meet  him  face  to  face  in  an  in- 
terrogation room  was  something  else. 

The  Korean  war  had  three  aspects. 
There  was  the  civil  war  aspect  —  North 
Koreans  fighting  South  Koreans  for 
control  of  a  divided  country.  There 
was  ihe  collective  aspect  —  Tie  first 
United  Nations  attempt  to  >top  a 
treaty-breaking  aggressor.  And  finally, 
there  was  the  cold  war  aspect  —  the 
Western  Powers  blocking  the  expan- 
sion of  Communist  imperialism.2  This 
was  the  first  war  in  which  America  as 
a  whole  met  its  enemy  - —  totalitarian 
communism.  For  it  was  not  just  young 
soldiers  who  faced  the  antagonist,  but 
the  entire  cultural  pattern  from  which 
they  had  come. 

The  causes  of  the  war,  United  Na- 
tions objectives,  and  the  need  for 
American  response  were  not  clearly 
delineated  in  the  public  mind.  This  lack 
of  understanding  prevailed  among  the 
civilian  populace  as  well  as  within  mili- 
tary ranks.  It  might  be  that  there 
existed  a  need  for  better  coordination 
between  the  military,  civilian  educa- 
tional institutions,  churches,  and  patri- 
otic organizations  to  provide  U.S.  serv- 
ice personnel  with  a  better  understand- 
ing of  the  American  ideals.  The  young 
man  who.  upon  entry  into  the  military 
service,  has  not  been  taught  pride  in 
country  and  self  and  a  sense  of  honor 
and    duty   must   be   accepted    on    those 


terms.  The  man  cannot  be  completely 
made  over,  even  if  the  services  had  the 
time. 

As  everyone  knows,  21  of  the  Ameri- 
cans captured  during  the  Korean  war 
decided  to  remain  with  the  enemy  — 
the  only  time  in  history  that  American 
captives  have  chosen  not  to  return 
home  because  they  preferred  the  ene- 
my's form  of  government  to  their  own.3 
This  action,  of  course,  was  all  the  more 
astonishing  because  the  enemy's  form 
of  government  was  so  unlike  our  own. 
Could  it  have  been  that  they  really 
didn't  know  enough  about  their  own 
government?  Possibly  somewhere  in 
the  past  someone  failed  them  by  not 
adequately  instilling  within  them  that 
pride  of  country  for  which,  in  the  past, 
so  many  have  died. 

The  Code  of  Conduct's  high  stand- 
ards were  set  forth  as  guides  for 
Americans  in  uniform.  Backed  by  ade- 
quate training  and  education,  they  are 
to  support  the  assurance  of  Armed 
Forces  leaders  that  American  fighting 
men  will  he  fully  prepared  to  meet  the 
enemy  on  any  front  and  under  any  con- 
ditions. 

In  Korea  the  United  States  had  fin- 
ished a  war  with  an  enemy  who  fought 
not  only  on  the  battlefield  but  in  prison 
camps  as  well  by  manipulating  the 
minds  of  the  prisoners.  The  U.S.  Gov- 
ernment and  military  establishment 
had  come  to  see  that  U.S.  servicemen 
not  only  had  to  be  trained  how  to  fight 
physically,  but  they  had  to  know  how 
to  fight  back  mentally  and  morally  as 
well. 

The  Communists  looked  upon  a  pris- 
oner in  their  hands  as  slave  labor  and 
as  a  tool  of  propaganda  warfare.4  One 
verification  is  the  following,  which  was 
presented  by  William  E.  Mayer,  a  U.S. 
Army  psychiatrist,  in  a  speech  repro- 
duced by  Baylor  University.  Waco, 
Texas,  in  19S7.  The  document,  obvious- 
ly communistic,   is  not  presented  here 
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as  an  endorsement  but  merely  for  con- 
sideration and  the  fact  that  it  contrib- 
utes to  the  understanding  of  the  ap- 
proaches that  the  Communists  used  in 
their  handling  of  the  American  prison- 
ers in  Korea.  It  comes  from  a  message 
written  by  the  Chief  of  Intelligence  of 
the  Chinese  Peoples  Volunteers  in 
North  Korea  to  Chief  of  Intelligence  oi 
Chinese  Peoples  Republic  in  Peiping, 
and  the  message  —  the  original  one 
that  was  intercepted  was  entitled,  "An 
Evaluation  of  the  American  Soldiers" — 
literally  translated,  reads  as  follows: 

Rased  upon  our  observations  of  the 
American  soldiers  and  their  officers 
captured  in  this  war  for  the  liberation 
of  Korea  from  the  capitalist-impe- 
rialist aggression,  some  facts  are  evi- 
dent. The  American  soldier  has  weak 
loyalties  —  to  his  family,  his  com- 
munity, his  country,  his  religion,  and 
to  his  fellow  soldier.  His  concept  of 
right  and  wrong  is  hazy.  lie  is  basical- 
ly materialistic,  and  he  is  an  op- 
portunist. By  himself  he  feels  inse- 
cure and  frightened.  He  underesti- 
mates his  own  work  and  his  strength 
and  his  ability  to  survive.  Me  is  ig- 
norant of  social  values,  social  con- 
flicts, and  tensions.  There  is  little  or 
no  knowledge  or  understanding  even 
among  American  university  graduates 
of  U.S.  political  history  and  philoso- 
phy; the  federal,  state,  and  com- 
munity organization;  states  and  civil 
rights,  freedom  safeguards;  and  how 
these  allegedly  operate  within  his  own 
decadent  system. 

He  is  exceedingly  insular  and  pro- 
vincial with  little  or  no  idea  of  the 
problems  and  the  aims  of  what  he 
contemptuously  describes  as  foreigners 
and  their  countries.  He  has  an  un- 
realistic concept  of  America's  external 
and  inherent,  rather  than  earned  or 
proved,  superiority  and  absolute  mili- 
tary invincibility.  He  fails  to  appre- 
ciate the  meaning  of  and  the  neces- 
sity for  military  organization  or  any 
form  of  discipline.  Most  often  he 
appears  to  feel  that  his  military  serv- 
ice is  a  hateful,  unavoidable  servi- 
tude to  be  tolerated  as  briefly  as 
possible  and  then  escaped  from  as 
rapidly  as  possible  or  he  is  what  they 
themselves  call  a  "peacetime  soldier" 
who  sees  it  only  as  a  soft  and  a  safe 


job.  Both  of  those  types  resent  hard- 
ship and  sacrifice  of  any  description 
as  if  these  things  were  unreasonable 
and  unfair  to  them  personally. 

Based  upon  the  above  facts  about 
the  imperialist  United  States  aggres- 
sors, the  reeducation  and  indoctrina- 
tion program  for  American  prisoners 
proceeds  as   planned.5 

This  was  the  enemy  we  were  fighting 
in  Korea;  this  is  the  enemy  we  are 
fighting  in  Southeast  Asia;  and  this, 
in  all  probability,  will  be  our  enemy  in 
future  conflicts.  It  is  a  truism  that  no 
nation  can  expect  to  survive  unless  it 
knows  the  nature  of  its  enemy  and 
unless  it  maintains  both  the  moral  and 
physical  strength  to  defend  itself 
against  him.  We  know  our  Communist 
enemy  and  we  will  not  be  caught  short. 

A  nation  cannot  guarantee  survival 
to  members  of  her  Armed  Forces,  either 
in  combat  or  captivity,  and  American 
fighting  men  don't  ask  for  such  a  guar- 
antee —  they  ask  only  for  a  fighting 
chance.  The  Armed  Forces  Code  of 
Conduct  was  written  for  men  of  con- 
science and  good  faith  —  to  help  give 
them  that  fighting  chance.6 

Secretary  Wilson's  Advisory  Com- 
mittee on  Prisoners  of  War,  drafters  of 
the  Code,  unanimously  agreed  that  the 
military  services  should  institute  a  two- 
fold training  program  to  insure  its 
maximum  dissemination  and  to  assist 
in  preparing  our  fighting  men  for  any 
contingency.7  The  President  of  the 
United  States  contributed  further  when 
he  stated  in  promulgating  the  Code  of 

Conduct: 

No  American  prisoner  of  war  will 
be  forgotten  by  the  United  States. 
Every  available  means  will  be  em- 
ployed by  our  Government  to  establish 
contact  with,  to  support  and  to  obtain 
the  release  of  all  our  prisoners  of 
war.  Furthermore,  the  laws  of  the 
United  States  provide  for  the  support 
and  care  of  dependents  of  members 
of  the  armed  forces  including  those 
who  become  prisoners  of  war.  I  as- 
sure dependents  of  such  prisoners 
that  these  laws  will  continue  to  pro- 
vide   for   their   welfare.8 
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Thus  we  have  seen  evidence  that  in- 
doctrination and  training  in  the  Code 
of  Conduct  for  all  military  personnel 
is  considered  an  important  and  valu- 
able phase.  The  Committee  made  such 
a  recommendation  to  the  President, 
who  in  turn  in  his  Executive  Order 
slated  in  part, 

.  .  .  that  every  member  of  the 
Armed  Forees  is  expected  to  measure 
up  to  the  standards  embodied  in  the 
Code  and  that  in  order  to  achieve 
these  standards,  each  member  of  the 
Armed  Forees  liable  to  capture 
should  be  provided  with  specific  train- 
ing and  instructions  designed  to  better 
equip  him  to  counter  and  understand 
all  enemy  efforts  against  him,  and 
should  be  fully  instructed  as  to  the 
behavior  and  obligations  expected  of 
him  during  combat  or  captivity.9 

The   Secretary   of   Defense,   in    I  urn. 
promulgated    a    memorandum    In    llie 
Secretaries    of    ihe     Military     Depart- 
ments, dated   18  August  1955,  to  pro- 
vide them  with  further  guidance.  This 
memorandum   was  cancelled   by   DOD 
Directive    No.    1300.7,    dated    8    July 
1961,  which  establishes  current  policies 
and     procedures    and     provides     basic 
guidance  for  the  development  and  exe- 
cution   of   training,    including   instruc- 
tional  material,   in   furtherance   of  the 
aims    and    objectives    of    the    Code    of 
Conduct    for    members   of    the    Armed 
Forces.10  Further,  the  objectives  of  the 
Directive  were  to  insure  that: 

A.  The  Military  Departments  main- 
tain energetic,  uniform,  and  continuing 
training  programs  in  behalf  of  the 
Code  of  Conduct,  including  training 
whereby  individuals  are  taught  to  re- 
sist under  the  varying  degrees  of  hos- 
tile interrogation. 

B.  All  training  programs  in  support 
of  the  Code  of  Conduct  inculcate  in 
each  member  of  the  Armed  Forces: 

1.  A  clear  and  uniform  understand- 
ing of  his  obligations,  responsibilities, 
and  the  behavior  expected  of  him  in 
combat  or  captivity. 


2.  A  ^positive  and  unswerving  belief 
in  and  devotion  to  the  spirit  and  letter 
of  the  Code  of  Conduct,  and  the 
recognition  that  the  Code  is  a  binding 
military  obligation. 

3.  An  unqualified  determination 
and  belief  in  his  ability  to  oppose  and 
defeat  physically,  mentally,  and  moral- 
ly all  enemy  efforts  against  him,  his  fel- 
low servicemen,  and  his  country  during 
peacetime,  combat,  or  captivity. 

1.  A  confidence  in  his  ability  to 
deny  information  and  to  resist  enemy 
interrogation,  exploitation  and  indoc- 
trination. 

C.  There  is  a  consistency  in  all  De- 
partment of  Defense  Code  of  Conduct 
training  programs  and  training  ma- 
terials.11 

Upon  receipt  of  this  guidance,  each 
of  the  military  secretaries  then  promul- 
gated instructions  lo  their  respective 
services,  ll  is  my  intention  to  cover 
briefly  and  in  part,  only* the  Air  Force 
and  the  Navy  action  along  with  several 
recommendations  provided  for  Army 
aviation  personnel.  In  this  manner  full 
duplication  will  be  avoided,  yet  some 
idea  as  to  the  practices  and  procedures 
of  the  services  will  be  presented. 

Air  Force.  All  commands  instituted 
a  three  phase  training  plan  to  include 
at  least  10  hours  of  training  a  year  in 
support  of  the  Code.12  All  members 
receive  a  general  briefing  on  the  Code 
and  national  policies  under  phase  one 
which  covers  five  major  areas: 

1.  The  Code  and  its  purpose  and 
meaning. 

2.  Resistance  to  enemy  political  and 
economic  indoctrination.  This  calls  for 
training:  in  "basic  truths  and  advan- 
tages  of  our  democratic  institutions  as 
opposed  to  the  fallacies  of  commu- 
nism. 

3.  National,  service,  and  unit  his- 
tories and  traditions. 

4.  Motivations  of  individuals  toward 
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national  aims  "as  opposed  to  those  of 
the  enemy." 

5.  Character  guidance  and  encour- 
agement of  religious  beliefs. 

Phase  two,  a  more  specific  form  of 
survival  and  prisoner  indoctrination,  is 
given  mainly  to  crewmen  vulnerable  to 
capture.  It  is  patterned  along  the  lines 
of  the  survival  school  at  Stead  AFR, 
Nevada,  where  fighting  men  get  the 
unvarnished  truth  about  POW  treat- 
ment from  those  who  know  — -  the  ex- 
POW's  themselves.1 3  The  third  phase 
of  training  is  for  specialized  personnel 
and  includes  classified  intelligence  sub- 
jects. 

Of  the  minimum  10  hours  of  annual 
Code  training,  2  hours  should  be  dedi- 
cated to  the  Code  itself,  its  purpose 
and  meaning,  with  other  sessions  de- 
voted to  other  subjects. 

iNavv.  Bureau  of  Naval  Personnel 
Instruction  1610.9C  of  22  September 
1961,  Bureau  of  Naval  Personnel  Man- 
ual. NAVPERS  15791A,  revised  1959, 

and  United  States  Navy  Regulations. 
1918  provide  the  current  guidance, 
relative  to  the  Code  of  Conduct,  for 
the  naval  service. 

The  Bureau  of  Naval  Personnel  Man- 
ual states  in  part  that  ".  .  .  the  training 
and  education  program  of  each  com- 
mand shall  include  instruction  in  the 
Code  of  Conduct  and  shall  be  designed 
to  present  a  clear  realization  to  the 
serviceman  that  the  full  and  loyal  ob- 
servance of  the  spirit  and  letter  of  the 
Code  is  in  the  best  interest  of  the 
Nation,  the  Naval  Service,  his  ship- 
mates, and  himself." 

For  enlisted  personnel,  when  the 
Code  has  been  explained  for  the  first 
time,  an  appropriate  entry  shall  be 
made  on  the  Administrative  Remarks 
page  of  the  Enlisted  Service  Record.14 

Navy  Regulations  states  in  part  that 
"the  Code  of  Conduct  shall  be  careful- 
ly explained  to  each  Navy  enlisted  per- 


son": 


1.  Within  6  days  of  his  initial  en- 
listment. 

2.  After  completion  of  6  months'  ac- 
tive service. 

3.  Upon  the  occasion  of  each  reen- 
listment. 

Instruction  in  the  Code  shall  be  in- 
cluded in  the  training  and  educational 
program  of  the  command,  and  a  text 
of  the  Code  of  Conduct  shall  be  posted 
in  a  conspicuous  place,  or  places,  read- 
ily accessible  to  the  personnel  of  the 
command.15 

Bureau  of  Personnel  Instruction 
1610.90s  purpose  is  to  insure  that 
training  programs  incorporate  policies 
and  procedures  for  training  in  the 
Code  of  Conduct.  Paraphrased,  it  states 
in  part  that  commanding  officers  will 
provide  education  and  training  in  the 
Code  to  conform  with  guidance  pro- 
vided by  the  Department  of  Defense. 
Instruction  and  application  of  the  Code 
will  be  effectively  included  as  an  in- 
tegral part  of  a  Command  Leadership 

Training  Program.  That  for  technical 
training,  two  hours  outside  the  normal 
work  week  shall  be  devoted  to  material 
presentation.  During  recruit  training  this 
instruction  shall  be  given  during  normal 
instruction  time.1  6 

The  following  recommendations  are 
those,  given  to  assist  Army  aviation  per- 
sonnel to  withstand  encroachment  of 
Communist  psychology.  They  were 
made  in  November  1948,  several 
months  before  the  outbreak  of  hostili- 
ties in  Korea,  and  are  based  upon  per- 
sonal experiences  of  a  field  grade  offi- 
cer in  a  Japanese  prisoner-of-war  com- 
pound and  are  still  considered  valid.17 
In  part,  they  are: 

1.  POW  survival  should  be  studied 
just  as  thoroughly  as  arctic  and  jungle 
survival. 

2.  Physical  training  of  the  combat 
troops  should  be  greatly  intensified  — 
the  soldier  should  be  at  his  best,  men- 
tally and  physically,  at  time  of  capture. 
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3.  The  education  and  indoctrination 
program  should  give  a  true  picture  of 
the  enemy's  treatment  of  prisoners;  "to 
he  forewarned  is  to  he  forearmed." 

4.  A  study  of  the  psychology  of  the 
enemy's  treatment  of  POW's  should  be 
kept  up-to-date  through  all  intelligence 
sources. 

5.  Discipline  of  the  mind,  physical 
adaptability,  and  flexible  behavior  pat- 
terns should  be  strongly  stressed  in 
training  periods. 

6.  Ex-POW's  could  assist  in  brief- 
ings before  missions  by  presenting 
helpful  hints  from  personal  experiences 
such  as  proper  clothing,  food,  how  to 
avoid  breaking  security,  and  impor- 
tance of  a  hobby. 

As  a  part  of  a  resistance  training 
program,  troops  should  be  taught  the 
specific  wavs  in  which  acts  of  partici- 
pation aid  the  enemy's  propagandist!? 
cause  and  endanger  the  security  of  the 
United  States.  Enemy  psychological 
warfare  tactics  should  he  understood  by 
our  soldiers  in  the  context  of  the  Com- 
munists broad  strategy  of  external 
warfare.  Finally,  the  POW  should  be 
taught  the  skills  required  to  activate 
and  operate  covert  resistance  organiza- 
tions in  internment  and  how  to  escape 
the  captor  and  survive  under  difficult 
conditions.18 

V  —  COUNTERCHARGE 

In  the  years  following  the  American 
Revolution  vast  confusion  of  thought 
as  to  what  was  required  to  insure  the 
survival  of  the  American  way  of  life 
existed.  Some  argued  that  the  military 
should  he  eliminated  altogether,  while 
others  such  as  Thomas  JefTcrson,  one 
of  the  great  architects  of  democracy, 
warned:  "We  must  train  and  classify 
the  whole  of  our  male  citizens  and 
make  military  instruction  a  regular 
part  of  collegiate  education.  We  can 
never  be  safe  until  this  is  done."1 


The  military  way  is  a  long,  hard 
road  requiring  the  maximum  from 
each  individual  —  in  times  of  war  the 
demands  are  even  higher.  If  nothing 
but  fear  of  punishment  was  depended 
upon  to  hold  men  to  the  line  during 
extreme  trial,  the  results  in  all  proba- 
bility would  be  wholesale  mutiny  and 
a  situation  well  beyond  the  control  of 
adequate  and  qualified  leadership.  Self- 
sacrifice  and  a  supreme  devotion  to 
duty  are  the  prime  ingredients  of  the 
dedicated  professional. 

Much  controversy  and  much  debate 
have  been  generated  regarding  the  con- 
duct of  the  American  fighting  man  in 
Korea.  When  the  first  prisoners  of  war 
were  taken  by  the  Communist  forces, 
they  immediately  became  the  subject 
of  an  intensive  Communist  propaganda 
campaign.  During  the  war  itself  the 
controversy  increased  in  intensity,  un- 
til, eventually,  prisoner  issues  became 
the  professed  "stumbling  blocks"  in  the 
long-drawn-out  truce  talks,  delaying  its 
termination.2 

Upon  repatriation,  the  4,428  Ameri- 
cans who  survived  the  enemy  prison 
camps  became  the  subjects  of  another 
type  of  propaganda  —  propaganda  by 
Americans,  about  Americans,  directed 
to  Americans.3  Reports  were  circulated, 
as  has  been  previously  noted  in  this 
paper,  that  as  many  as  one  of  seven 
American  prisoners  collaborated  with 
the  enemy,  betrayed  their  buddies, 
signed  self-incriminating  statements  or 
statements  that  incriminated  their 
Government.  The  widespread  publicity 
given  to  reports  of  this  nature  and 
the  wide  dissemination  of  the  view  that 
the  Korean  events  are  conclusive  dem- 
onstrations of  social  decay  in  Ameri- 
can society  have  not  gone  completely 
unchallenged.  It  is  intended  that  this 
chapter  will  present  a  portion  of  those 
challenges  as  the  challengers  in  turn 
make  their  countercharge.  In  doing  so 
they  face  no  simple  task,  as  those  who 
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attempted  to  correct  disorted  interpre- 
tations of  the  events  in  Korea  encoun- 
tered a  number  of  great  difficulties, 
particularly  when  they  wished  to  do  so 
within  the  format  allowed  by  mass- 
circulation  media.4  No  scholarly  his- 
tory of  the  events  of  the  Korean 
episode  was  prepared.  Government  se- 
curity regulations  prevented  access  to 
the  basic  sources  by  non-government 
scholars  and  by  many  within  the 
government  who  are  interested  but  did 

not  possess  a  "need  to  know." 

An  examination  will  be  made  of  the 

general  characteristics  of  those  who 
were  classified  upon  repatriation  as 
either  resistors,  collaborators  or  mid- 
dle ground  personnel  in  an  attempt  to 
discover  a  common  denominator.  Fi- 
nally, the  ideas  of  some  as  to  why  our 
personnel  in  Communist  prison  camps 
performed  as  they  did  will  be  viewed 
in  a  constructive  and  extenuating  man- 
ner. 

Well  over  a  hundred  separate  scien- 
tific studies  of  prisoner  behavior  in 
those  camps  have  been  conducted,  and 
it  can  be  definitely  stated  that  U.S. 
personnel  in  Korean  prison  camps  be- 
haved as  well  as  military  men  have 
acted  in  any  war  in  which  this  country 
has  engaged  —  despite  the  fact  that 
they  were  subjected  to  treatment  never 
experienced  in  any  other  war.5  Of  the 
7,190  Americans  taken  prisoner  over 
90  percent  were  taken  during  the  first 
12  months  of  the  conflict,  and  most  of 
those  remained  until  hostilities  ceased 
about  3  years  later.0  No  one  will  deny 
that  3  years  should  be  more  than 
adequate  to  separate  the  men  from  the 
boys.  By  any  yardstick,  in  the  Korean 
struggle  —  the  first  armed  clash  with 
communism  —  U.S.  prisoners  were 
treated  in  a  manner  heretofore  un- 
known. More  than  a  fifth  of  returnees 
were,  in  spite  of  the  fattening  period 
just  prior  to  repatriation,  diagnosed  as 
suffering  from  malnutrition.  The  aver- 
age   weight   loss   in    captivity    was    21 


pounds,  and  some  257  of  them  had  lost 
40  pounds  or  more.7  Malnutrition  posed 
a  greater  threat  than  starvation.  Most 
POW  deaths  were  caused  by  lack  of 
proteins,  minerals,  or  vitamins  rather 
than  by  caloric  deficiencies.8 

The  first  ordeal  a  prisoner  had  to 
suffer  —  and  perhaps  the  worst  —  was 
the  march  from  the  place  of  capture 
to  one  of  the  prison  camps.  The  march- 
ing prisoners  were  beaten  and  kicked. 
A  number  of  the  North  Korean  officers 
were  bullwhip  barbarians,  products  of 
a  semiprimitive  environment.  On  one 
of  the  so-called  death  marches,  700 
men  were  headed  north,  but  before  the 
camp  was  reached  500  men  had 
perished.0  Upon  arriving  at  the 
prisoner-of-war  camp  the  survivors 
were  put  through  a  starvation  period 
designed  to  kill  the  weak  and  the 
wounded.  It  isn't  true  that  the  Commu- 
nists want  to  convert  tin*  weakest  men. 
They  want  only  those  of  the  strongest 
will,  believing  they  will  make  the  best 

Communists.10 

The  Communist  captors  viewed  the 
prisoner  primarily  as  a  rich  source  of 
potent  propaganda  material.  By  means 
of  a  heavy  barrage  of  indoctrination, 
they  attempted  to  convert  American 
prisoners  of  war  to  communism.  This 
is  borne  out  by  these  facts:  97  percent 
of  the  returned  POW's  were  subjected 
to  enemy  indoctrination  during  intern- 
ment, and  virtually  all  received  some 
form  of  an  indoctrination  lecture;  83 
percent  were  required  to  attend  group 
study  periods;  43  percent  attended 
smaller  discussion  groups  and  conferen- 
ces while  27  percent  attended  public 
gatherings  called  by  the  captor.11  The 
overriding  theme  stressed  in  indoctri- 
nation was  the  social  and  economic 
merits  of  communism  as  against  the 
"sins"  of  American  capitalism. 

To  carry  out  this  program  of  POW 
exploitation  the  Communists  used  three 
major  techniques:12 
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Howards  and  Punishments  —  a  sys- 
tem which  played  upon  the  natural 
tendency  to  seek  pleasures  and  avoid 
pain. 

Divide  and  Conquer  —  a  system 
which  denied  the  prisoners  normal 
sources  of  leadership  and  encouraged 
divisiveness  and  suspicion  among  them. 

Idea  Environment  —  a  strictly  con- 
trolled environment  with  no  friendly 
news  sources  (radios,  newspapers,  let- 
ters) coupled  with  a  heavy  diet  of 
Communist  news. 

Interrogation  was  both  verbal  and 
written,  with  approximately  60  percent 
being  verbal.13  Autobiographies  were 
required  and  completed  by  91  percent 
of  all  the  POW's  in  Korea.  Thirty  nine 
percent  admitted  signing  propaganda 
petitions.14  As  one  POW  stated  in  part 
upon  repatriation: 

1  discovered  how  easy  il  was  to 
come  out  on  the  losing  end  of  a  battle 
of  wits  with  the  interrogator.  They 
had  all  the  advantages,  plus  being 
highly  trained  in  the  art  of  interroga- 
tion, and  I  had  only  been'  given  a  few 
hours  training  in  how  to  resist  ...  1 
was  reasonably  sure  my  interrogator 
already  knew  the  answers  to  most  of 
the  questions  which  I  refused  to  an- 
swer, but  this  was  part  of  their  tech- 
nique   to    further    confuse    and    baffle 


me 


15 


This  POW  was  forced  to  stand  con- 
tinuously for  154  hours,  more  than  6% 
days,  and  was  under  interrogation  for 
over  60  hours,  having  slept  less  than  1 
hour  in  almost  a  week.16  He  had  spent 
222  days  in  solitary  confinement.17 

The  real  tragedy  of  the  American 
prisoners  in  Korea  who  gave  comfort 
to  the  enemy  is  not  what  they  did 
under  pressure  but  the  fact  that  they 
were  totally  unprepared  for  that  pres- 
sure. The  best  prepared,  frontline 
soldier  is  helpless  unless  he  knows  what 
he  is  fighting  for.  The  most  vulnerable 
prisoners  lacked  moral  convictions  and 
a  sense  of  their  own  inherent  dignity. 
They  had  gone  to  war  without  realizing 


the  importance  of  the  conflict  and  had 
marched  off  to  prison  without  knowing 
they  were  still  at  war.  An  Air  Force- 
established  board  of  general  officers 
who  reviewed  the  case  of  83  officers  and 
airmen  who  had  made  false  confessions 
or  who  were  accused  of  collaboration 
stated:  "that  the  briefing  and  indoc- 
trination given  U.S.  combat  personnel 
as  to  their  conduct  as  prisoners  of  war 
was  inadequate  and  confusing."18 

Gen.  John  E.  Hull,  U.S.  Army, 
(Ret.),  commander  of  the  forces  in  the 
Far  East  during  the  Korean  war  and 
an  acting  Chairman  of  the  Defense 
Committee  which  wrote  the  Code, 
stated  further: 

I  feel  strongly  that  we  are  derelict 
in  our  schools  in  teaching  the  youth 
of  this  nation  enough  about  what  we 
stand  for  and  what  communism  stands 
for.  I  have  a  very  firm  belief  that  the 
youth  of  this  nation,  if  they  fully 
understood  the  Communist  system, 
would  never  question  our  system.  But 
I  do  think  that  Communist  soldiers 
are  much  more  fully  indoctrinated 
than  ours  are.  The  schools  have  a 
responsibility  here.  When  an  American 
youth  enters  the  military  service  he 
should  knowr  what  his  country  stands 
for.  The  services  should  not  be  called 
upon  to  teach  it  to  him.19 

The  Senate  Permanent  Investigating 
Subcommittee,  which  had  been  study- 
ing Communist  interrogation,  indoctri- 
nation, and  exploitation  of  American 
military  and  civilian  prisoners,  stated 
that:  "the  military  Services  are  to  be 
criticized  for  not  having  fully  adapted 
their  training  programs  to  prepare 
troops  for  the  problems  encountered  in 
Chinese  Communist  prison  camps  dur- 
ing the  Korean  war."20  The  Committee 
noted,  however,  that  the  Chinese  Com- 
munists and  North  Koreans  violated 
numerous  articles  of  the  Geneva  Con- 
ventions by  "their  use  of  isolation  tech- 
niques, their  shackling  of  prisoners, 
their  exposure  of  prisoners  to  the 
curiosity  of  the  local  populace,  their 
inadequate     medical     attention,     poor 
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clothing,  gross  inadequacy  of  foods, 
improper  hospital  facilities,  the  in- 
adequacy of  Chinese  doctors,  and  phys- 
ical   mistreatment    of    American    pris- 

"21 

oners.    - 

The  resistance  of  the  American  pris- 
oner of  war  to  Communist  methods  of 
indoctrination  is  disclosed  in  one  cap- 
tured Chinese  document  which  states: 
"It  will  take  more  than  indoctrination 
schools  to  persuade  most  Americans 
that  their  way  of  life  is  not  better  than 
any  other."22  The  variation  in  response 
to  Communist  pressure  and  indoctri- 
nation was  extreme.  The  ground  force, 
captured  early  in  the  conflict,  who 
seemed  to  come  from  units  that  had 
not  developed  high  social  cohesion  and 
who  suffered  extensive  mistreatment 
after  capture  apparently  supplied  most 
of  the  collaborators.  The  Korean  con- 
flict would  indicate  that  the  troops  were 
not  prepared  or  trained  for  the  type  of 
POW  situation  to  which  they  were  ex- 
posed.23 

The  Korean  war  was  the  first  war 
in  American  history,  except  perhaps 
for  the  Indian  struggles,  which  was 
not  a  crusade.24  At  the  beginning  of 
the  war  the  U.S.  Army  was  inexperi- 
enced. The  units  pulled  suddenly  out 
of  the  soft  life  of  occupied  Japan 
and  thrown  into  a  fight  against  a  more 
numerous  foe  found  the  going  tough. 
The  first  U.S.  troops  to  reach  Korea 
were  the  406  men  of  Task  Force  Smith, 
approximately  half  a  battalion  of  the 
21st  Infantry  Regiment  (two  infantry 
companies  and  one  battery  of  artillery) 
of  the  24th  U.S.  Infantry  Division, 
which  arrived  on  1  July  1950. 25  Ele- 
ments of  the  34th  Infantry  arrived  at 
Pusan  on  2  July  1950  with  a  continued 
increase  in  the  U.S.  personnel  Com- 
mitments thereafter.26  By  the  spring  of 
1951  the  8th  Army  had  been  rebuilt 
into  a  tough,  battle-experienced  fight- 
ing force.27 

The   rotation   policy   of   the   Korean 


conflict  contributed  to  the  poor  accep- 
tance of  the  war  by  the  U.S.  troops. 
In  World  War  II  soldiers  were  in  for 
the  duration;  they  could  only  achieve 
their  personal  goal  of  getting  home 
when  the  Government  achieved  its  po- 
litical goal  of  military  victory.  Rota- 
tion in  Korea  divorced  these  two  areas 
in  that  the  aim  of  the  majority  was 
merely  to  endure  9  months  at  the  front 
and  then  get  out.  For  the  first  time  in 
American  history  a  major  war  was 
being  fought  without  adequate  motiva- 
tion both  in  Korea  and  the  United 
States.  In  May  1952,  during  the 
Korean  war,  83  percent  of  a  cross  sec- 
tion sample  of  2,975  university  stu- 
dents were  found  by  Cornell  University 
social  scientists  to  be  essentially  nega- 
tive toward  their  military  service  ob- 
ligations.28 

There  has  been  almost  unending 
criticism  of  Korean  prisoners  of  war 
because  they  supposedly  did  not  escape 
from    their    Communist    captors.    This 

"no  escape"  charge  is  qualified  by 
critics  with  the  statement  that  there 
were  no  escapes  from  "permanent  pris- 
on camps."  The  use  of  this  distinction 
is  important  in  that  647  men  did  escape 
after  being  captured  by  the  Commu- 
nists, but  before  they  were  interned 
in  the  maximum  security  camps.29  The 
escape  record  of  American  prisoners 
in  Korea  has  never  been  told  in  full 
and  probably  never  will  be.  The  escape 
record  maintained  during  the  hostil- 
ities, the  identities  of  escapees,  and 
any  details  of  their  exploits  were  kept 
secret. 

Even  greater  obscurity  surrounds  un- 
successful escapes.  About  4  percent  of 
all  Army  repatriates  and  15  percent 
of  the  Air  Force  returnees  told  cor- 
roborated stories  of  having  broken 
out  of  the  places  at  which  they  were 
held  by  the  Communists.30 

The  experience  and  behavior  of  the 
U.S.  troops  captured  in  Korea  revealed 
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a  need  for  measures  designed  to  offset 
the  enemy's  planned  program  of  pris- 
oner exploitation.  In  preparing  a  pro- 
gram of  indoctrination  and  training 
which  would  provide  an  adequate  de- 
fense against  the  Communists,  in  the 
event  of  capture,  an  attempt  was  made 
to  determine  the  differences  between 
performances  from  the  various  services. 
Military  figures  indicate  that  U.S. 
military  personnel  with  comparable 
backgrounds  and  in  comparable  situa- 
tions reacted  almost  identically  regard- 
less of  branch  of  service.31 

Upon  repatriation  the  3,323  Army 
prisoners  of  war  were  placed  into  one 
of  three  groups  by  Army  researchers 
who  studied  their  personal  histories  and 
camp  conduct.  The  breakdown  was  as 
follows:32 

Participators  (15  percent)  —  Court- 
martial  and  dishonorable  discharge 
cases  plus  those  who  would  have  fallen 
in  that  category  had  they  not  been 
discharged  from  the  military  service. 

Middle  (80  percent)—  POW's  about 
whom  the  Army  had  compiled  little  or 
no  derogatory  information  or  conflict- 
ing information. 

Resisters  (50  percent)  —  POW's 
decorated  or  recommended  for  decora- 
tions as  a  result  of  their  meritorious  be- 
havior in  captivity  plus  those  who  had 
committed  at  least  two  distinct  acts 
of  resistance  in  internment  and  against 
whom  there  was  no  derogatory  infor- 
mation. 

Of  this  group  579  middlemen  and 
138  resisters  were  screened  in  an  at- 
tempt to  determine  common  factors 
which  differentiated  those  POW's  who 
resisted  exploitation  from  those  who 
participated  in  the  enemy's  program.  A 
sample  was  selected  to  reflect  the  same 
proportion  of  ranks,  races,  months  of 
military  service,  months  in  captivity, 
and  principal  places  of  internment.  The 
following    is    a    random    sampling    of 


some  differences  between  the  three  clas- 
sified groups:33 

1.  Few  significant  differences  in 
background  were  found  between  the 
participators  and  the  resisters.  The 
participators  were  of  lower  intelligence 
than  the  resisters,  and  a  higher  propor- 
tion of  the  resisters  had  been  decorated 
prior  to  Korea. 

2.  Resistors,  because  they  yielded 
less  readily,  were  interrogated  more  ex- 
tensively and  intensively  than  were  par- 
ticipators. 

3.  The  participators  received  vir- 
tually all  the  preferential  treatment 
given  by  the  captor. 

4.  The  resisters  received  most  of  the 
pressure,  including  threats  and  abuses, 
meted  out  by  the  enemy. 

5.  Participators  received  more  indoc- 
trination than  resisters. 

6.  The  resisters  showed  more  con- 
cern and  compassion  for  their  fellow 
POW's  than  did  participators. 

7.  The  participators  came  back  from 
Korea   in    better   physical   health    than 

resisters;  psychologically,  however,  a 
greater  number  of  the  participators 
came  back  with  neurotic  symptoms. 

8.  Middlemen  were  less  educated, 
loss  intelligent,  and  "greener"  soldiers 
than  either  participators  or  resisters. 

9.  A  smaller  proportion  of  middle- 
men were  married  and  they  came  into 
the  Army  less  frequently  than  their 
fellow  POW's  with  backgrounds  in  the 
entertainment  or  athletic  field. 

10.  Middlemen  got  less  of  the  cap- 
tor's rewards. 

The  Army  POW's  in  Korea  showed 
a  marked  lack  of  esprit  de  corps,  cohc- 
siveness.  and  mutual  concern.  s 

1.  Ten  percent  of  the  POW's  in- 
formed on  a  fellow  POW  at  least  once 
during  internment. 

2.  Over  a  third  of  the  POW's 
showed  little  or  no  concern  and  com- 
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passion  for  iheir  follow  POW's  in 
internment  and  only  13  percent  showed 
a  strong  concern. 

3.  Half  of  the  POW's  never  en- 
eouraged  another  POW  to  resist,  and 
only  10  percent  gave  a  great  deal  of 
such  encouragement. 

4.  One-fourth  of  the  returning 
POW's  report  being  aware  of  the  out- 
right mistreatment  of  prisoners  by  their 
follow  POW's,  including  beatings  re- 
sulting in  death. 

5.  Only  16  percent  of  all  POW's 
wore  affiliated  with  a  prisoner  camp 
organization  of  any  type  during  cap- 
tivity. 

The  following  are  some  of  the  char- 
acteristics of  ihc  Army  POW's  who 
returned  from  Korea.35 

1.  Their  average  age  at  capture  was 
21  years. 

2.  The  average  POW  had  a  ninth 
grade  education. 

3.  Five  percent  were  officers.  38  per- 
cent were  noncommissioned  officers, 
and  57  percent  were  enlisted  men  be- 
low the  rank  of  sergeant. 

4.  Seventy-five  percent  were  mem- 
bers of  the  Regular  Army,  10  percent 
were  from  the  Enlisted  Reserve  and 
National  Guard,  and  15  percent  were 
draftees. 

5.  Eighty-five  percent  had  over  3 
years  of  military  service. 

6.  Fifty  percent  had  less  than  1 
month  of  foreign  service  prior  to 
Korea. 

7.  Eighty-four  percent  had  no  com- 
bat service  prior  to  Korea. 

8.  One  percent  had  been  POW's  be- 
fore. 

In  summary,  Army  figures  indicate 
that  there  were  5  percent  resisters,  80 
percent  middle  ground  and  15  percent 
collaborators.  Among  officers  they 
found  the  middle  ground  shrunken  be- 
low its  80  percent  norm;  most  officers, 
as  would  be  expected  in  a  leadership 


group,  vigorously  took  sides.36  Among 
men  of  long  Army  service,  the  middle 
ground  was  low  as  more  took  active 
sides  —  either  to  resist  or  to  collab- 
orate. 

The  record  of  Negro  prisoners  in 
Korea  indicated  that  2.5  percent  re- 
sisted, while  21  percent  collaborated.37 
Other  prisoners  pointed  out  the  fact 
that  the  Chinese  spent  far  more  time 
working  on  the  Negroes,  since  Com- 
munists spent  much  time  fomenting 
race  hatred  in  non-Communist  lands. 

According  to  the  figures  of  an  Army 
psychiatrist,  two  officers  actively  re- 
sisted for  each  who  collaborated,  and 
among  regular  Army  enlisted  men,  one 
collaborated  for  every  resister,  with 
few  in  the  middle-ground  group.38 

Most  significant  were  the  differences 
in  physical  condition.  The  resisters  had 
received  a  higher  number  of  battle 
wounds  while  few  of  the  collaborators 
had  been  wounded.30 

As  lo  the  overall  conduct  of  pris- 
oners of  war  in  Korea,  a  major  finding 
of  the  Bendetsen  Committee  in  its  re- 
port to  the  Secretary  of  Defense  was 
that  the  average  serviceman  shares  the 
general  attitudes  and  values  of  the 
American  public  of  which  he  is  a  part. 
There  is  little  evidence  to  support  the 
view  expressed  in  some  quarters  that 
the  serviceman  lacks  an  awareness  of 
the  Communist  threat.  It  was  further 
stated  that  the  Committee  subscribed  in 
full  to  the  Report  of  the  Defense  Ad- 
visory Committee  on  Prisoners  of  War 
which  found  that,  "with  notorious  ex- 
ceptions, the  prisoner  of  war  performed 
in  a  manner  which  did  credit  to  his 
Service  and  his  country."40 

Over  87,000  U.S.  officers  and  men 
received  combat  decorations  for  per- 
formance of  duty  above  and  beyond 
the  call  of  duty;  79,  or  about  two  and 
a  half  times  as  many  as  those  proven 
traitor,     were     awarded     the     highest 
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honor  the  United  States  can  bestow,  the 
Congressional  Medal  of  Honor.41 

The  following  tribute  was  paid  by 
Navy  Secretary  Robert  B.  Anderson 
to  five  Marines  decorated  at  a  Penta- 
gon ceremony  on  11  January  1954  for 
heroism  in  resisting  tortures  at  the 
hands  of  the  Communists  while  held 
prisoners  of  war  when  he  stated  in 
part: 

They  returned  as  victors  of  one 
of  the  strangest  and  most  unequal  en- 
counters of  the  Korean  conflict.  As 
prisoners  of  war,  physically  at  the 
mercy  of  their  captors,  they  success- 
fully frustrated  the  enemy's  concerted 
attempts  to  obtain  their  collaboration 
for  his  evil  purposes.  Although  tor- 
tured, starved,  and  threatened  with 
death,  they  refused  to  participate  .  .  . 
In  doing  so,  they  won  a  shining  moral 
victory.42 

Questionnaires  to  determine  the 
attitude  of  military  professionals  to- 
ward the  Code  of  Conduct  were  com- 
pleted by  student  members  of  the 
Naval  Warfare  and  Command  and 
Staff  Classes  of  1967,  Naval  War  Col- 
lege. Newport  K.I.  Those  students  rep- 
resent each  of  the  military  services, 
comprise  the  top  25  percent  in  pro- 
motion potential  of  their  respective 
year  groups,  possess  outstanding  leader- 
ship qualities,  and  represent  a  vast 
range  of  experience.  They  include 
many  former  commanding  officers. 

Of  143  completed  questionnaires, 
125  students  indicated  that  a  need 
exists  for  a  Code  of  Conduct;  91  be- 
lieved that  the  present  Code  of  Conduct 
fulfills  that  need,  while  12  definitely 
stated  it  did  not;  83  stated  that  the 
present  Code  leaves  no  doubt  in  their 
mind  as  to  what  is  expected  of  them 
should  they  become  prisoners  of  war, 
and  32  indicated  some  doubt.  A  sig- 
nificant factor  is  that  49  of  the  143 
indicated  that  a  need  for  improved 
training  or  instruction  in  the  Code 
exists. 


VI  —  CONCLUSIONS  AND 
RECOMMENDATIONS 

The  Code  of  Conduct  grew  out  of  the 
Korean  war.  Prisoner-of-war  perfor- 
mance was  the  subject  of  much  contro- 
versy, both  during  the  fighting  and 
following  the  cease-fire  agreement. 
Numerous  newspapers,  magazines, 
books,  and  official  studies  contributed 
to  the  discussions  in  which  such 
charges  as  "one  of  three  collaborated" 
to  the  conclusion  "that  of  4,428  re- 
turnees, only  425  —  about  six  percent 
of  the  total  prisoner  population  of 
7,190  —  could  be  suspected  of  misbe- 
havior and  of  which  only  11  were  con- 
victed by  court-martial."  The  trag- 
edy of  the  American  prisoner  in 
Korea  is  not  that  he  gave  comfort  to 
the  enemy  under  pressure  but  that  he 
was  totally  unprepared  for  what  he 
had  to  endure. 

It  is  impossible  to  establish  and  cor- 
roborate the  true  account  of  North 
Korean  prison  camp  happenings.  How- 
ever, considering  the  nature  of  the  war 
and  the  unprecedented  tactics  em- 
ployed by  the  Communist  captors, 
Korean  prisoners  of  war  behaved  no 
worse  than  those  in  previous  wars. 

A  Code  of  Conduct,  properly  insti- 
tuted, can  be  a  useful  and  worthwhile 
controlling  device.  Functioning  as  an 
instructional  vehicle,  it  can  form  the 
focal  point  of  a  program  designed  to 
"stress  the  importance  of  avoiding  cap- 
ture while  outlining  expected  behavior 
if  it  occurs."  Further,  it  can  provide 
helpful  guidance  during  periods  of 
extreme  trial  when  the  body  is  weak 
and  the  mind  falters. 

The  present  Code  of  Conduct,  as 
promulgated  by  Executive  Order  Num- 
ber 10631  on  17  August  1955,  fulfills 
the  requirements  and  is  the  workable 
tool  necessary  to  provide  these  ser- 
vices. The  Code  was  not  intended  to 
replace  the  Geneva  Conventions  Rela- 
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tive  to  the  Treatment  of  Prisoners  of 
War  of  August  12,  1949,  but  to  render 
additional  support  and  to  meet  neces- 
sities when  a  detaining  power,  in  fact, 
does  not  accept  the  Geneva  Conven- 
tions. In  this  light,  however,  the  Code 
and  the  Convention  are  incompatible 
and  inconsistent  in  certain  areas.  These 
areas  are  as  follows: 

1.  Resistance  —  in  that  the  Code 
stresses  "continued  resistance  by  all 
means  available"  while  the  Convention 
provides  "humane  treatment  at  all 
times."  Carry  the  fight  to  the  camp 
but  expect  humane  treatment  in  re- 
turn? 

2.  Escape  —  as  related  to  medical 
personnel  and  chaplains,  the  Code's 
requirement  that  they  make  every  ef- 
fort to  escape  and  thus  "desert"  those 
who  need  their  medical  and  religious 
services. 

3.  Parole  —  same  application  to- 
ward medical  personnel  and  chaplains 
"when  necessary  to  attend  POW's  in 
other  hospitals,  camps  and  labor  de- 
tachments or  when  it  contributes  to  the 
health  and  well-being  of  a  sick  or 
wounded  prisoner"  or  to  sick  prisoners 
who  might  be  repatriated. 

4.  Take  Command  —  situation 
whereby  one  man  acting  as  POW 
Representative  and  as  Senior  in  Com- 
mand "is  faced  with  separate  require- 
ments of  action  originating  from  the 
Code  and  the  Convention." 

5.  Name,  Rank,  Service  Num- 
ber, Date  of  Birth  —  conflicts  with 


the    Convention's   "Capture    Card    and 
personal    correspondence"     privileges. 

To  better  prepare  the  American  ser- 
viceman for  the  conflict  now  existing 
in  Southeast  Asia  and  for  future  Com- 
munist challenges,  the  following  is 
strongly  recommended: 

1.  Increased  efforts  in  military  train- 
ing, discipline,  and  esprit  de  corps. 

2.  Adequate  and  thorough  indoctri- 
nation of  all  individuals  in  the  proper 
methods  and  techniques  to  resist  cap- 
ture, evade,  escape,  and  survive  if  cap- 
tured. 

3.  Increase  the  will  to  resist  of  every 
individual  through  an  intensive  study 
of  American  democracy  as  compared 
to  Communist  ideologies.  Insure  that 
the  fighting  man  understands  his 
proud  heritage. 

4.  An  intensification  in  the  inculcat- 
ing of  religious  motivations  to  provide 
the  necessary  weapons  of  faith  and 
courage. 

5.  Intensive  training  to  improve  and 
maintain  physical  and  mental  endur- 
ance. 

6.  Insure  an  adequate  understand- 
ing of  individual  rights  and  privileges 
as  a  captive,  as  pertains  to  interna- 
tional and  military  law. 

7.  That  the  Code  of  Conduct  or  its 
amplifying  directives/instructions  be 
revised  to  correct  the  incompatibilities 
and  inconsistencies  with  the  Geneva 
Conventions  of  1949. 

8.  That  a  renewed  effort  be  made  to 
insure  that  Code  of  Conduct  instruction 
and  training  programs  are  established 
and  are  being  properly  administered 
by  well-qualified  personnel  on  a  con- 
tinuing basis. 
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APPENDIX  —  QUESTIONNAIRES 
CODE   OF  CONDUCT 

From  143  questionnaires  completed  by  Naval  War  College  students  of  the  Naval  Warfare 
and  School  of  Command  and  Staff  Classes  of  1967,  three  of  the  questions  immediately  pertinent 
to  the  conclusions  of  this  paper  are  presented.  The  numbers  in  parenthesis  indicate  total 
checking  that  particular  answer. 

1.  Do  you  believe  that  a  need  exists  for  a  Code  of  Conduct?    (125)   Yes,  (18)   No. 

2.  Do  you  believe  that  the  present  ("ode  of  Conduct  fulfills  that  need?  (102)  Yes,  (18)  No, 
(15)  N.A.  (Not  Applicable)   (4)  Partially,  (4)  Not  Answered. 

3.  Does  the  present  Code  of  Conduct  leave  any  doubt  in  your  mind  as  to  what  is  expected  of 
you,  should  you  become  a  prisoner  of  war?   (36)   Yes,  (103)   No,  (4)   Not  Answered. 

The  following  is  a  random  sampling  of  some  of  the  answers  received  from  those  who  believe 
that  there  is  no  need  for  a  Code  of  Conduct: 

"The  essence  of  the  Code  is  inherent  in  basic  Marine  training  with 
emphasis  on  the  individual  Marine's  responsibility  to  his  fellow  Marine  .  .  ." 
"Not  for  the  purpose  and  in  the  sense  it  now  exists.  Currently  it  is  nothing 
more  than  quasi-criminal  statute  originated  for  the  purpose  of  prosecution 
.  .  ."  "It  is  a  redundant  Code  that  merely  mouths  in  a  general  way  oaths  of 
office  and  pledges  of  allegiance  that  have  existed  for  some  time  .  .  ."  "The 
present  Code  is  an  inadequate  attempt  to  correct  a  basic  fault  in  American 
education  .  .  ."  "Loyalty  to  one's  country  is  built  through  an  understanding 
and  appreciation  of  the  basic  principles  of  that  country,  not  simply  signing 
a  pledge  .  .  ."  "A  man's  conduct  is  a  result  of  his  character;  written  words 
will  not  supply  the  deficiencies  .  .  ."  "Those  who  lack  loyalty,  patriotism, 
or  responsibility  will  not  achieve  these  qualities  by  signing  a  piece  of  paper 
that  they  have  read  and  understood  a  Code  .  .  ."  "The  present  Code  is 
humiliating  to  the  professional  by  its  very  existence  .  .  ."  "It  is  a  collection 
of  platitudes  which  a  military  fighting  man  should  not  have  to  carry  around 
on  a  card  as  a  hip  pocket  reminder  .  .  ." 
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MOTIVATIONAL  FACTORS  OF 

AMERICAN  PRISIONERS  OF  WAR 

HELD  BY  THE  DEMOCRATIC  REPUBLIC  OF  VIETNAM 


Robert  J.  Naughton 


Introduction.  January  1973  wit- 
nessed the  end  of  the  longest  continual 
armed  conflict  in  the  200-year  history 
of  the  United  States.  Sixty  days  after 
the  signing  of  the  Paris  agreement,  the 
longest  recorded  incarceration  of  Ameri- 
can prisoners  of  war  (POW's)  ended  for 
more  than  500  men,  over  450  of  whom 
had  been  held  in  the  Democratic  Repub- 
lic of  Vietnam  (DRV).  Several  of  these 
men  had  endured  more  than  8  years  as 
prisoners  of  the  DRV,  while  one  POW 
held  by  the  Vietcong  was  detained  over 
9  years. 

The  POW's  received  a  warm  and 
tumultuous  welcome  from  the  people  of 
the  United  States.  This  served  to  create 
a  unanimity  among  Americans  which 
had  been  lacking  during  the  long  years 
of  the  Vietnam  conflict.  The  Nation's 
public  display  of  pride  and  relief  was  a 


genuine  show  of  interest  and  concern 
for  "their"  POW's. 

The  Vietnam  POW's,  however,  were 
not  the  first  prisoners  of  war  who  had 
received  publicity.  Those  American  men 
who  had  been  held  prisoners  in  all 
recent  wars  have  been  the  subject  of 
public  examination,  and  their  return  to 
the  United  States  has  provided  a  great 
deal  of  human  interest  news  copy. 

The  post-Korean  period  was  the  most 
lucid  example  of  such  investigation. 
Eugene  Kinkead's  widely  read  book,  In 
Every     War     But     One,     based     on 


The  source  material  for  this  article  is 
drawn  from  the  author's  6  years  of  imprison- 
ment in  the  Democratic  Republic  of  Vietnam 
—his  experience  and  observations  plus  the 
narratives  and  reflections  of  118  other  pris- 
oners with  whom  he,  at  various  times,  shared 
a  cell. 
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psychological  factors  that  influenced 
the  prisoners,  emphasized  the  poor  con- 
duct of  American  POW's  in  Korea. 
Similar  works  combined  with  the  con- 
clusions reached  in  the  Secretary  of 
Defense  Advisory  Committee  POW 
Report  prompted  the  issuance  of  the 
Executive  Order  Code  of  Conduct.  The 
perceived  necessity  for  an  executive 
order  delineating  the  expected  standard 
of  conduct  for  POW's  was  a  de  facto 
condemnation  of  Korean  POW's.  For 
the  many  U.S.  servicemen  who  served 
honorably  as  POW's  in  Korea,  it  is 
unfortunate  that  the  books  defending 
their  conduct,  such  as  March  to  Cal- 
umny, received  less  notoriety  than  those 
which  condemned,  but  the  intent  here  is 
not  to  debate  the  guilt  stigma  of  Korean 
POW's  nor  to  exonerate  the  innocent. 
Instead,  it  will  be  enough  to  note  that 
such  writings  do  exist. 

Now  there  exists  another  group  of 
subjects,  the  Vietnam  prisoners,  whose 
experiences  might  substantiate,  re- 
pudiate, or  expand  upon  the  findings  of 
the  studies  of  prisoners  held  in  previous 
wars.  A  military  examination  of  the 
Code  of  Conduct's  influence  on  Viet- 
nam's POW's  and  its  further  applica- 
tions, a  psychological  investigation  into 
the  personality  effects  of  from  6  to  9 
years  of  foreign  detention,  and  the 
sociological  problems  involved  in  living 
5  years  with  the  same  man  under 
adverse  stress  conditions  should  be  of 
intense  interest  for  research.  Indeed,  the 
findings  would  be  of  value  not  only  to 
military  leaders  and  behavioral  scientists 
but  to  any  human  beings  who  have 
more  than  a  casual  curiosity  toward 
their  fellow  man. 

No  amount  of  descriptive  words  can 
completely  peel  back  the  skin  of  the 
POW  and  reveal  his  inner  self.  But 
perhaps  an  acquaintance  with  the  con- 
fined environment  in  which  a  POW  must 
survive  and  some  insight  into  the 
methods  by  which  a  man  copes  with 
this  situation  will  help  the  reader  better 
understand  his  actions. 


A  prisoner's  world  is  subject  to  a 
variety  of  influences,  both  internal  and 
external,  influences  that  can  cause  a 
man's  perceptions  to  expand  and  con- 
tract as  the  situation  changes.  Hence, 
conscious  acts,  willful  choices,  and  re- 
sistance motivations  have  shifting  roots 
within  a  prisoner.  For  example,  the 
rationale  of  a  new  captive  differs  from 
that  of  a  man  hardened  by  years  of 
prison  life;  a  consuming  injury  can  alter 
one's  outlook,  and  resistance  with  group 
support  is  not  the  same  as  standing 
alone.  The  expansion  of  individual  ex- 
periences to  general  behavioral  axioms 
by  which  motives  are  assigned  to  all 
POW's  is  inherently  dangerous,  but 
some  factors  of  resistance  behavior  are 
universal.  Such  general  propositions 
observed  to  be  true  are  examined  in  this 
paper. 

Capture  and  Interrogation.  Consider, 
if  you  will,  a  pilot  in  the  relative  safety 
of  a  smooth  flying  jet  aircraft  with  the 
comforts  of  a  CVA  "ready  room"  fresh 
in  his  mind.  Suddenly  he  finds  himself 
huddling  in  a  flooded  rice  paddy -still 
shaken  by  the  combined  effects  of  his 
aircraft  being  hit,  abrupt  ejection,  and 
an  unwanted  parachute  descent  to 
earth -"skivvie-clad"  and  tightly  bound 
amidst  a  crowd  of  angry,  club- waving 
Vietnamese  peasants,  screaming  in  a 
language  unintelligible  to  him.  He  is 
now  a  prisoner  of  war ! 

When  such  events  occur  in  staccato 
fashion  within  15  to  20  minutes,  they 
represent  an  abrupt,  disconcerting 
change.  The  most  dominant  emotion  is 
a  sense  of  bewildering  fear  at  the  alien 
surroundings  and  uncertainty  of  one's 
ultimate  fate.  Things  held  dear -friends, 
home,  and  family -take  on  greater  im- 
portance when  they  are  no  longer  acces- 
sible. Embodied  in  this  sense  of  loss  is 
the  uncertainty  of  time.  How  long? 
Ever? 

Throughout  captivity,  this  or  some 
other  form  of  fear  is  a  prisoner's  con- 
stant   companion,    always    capable    of 
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influencing  his  behavior.  It  is  more 
accurate  to  say  that  in  the  years  ahead 
the  POW  will  learn  to  control  his  fear 
rather  than  conquer  it. 

Behavior  at  such  a  time  is  patterned 
largely  by  instinct-one  acts  as  a  pro- 
gramed individual  and  military  man. 
Such  programing  is  attributable  to  in- 
formation bits  acquired  through  age, 
cultural  experiences,  and  training.  That 
one's  actions  are  instinctive  means  that 
resistance  efforts  draw  on  learning  and 
values  formulated  earlier  in  life.  For 
example,  past  survival  school  training 
and  the  ingrained  knowledge  that  the 
Code  of  Conduct  is  the  order  of  the  day 
embody  the  spirit  of  resistance  and  give 
a  man  an  instinctive  modus  operandi 
from  the  outset  of  captivity. 

The  POW  soon  comes  to  realize  that 
this  patterned,  instinctive  reaction  to 
events  is  his  only  guide  on  what  to  do 
next.  He  is  alone,  a  helpless  object 
vulnerable  to  the  enemy's  wrath.  One 
manifestation  of  the  subconscious  lone- 
liness is  the  relief  one  feels  when  an 
American  aircraft  passes  overhead.  This 
nostalgia  and  sense  of  kinship  with 
other  pilots  was  experienced  by  U.S. 
POW's  in  Hanoi  during  every  bombing 
raid  from  May  1967  to  April  1968,  a 
brief  respite  from  the  gnawing  loneliness 
inside  each  prisoner  of  war. 

The  impact  of  this  loneliness  is  fur- 
ther intensified  as  the  POW  comes  to 
realize  that  his  programed,  instinctive 
reactions  will  not  cover  every  situation. 
He  understands  that  at  some  point  he 
must  consciously  deal  with  the  question 
of  how  to  relieve  the  constant  pain  of 
the  binding  ropes -without  giving  the 
inquisitors  any  information. 

Resolving  the  dilemma  of  resistance 
and  survival  is  exacerbated  by  the  strict 
rules  that  prevail  in  the  captor-captive 
relationship.  It  is  unlikely  that  an 
American  prisoner  has  previously  been 
involved  in  a  contest  in  which  the  stakes 
have  been  so  high  and  the  regulations  so 
invariable.  A  man's  life  in  the  United 
States   is  a  series  of  second  chances, 


getting  a  break,  or  receiving  a  helping 
hand.  But  in  a  Hanoi  interrogation  cell, 
such  relief  does  not  occur.  Here  there  is 
no  chance  that  someone  will  enter  the 
sweat-stained  room  with  bumpy  walls 
designed  to  muffle  screams  and  say, 
"We  will  let  you  go  this  time,  but  don't 
doit  again." 

Some  would  attribute  the  captive's 
resistance  to  loyalty  or  devotion  to 
duty;  and,  in  later  periods  of  POW  life, 
devotion  to  duty  and  patriotism  may  be 
an  accurate  description  of  resistance 
motivation.  However,  in  the  early  days 
of  captivity,  pride  is  a  more  correct 
motivational  assessment.  Pride  is  a 
driving  desire  to  prove  yourself  to  your- 
self and  to  thqse  whose  opinion  you 
respect,  and  so  strong  is  this  desire  for 
self-respect  that  many  have  endured 
torture  to  the  point  of  crippling  pain. 
The  combination  of  pride  and  obliga- 
tion seems  to  motivate  men,  time  and 
time  again,  to  resist  to  the  limit  of  their 
endurance -despite  the  knowledge  that 
the  prisoner  will  probably  be  forced  to 
conform  in  the  long  run. 

It  is  important  to  note  that  physical 
well-being  as  well  as  mental  resolve 
influence  a  prisoner's  conduct.  Strong 
physiological  needs  are  always  present 
for  a  POW.  Some  men  crave  water  even 
before  their  parachutes  deliver  them  to 
earth,  and  several  sweltering  days  with- 
out washing,  plus  involuntary  immer- 
sion in  rice  paddy  water  with  a  human 
excrement  additive,  produce  an  almost 
maniacal  desire  for  a  bath.  For  many 
men,  maimed  in  the  course  of  capture, 
physiological  priorities  center  on  in- 
juries and  a  struggle  to  stay  alive.  Still, 
men  with  twisted  legs,  shattered  arms, 
crushed  faces,  and  flame-charred  bodies 
do  resist  from  the  outset  rather  than 
seek  aid  by  compromising  their  prin- 
ciples. But  such  action  is  beyond  the 
ordinary  and  cannot  be  expected  from 
all.  It  is  a  strong  motivation  that  induces 
a  physically  disabled  man  to  select  the 
arduous  course  of  action  because  of 
what  he  knows  is  expected  of  him. 
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It  has  been  stated  that  initial  be- 
havior is  instinctive.  Instinct  is  used  here 
in  the  classical  sense1  in  that  the  new- 
ness of  the  environment  dictates  "trial 
and  error"  or  "best  guess"  behavior 
based  on  innate  feelings.  However,  as 
the  years  of  prison  transform  new  cap- 
tives into  oldtimers,  and  the  bitter 
lessons  are  learned,  a  man  is  better  able 
to  determine  proper  courses  of  action. 
His  actions  are  still  instinctive  in  the 
sense  that  behavior  is  limited  by  the 
goals  perceived  as  attainable.2  This 
prison  maturity  replaces  earlier  guess- 
work, thereby  enabling  a  POW  to  recog- 
nize the  frequent  fluctuations  in  the 
captor's  attitude  and  take  advantage  of 
these  changes  for  his  own  benefit. 

Living  Alone.  The  new  captive  is  first 
thrust  into  another  completely  new  and 
unnatural  environment,  that  of  living  in 
solitary  confinement.  Few  people  have 
ever  lived  for  any  length  of  time  with- 
out any  form  of  human  companionship. 
Both  U.S.  penal  institutions  and  the 
1949  Geneva  Conventions  on  Prisoner 
of  War  Treatment  set  30  days  of  solitary 
as  maximum  punishment.  A  poll  of  U.S. 
POW's  captured  in  the  DRV  before 
1969  reveals  that  90  percent  of  the  men 
endured  solitary  living  conditions  for 
periods  ranging  from  a  few  days  to  more 
than  4  years,  and  an  equal  percentage 
had  been  subjected  to  physical  torture. 
Men  of  varied  personalities  are  affected 
by  "solo"  living  in  different  ways.  The 
combination  of  emotional  stresses  and 
physical  hardships  prompts  hallucina- 
tions within  some  new  prisoners.  Some 
memories  of  the  first  days  in  Hanoi  are 
confused  and  dotted  with  haunting 
recollections  of  irrational  outbursts  and 
disturbing  dreams. 

The  physical  condition  of  the  cells 
within  what  became  known  as  the 
"Hanoi  Hilton"  contributes  to  the  de- 
pressive state  of  a  new  POW.  An  8-foot 
by  8-foot  concrete  room,  bare  board 
bunks,  a  heavy,  iron-braced  door  with  a 
shuttered  peephole,  and  a  small  barred 


window  looking  onto  a  wall  crowned 
with  broken  bottles  comprise  the  ap- 
pointments of  his  new  home.  The  daily 
schedule  is  quickly  learned,  and  the  two 
meals  do  not  fill  the  endless  hours  of  a 
prisoner's  day.  To  a  "solo"  prisoner,  the 
daily  fare  of  two  meals  has  more  value 
as  a  relief  from  boredom  than  as 
nourishment.  Even  the  sporadic  bathing 
schedule  provides  a  welcome  respite 
from  the  oppressing  heat  of  one 's  cell  if 
little  else.  A  POW's  bath  entails  dipping 
cold  water  from  a  tank  resembling  a 
horse  trough  and  spreading  it  over  one's 
body  by  means  of  a  cup. 

The  sound  of  the  turnkey  opening 
doors  usually  announces  the  time  to  eat 
or  bathe,  but  the  rattle  of  keys  at  an 
unscheduled  time  often  means  he  will 
be  called  to  a  quiz.*  Quizzes  usually 
mean  being  called  upon  to  do  something 
against  one's  will,  and  there  is  a  feeling 
of  relief  when  the  jingle  of  keys  fades 
into  the  distance  or  when  another's 
door  is  opened. 

It  ought  not  to  be  surprising  that  in 
this  isolated  existence  a  POW  seeks 
some  contact  with  familiarity  wherever 
he  can  find  it.  Something  so  innocuous 
as  smoking  a  cigarette  provides  a  feeling 
of  security  in  that  the  act  of  smoking  is 
a  familiar  experience,  and,  to  one  who 
has  tried  a  Vietnamese  cigarette,  it  is 
obvious  that  an  ulterior  motive  is  re- 
quired to  enjoy  it. 

The  pleasure  derived  from  such 
familiar  associations  indicates  the  POW's 
desire  to  conquer  his  alien  environment 
and  to  gain  control  of  his  emotions. 
Since  knowledge  is  the  armor  by  which 
we  arm  ourselves  against  adversity,  a 
prisoner  constantly  strives  to  learn 
about  his  surroundings.  Thus,  the  physi- 
cal camp  layout,  the  guard  change 
schedule,    and   the    turnkey's   idiosyn- 


*The  term  "quiz"  was  coined  by  POW's  to 
denote  prisoner  meetings  with  some  Vietna- 
mese representative  of  the  camp  organization. 
Quizzes  could  entail  interrogation,  propa- 
ganda,  discipline,   torture,  or  indoctrination. 
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crasies  are  all  objects  of  study.  A  person 
knows  he  operates  better  in  familiar 
surroundings  or  when  he  possesses  the 
"home  court"  advantage.  The  POW  sub- 
consciously realizes  that  action  under 
extreme  emotional  stress  provides  a 
poor  basis  for  rational  behavior.  He  is 
motivated  to  establish  a  better  platform 
from  which  to  act. 

A  universal  activity  of  solo  POW's  is 
to  peer  through  cracks,  under  doors,  or 
through  the  bars  in  the  hope  of  seeing 
another  POW.  Despite  Vietnamese  ef- 
forts to  avoid  even  sight  contact  be- 
tween Americans,  a  fleeting  glimpse  is 
occasionally  available  as  a  Yank  shuffles 
from  his  cell  to  a  quiz  or  to  pick  up  his 
chow.  Eventually  the  day  comes  when 
an  "old  head"  is  able  to  communicate 
with  the  "new"  man.  By  means  of  a  few 
well  chosen  words,  spoken  or  written, 
the  new  man  is  given  the  tap  code  used 
for  clandestine  communication  among 
POW's,  advice  on  prison  pitfalls,  words 
of  encouragement,  and  the  senior  offi- 
cer's policy  of  resistance,  called 
BACK- US.*  This  information  is  passed 
at  great  risk  to  the  transmitter,  for  the 
camp  maintains  strict  regulations  against 
communication  enforced  by  guards 
roaming  the  halls  of  the  Hanoi  Hilton 
who  report  even  suspected  violations  to 
camp  officers.  To  be  caught  means 
severe  torture,  as  many  prisoners  would 
learn  during  the  communication  purges. 

A  man  named  Ho  Chi  Minh  once 
said,  "Communication  is  the  life  blood 
of  resistance."  The  impact  of  com- 
municating   is   precisely    that   for   the 


*BACK-US  was  an  acronym  which  con- 
tained the  essence  of  the  senior  officer's 
resistance  policy  in  the  Little  Vegas  area  of 
the  Hanoi  Hilton  in  1967.  Each  letter  repre- 
sented the  following: 

B— don't  j3ow  when  in  front  of  cameras. 
A— stay  off  the  Air,  i.e.,  don't  read  on 

camp  radio. 
C— you  are  not  a  Criminal. 
K— don't  Kiss  the  Vietnamese  goodby  by 
making  good  statements  when  we 
leave. 
US-Unity  before _Self. 


POW.  For  some  POW's,  covert  com- 
munication is  their  sole  contact  with 
others  over  a  period  of  months  and 
years.  Any  device  capable  of  making 
noise  may  be  used  to  transmit  informa- 
tion from  the  highest  priority  to  idle 
chatter  to  pass   the  time  and  combat 

loneliness. 

A  man  in  solitary  with  only  rats  for 

roommates  also  spends  a  great  deal  of 
time  involved  in  introspection.  His  atti- 
tude is  a  poignant  mixture  of  feeling 
sorry  for  himself  and  seeing  himself  as 
one  with  a  duty  to  perform.  Thoughts 
center  on  assessing  one's  situation,  pros- 
pects, and  the  dilemma  of  how  to  exist,  a 
dilemma  which  prevails  for  years.  Reflec- 
tions on  the  war  are  subject  to  the 
constant  Vietnamese  propaganda  which 
the  camp  authorities  provide  through  a 
crude  wooden  encased  radio  speaker  in 
the  window.  Fortunately  for  the  POW, 
the  broadcasts  are  very  naive  and  in- 
tended for  someone  with  no  more  than  a 
seventh  grade  education  or  the  right 
psychological  set. 

The  POW's  attempt  to  evaluate  his 
situation  prompts  a  circular  reasoning 
that  meanders  through  the  present,  past, 
back  to  the  present,  and  ultimately  to 
the  future.  When  one  accurately  assesses 
the  war,  as  he  knew  it  prior  to  being 
shot  down,  certain  questions  begin 
cropping  up:  Who  really  cares  about 
POW's?  How  often  does  anybody  think 
of  one  who  is  a  POW?  What  reasons  are 
there  to  expect  the  war  to  end  in  1,  2, 
3  .  .  .  years? 

The  biggest  question  a  POW  poses  to 
himself  is,  "How  would  I  live  my  life  if  I 
were  to  live  it  over  again?"  To  answer 
such  a  question,  a  man  recalls  many 
events  and  decisions  of  his  past  life  and 
how  alternate  decisions  might  have  al- 
tered his  present  circumstances.  A  men- 
tal playback  of  the  events  leading  to  his 
capture  provides  hours  of  speculative 
thought  as  to  what  went  wrong.  Ponder- 
ing the  decisions  made  earlier  in  life 
raises  a  fantasy  of  foregone  occupations. 
The  life  of  a  schoolteacher,  a  business- 
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man,  or  an  airline  pilot  now  seems  to 
have  greater  appeal;  and  when  one 
dwells  on  his  past,  thoughts  linger  on 
pleasant  memories  reconstructed  in  fine 
detail.  Ultimately  the  question,  "Why 
was  that  particular  event  enjoyable  or 
important?"  causes  one  to  evaluate 
himself  and  ask,  "What  is  important? 
What  do  I  value?" 

The  surfacing  of  values,  the  ex- 
amining of  past  goals,  and  the  facing  of 
the  reality  of  a  prisoner  of  war  situation 
lead  most  POW's  to  consider  the 
dilemma  of  the  present,  the  guilt  felt  by 
each  man  who  has  been  forced  to  act 
against  his  will  during  initial  interroga- 
tions. Before  talking  to  other  POW's, 
each  man  perceives  himself  to  be  the 
only  one  who  has  given  information. 
But  every  man  knows  he  cannot  endure 
the  Vietnamese  rope  torture  indefinitely 
without  giving  some  information.  The 
natural  outcome  of  this  thought  process 
is  to  form  a  workable  plan  for  the 
future,  namely,  a  motivational  force  to 
resist,  to  honorably  survive  the  trials 
that  lie  ahead. 

The  early  solitary  period  of  captivity 
is  marked  by  a  high  frequency  of 
quizzes,  intended  largely  to  determine 
what  type  of  prisoner  a  new  man  might 
become.  Thus,  there  is  ample  oppor- 
tunity for  the  prisoner  to  employ  his 
newly  devised  plan  of  intended  action. 
One  is  always,  on  these  occasions,  taken 
from  his  cell  to  a  designated  room  to  be 
quizzed  alone,  with  only  his  convictions 
for  support.  One  might  say  the  general 
POW  attitude  at  quiz,  knowing  one  can 
be  forced  to  comply  is  never  to  give 
"something  for  nothing."  It  is  a  point  of 
pride  that  no  information  is  given  as 
long  as  the  prisoner  is  capable  of  resis- 
tance. 

Each  prisoner  formed  his  own  judg- 
ment of  tactics  employed  by  the  inter- 
rogators during  quizzes,  but  several 
generalities  seem  to  be  widely  held.  The 
Vietnamese  interrogator  needed  to  feel 
that  he  was  in  control.  Therefore,  a 
direct  challenge  to  his  authority  could 


not  go  unanswered.  It  was  not  necessary 
for  the  POW  to  yield  control  of  himself 
to  the  interrogator  but  merely  to  con- 
vey the  impression  of  such.  For  ex- 
ample, there  were  many  instances  when 
an  uncooperative  POW  was  told  by  the 
interrogator,  "You  know  I  can  force 
you  to  answer,  don't  you?"  When  the 
POW  acknowledged,  "Yes,  you  most 
likely  can,"  the  question  or  demand  was 
often  dropped. 

It  is  also  generally  agreed  that  the 
interrogator  had  some  preconceived 
answers  to  the  questions  he  asked  con- 
cerning military  matters  and  covert 
POW  activities.  If  the  POW  perceived 
these  desired  answers  to  be  erroneous, 
he  responded  to  reinforce  this  error. 
However,  when  the  Vietnamese  had  a 
correct  answer  in  mind,  an  attempt  to 
create  doubt  in  the  interrogator's  mind 
was  usually  a  better  tactic  than  a  flat 
denial  of  fact.  Of  course,  these  decep- 
tive methods  were  not  perfect,  and, 
when  unsuccessful,  the  POW  ended  up 
in  ropes,  on  his  knees  holding  up  the 
wall,  sitting  on  the  stool,  or  in  some 
other  form  of  punishment. 

Perhaps  the  peak  experience  of  this 
phase  of  a  POW's  life  occurs  when  he 
makes  a  truly  maximum  effort  to  physi- 
cally resist  torture.*3  It  may  be  the  first 
time  in  his  life  that  he  musters  every 
ounce  of  physical  strength,  mental 
courage,  and  determination.  The  feeling 
of  being  totally  consumed  by  this  effort 
is  truly  unique;  and  even  when  this 
maximum  effort,  with  nothing  held 
back,  proves  to  be  not  enough,  one  at 
least  feels  pure  and  satisfied  for  having 
done  his  absolute  best.  Such  an  ex- 
perience usually  leaves  a  POW  broken 
and  physically  disabled,  but  is  none- 
theless of  great  psychological  value  to 
him. 


*Maslow  referred  to  the  peak  experience 
as  "...  a  self -validating  self -justifying  mo- 
ment which  carries  its  own  intrinsic  value 
with  it." 
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Living  in  Groups.  Life  in  an  8  by 
8-foot  cell  with  one,  two,  or  three  other 
men  is  nearly  as  unique  as  living  alone. 
However,  the  absence  of  loneliness 
makes  it  considerably  easier  to  cope 
with  the  difficulties  associated  with 
small  group  living.  The  axiom  "misery 
loves  company"  holds  true.  Close  condi- 
tions, where  four  men  eat,  sleep,  and 
perform  hygienic  functions  in  the  same 
room,  require  some  adjustment  and 
concession  by  all  concerned.  Individual 
physical  traits  of  snoring  or  body  odor, 
combined  with  personality  idiosyn- 
crasies of  vulgar  speech,  braggadocio, 
and  loquaciousness,  can  cause  strained 
relations  among  roommates.  However, 
with  few  exceptions,  U.S.  officers  in- 
terned in  North  Vietnam  came  to  ap- 
preciate the  need  for  compromise  and 
self-sacrifice  for  the  good  of  the  group. 

Accommodation  becomes  a  way  of 
life,  and  various  means  are  employed  to 
make  existence  tolerable.  One  such 
means  is  to  routinize  the  events  of  the 
day  and  to  rigidly  maintain  that  routine. 
Planning  such  common  events  as  exer- 
cising, sweeping  the  floor,  cleaning  the 
cell,  telling  stories,  and  the  time  of 
communication  with  other  cells  serves  a 
twofold  purpose.  It  gives  an  element  of 
order  to  life  and  permits  some  control 
of  one's  action.  Otherwise  a  prisoner 
must  perform  the  most  common  daily 
acts  of  eating,  bathing,  rising,.and  going 
to  bed  at  a  time  designated  by  the 
prison  guards,  and  the  schedule  is  sub- 
ject to  frequent  unannounced  changes. 
The  value  of  order  and  self-control  is 
best  appreciated  in  the  light  of  the 
prisoner  uncertainties  and  required  com- 
pliances. 

Routine  also  permits  a  POW  the 
opportunity  to  vary  his  activity  from 
time  to  time  in  order  to  relieve  bore- 
dom. An  example  would  be  to  not 
exercise  on  the  Fourth  of  July  or  to  let 
another  empty  the  "honey  bucket" 
because  it  is  the  duty  man's  birthday. 
Thus,  to  deviate  from  the  routine  be- 
comes a  form  of  celebration. 


Another  practice  that  may  seem 
humorous  is  the  method  by  which  some 
POW  groups  parceled  out  food.  The  best 
method  of  handling  the  potential 
trouble  of  unequal  food  portions  is  to 
raffle  off  the  meals  and  to  rely  on  the 
"luck  of  the  draw"  method  for  distribu- 
tion. Such  procedures  ultimately  be- 
come a  source  of  entertainment  as 
homemade  dice  are  cast  to  determine 
which  bowl  of  soup  each  man  receives. 

An  important  element  of  harmony  is 
a  sense  of  humor  in  the  illegitimae  non 
carborundum  sense.  The  ability  to  laugh 
in  the  face  of  adversity  is  a  valuable 
asset.  It  is  difficult  to  express  how  great 
it  feels  to  laugh  after  months  of  crying. 
The  man  who  finally  has  a  roommate 
following  months  of  solitary  living  is 
ready  to  laugh  at  anything,  and  the 
slightest  provocation  prompts  uncon- 
trollable hysterics.  There  can  always  be 
found  an  element  of  "sick  prison 
humor"  in  the  most  dire  situations.  One 
could  find  a  bit  of  humorous  irony  in 
being  tortured  to  write  a  statement  that 
he  is  being  treated  well.  Since  the 
situation  appears  humorous  even  today, 
perhaps  the  sickness  still  prevails. 

Living  together  in  a  small  prison  cell 
means  constant  association  and  inter- 
action for  24  hours  a  day,  not  the  mere 
8  hours  a  day  at  work  or  at  home  that 
most  people  equate  with  "knowing  a 
person."  In  that  respect,  when  a  POW 
has  the  same  roommate  for  2,  3,  4,  and 
5  years,  it  is  safe  to  conclude  they  know 
each  other  better  than  they  know  their 
wives. 

The  exchange  of  ideas  that  takes 
place  among  men  in  a  common  pre- 
dicament and  the  knowledge  they  gain 
from  each  other  can  greatly  broaden 
one's  perspectives.  There  is  no  need  to 
hide  one's  feelings  on  a  subject  for 
image  purposes  because  one  has  no 
image.  Roommates  know  each  other  in 
their  true  colors;  and  within  the  sanctity 
of  one's  small  cell,  the  familiarity 
among  POW's  prompts  an  open  ex- 
pression of  opinions  on  many  subjects 


386 


that  are  not  usually  discussed  at  cocktail 
parties  or  in  rap  sessions. 

This  atmosphere  of  frankness  and  the 
commonality  of  the  situation  make 
resistance  behavior,  its  methods,  limits, 
and  consequences,  a  popular  subject  for 
examination.  Decisions  on  the  subject 
usually  represent  a  consensus  view 
rather  than  the  dictates  of  the  senior 
member  of  the  group.  The  ultimate 
authority  rests  with  the  senior  man,  but 
"having  one's  say"  removes  the  resent- 
ment associated  with  an  authoritarian 
environment  and  more  firmly  commits 
members  of  the  group  to  a  program 
they  have  helped  to  formulate.  How- 
ever, perhaps  because  a  man's  proud 
belief  that  his  above-the-norm  capability 
demands  higher  standards,  group 
decisions  tend  to  require  less  stringent 
courses  of  action  than  those  individually 
formed. 

Even  small  group  membership  en- 
ables a  man  to  project  his  thinking 
beyond  concerns  for  his  own  survival. 
Resistance  may  now  be  viewed  as  a 
contribution  to  the  war  effort  as  well  as 
individual  responsibility.  The  adverse 
effects  of  his  compliance  with  the 
enemy  become  more  vivid  when  shared 
and  discussed  with  roommates  in  the 
same  predicament.  Thus,  as  a  man  lives 
in  closer  union  with  his  fellow  POW's, 
his  motives  are  more  likely  to  become 
less  selfish. 

Consensus  decisions,  common  prob- 
lems, and  close  quarters  generate  unity 
and  esprit  among  members  of  the  small 
group,  a  necessity  if  a  group  is  to  be 
effective.  An  indication  that  POW's 
possess  these  qualities  and  care  for  one 
another  is  evidenced  by  the  prevalent 
atmosphere  of  gloom  when  a  cellmate  is 
at  quiz.  Genuine  concern  promulgates 
itself  through  unselfish  acts  of  sharing, 
cheering  up  each  other,  or  communi- 
cating at  great  risk  with  a  solo  man 
purely  for  his  psychological  needs. 

Communication  provides  a  sense  of 
group  accomplishment  for  it  demands 
group     effort.     This     function     often 


requires  two  men  to  visually  clear  the 
area  by  watching  for  approaching  guards 
while  the  other  two  men  "communi- 
cate." Each  message  successfully  passed 
produces  a  euphoric  satisfaction  within 
the  group.  This  reaction  may  appear 
overstated,  but  to  a  group  whose  pur- 
pose is  primarily  negative,  that  is,  not 
doing  something,  to  accomplish  any- 
thing in  a  positive  manner  is  significant. 

To  dispel  the  notion  that  U.S.  POW's 
held  in  the  DRV  were  a  group  of 
superhumans,  it  seems  appropriate  to 
make  some  subjective  observations  of 
isolated  individual  behavior  within  the 
context  of  living  together.  Before 
October  of  1969,  when  the  treatment  of 
POW's  improved,  torture  abounded, 
solitary  confinement  was  common,  and 
very  few  men  engaged  in  correspon- 
dence with  the  outside  world.  During 
this  period  the  most  significant  improve- 
ment in  POW  treatment  was  that  torture 
stopped.  The  POW's  were  then  as- 
sembled in  large  numbers,  and  this 
change  in  confinement  prompted  a 
change  of  attitude  in  some  POW's.  In 
this  sanctuary  from  physical  abuse, 
some  men  discovered  a  boldness  within 
themselves  and  felt  compelled  to  exhibit 
ultimate  resistance. 

This  could  be  called  the  "irons 
theory"  in  that  POW's  challenged  the 
camp  authorities  to  put  them  in  leg 
irons  and  handcuffs  again.  Its  advocates 
considered  minor  camp  restrictions  to 
be  harassment  that  should  be  resisted, 
forgetting  that  for  years  prisoners  were 
humiliated  by  the  requirement  to  bow 
in  the  presence  of  a  Vietnamese.  Now  in 
the  atmosphere  of  relaxed  camp  disci- 
pline, the  "iron  men"  found  it  per- 
sonally elevating  to  curse  and  ridicule  a 
guard  in  a  language  that  guards  could 
barely  understand,  if  at  all.  It  may  not 
be  surprising  that  these  hard-line  beliefs 
did  not  surface  until  prisoners  lived  in 
large  communities  where  the  visibility 
of  toughness  had  a  larger  audience.  It  is 
worth  noting  that  these  men  were  not 
those   of  senior   rank  with  whom  the 
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final  authority  and  responsibility  rested. 
In  fact,  this  antagonistic  behavior  con- 
flicted with  the  "live  and  let  live"  policy 
issued  by  the  senior  officers  during 
periods  of  relative  calm. 

There  might  have  been  an  element  of 
sincerity  involved,  or  these  men  might 
have  been  motivated  by  the  belief  that 
prisoners  should  push  for  as  much  as 
they  could  get.  The  possibility  also 
exists  that  an  element  of  "one-upman- 
ship" or  a  desire  to  atone  for  less  stiff 
resistance  in  the  early  years  of  captivity 
might  have  been  present.  Whatever  the 
motivation  of  these  men,  it  was  obvious 
that  a  strong  desire  for  self-esteem 
existed  among  them. 

Other  men  also  followed  rules  for 
personal  conduct  that  was  not  a  group 
characteristic -POW's  motivated  to  con- 
duct themselves  in  a  manner  they  be- 
lieved would  best  represent  the  United 
States  to  the  North  Vietnamese  because 
they  felt  the  POW's  were  the  only 
Americans  with  whom  most  North  Viet- 
namese had  contact.  Although  prison 
guards  were  by  no  means  the  elite  of 
North  Vietnamese  society,  they  would 
eventually  return  to  their  villages  and 
answer  the  inevitable  question:  "What 
were  those  Americans  who  bombed  our 
country  really  like?"  In  other  words, 
was  the  Vietnamese  minister  of  propa- 
ganda really  telling  the  truth  that  U.S. 
pilots  were  bloodthirsty,  arrogant,  in- 
sensitive criminals? 

These  POW's  believed  that  an 
attitude  of  aloofness,  support  of  the 
U.S.  Government,  and  resisting  propa- 
ganda efforts  in  a  professional  manner 
were  what  would  ultimately  gain  respect 
for  a  POW  as  a  man.  Puerile  actions  such 
as  belittling  the  DRV  and  its  citizens 
merely  supported  the  Communist  claims 
that  American  POW's  were  the  "black- 
est criminals  in  the  DRV." 

By  November  of  1970,  most  of  the 
U.S.  POW's  were  concentrated  in  one 
camp  as  a  result  of  the  U.S.  commando 
raid  on  the  Son  Tay  POW  camp.  Com- 
munal living,  with  20  to  50  men  in  a 


single  cell,  marked  the  final  experience 
for  the  veteran  POW  who  endured  the 
gamut  of  living  conditions  within  the 
DRV. 

It  was  rather  exciting  to  meet  men 
whose  names  and  background  had  been 
memorized  but  whose  faces  were  here- 
tofore unseen.  New  friendships  were 
born;  common  acquaintances  and  ex- 
periences were  discovered ;  and  time  was 
passed  listening  to  new  stories  and 
biographies.  It  was  a  time  of  high 
emotion  compared  to  an  earlier  drab 
existence,  but  as  one  man  candidly 
remarked,  "It  is  a  bit  depressing  to  hear 
so  many  tell  their  stories  and  not  hear 
one  happy  ending." 

The  organization  of  the  POW's 
within  this  larger  camp  was  immediately 
structured  in  military  fashion.  Each  cell 
had  a  senior  ranking  officer  (SRO)  with 
a  staff  of  flight  leaders.  Every  man  was 
assigned  to  a  flight  with  the  flights 
alternating  the  menial  housekeeping 
tasks  of  cleaning,  distributing  food, 
washing  dishes,  and  clearing  for  com- 
munications. 

Never  did  the  Vietnamese  permit 
contact  between  prisoners  in  different 
cells,  and  the  senior  officers  were  lo- 
cated in  a  rather  remote  section  of  the 
camp.  The  establishment  and  protection 
of  communication  channels  became 
vital  to  the  organization.  Those  respon- 
sible for  the  transmission  of  information 
within  the  camp  deserve  a  great  deal  of 
credit  for  a  job  well  done.  To  some  men 
the  communication  process  occupied  so 
much  of  their  time  that  it  became  a  way 
of  life,  a  truly  professional  operation. 

Through  their  efforts,  a  close  link 
was  established  between  the  leaders  and 
the  rest  of  the  POW's,  and  a  rather 
elaborate  set  of  goals  was  promulgated 
to  all  POW's  from  the  senior  officer  and 
his  staff. 

These  goals  were  embodied  in  what 
was  known  as  the  "plums."  The  plums 
covered  many  areas  of  duty  in  detail 
and  identified  our  common  goal.  The 
compendium  of  those  plums  follows:  to 
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support  the  Code  of  Conduct  by  doing 
and  saying  nothing  harmful  to  the  U.S. 
interests,  to  actively  resist  propaganda 
efforts  of  the  Vietnamese,  and  to  work 
together  in  order  to  go  home  with 
honor.  These  concepts  were  not  new  to 
the  U.S.  captives  and  had  been  implied 
by  individual  SRO's  previously.  How- 
ever, the  assurance  that  everyone  would 
be  presenting  a  united  front  to  the 
enemy  greatly  increased  the  group's 
cohesiveness. 

The  organization  of  POW's  was  essen- 
tially involved  with  the  Vietnamese  in  a 
struggle  for  control.  The  Vietnamese 
appeared  to  have  an  innate  fear  of  an 
organized  group  of  Americans,  and, 
therefore,  they  rejected  the  terms  of  the 
Geneva  Conventions  of  1949.  Ameri- 
cans held  in  North  Vietnam  were  never 
granted  POW  status  but  were  con- 
tinually referred  to  as  "criminals"  by 
the  Vietnamese.  By  attributing  any 
good  treatment  to  their  own  benevo- 
lence rather  than  to  the  just  right  of 
prisoners,  a  sense  of  authority  was 
maintained  in  the  minds  of  the  Vietna- 
mese. 

When  security  precautions  dictated 
the  POW's  be  concentrated  in  one  camp, 
the  camp  authorities  (as  they  always 
referred  to  themselves,  thereby  implying 
control)  were  especially  wary.  The  Viet- 
namese never  recognized  military  rank 
among  POW's  and  attempted  to  exert 
internal  control  by  placing  a  junior 
officer  in  charge,  thus  reducing  the 
structure  and  organization  established 
by  the  POW's  in  that  room.  This  rather 
puerile  effort  was  eroded  through  uni- 
versal resistance,  and  internal  control 
remained  with  the  SRO  ostensibly  as 
well  as  in  fact. 

The  idea  of  control  is  further  typi- 
fied by  the  manner  in  which  the  Viet- 
namese resisted  any  suggestion  for  camp 
improvement  if  it  came  from  a  POW, 
whether  or  not  the  suggestion  would  be 
mutually  beneficial.  Thus,  the  POW's 
indirectly  approached  their  captors  to 
gain  improved  conditions  rather  than 


directly  confronting  them  in  a  forth- 
right manner. 

The  rescinding  of  the  early  regulation 
that  a  POW  bow  before  any  Vietnamese 
indicated  tacit  admission  by  the  Vietna- 
mese that  control  of  another's  body  did 
not  constitute  control  of  his  will.  With 
this  admission,  quizzes  and  attempts  at 
political  indoctrination,  humorously 
naive  and  ineffective  as  they  might  have 
been,  ceased  altogether  and  propaganda 
efforts  lessened  toward  resisting  POW's. 

There  is  a  distinct  difference  between 
propaganda  for  the  purpose  of  indoc- 
trinating prisoners  and  propaganda  re- 
leased to  the  world  in  order  to  sway 
public  opinion.  Indoctrination  efforts 
caused  little  concern  to  the  POW's  and 
were  often  a  source  of  entertainment  or 
a  source  for  tidbits  of  news  from  the 
outside  world.  However,  the  propaganda 
directed  toward  world  opinions  could 
not  be  predicted  and  therefore  was  a 
primary  target  of  a  POW's  resistance 
efforts.  The  Hanoi  parade  of  POW's  in 
1966,  the  circulation  of  grotesque  pic- 
tures of  pilots  taken  immediately  after 
capture,  the  coercing  of  POW's  by  tor- 
ture to  meet  with  foreign  visitors  to 
Hanoi,  the  torturing  of  POW's  to  write 
good-treatment  statements,  or  the  circu- 
lation of  deceptive  photographs  sug- 
gesting universal  good  treatment  of  pris- 
oners were  examples  of  such  propa- 
ganda. The  POW's  realized  the  harmful 
public  effects  these  tactics  could  have, 
both  on  the  U.S.  war  effort  and  on  its 
allies,  and  were  motivated  to  resist 
participation  in  these  events  to  the  same 
degree  that  they  resisted  providing  the 
DRV  military  information.  Thus,  when 
torture  for  such  devious  reasons  ceased 
in  the  later  years,  the  POW  felt  some 
sense  of  relief.  No  longer  was  one  forced 
to  do  these  things  against  his  will.  An 
understanding  of  this  perceived  ex- 
ploitation and  the  reasons  for  torture 
explains  the  bitterness  of  some  re- 
turnees against  the  DRV. 

Returning  to  the  notion  of  control 
within  the  camp,  it  should  be  noted  that 
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the  prisoners  had  their  own  ideas  of 
control  and  influence.  When  it  was  felt 
that  the  mail  situation  was  intolerable,  a 
letter  writing  moratorium  was  enacted 
for  a  period  of  9  months  in  order  to 
create  the  impression  that  POW's  were 
no  longer  allowed  to  correspond  with 
their  families.  This  would  dispel  any 
possible  misconception  that  the  treat- 
ment of  POW's  was  good,  and  it  was 
hoped  subsequent  pressure  on  the  DRV 
would  prompt  the  Vietnamese  to  dis- 
tribute more  mail. 

On  another  occasion,  prisoners  were 
forbidden  to  hold  religious  services,  to 
form  a  choir,  or  to  have  any  POW  speak 
in  front  of  the  group.  This  restriction 
against  religious  services  was  met  with  a 
unified  POW  demonstration  in  which 
350  POW's  throughout  the  camp  started 
to  yell  and  sing  in  unison.  The  reaction 
of  the  Vietnamese  was  greater  than  had 
been  anticipated-they  actually  thought 
a  revolt  was  in  progress.  Several  senior 
POW  officers  were  taken  out  of  the 
camp,  and  the  camp  discipline  was 
tightened.  For  several  days  the  atmos- 
phere within  the  camp  was  tense,  but 
eventually  the  right  to  hold  church 
services  was  won.  Similar  struggles  for 
camp  control,  however,  continued  until 
the  POW's  were  released. 

Even  though  a  man  is  dedicated  to 
group  goals,  he  remains  very  much  an 
individual.  Manifestations  of  this  in- 
dividuality come  in  many  forms  such  as 
the  power  need  of  those  who  controlled 
the  communications4  or  those  who 
were  prestige  motivated  and  thus  volun- 
tarily filled  the  thankless  roles  of  educa- 
tion officer,  entertainment  officer, 
cigarette  control  officer,  doctor,  or 
chaplain  when  their  rank  did  not  war- 
rant a  role  of  leadership.5 

A  few  within  the  group  could  not 
resign  themselves  to  accept  camp  im- 
provement for  fear  such  acceptance 
would  compromise  resistance.  There- 
fore, if  a  prisoner  accepted  any  form  of 
improved  treatment,  such  as  writing  a 
Christmas  card  home  or  the  use  of  a 


pencil  and  paper,  he  would  not  be 
performing  his  duty. 

Perhaps  reluctance  to  accept  camp 
improvements  in  the  DRV  prisons  could 
be  explained  by  Maslow's  metagrumble 
theory6  where  such  qualms  could  be 
present  only  in  a  truly  self-actualizing 
man  as  he  strove  for  perfection  and  thus 
rejected  any  compromise.  A  more  likely 
explanation  would  be  that  the  POW's 
possessed  a  basic  distrust  of  the  Viet- 
namese and  their  motives -an  attitude 
not  without  foundation.  The  North 
Vietnamese  made  propaganda  a  way  of 
life  and  used  religious  services,  medical 
treatment,  and  POW  mail  as  bribes  or 
exploitation.  Small  wonder  that  a  popu- 
lar expression  among  POW's  was, 
"Beware  of  Gooks  bearing  gifts." 

To  a  degree,  attitudes  within  the 
formal  POW  organization -a  source  for 
POW  motivation -changed  during  the 
final  years.  Motivation  continued  to 
become  more  altruistic  or  patriotic  than 
egoistic  within  the  POW  organization, 
situationally  enhanced  by  large  group 
living.  The  managing  and  protection  of  a 
united  organization  provided  an  atmos- 
phere that  enabled  thinking  to  be  more 
long  range  and  altruistic.  A  certain 
security  was  felt  and  a  better  oppor- 
tunity was  provided  to  perform  as 
honorable  men,  as  outlined  in  the  or- 
ganizational objectives.  Could  it  be  that 
the  decision  to  support  and  participate 
in  the  activities  of  the  large  POW  group 
was  derived  from  agreement  with  its 
goals,  or  was  it  a  desire  to  gain  the 
personal  protection  afforded  by  group 
membership?  There  did  exist  the  moral 
obligation  to  fulfill  one's  contract  as  a 
military  officer.  Perhaps  a  man  was 
motivated  by  pure  love  of  his  country, 
or  was  it  a  hatred  of  a  philosophy  so 
alien  and  detrimental  to  his  survival? 
Was  the  POW's  philosophy  pragmatic  or 
idealistic? 

It  appeared  that  the  POW  was  duty 
motivated  and  tended  to  be  more  al- 
truistic as  he  became  more  actively  a 
part   of  the  larger  POW  organization. 
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The  ego-centered  pride  motivation  of 
initial  captive  days  expanded  to  include 
consideration  of  other  POW's  and  ideals. 
However,  embodied  within  that  duty 
were  as  many  factors  as  there  are 
caveats  in  the  label  of  patriotism. 

It  has  been  stated  before  that  POW's 
resisted  making  statements  harmful  to 
the  United  States  and  its  allies.  But  that 
is  not  to  say  the  POW's  agreed  100 
percent  with  all  aspects  of  the  war  in 
Vietnam  and  the  way  in  which  it  was 
conducted.  The  group  of  U.S.  POW's  in 
North  Vietnam  represented  both  liberal 
and  conservative  political  philosophies, 
but  there  was  universal  agreement  that 
the  POW  camp  was  not  the  place  from 
which  to  air  those  views  to  the  world.  A 
POW  had  an  obligation -yes,  duty -to 
conduct  himself  in  the  manner  expected 
of  a  POW  as  embodied  in  the  spirit  of 
the  Code  of  Conduct. 

It  was  also  the  duty  of  a  POW  to 
remain  a  POW  until  released  through 
government  channels.  Such  reasoning 
supports  a  finding  that  a  near  universal 
rejection  of  the  early  releases  by  the 
DRV  of  a  few  officer  POW's*  from 
1968  to  1972  was  a  cohesive  factor.  The 
criticism  of  those  accepting  parole 
ranged  from  vocal  condemnation  to 
charitable  doubt,  but  there  was  no  one 
who  defended  the  acceptance  of  early 
release  as  honorable  behavior  for  an 
officer.  The  determination  to  avoid  such 
stigma  was  a  binding  influence  among 
resisting  prisoners. 

One  last  observation  is  important. 
POW's  in  general  felt  that  they  had 
invested  a  long  time  serving  as  POW's  in 
the  war.  Most  of  these  men  did  not 
want  their  position  undercut  through 
the  U.S.  Government  conceding  defeat 
or  its  inability  to  win.  Hence,  the  men 


*Of  the  POW's  who  were  released  early, 
only  one  man  went  home  with  the  permission 
of  the  senior  American  officer  in  camp.  No 
stigma  was  attached  to  this  seaman's  release 
by  any  POW.  His  resistance  had  been  exem- 
plary from  capture  to  release. 


clung  to  their  position  of  resistance  to 
the  last  day.  Some  might  call  this 
irrational  or  just  plain  stubborn.  But 
many  POW's  have  said,  after  having 
spent  more  than  6  years  in  prison,  they 
were  willing  to  spend  another  year  if  it 
meant  the  difference  between  walking 
out  of  Vietnam  or  crawling  out.  They 
meant  it ! 

The  comparison  of  POW  communal 
life  to  standard  group  behavior  theories 
is  enormous.  No  doubt  many  aspects  of 
prisoner  existence  will  fill  books  of  the 
future.  Since  these  men  will  be  collec- 
tively evaluated,  as  were  the  Korean 
POW's,  it  does  seem  appropriate  to 
conduct  an  examination  of  the  Vietnam 
POW  organizational  effectiveness.  An 
appropriate  criteria  by  which  to  mea- 
sure the  effectiveness  of  any  group  is 
contained  in  the  Field  Theory  of  Lewin, 
The  Interaction  Process  Analysis  of 
Bales,  and  The  Human  Group  Theory.7 
These  men  have  designated  many  fac- 
tors that  influence  an  organization's 
productivity,  but  some  are  more  ger- 
mane to  this  discussion  than  others. 

A  common  factor  for  a  successful 
group  in  the  theories  of  Bales  and 
Homan  is  the  requirement  of  positive 
interaction.  The  interaction  among 
people  who  had  lived  in  confined  quar- 
ters had  been  present  whether  desired  or 
not.  A  characteristic  of  American  POW's 
in  the  DRV  had  been  their  willingness 
to  promulgate  to  all  fellow  captives 
personally  tragic  or  triumphant  prison 
experiences.  Accounts  of  torture  ses- 
sions, quizzes,  or  personal  thoughts 
were  related  regardless  of  whether  a 
man's  participation  had  been  a  point  of 
pride  or  shame.  Such  revelations  had 
helped  others  to  learn  vicariously  and 
represented  nearly  perfect  interaction. 
Events  that  occurred  throughout  the 
camp  were  transmitted  to  everyone. 
Sometimes  listening  to  a  POW  sweep  the 
hall  or  the  camp  courtyard  with  the 
tapcode  rhythm  was  slightly  reminiscent 
of  listening  to  the  evening  news  events 
of  the  day. 
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Another  standard  of  groups  is  con- 
tained in  the  writings  of  Lewin8  who  held 
cohesion  to  be  the  key  element  of  a 
successful  group  and  tied  it  directly  to 
the  productivity  of  the  body.  The  satis- 
factions, the  degree  of  closeness,  the 
amount  of  pride,  the  ability  to  meet 
crises,  and  the  willingness  to  be  frank  and 
honest  in  expressing  ideas  among  mem- 
bers of  the  group  were  some  criteria 
needed  for  cohesiveness.  Lewin 's  concept 
of  cohesiveness,  lacking  among  Korean 
POW's,  provided  an  apt  description  of  the 
Vietnam  war  POW's.  The  common  goals, 
united  actions,  and  other  instances 
previously  cited  support  this  contention. 

The  most  comprehensive  set  of 
standards  for  a  successful  group  was 
stated  by  Shepherd.9  He  listed  five 
features  by  which  to  measure  group 
effectiveness: 

•  Objectives:  Is  its  purpose  the 
same  as  that  of  its  members? 

•  Role  Differentiation:  Does  each 
member  know  what  is  required  of  him? 


•  Values  and  Norms:  Is  that  which 
is  desired  and  that  which  is  expected 
clear? 

•  Membership:  Is  the  membership 
clear-cut  and  heterogeneous? 

•  Communication:  No  one  with- 
holds relevant  information. 

All  of  these  features  as  they  apply  to 
the  U.S.  prisoner  organization  in  Viet- 
nam have  been  examined  within  this 
paper.  It  is  left  to  the  reader  to  pass 
judgment  on  the  organized  group's  ef- 
fectiveness. 

For  my  part,  I  would  like  to  stress 
again  that  the  high  standards  of 
behavior  the  U.S.  POW's  demanded  of 
themselves  were  largely  due  to  the 
personal  integrity  of  these  men.  From 
one  who  has  spent  considerable  time  in 
their  midst,  I  have  nothing  but  the 
highest  regard  for  them  as  military 
officers.  America  is  fortunate  to  have 
been  represented  by  such  a  select 
group  under  the  most  trying  of  circum- 
stances. 
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EXPERIENCES  AS  A  POW  IN  VIETNAM 


James  B.  Stockdale 


Last  February,  when  I  first  touched 
foot  on  American  soil,  I  was  asked  to 
make  a  few  remarks  on  behalf  of  the 
ex-POW's  who  were  embarked  in  the 
airplane  with  me.  An  ancient  verse  came 
to  mind  that  best  summarized  my  relief 
at  dropping  the  mantle  of  leadership 
and  responsibility  I  had  held  during  IV2 
years  of  imprisonment,  four  of  them  in 
solitary.  These  lines  are  attributed  to 
Homer;  I  remember  them  well  because 
of  their  modern  ring:  "Nothing  is  so 
sweet  as  to  return  from  sea  and  listen  to 
the  raindrops  on  the  rooftops  of  home." 

Well,  I  was  dreaming.  I  had  forgotten 
that  an  old  sea  captain's  job  does  not 
end  when  he  anchors  in  homeport. 

My  wife  Sybil  and  I  have  a  private 
joke.  Before  I  returned  she  was  advised 
by  a  Navy  psychiatrist:  "The  fellow  will 
probably  make  a  quick  readjustment  to 
modern  society  if  you  will  remember 
one  rule  for  the  first  few  months:  Don't 
put  him  in  decisionmaking  situations." 
Well,  the  reality  of  my  postconfinement 
simply  did  not  allow  such  an  environ- 


ment. In  the  past  year  I  have  probably 
made  more  important  decisions  than  in 
any  like  period  in  my  life. 

Today  I  find  myself  truly  back 
home.  I  am  back  with  old  friends,  back 
in  my  native  Middle  West,  and  I  have 
decided  that  this  is  my  last  public 
speech  as  an  ex-POW.  I  have  no  ambi- 
tion to  become  a  professional  ex- 
prisoner.  As  soon  as  I  finish  today,  I  am 
going  down  to  my  farm  in  Knox  County 
for  a  couple  of  days,  then  to  Colorado 
to  spend  the  weekend  with  my  second 
son  who  is  in  college  there,  then  back  to 
San  Diego.  Next  week  I  hope  to  check 
out  of  the  hospital,  and,  hopefully,  I 
will  be  ready  for  a  good  seagoing  job. 

Incidentally,  before  we  were  released 
by  the  North  Vietnamese,  I  had  oc- 
casion to  be  approached  by  other 
prisoners  who  were  thinking  about  their 
careers.  We  were  all  more  or  less  pessi- 
mistic about  our  future  utility  to  our 
services.  Not  with  any  malice;  it  was  just 
that  we  had  been  used  to  living  that 
stoic  life  and  faced  up  to  the  fact  that 
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there  was  a  good  chance  that  our  service 
careers  had  been  overcome  by  time. 

We  came  home  to  find  that  the 
service  was  devoted  to  giving  us  every 
chance  to  regain  that  time.  I  am  in- 
formed, as  our  Navy  ex-POW's  duty 
assignments  are  made,  and  their  orders 
are  good,  that  each  man  has  been  given 
the  personal  attention  his  devotion  to 
duty  deserves. 

As  a  theme  for  this  audience,  I  will 
address  the  subject  of  how  a  group  of 
middle  Americans -average  American 
guys  who  have  chosen  military  life  as  a 
profession -survived  in  a  POW  situation 
and  returned  home  with  honor. 

The  conditions  under  which  Ameri- 
can POW's  existed  have  changed  radi- 
cally since  World  War  II.  It  is  no  longer 
a  matter  of  simply  being  shot  into  your 
parachute,  going  to  a  reasonably 
pleasant  "Hogan's  Heroes"  prison  camp, 
and  sweating  out  the  end  of  the  war.  At 
least  it  was  not  that  way  in  Vietnam.  In 
Vietnam  the  American  POW  did  not 
suddenly  find  himself  on  the  war's 
sidelines.  Rather,  he  found  himself  on 
one  of  the  major  battlefronts-the 
propaganda  battlefront. 

Our  enemy  in  Vietnam  hoped  to  win 
his  war  with  propaganda.  It  was  his 
main  weapon.  Our  captors  told  us  they 
never  expected  to  defeat  us  on  the 
battlefield,  but  did  believe  they  could 
defeat  us  on  the  propaganda  front. 

Unlike  the  World  War  II  POW,  who 
was  considered  a  liability,  a  drain  on 
enemy  resources  and  manpower,  the 
American  POW  in  Vietnam  was  con- 
sidered a  prime  political  asset.  The 
enemy  believed  that  sooner  or  later 
every  one  of  us  could  be  broken  to  his 
will  and  used  as  ammunition  on  the 
propaganda  front.  Some  of  us  might 
take  more  breaking  than  others,  but  all 
of  us  could  be  broken. 

Thus,  for  Americans  who  became 
POW's  in  Vietnam,  capture  meant  not 
that  we  had  been  neutralized,  but  that  a 
different  kind  of  war  had  begun -a  war 
of  extortion. 


For  the  sane  man  there  is  always  an 
element  of  fear  involved  when  he  is 
captured  in  war.  In  Vietnam  the  enemy 
capitalized  on  this  fear  to  an  extreme 
degree.  We  were  told  we  must  live  by 
sets  of  rules  and  regulations  no  normal 
American  could  possibly  live  by.  When 
we  violated  these  rules  and  regulations, 
we  gave  our  captors  what  they  con- 
sidered sufficient  moral  justification  for 
punishing  us -binding  us  in  ropes,  lock- 
ing us  in  stocks  for  days  and  weeks  on 
end,  locking  us  in  torture  cuffs  for 
weeks  at  a  time,  and  beating  us  to 
bloody  pulps.  As  we  reached  our  various 
breaking  points,  we  were  "allowed"  to 
apologize  for  our  transgressions  and  to 
atone  for  them  by  "confessing  our 
crimes"  and  condemning  our  Govern- 
ment. 

At  this  point  you  may  be  asking  the 
question,  Had  the  POW's  received  any 
training  to  prepare  themselves  for  pos- 
sible capture?  The  answer  is  yes,  and  it 
was  based  on  two  things  that  I  have 
come  to  respect  very,  very  much. 

One  was  on  the  taking  of  physical 
abuse.  I  think  if  you  were  to  prepare 
yourself  to  be  a  prisoner  of  war,  and  I 
cannot  imagine  anybody  going  about 
that  methodically,  one  should  include  a 
course  of  familiarization  with  pain.  For 
what  it  is  worth,  I  learned  the  merits  of 
men  having  taken  the  physical  abuse  of 
body  contact  as  in  sports. 

It  is  a  very  important  experience; 
you  have  to  practice  hurting.  There  is 
no  question  about  it. 

Second,  survival  school  was  based  on 
taking  mental  harassment.  Also,  I  came 
out  of  prison  being  very  happy  about 
the  merits  of  plebe  year  at  the  Naval 
Academy.  I  hope  we  do  not  ever  dilute 
those  things.  You  have  to  practice  being 
hazed.  You  have  to  learn  to  take  a 
bunch  of  junk  and  accept  it  with  a  sense 
of  humor. 

On  the  subject  of  education,  beyond 
the  scope  of  survival  school,  there  is 
always  the  question:  Do  we  need  to 
start  giving  a  sort  of  counterpropaganda 


394 


course?  Should  we  go  into  the  political 
indoctrination  business? 

I  am  not  very  enthusiastic  about 
that.  I  think  the  best  preparation  for  an 
American  officer  who  may  be  subjected 
to  political  imprisonment  is  a  broad, 
liberal  education  that  gives  the  man  at 
least  enough  historical  perspective  to 
realize  that  those  who  excelled  in  life 
before  him  were,  in  the  last  essence, 
committed  to  play  a  role.  He  learns  that 
though  it  is  interesting  to  speculate 
about  the  heavens  and  the  earth  and  the 
areas  under  the  earth  and  so  forth,  when 
it  comes  right  down  to  it,  men  are  more 
or  less  obliged  to  play  certain  roles,  and 
they  do  not  necessarily  have  to  commit 
themselves  on  issues  that  do  not  affect 
that  role. 

Now,  how  does  the  average  Ameri- 
can-which  is  what  the  POW  is -deal 
with  his  world?  On  a  day  to  day  basis, 
the  POW  must  somehow  communicate 
with  his  fellows.  Together  they  must 
establish  a  viable  set  of  rules  and  regula- 
tions to  live  by.  We  were  military  men. 
We  knew  we  were  in  a  combat  situation 
and  that  the  essential  element  of  sur- 
vival and  success  in  a  combat  situation  is 
military  discipline.  That  meant  isolated 
though  we  were  from  each  other,  we 
could  not  afford  to  live  in  a  democracy. 
We  had  no  choice  but  to  live  in  a  strictly 
disciplined  military  organization -if  you 
will,  a  military  dictatorship. 

Our  captors  knew  this  as  well  as  we 
did.  Several  members  of  Hanoi's  Central 
Committee  had  spent  long  periods  in 
confinement  as  political  prisoners.  They 
felt  that  we  too  were  political  prisoners. 
They  held  as  their  highest  priority  the 
prevention  of  a  prisoner  organization 
because  they  knew  an  organized  body 
of  prisoners  could  beat  their  system.  If 
they  were  to  get  what  they  wanted  from 
us,  they  had  to  isolate  every  American 
who  showed  a  spark  of  leadership.  They 
did  so.  They  plunged  many  of  us  into  a 
dark  solitary  confinement  that  lasted,  in 
some  cases,  for  years. 

For  us  the  Code  of  Conduct  became 


the  ground  we  walked  on.  I  am  not 
aware  that  any  POW  was  able,  in  the 
face  of  severe  punishment  and  torture, 
to  adhere  strictly  to  name,  rank,  and 
serial  number,  as  the  heroes  always  did 
in  the  old-fashioned  war  movies,  but  I 
saw  a  lot  of  Americans  do  better.  I  saw 
men  scoff  at  the  threats  and  return  to 
torture  10  and  15  times.  I  saw  men 
perform  in  ways  no  one  would  have  ever 
thought  to  put  in  a  movie,  and  because 
they  did  perform  that  way,  we  were 
able  to  establish  communication,  organi- 
zation, a  chain  of  command  and  effec- 
tive combat  unit.  We  lost  some  battles, 
but  I  believe  we  won  the  war. 

In  fact,  I  am  not  so  sure  we  lost 
many  battles.  Unless  you  have  been 
there,  it  is  difficult  to  imagine  the 
grievous  insult  to  the  spirit  that  comes 
from  breaking  under  torture  and  saying 
something  the  torturer  wants  you  to 
say.  For  example,  "My  government  is 
conducting  a  criminal  war.  I  am  a  war 
criminal.  I  bomb  churches,  schools,  and 
pagodas."  Does  that  sound  silly  to  you? 
It  does  to  me.  But  I  and  many  others 
were  tortured  in  ropes  for  that  state- 
ment. The  reason  it  was  important  to 
take  torture  for  that  statement  was  to 
establish  the  credibility  of  our  defiance 
-for  personal  credibility -so  that  the 
enemy  would  know  that  they  must  pay 
a  high  price  to  get  us  into  public  if  they 
ever  could.  Needless  to  say,  in  a  POW 
situation,  viable  leadership  is  not  pos- 
sible without  example.  In  a  unit  with 
good  communication,  almost  everyone 
knows  what  everyone  else  is  doing  or 
not  doing  most  of  the  time. 

In  short,  what  I  am  saying  is  that  we 
communicated.  Most  of  the  time  most 
of  us  knew  what  was  happening  to  those 
Americans  around  us.  POW's  risked  mili- 
tary interrogation,  pain,  and  public 
humiliation  to  stay  in  touch  with  each 
other,  to  maintain  group  integrity,  to 
retain  combat  effectiveness. 

We  built  a  successful  military  organi- 
zation and  in  doing  so  created  a  coun- 
terculture. It  was  a  society  of  intense 
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loyalty -loyalty  of  men  one  to  another, 
of  rigid  military  authoritarianism  that 
would  have  warmed  the  cockles  of  the 
heart  of  Frederick  the  Great,  of  status- 
with  such  unlikely  items  as  years  in 
solitary,  number  of  times  tortured,  and 
months  in  irons  as  status  symbols. 

Most  men  need  some  kind  of  per- 
sonal philosophy  to  endure  what  the 
Vietnam  POW's  endured.  For  many  it  is 
religion;  for  many  it  is  patriotic  cause; 
for  some  it  is  simply  a  question  of  doing 
their  jobs  even  though  the  result - 
confinement  as  a  POW-may  not  seem 
necessarily  fair.  For  myself  it  seemed 
that  becoming  a  POW  somewhere,  some- 
day, was  a  risk  I  accepted  when  I 
entered  the  Naval  Academy.  I  think  it  is 
fair  to  say  that  most  POW's -including, 
certainly,  those  who  did  not  attend 
service  academies -felt  the  same  way. 
They  accepted  this  as  a  risk  they  under- 
took when  they  took  their  oath  as 
officers.  To  be  sure,  very  few  sat  around 
bemoaning  their  fate,  asking  the 
heavens,  "Why  me?" 

As  POW's  who  were  treated  not  as 
POW's  but  as  common  criminals,  we 
sailed  uncharted  waters.  The  Code  of 
Conduct  was  the  star  that  guided  us, 
although  several  of  us  are  making 
recommendations  for  its  modification, 
particularly  in  the  area  of  a  prisoner's 
legal  status.  The  Code  did  not  provide 
for  our  day  to  day  existence;  we  wrote 
the  laws  we  had  to  live  by.  We  estab- 
lished means  for  determining  seniority. 
We  wrote  criteria  and  provided  mechan- 
isms for  relieving  men  of  command  for 
good  and  sufficient  cause -and  we  used 
those  mechanisms.  We  set  a  line  of 
resistance  we  thought  was  within  the 
capability  of  each  POW  to  hold,  and  we 
ruled  that  no  man  would  cross  that  line 
without  significant  torture.  Thus,  in 
effect,  we  ordered  men  to  torture.  This 
was  what  I  remembered  when  I  finally 
made  the  extremely  difficult  decision  to 
prefer  charges  in  two  cases.  I  think  that 
I  was  justified.  I  also  think  that  the 
Secretary    of    the    Navy's   action    was 


justified.    We   each  served  our  proper 
function  in  this. 

From  what  I  have  said  here  tody,  I 
think  you  can  realize  that  as  we  prison 
leaders  developed  this  organization,  this 
unity,  this  mutual  trust  and  confidence, 
this  loyalty  that  permitted  us  to  ask  a 
guy  to  give  his  all  sometimes,  we 
acquired  a  couple  of  things.  We  acquired 
a  lot  of  close  friends,  but  in  addition  we 
acquired  constituency.  Now  life  has  to 
make  sense  to  that  constituency.  And 
that  constituency  comes  home  and  says 
to  itself:  You  spoke  with  force  of  law, 
and  at  great  personal  pain  and  incon- 
venience I  obeyed  that  law,  and  now  I 
come  home  and  no  one  seems  interested 
in  whether  everybody  obeyed  it,  or  not. 

What  kind  of  a  deal  is  that?  This  is 
not  a  personal  grudge  thing  at  all.  I  hope 
you  all  understand  that. 

I'm  too  closely  involved  to  be  objec- 
tive on  some  of  these  issues.  I'm  often 
asked  how  I  feel  about  amnesty.  It  is  a 
complicated  question;  I  appreciate  and 
understand  it.  Thank  goodness  I'm  not 
going  to  have  to  decide  it.  I  don't  resent 
amnesty-not  personally-I  simply  don't 
have  a  position  on  the  subject. 

A  couple  of  final  comments:  Self- 
discipline  was  vital  to  self-respect,  which 
in  turn  is  vital  to  survival  and  meaning- 
ful participation  in  a  POW  organization. 
Self-indulgence  is  fatal.  Daily  ritual 
seems  essential  to  mental  and  spiritual 
health.  I  would  do  400  pushups  a  day, 
even  when  I  had  leg  irons  on,  and  would 
feel  guilty  when  I  failed  to  do  them. 
This  ritual  paid  valuable  dividends  in 
self-respect,  and,  incidentally,  I  learned 
yesterday  at  Mayo  Ginic  that  it  also 
paid  physical  dividends. 

I  thank  God  for  the  other  Americans 
I  was  imprisoned  with.  The  respect  one 
develops  for  others  in  a  POW  situation  is 
really  indescribable.  I  think  it  might  be 
best  illustrated  with  a  story  of  some- 
thing that  happened  once  when  I  was  in 
solitary  and  under  extremely  close  sur- 
veillance. I  was  in  dire  need  of  a  morale 
boost    when    two    other   POW's,   Dave 
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Hatcher  and  Jerry  Coffee,  sent  me  a 
note  at  great  risk  to  themselves.  I 
opened  it  and  found  written  the  com- 
plete poem,  "Invictus." 

"Out  of  the  night  that  covers  me, 
Black  as  the  Pit  from  pole  to  pole, 
I  thank  whatever  gods  may  be 
For  my  unconquerable  soul." 
In  our  effort  to  survive  and  return 


with  honor,  we  drew  on  the  totality  of 
our  American  heritage.  We  hope  we 
added  something  to  that  heritage.  God 
forbid  that  it  should  ever  happen  to 
other  Americans -to  your  sons  and 
grandsons  and  mine -but  if  it  does,  we 
hope  our  experience  will  help  to  guide 
them  and  will  give  them  the  heart  and 
hope  they  will  need. 


t 
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YAMASHITA,  NUREMBERG  AND  VIETNAM: 
COMMAND  RESPONSIBILITY  REAPPRAISED 


Franklin  A.  Hart 


...  if  you  were  to  apply  to  them 
[General  Westmoreland  and  other 
U.S.  generals]  the  same  standards 
that  were  applied  to  General 
Yamashita,  there  would  be  a  very  • 
strong  possibility  that  they  would 
come  to  the  same  end  as  he  did. l 

The  preceding  assertion  by  Professor 
Telford  Taylor,  the  U.S.  prosecutor  at 
Nuremberg  after  World  War  II,  is  a 
benchmark  in  the  current  discussion  of 
war  crimes  and  Vietnam.  For  the  first 
time,  a  reputable  scholar  of  moderate 
persuasion  suggested  the  possibility  that 
American  military  leaders  be  tried  for 
their  responsibilities  in  the  conduct  of 
the  Indochina  war.  Taylor's  book 
Nuremberg  and  Vietnam  became  an 
instant  success,  and  his  analogy  concern- 
ing Yamashita  is  regularly  cited  in  the 
debate  over  the   U.S.  conduct  of  the 


war.  Variations  of  Taylor's  Yamashita 
analogy,  often  including  the  word 
"Nuremberg,"  are  freely  bandied  about 
in  the  more  important  organs  of  the 
American  press.  This  publicity  has  con- 
tributed to  widespread  belief  that  a 
general  principle  of  international  law 
concerning  command  responsibility  was 
established  in  the  Yamashita  case  and 
that  application  of  the  so-called  Yama- 
shita principle  to  the  Vietnam  war 
would  work  to  the  detriment  of  U.S. 
leaders. 

The  popular  view  of  the  Yamashita 
case  is  well  expressed  in  the  following 
passage  from  Taylor's  book: 

There  was  no  charge  that  General 
Yamashita  had  approved,  much 
less  ordered  these  barbarities  and 
no  evidence  that  he  knew  of  them 
other  than  the  inference  that  he 
must     have     because     of     their 
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extent  .  .  ..  Nevertheless,  the  tri- 
bunal found  Yamashita  guilty  on 
the  ground  that  he  had 
"...  failed  to  provide  effective 
control  of  his  troops  as  required 
by  the  circumstances"  and 
sentenced  him  to  death  by  hang- 
ing.2 

Unquestioningly  accepting  this  per- 
ception of  the  Yamashita  case,  many 
writers  and  commentators  on  the  Viet- 
nam war  would  then  agree  with  Taylor's 
conclusion  quoted  in  the  beginning  of 
this  article  that  U.S.  military  leaders 
would  meet  Yamashita's  fate  if  sub- 
jected to  the  standards  of  his  trial. 

Most  members  of  the  press  and  the 
academic  community  have  adopted  Tay- 
lor's thesis  at  face  value  without 
examining  it  closely.  None  apparently 
have  wondered  why  Nuremberg  prose- 
cutor Taylor,  responsible  for  the  trial 
and  imprisonment  of  a  large  number  of 
senior  German  military  leaders,  chose  to 
select  as  his  standard  and  precedent  the 
result  of  an  American  Military  Com- 
mission in  the  Far  East  that  was  not 
conducted  under  international  auspices. 
The  issues  arising  over  "command 
responsibility"  as  an  international  law 
of  war  concept  can  be  stated  precisely. 
The  popular  perception  of  the  Yama- 
shita principle  is  that  it  established  a 
rule  that  a  military  commander  was 
responsible  for  the  breaches  of  law 
committed  by  members  of  his  command 
whether  or  not  he  personally  knew 
about  them.  Yet,  2  and  then  3  years 
after  the  Yamashita  case,  international 
military  tribunals  operating  in  a  judi- 
cially restrained  atmosphere  at  Nurem- 
berg articulated  a  restricted  standard  of 
command  responsibility  which  required 
that  a  military  commander  had  to  be 
personally  derelict  to  be  found  guilty.3 
Why  has  Nuremberg  been  ignored  in  the 
headlines  linking  My  Lai  and  Yama- 
shita7 Can  Nuremberg  and  Yamashita  be 
reconciled? 

This    paper   seeks    to    examine    the 
concept     of    command     responsibility 


formulated  under  the  international  law 
of  war.  Command  responsibility  con- 
cerns the  responsibility  of  a  military 
commander  for  the  actions  of  his  sub- 
ordinates. Inherent  in  this  discussion  is 
the  development  of  this  concept  in  the 
Yamashita  and  Nuremberg  trials  and 
then  application  of  the  internationally 
recognized  standard  to  U.S.  conduct  in 
Vie  mam. 

A  final  preliminary  point  is  that  in 
his  recent  book  Professor  Telford  Tay- 
lor subsumed  under  the  rubric  of 
"Yamashita  Case"  an  argument  he  had 
put  forward  at  the  Nuremberg  tribunals 
more  than  two  decades  ago.  His  argu- 
ment of  absolute  command  respon- 
sibility was  categorically  and  expressly 
rejected  in  the  Nuremberg  "High  Com- 
mand Case."4  The  Nuremberg  section 
of  this  study  will  document  that  result. 
Recognition  of  Taylor's  attempt  to 
resurrect  a  previously  rejected  argument 
is  important  because  it  indicates  the 
confusion  and  misunderstandings  extant 
in  the  field  of  command  responsibility. 
At  a  time  when  men's  lives  and 
reputations  are  at  stake,  it  is  distressing 
to  read  as  great  a  denial  of  legal  crafts- 
manship and  law  as  has  been  evidenced 
in  Professor  Taylor's  comment  in  the 
introduction  to  Nuremberg  and  Viet- 
nam: 

For  these  purposes,  the  term 
"Nuremberg  Trials"  should  not  be 
taken  as  limited  to  the  precise 
rulings  of  the  Nuremberg  courts, 
but  in  its  broad  sense,  as  standing 
for  all  the  war  crimes  trials  that 
followed  in  the  wake  of  the 
Second  World  War,  and  the  ideas 
they  have  generated.  Today 
"Nuremberg"  is  both  what  actu- 
ally happened  there  and  what 
people  think  happened,  and  the 
second  is  more  important  than  the 
first.  To  set  the  record  straight,  is, 
no  doubt  a  useful  historical  exer- 
cise, but  sea  change  is  itself  a 
reality,  and  it  is  not  the  bare 
record  but  the  ethos  of  Nurem- 
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berg  with  which  we  must  reckon 
today. 

Put  another  way,  Nuremberg  is 
not  only  what  was  said  and  done 
there,  but  also  what  was  said 
about  it,  then  and  subse- 
quently .  .  .5 

As  a  constitutional  lawyer,  Professor 
Taylor  knows  that  such  attacks  as  his 
must  be  clearly  written.  Surely  it  is  a 
very  questionable  practice  to  establish 
public  emotion,  rather  than  precisely 
reasoned  judgments,  as  formulating  the 
rules  of  human  behavior. 

Yamashita  Case.  On  7  December 
1945,  an  American  Military  Commission 
of  five  general  officers,  sitting  in  Manila, 
Philippine  Islands,  found  Gen.  Toma- 
yuki  Yamashita,  Commanding  General 
of  the  Japanese  14th  Army  Group  in 
the  Philippines,  guilty  of  failing  to 
discharge  his  duty  by  permitting  the 
members  of  his  command  to  commit 
atrocities  against  Americans  and  Fili- 
pinos in  the  Philippine  Islands  during 
the  period  9  October  1944  to  2  Septem- 
ber 1945  and  sentenced  him  to  hang. 
After  ultimate  recourse  to  the  Supreme 
Court  of  the  United  States,  Yamashita 
was  hanged  on  23  February  1946.6 

The  evidence  presented  to  the  Mili- 
tary Commission  indicated  that  a  signifi- 
cant number  of  atrocities  were  com- 
mitted by  members  of  the  Japanese 
military  within  a  short  time  interval  and 
under  similar  circumstances  during  the 
dates  specified.  The  1 23  specific  charges 
alleged  a  total  of  tens  of  thousands  of 
deaths.7  General  Yamashita  contended 
that  most  of  the  atrocities  were  com- 
mitted by  units  or  commanders  distant 
from  his  headquarters,  either  geographi- 
cally or  in  the  chain  of  command,  and 
that  he  had  no  knowledge  of  the  atroci- 
ties. In  its  judgment,  the  Commission 
accepted  certain  of  the  geographical  and 
communications  difficulties  alleged  by 
the  Japanese  general  but  concluded  that 
these  problems  were  not  quite  as  insur- 
mountable asj Yamashita  contended.8 


The  prosecution  built  its  case  upon 
proving  to  the  Commission  that  the 
atrocities  had  indeed  been  committed 
and  identifying  the  perpetrators  as  in- 
dividuals or  units  ultimately  subordinate 
to  General  Yamashita.9  The  core  of  the 
prosecution's  contention  is  contained  in 
the  following  assertion  by  the  chief 
prosecutor: 

The  record  itself  strongly  supports 
the  contention  or  conclusion  that 
Yamashita  not  only  permitted  but 
ordered  the  commission  of  these 
atrocities.  However,  our  case  does 
not    depend    upon     any    direct 
orders    from    the   accused.    It   is 
sufficient  that  we  show  that  the 
accused  "permitted"  these  atroci- 
ties .  .  ..    Who    permitted    them? 
Obviously  the  man  whose  duty  it 
was  to  prevent  such  an  orgy  of 
planned  and  obviously  deliberate 
murder,  rape  and  arson -the  com- 
mander of  those  troops ! *  ° 
Perhaps    concerned    that    the    Military 
Commission    would    not    accept    this 
theory    and    would    require    proof   of 
Yamashita 's   personal  involvement,  the 
prosecutor  went  beyond  his  stated  plan 
and  introduced  evidence  directly  linking 
Yamashita  to  the  atrocities. 1 1 

The  judgment  of  the  Military  Com- 
mission appeared  to  support  the  prose- 
cutor's contention.  The  frequently  cited 
part  of  the  judgment  which  established 
for  legal  onlookers  the  principles  under 
which  Yamashita  was  found  guilty  reads 
as  follows: 

Clearly,  assignment  to  command 
military  troops  is  accompanied  by 
broad  authority  and  heavy  respon- 
sibility. This  has  been  true  in  all 
armies  throughout  recorded  his- 
tory. It  is  absurd,  however,  to 
consider  a  commander  a  murderer 
or  rapist  because  one  of  his 
soldiers  commits  a  murder  or  a 
rape.  Nonetheless,  if  murder  and 
rape  and  vicious,  revengeful 
actions  are  widespread  offenses 
and  there  is  no  effective  attempt 
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by  a  commander  to  discover  and 
control  the  criminal  acts,  such  a 
commander  may  be  held  respon- 
sible,   even  criminally  liable,  for 
the   lawless    acts    of   his    troops, 
depending  upon  their  nature  and 
the     circumstances     surrounding 
them  .  .  ,.12 
With   this  statement  of  principles,  the 
Military  Commission  then  went  on  to 
declare  to  General  Yamashita,  "...  that 
during  the  period  in  question  you  failed 
to    provide    effective    control   of  your 
troops    as    required    by    the    circum- 
stances." 

Since  this  key  part  of  the  judgment 
did  not  address  the  question  of  actual 
knowledge  on  General  Yamashita 's  part 
and  because  the  evidence  linking  Yama- 
shita to  the  atrocities  has  been  por- 
trayed as  weak,  most  legal  scholars 
concluded  that  Yamashita 's  guilt  was 
based  upon  his  commanding  a  unit 
engaged  in  such  widespread  atrocities 
that  he  should  be  held  responsible  for 
them.  It  is  not  clear,  however,  whether 
ascription  arises  from  imputation  of  a 
constructive  knowledge  or  from  a  legal 
concept  of  absolute  responsibility. 

In  reviewing  the  Military  Commis- 
sion's judgment,  we  find  that  the  U.S. 
generals  were  impressed  by  the  scope  of 
the  atrocities  and  hence  believed  that 
General  Yamashita  should  have  known 
about  them  or  did  know  and  lied  about 
his  knowledge.  The  difference  between 
the  two  propositions  is  significant  be- 
cause upon  it  hinges  the  question  as  to 
whether  or  not  personal  guilt  must  be 
proved.  Unfortunately,  the  Commis- 
sion's judgment  failed  to  discuss  ex- 
plicitly whether  it  accepted  or  rejected 
Yamashita's  contention  of  ignorance. 

Because  of  their  perception  of  an 
absence  of  credible  evidence  linking  the 
Japanese  general  to  the  proven  atroci- 
ties, international  legal  scholars  and 
others  have  usually  asserted  that  the 
Commission  accepted  Yamashita's  state- 
ment of  ignorance.  Yet  it  is  equally  as 
credible  to  assort  that  the  Commission 


believed   Yamashita   lied   as   to  believe 
that  it  accepted  his  word. 

If  we  reexamine  the  judgment  we  can 
find  sections  in  which  the  Military 
Commission  exhibited  disbelief  at  what 
Yamashita  told  them  and  seemed  con- 
vinced that  he  ordered  or  knowlingly 
permitted  the  atrocities.  Consider  this 
part  of  the  judgment: 

The  prosecution  presented  evi- 
dence to  show  that  the  crimes 
were  so  extensive  and  widespread, 
both  as  to  time  and  area,  that 
they  must  either  have  been  wil- 
fully permitted  by  the  accused,  or 
secretly  ordered  by  the  accused. 
Captured  orders  issued  by  sub- 
ordinate officers  of  the  accused 
were  presented  as  proof  that  they, 
at  least,  ordered  certain  acts  lead- 
ing directiy  to  exterminations  of 
civilians  under  the  guise  of  elimi- 
nating guerrillas  hostile  to 
Japan.13 

The    Commission's    comments   con- 
cerning Yamashita's  method  of  opera- 
tion displayed  considerable  incredulity. 
The  Japanese  Commanders  testi- 
fied that  they  did  not  make  per- 
sonal inspections  or  independent 
checks  during  the  Philippine  cam- 
paign to  determine  for  themselves 
the     established     procedures    by 
which   their  subordinates  accom- 
plished  their  missions.  Taken  at 
full  face  value,  the  testimony  indi- 
cates  that   Japanese   senior  com- 
manders   operate    in    a   vacuum, 
almost    in    another    world    with 
respect  to  their  troops,  compared 
with  standards  American  generals 
take  for  granted. 1 4 
The  quoted  sections  of  the  judgment 
resulted    from    the    extensive   evidence 
introduced   by   the   prosecution   which 
purported  to  show  that  Yamashita  knew 
of  the  atrocities,  ordered  some  of  them, 
and  was  hcadquarterd  so  close  to  several 
of  the  scenes  of  infamy  that  he  could 
not  have  failed  to  notice  them.  Nothing 
in    the    questioning    by    the    Military 
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Commission  or  in  its  judgment  provides 
a  basis  to  believe  that  the  generals  did 
not  accept  this  evidence.  The  evidence 
linking  Yamashita  to  the  atrocities,  al- 
though often  hearsay,  was  quite  spe- 
cific.15 When  one  combines  the  quan- 
tity of  such  evidence  with  the  judgment, 
it  becomes  difficult  to  believe  that  the 
Military  Commission  accepted  Yama- 
shita's  protestations  of  ignorance. 

The  contention  that  the  Military 
Commission  rejected  Yamashita 's  plea 
of  ignorance  is  strengthened  by  para- 
graphs below  which  describe  how  a 
Board  of  Review  of  Army  officers  in  the 
Pacific  informed  Gen.  Douglas  Mac- 
Arthur  that  Yamashita's  testimony 
could  not  be  believed. 

The  review  conducted  by  General 
MacArthur  is  an  important  and  previ- 
ously unpublished  part  of  the  Yama- 
shita proceedings.  MacArthur's  con- 
firmation of  the  sentence  of  hanging 
followed  his  receipt  of  a  written  review 
which  asserted  that  Yamashita  had  lied. 
The  Board  of  Review  of  five  military 
lawyers,  headed  by  Col.  CM.  Ollivetti, 
the  Theater  Judge  Advocate,  prepared  a 
detailed  analysis  of  the  record  of  trial 
for  MacArthur. !  6 

First,  the  review  presented  evidence 
of  a  deliberate  Japanese  plan  of  exter- 
mination: 

The  following  evidence  indicates  a 
deliberate  plan  of  extermination: 
most  of  the  atrocities  were  com- 
mitted during  a  short  period  in 
February,  1945  .  .  .  and  were  car- 
ried on  under  the  supervision  of 
Japanese  officers  .  .  .  following 
the  same  procedure  of  concen- 
trating the  population  of  a  town 
or  barrio  at  a  convenient  place 
and  killing  them  in  an  orderly 
manner  ....  the  large  scale  upon 
which  attempts  were  made  to 
exterminate  the  male  population 
of  some  places  .  .  .  and  the 
wanton  killing  of  women  and  chil- 
dren .  .  .  indicates  an  intention  to 
wipe     out|    the    people    of    the 


province.  The  deliberate  destruc- 
tion of  whole  towns  and  barrios 
was  also  a  part  of  this  plan  ... 
In  short,  the  Board  of  Review  perceived 
a  conspiracy  to  commit  genocide  di- 
rected or  abetted  by  Yamashita. 

Second,  the  Board  took  special  note 
of  evidence  which  connected  General 
Yamashita  with  actual  knowledge  of  the 
atrocities  perpetrated.  Telford  Taylor, 
who  wrote  that  there  was  "no  evidence 
that  he  [Yamashita]  knew  of  them  [the 
atrocities]  other  than  the  inference  that 
he  must  have  because  of  their  extent"1 8 
should  be  surprised  at  the  amount  of 
evidence  presented  to  the  Commission 
which  indicated  knowledge. 1 9  Ad- 
mittedly, the  evidence  linking  Yama- 
shita to  the  crimes  included  a  number  of 
instances  of  hearsay  evidence  and  con- 
jecture. What  is  important  is  that  the 
Board  of  Review  apparently  believed  it 
and  described  it  to  General  MacArthur 
without  cautioning  him  as  to  its  legal 
validity.20 

Third,  the  Board  of  Review  re- 
affirmed the  validity  of  the  concept  of 
command  responsibility  without  ad- 
dressing the  subject  of  explicit  knowl- 
edge raised  by  the  defense. 

But  since  the  duty  rests  on  a 
commander  to  protect  by  any 
means  in  his  power  both  the  civil 
population  and  the  prisoners  of 
war  from  wrongful  acts  of  his 
command  and  since  the  failure  to 
discharge  that  duty  is  a  violation 
of  the  Laws  of  War,  there  is  no 
reason,  either  in  law  or  morality, 
why  he  should  not  be  held  crimi- 
nally responsible  for  permitting 
such  violations  by  his  subordi- 
nates, even  though  that  action  has 
heretofore  seldom  or  never  been 
taken.  The  responsibility  of  the 
commander  to  control  his  troops 
is  well  understood  by  all  experi- 
enced military  men,  including 
accused  .  .  }  x 
Specific    aspects    of   this   command 
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responsibility  doctrine  were  discussed  in 
the  review  when  it  faulted  the  accused: 
Although  the  attitude  of  the  Fili- 
pino civilians  was  one  of  increas- 
ing hostility,  he  did  not,  though  in 
violation  of  duty  investigate  their 
conditions  at  any  time  nor  did  he 
ever  inspect  prisoner  of  war  or 
civilian  internment  camps,  even 
though  one  was  located  at  his 
headquarters  ...  At  no  time  did 
he  order,  receive  any  report  or 
acquire  any  knowledge  whatever 
of  any  mistreatment  or  killing  of 
civilians,  American  prisoners  of 
war  or  civilian  internees  by  the 
military  police  or  any  of  his  sub- 
ordinates.22 

Fourth,  the  disbelief  in  Yamashita's 
contention  that  he  knew  nothing  of  the 
atrocities,  the  Review  Board's  belief  in 
the  extermination  plan  thesis,  and  the 
credence  given  the  evidence  linking 
Yamashita  to  the  crimes  are  brought 
together  in  the  summary  section  of  the 
review: 

The  only  real  question  in  the  case 
concerns  accused's  responsibility 
for  the  atrocities  shown  to  have 
been  committed  by  members  of 
his  command.  Upon  this  issue  a 
careful  reading  of  all  the  evidence 
impels  the  conclusion  that  it 
demonstrates  this  responsibility. 
In  the  first  place  the  atrocities 
were  so  numerous,  involved  so 
many  people,  and  were  so  wide- 
spread that  accused's  professed 
ignorance  is  incredible.  Then,  too, 
their  manner  of  commission  re- 
veals a  striking  similarity  of  pat- 
tern throughout ...  in  several  in- 
stances there  was  direct  proof  of 
statements  by  the  Japanese  par- 
ticipants that  they  were  acting 
pursuant  to  orders  of  higher  au- 
thorities, in  a  few  cases  Yamashita 
himself  being  mentioned  as  the 
source  of  the  order ....  All  this 
leads  to  the  inevitable  conclusion 
that   the  atrocities  were  not  the 


sporadic  acts  of  soldiers  out  of 
control  but  were  carried  out  pur- 
suant to  a  deliberate  plan  of  mass 
extermination  which  must  have 
emanated  from  higher  authority 
or  at  least  had  its  approval  .... 
From  the  widespread  character  of 
the  atrocities  as  above  outlined, 
the  orderliness  of  their  execution 
and  the  proof  that  they  were  done 
pursuant  to  orders,  the  conclusion 
is  inevitable  that  the  accused 
knew  about  them  and  either  gave 
his  tacit  approval  to  them  or  at 
least  failed  to  do  anything  either 
to  prevent  them  or  to  punish  their 
perpetrators. 

There  was  some  evidence  in  the 
record  tending  to  connect  accused 
even  more  directly  with  the  com- 
mission   of  some  of  the  atroci- 
ties ....  While,  however,  it  may  be 
conceded    that    the  accused  was 
operating   under  some  difficulty 
due  to  the  rapidity  of  the  advance 
of  the  Americans,  there  was  sub- 
stantial   evidence   in    the    record 
that  the  situation  was  not  so  bad 
as  stated  by  the  accused  .  .  ..23 
After  the  findings  and  sentence  were 
confirmed  by  General  MacArthur,  the 
defense  appealed  to  the  Supreme  Court 
of  the  United  States.  Without  examining 
the  substantive  evidence  introduced  in 
the  trial  at  Manila,  the  Supreme  Court 
ruled  that  the  offense  of  which  General 
Yamashita    was  charged  constituted  a 
violation  of  the  laws  of  war: 

The  question  then  is  whether  the 
law  of  war  imposes  on  an  army 
commander  a  duty  to  take  such 
appropriate  measures  as  are  within 
his  power  to  control  the  troops 
under  his  command  for  the  pre- 
vention of  the  specified  acts 
which  are  violations  of  the  law  of 
war  and  which  are  likely  to  attend 
the  occupation  of  hostile  territory 
by  an  uncontrolled  soldiery,  and 
whether  he  may  be  charged  with 
personal     responsibility     for    his 
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failure  to  take  such  measures 
when  violations  result.  That  this 
was  the  precise  issue  to  be  tried 
was  made  clear  by  the  statement 
of  the  prosecution  at  the  opening 
of  the  trial. 

It  is  evident  that  the  conduct 
of  military  operations  by  troops 
whose  excesses  are  unrestrained 
by  the  orders  or  efforts  of  their 
commander  would  almost  cer- 
tainly result  in  violations  which  it 
is  the  purpose  of  the  law  of  war  to 
prevent .... 

These  provisions  plainly  imposed 
on    petitioner  ...  an    affirmative 
duty    to    take  such  measures  as 
were   within  his  power  and  ap- 
propriate in  the  circumstances  to 
protect  prisoners  of  war  and  the 
civilian  population.24 
In  order  to  reinforce  the  point  that 
the  Court  was  not  examining  the  evi- 
dence with  respect  to  the  critical  ques- 
tion of  responsibility  described  above, 
the  Court  first  said,  "We  do  not  here 
appraise  the  evidence  on  which  peti- 
tioner was  convicted,"  and  then  in  a 
footnote    to    the    same    paragraph    re- 
iterated,   "We    do  not   weigh   the   evi- 
dence. We  merely  held  that  the  charge 
sufficiently  states  a  violation  against  the 
law  of  war  .  .  ..2S 

Those  who  read  the  Supreme  Court's 
decision  and  were  disappointed  with  its 
ambiguous  nature  and  its  failure  to 
discuss  certain  questions  raised  by  the 
defense  should  not  be  surprised  to  find 
the  ambiguity  deliberate.  In  a  letter  to 
the  legal  historian  John  P.  Frank  less 
than  1  month  after  the  decision,  Associ- 
ate Supreme  Court  Justice  Wiley  Rut- 
ledge  related  that  the  argument  over  the 
Yamashita  case  and  its  constitutional 
implications  was  bitter  and  deep.  Chief 
Justice  Harlan  Fiske  Stone  deliberately 
omitted  whole  sections  of  constitutional 
argument  from  the  majority  opinion 
because  of  an  inability  of  the  majority 
to  agree  on  its  rationale.26 

The  bitter  dissents  of  Justices  Rut- 


ledge  and  Frank  Murphy  raised  severe 
questions  about  the  fairness  of  the  trial 
as  well  as  the  judicial  principles  asserted. 
Murphy  and  Rutledge  questioned  the 
rules  of  evidence  which  varied  con- 
siderably from  those  used  at  the  time  in 
U.S.  courts-martials,  the  haste  of  the 
trial,  denial  of  fifth  amendment  rights 
to  the  accused,  and  the  appropriateness 
of  the  charge.27  In  describing  the 
process  Murphy  charged  that: 

The  trial  proceeded  with  great 
dispatch  without  allowing  the  de- 
fense time  to  prepare  an  adequate 
case.  Petitioner's  rights  under  due 
process  clause  of  the  Fifth 
Amendment  were  grossly  and 
openly  violated  without  any  jus- 
tification. All  of  this  was  done 
without  any  thorough  investiga- 
tion and  prosecution  of  those 
immediately  responsible  for  the 
atrocities,  out  of  which  might 
have  come  some  proof  or  indica- 
tion of  personal  culpability  on 
petitioner's  part.28 
Associate  Justice  Rutledge  attacked  the 
fairness  of  the  trial  with  equal  fervor: 
One  basic  protection  of  our  sys- 
tem and  one  only,  petitioner  has 
had.  He  has  been  represented  by 
able  counsel,  officers  of  the  army 
he  fought .  . ..  But,  as  will  appear, 
even  this  conceded  shield  was 
taken  away  in  much  of  its  value, 
by  denial  of  reasonable  oppor- 
tunity for  them  to  perform  their 
functions.29 

In  referring  to  the  last  minute  addi- 
tion of  a  Supplemental  Bill  of  Particu- 
lars alleging  59  additional  offenses  and 
the  denial  of  additional  time  for  the 
defense  to  prepare  their  case,  Rutledge 
caustically  added:  "...  this  wide  de- 
parture from  the  most  elementary  prin- 
ciples of  fairness  vitiated  the  proceed- 
ings. When  added  to  the  other  denials  of 
fundamental  right  sketched  above,  it 
deprived  the  proceedings  of  any  sem- 
blance of  trial  as  we  know  that  institu- 
tion. 
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To  those  who  would  charge  unfair- 
ness on  the  basis  of  the  comments 
above,  we  would  respond  that  the 
Supreme  Court  in  its  review  of  the  case 
sustained  the  proceedings.  Although  the 
majority  ruled  neither  on  the  substance 
of  the  evidence  nor  the  question  of 
fairness  per  se,  they  held  that  the 
offense  charged  was  a  violation  of  the 
laws  of  war  and  that  the  safeguards  of 
the  fifth  amendment  and  the  require- 
ments of  the  Articles  of  War  were  not 
applicable  to  a  prisoner  of  war  charged 
with  war  crimes  committed  prior  to  his 
capture.  Put  squarely,  unfairness  was 
upheld. 

At  this  point  we  should  question 
why  legal  scholars  have  asserted  that 
there  was  "no  evidence  that  he  [Yama- 
shita]  knew  of"  the  atrocities.32  The 
answer  appeals  straightforward  The 
Military  Commission  failed  to  address 
the  question  of  knowledge  explicitly, 
and  the  report  of  the  Board  of  Review 
was  not  published.  No  observer  knew 
what  the  generals  and  the  various  re- 
viewing authorities  really  believed.  This 
vacuum  of  understanding  was  quickly 
preempted  by  a  very  aggressive  defense 
team  and  one  of  its  members  in  particu- 
lar, A.  Frank  Reel.  In  the  trial  at  Manila, 
the  hearing  before  the  U.S.  Supreme 
Court  in  Washington,  and  the  campaign 
waged  in  the  press  both  before  and  after 
Yamashita's  execution,  Reel  and  his 
comrades  leaned  heavily  on  a  line  of 
defense  which  asserted  a  lack  of  credible 
evidence  linking  Yamashita  to  the 
atrocities.  These  assertions  were  re- 
peated so  often  that  they  became  ac- 
cepted as  facts.  Associate  Justices 
Murphy  and  Rutledge  incorporated 
Reel's  contentions  concerning  lack  of 
credible  evidence  in  their  sharp  dissents 
and  commented  on  the  Government's 
failure  to  refute  them.33 

After  the  trial  Reel  wrote  an  inter- 
esting account  of  the  Yamashita  pro- 
ceedings which  received  widespread 
publicity  and  is  often  used  as  a  reposi- 
tory of  facts  about  the  trial.34  In  his 


account  Reel  proved  to  his  own  satisfac- 
tion that  any  evidence  which  linked 
Yamashita  to  the  crimes  should  not 
have  been  admitted  or  was  discredited 
when  introduced.  Subsequent  discus- 
sions of  the  trial  have  for  the  most  part 
accepted  Reel's  views  as  stated  by  him 
and  by  the  two  dissenting  Supreme 
Court  Justices.35 

Rutledge 's  and  Murphy's  views  con- 
cerning the  fairness  of  the  trial,  their 
views  on  the  lack  of  evidence  linking 
Yamashita  to  the  crimes,  and  Reel's 
unchallenged  declarations  have  colored 
the  popular  view  of  the  Yamashita  trial. 
It  would  be  well  for  us  to  remember 
that  substantial  evidence  was  introduced 
which  directly  linked  Yamashita  to  the 
crimes.  In  one  instance  his  own  Judge 
Advocate  testified  that  he  had  received 
personal  permission  from  Yamashita  to 
allow  the  Japanese  military  police  to 
punish  captured  Filipino  guerrillas  with- 
out trial.36  The  charge  that  such  evi- 
dence could  not  have  been  admissible  in 
a  U.S.  court  is  irrelevant  to  our  under- 
standing of  the  meaning  of  the  Yama- 
shita verdict.  More  importantly,  the 
Supreme  Court  declined  to  review  the 
evidentiary  rules,  and  the  Military  Com- 
mission heard  evidence  under  these  rules 
which  tended  to  show  General  Yama- 
shita knew  of  the  crimes.  Hence,  the 
conviction  reflected  an  example  of 
command  responsibility  in  which  a  com- 
mander was  convicted  for  crimes  com- 
mitted by  his  forces  about  which  he 
knew  and  failed  to  take  action  or  may 
even  have  directed. 

What  then  should  we  make  of  the 
Yamashita  case?  Telford  Taylor's  thesis 
that  war  crimes  trials  are  what  people 
think  happened  proves  most  valid  in  this 
trial.  Evidence  exists  to  support  the 
belief  that  both  the  members  of  the 
Military  Commission  and  the  Reviewing 
Authority  (General  Mac  Arthur)  believed 
that  Yamashita  knew  of  the  atrocities 
committed  by  his  forces  and  either 
ordered  them  or,  at  minimum,  know- 
ingly  permitted   them.   Hence  the  ver- 
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diet  was  consistent  with  the  accepted 
principle  of  the  international  law  of  war 
that  a  commander  is  responsible  for 
those  actions  which  he  directed  or 
sanctioned.  However,  a  combination  of 
circumstances  established  in  the  Yama- 
shita  case  a  perception  of  a  principle  of 
absolute  responsibility.  The  factors  lead- 
ing to  this  misperception  were:  lack  of 
information  as  to  whether  or  not  the 
Military  Commission  believed  Yama- 
shita;  lack  of  information  concerning 
the  basis  upon  which  General  Mac- 
Arthur  sustained  the  conviction  and 
sentence;  the  ambiguity  of  certain  por- 
tions of  the  Military  Commission's  judg- 
ment; the  hearsay  nature  of  the  evi- 
dence which  linked  Yamashita  to  the 
atrocities;  and  the  manner  in  which  the 
defense  counsel  and  the  dissenting 
Supreme  Court  Justices  couched  the 
central  issue.  The  defense  counsel,  the 
Supreme  Court  Justices,  and  legal 
scholars  appeared  to  believe  that  the 
Military  Commission  accepted  Yama- 
shita 's  protestations  of  ignorance  at  face 
value  and  convicted  him  in  spite  of 
them.  Justice  Frank  Murphy's  descrip- 
tion of  the  action  taken  against  Yama- 
shita, unchallenged  in  the  majority 
opinion,  reflects  the  view  held  subse- 
quently by  most  students  of  interna- 
tional law: 

He  [Yamashita]  was  not  charged 
with    personally    participating   in 
acts  of  atrocity  or  with  ordering 
or   condoning  their  commission. 
Not    even    knowledge    of    these 
crimes  was  attributed  to  him.  It 
was  simply  alleged  that  he  unlaw- 
fully   disregarded    and    failed    to 
discharge  his  duty  as  commander 
to  control  the  operations  of  mem- 
bers of  his  command,  permitting 
them    to    commit    the    acts    of 
atrocity.37 
Legal    scholars    have    subsequently    ac- 
cepted the  so-called  Yamashita  principle 
as    Justice    Murphy    stated    it   without 
reconciling  it  to  later  trials  at  Nurem- 
berg or  elsewhere. 


It  should  be  apparent  from  the  evi- 
dence presented  that  the  public  percep- 
tion of  a  Yamashita  principle  of  abso- 
lute command  responsibility  should  be 
rejected  and  its  use  discredited.  Con- 
trary to  popular  belief,  substantial  evi- 
dence was  introduced  in  the  trial  linking 
Yamashita  to  the  crimes  for  which  he 
was  charged.  Although  the  evidence 
might  be  inadmissible  by  today's  stan- 
dards, the  Supreme  Court  declined  to 
review  the  evidentiary  rules  and  thus 
allowed  them  to  stand.  More  impor- 
tantly, the  Military  Commission  ac- 
cepted the  evidence  as  presented;  the 
judgment  gives  no  reason  to  believe 
otherwise.  Further,  the  Board  of  Review 
left  little  doubt  that  it  believed  General 
Yamashita  knew  of  the  offenses  and 
hence  was  guilty  under  established  inter- 
national law.  Thus,  the  generals  who  sat 
in  judgment  convicted  a  military  com- 
mander whose  troops  committed  war 
crimes  and  who  learned  about  the 
atrocities  and  took  no  punitive  or  pre- 
ventive action.  This  result  clearly  con- 
flicts with  the  various  reports  of  the 
Yamashita  case  which  usually  assert  that 
no  credible  evidence  was  found  to  link 
the  Japanese  general  with  the  offenses 
and  then  announce  a  principle  based 
upon  that  assertion. 

The  next  section  of  this  paper  will 
examine  the  Nuremberg  Subsequent 
Proceedings  which  provide  a  precise  and 
reasonable  articulation  of  command 
responsibility  rendered  in  an  acceptable 
judicial  environment. 

The  Nuremberg  Subsequent  Proceed- 
ings. The  principle  of  limited  command 
responsibility  articulated  at  Nuremberg 
is  consistent  with  the  command  respon- 
sibility doctrine  cited  in  the  Yamashita 
case.  It  is  no  accident  that  Telford 
Taylor  selected  the  word  "Nuremberg" 
for  use  in  the  title  of  a  book  concerning 
principles  derived  from  all  war  crimes 
trials  following  the  Second  World  War. 
To  the  American  public  Nuremberg  is 
both  synonymous  with  war  crimes  trials 
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and  perceived  as  the  accepted  standard 
of  such  trials.  Additionally,  the  conduct 
of  the  trials  at  Nuremberg  evoked  less 
criticism  of  their  fairness  and  received 
far  more  praise  for  their  judicial  re- 
straint than  did  certain  of  the  U.S. 
Military  Commissions  in  the  Far  East  or 
the  International  Military  Tribunal  for 
the  Far  East.38 

Two  types  of  trials  were  conducted 
at  Nuremberg.  During  1945-1946  the 
International  Military  Tribunal  at 
Nuremberg  tried  the  major  war  crimi- 
nals including  Goering,  Hess,  Keitel, 
Speer,  and  others.  Upon  completion  of 
this  tribunal,  the  United  States,  under 
international  auspices,  conducted  the 
Nuremberg  Subsequent  Proceedings; 
these  consisted  of  1 2  trials  against  major 
groups  of  German  leaders,  including 
government  ministers,  justices,  diplo- 
mats, and  others.  Two  cases  against 
military  leaders  have  relevance  for  the 
study  of  "Command  Responsibility": 
Case  No.  7,  U.S.  v.  List  et.  al.,  "The 
Hostages  case";  and  Case  No.  12,  U.S.  v. 
von  Leeb  et.  al,  "The  High  Command 
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"The  High  Command  case"  con- 
cerned the  trial  of  14  German  Army, 
Navy,  and  Air  Force  leaders  for  plotting 
aggressive  war  and  implementing  illegal 
orders  such  as  the  "Commissar  Order," 
the  "Barbarossa  Order,"  the  "Com- 
mando Order,"  and  the  "Night  and  Fog 
Decree."  Most  of  the  alleged  offenses 
occurred  on  the  Russian  front.39 

The  most  prominent  defendant  in 
"The  High  Command  case"  was  Field 
Marshal  Wilhelm  von  Leeb,  who  com- 
manded, among  other  units,  Army 
Group  North  on  the  Russian  front  from 
June  1941  to  January  1942.  Von  Leeb 
was  charged  with  war  crimes  and  crimes 
against  humanity  through  the  commis- 
sion of  crimes  against  enemy  belliger- 
ents and  prisoners  of  war.  Specifically, 
the  Chief  Counsel  of  War  Crimes,  Brig. 
Gen.  Telford  Taylor,  charged  that  Von 
Leeb:  implemented  the  "Commissar 
Order"  calling  for  the  immediate  execu- 


tion of  Soviet  political  officers  captured 
by  German  forces;  implemented  the 
"Barbarossa"  jurisdictional  order  which 
called  for  the  execution  of  captured 
Russian  partisans;  and  condoned  crimes 
against  civilians  through  the  activities  of 
the  Einsatzgruppes  which  operated  in 
the  Army  Group  rear  area  and  were 
responsible  for  the  execution  of  thou- 
sands of  civilians.4 

Von  Leeb  put  forward  a  vigorous 
defense.  First,  he  asserted  that  he  had 
opposed  illegal  orders  such  as  the  "Com- 
missar Order"  and  had  not  disseminated 
them.  Second,  he  maintained  that  he 
had  received  no  reports  of  executions  of 
Russian  soldiers  or  civilians  and  that  he 
was  unaware  of  the  operations  of  the 
Einsatzgruppes,  although  credible  evi- 
dence proved  that  their  activities  were 
widespread  and  notorious.4 1 

In  effect,  Von  Leeb  presented  a 
defense  that  had  many  elements  in 
common  with  that  of  General  Yama- 
shita.  How  was  it  received?  The  prosecu- 
tion's closing  arguments  in  the  Von 
Leeb  case  were  reminiscent  of  the  prose- 
cution arguments  at  Manila  in  the  fall  of 
1945.  In  respect  to  Von  Leeb  himself, 
the  prosecution,  under  Taylor's  direc- 
tion, charged: 

The  prosecution  suggests  that 
these  so-called  "defenses"  are 
miserable  fabrications,  and  that 
the  record  proves  incontrovertibly 
that  the  Commissar  Order  was 
distributed  and  carried  out  within 
von  Leeb's  Army  Group,  with  von 
Leeb's  knowledge  and  resulted  in 
the  outright  murder  of  numerous 
prisoners  of  war  ....  Whether  von 
Leeb  himself  passed  the  order  to 
the  Fiftieth  Corps,  or  whether, 
knowing  that  the  Sixteenth  Army 
would  pass  the  orders  to  them,  he 
took  no  action  to  prevent  this, 
seems  to  the  prosecution  a  totally 
academic  question  .  .  ..  von  Leeb's 
testimony  that  he  did  not  learn  of 
the  reports  concerning  the  shoot- 
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ings  of  commissars  pursuant  to 
the  order  is  totally  incredible.42 
In  its  judgment  the  tribunal  ex- 
amined closely  the  evidence  directly 
linking  Von  Leeb  with  crimes  against 
enemy  belligerents  or  prisoners  of  war 
and  found  him  not  guilty  of  executing 
Red  army  soldiers  within  his  area,  not 
guilty  of  the  murder  or  slave  labor 
recruitment  of  civilians  in  his  area,  not 
guilty  of  the  pillage  of  public  and 
private  property,  and  not  guilty  of 
criminal  conduct  in  the  siege  6f  Lenin- 
grad. What  is  significant  about  this  find- 
ing is  that  Von  Leeb  was  found  not 
guilty  of  the  first  two  charges  even 
though  credible  evidence  was  presented 
that  such  criminal  activities  occurred 
within  his  Army  Group  area.  The  court 
found  Von  Leeb  guilty  of  implementing 
the  "Barbarossa"  jurisdiction  order 
which  specified  execution  for  certain 
types  of  Russian  guerrillas  captured.  He 
was  sentenced  to  3  years  in  prison,  given 
credit  for  pretrial  confinement,  and 
released  at  the  end  of  the  trial.43 

In  its  judgment  rendered  on  Von 
Leeb  and  his  codefendants,  the  court 
dealt  rather  specifically  with  the  subject 
of  command  responsibility: 

Modern  war  such  as  the  last  war 
entails  a  large  measure  of  decen- 
tralization. A  high  commander 
cannot  keep  completely  informed 
of  the  details  of  military  opera- 
tions of  subordinates  and  most 
assuredly  not  of  every  administra- 
tive measure.  He  has  the  right  to 
assume  that  details  entrusted  to 
responsible  subordinates  will  be 
legally  executed.  The  President  of 
the  United  States  is  Commander 
in  Chief  of  its  military  forces. 
Criminal  acts  committed  by  those 
forces  cannot  in  themselves  be 
charged  to  him  on  the  theory  of 
subordination.  The  same  is  true  of 
other  high  commanders  in  the 
chain  of  command.  Criminality 
does  not  attach  to  every  individ- 
ual  in    this   chain    of   command 


from  that  fact  alone.  There  must 
be  a  personal  dereliction.  That  can 
occur  only  where  the  act  is  di- 
rectly traceable  to  him  or  where 
his  failure  to  properly  supervise 
his     subordinates     constitutes 
criminal  negligence  on  his  part.  In 
the  latter  case  it  must  be  a  per- 
sonal   neglect    amounting    to    a 
wanton,  immoral  disregard  of  the 
action     of     his     subordinates 
amounting  to  acquiescence.44 
Later  the  tribunal  stated  explicitly 
that,   "...  the  commander  must  have 
knowledge    of   these  offenses  and  ac- 
quisesce    or    participate    or   criminally 
neglect  to  interfere  in  their  commission 
and  that  the  offenses  must  be  patently 
criminal."45 

In  dealing  with  its  judgment  on  Von 
Leeb,  the  tribunal  categorically  rejected 
the  prosecution's  arguments  and  said: 
The  evidence  suggests  that  crimi- 
nal orders  were  executed  by  units 
subordinate  to  the  defendant  and 
criminal  acts  were  carried  out  by 
agencies  under  his  command.  But 
it   is   not   considered   under  the 
situation    outlined    that   criminal 
responsibility     attaches     to    him 
merely  on  the  theory  of  subordi- 
nation and  overall  command.  He 
must  be  shown  both  to  have  had 
knowledge  and  to  have  been  con- 
nected   with    such    criminal    acts 
either  by  way  of  participation  or 
criminal  acquiescence.46 
Additionally,  the  court  further  stated 
in  another  part  of  the  Von  Leeb  judg- 
ment: 

While  he  [von  Leeb]  had  the  right 
to  issue  orders  to  his  subordinates 
concerning  such  matters,  he  also 
had  the  right  to  assume  that  the 
officers  in  command  of  those 
units  would  properly  perform  the 
function  which  had  been  en- 
trusted to  them  by  higher  authori- 
ties, both  as  to  the  proper  care  of 
prisoners  of  war  or  the  uses  to 
which  they  might  be  put.47 
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The  cases  of  Von  Leeb's  codefen- 
dants  are  not  of  concern  here  since 
those  who  were  found  guilty  of  crimes 
against  enemy  belligerents  or  prisoners 
of  war  faced  overwhelming  evidence 
which  linked  them  to  both  knowledge 
and  direction  of  such  crimes.  No  real 
doubt  exists  that  a  commander  who 
directs  illegal  acts  against  civilians  or 
prisoners  of  war  or  who  knows  of  such 
acts  by  troops  under  his  command  and 
fails  to  take  proper  action  bears  criminal 
responsibility. 

A  second  Nuremberg  trial  which 
offers  insights  into  the  issue  of  com- 
mand responsibility  was  the  trial  of 
Wilhelm  List  and  others,  commonly 
known  as  the  "Hostages  Case."  Field 
Marshal  Wilhelm  List  and  11  other 
German  officers  were  brought  to  trial 
during  the  Nuremberg  Subsequent  Pro- 
ceedings on  the  charge  that  they  had 
committed  war  crimes  and  crimes 
against  humanity.  The  charges  reflected 
the  cruel  and  bloody  reprisals,  including 
the  shooting  of  hostages,  that  the  Ger- 
man generals  had  inflicted  on  the  popu- 
lations of  Greece,  Yugoslavia,  and 
Albania.  All  but  two  of  the  defendants 
were  found  guilty  in  varying  degrees.48 

The  case  affirmed  the  principle  of 
the  responsibility  of  the  commander  for 
the  actions  of  his  forces.  On  the  other 
hand,  specific  evidence  was  introduced 
linking  knowledge  of  the  atrocities,  as 
well  as  direction  in  some  instances,  to 
the  defendants.  Defendants  in  this  case 
were  unable  to  prove  ignorance  since 
lesser  officials  regularly  reported  all 
reprisals  to  the  senior  commanders. 
Several  of  the  defendants  were  found 
not  guilty  of  implementing  the  "Com- 
missar Order"  within  their  units  al- 
though cases  of  its  implementation  were 
proven.  The  prosecution  lost  on  such 
charges  when  it  was  unable  to  link  the 
defendants  with  direct  knowledge  of  the 
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crimes. 

The  implications  of  the  Nuremberg 
Subsequent  Proceedings  for  the  issue  of 


command  responsibility  are  impressive. 
In  a  series  of  trials  conducted  under 
international  auspices,  panels  of  U.S. 
civilian  judges,  operating  in  a  more 
judicial  atmosphere  than  that  which 
prevailed  in  Manila  in  1945,  rejected  the 
doctrine  of  absolute  command  responsi- 
bility apparently  established  in  the 
Yamashita  case  and  established  more 
limited  and  reasonable  standards  con- 
cerning a  commander's  responsibility 
for  the  actions  of  his  command.  The 
negligence  of  the  commander  had  to  be 
"personal."  Knowledge  of  the  crime  had 
to  be  shown.  The  civilian  judges  at 
Nuremberg  seemed  better  able  than  the 
generals  at  Manila  to  acknowledge  the 
difficulties  of  discipline  in  unusual  situa- 
tions, the  reliance  of  a  commander  on 
his  subordinates,  and  the  breadth  and 
scope  of  activities  under  the  control  of 
senior  military  commanders. 

Vietnam.  Telford  Taylor's  allegations 
against  General  Westmoreland  and  other 
U.S.  military  commanders  are  based 
upon  the  underlying  assumption  that 
war  crimes  committed  by  U.S.  forces 
have  been  so  numerous  that  U.S.  mili- 
tary leaders  should  have  known  of  them 
and  hence  prevented  them.  This  allega- 
tion has  been  stated  more  explicitly  by 
others.50 

How  can  the  U.S.  military  leaders 
reply?  This  is  a  question  which  every 
military  professional  must  be  able  to 
discuss.  A  reply  to  this  question  might 
proceed  on  two  different  planes.  First, 
the  number  of  criminal  or  unlawful  acts 
committed  by  U.S.  forces  would  not 
seem  as  widespread  to  a  U.S.  general  as 
they  would  to  a  Telford  Taylor  or  a 
Richard  Falk  because  many  of  the  acts 
considered  unlawful  by  Taylor  or  Falk 
might  be  considered  legal  under  interna- 
tional law.  Second,  U.S.  military  leaders 
could  establish  a  vigorous  affirmative 
defense  through  demonstration  of  the 
command  policies,  command  briefings, 
individual  briefings,  and  punishments 
rendered  against  perpetuators  of  unlaw- 
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ful  acts.  Each  of  the  two  planes  will  be 
briefly  presented. 

What  are  the  unlawful  acts  charged 
against  the  United  States?  The  charges 
include:  excessive  use  of  aerial  and 
artillery  firepower  resulting  in  the  un- 
necessary death  of  civilians,  unlawful 
relocation  of  South  Vietnamese  civil- 
ians, wanton  destruction  of  property, 
and  torture  and  murder  of  prisoners  of 


war 
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The  first  line  of  defense  of  a  U.S. 
military  leader  against  charges  of  wide- 
spread criminal  activity  in  Vietnam  is  to 
assert  that  many  of  the  acts  branded 
unlawful  by  the  "war  crimes  publicists" 
are  acts  which  are  legally  defensible 
under  the  U.S.  Government's  interpreta- 
tion of  the  international  law  of  war. 
What  is  not  understood  by  most  of  the 
public  and  is  ignored  by  many  of  the 
military's  detractors  is  that  the  number 
of  criminal  acts  committed  by  U.S. 
forces  is  a  function  of  how  one  ad- 
dresses four  specific  issues:  the  interna- 
tional legality  of  the  U.S.  presence  in 
Vietnam,  the  independence  of  the 
Saigon  regime,  the  intent  of  the  U.S. 
military  commanders  in  implementing 
certain  courses  of  strategy  and  tactics, 
and  the  reasonableness  of  the  reply  to  a 
charge  of  conducting  certain  "unlawful 
acts"  that  the  acts  were  indeed  lawful. 
Telford  Taylor  acknowledged  part  of 
this  matrix  of  issues  in  Nuremberg  and 
Vietnam.52 

The  legality  of  the  American  pres- 
ence and  the  independence  of  the  Sai- 
gon regime  place  the  legal  relationship 
of  the  U.S.  forces  to  the  South  Vietna- 
mese citizens  on  a  considerably  dif- 
ferent basis  than  that  which  would 
obtain  if  the  U.S.  forces  were  occupying 
South  Vietnam  following  an  invasion. 
The  position  that  the  U.S.  Government 
can  offer  on  this  issue  is  at  least  as 
strong  as  the  position  of  the  Govern- 
ment's detractors.  Persuasive  briefs 
which  a  reasonable  man  should  find 
believable  have,  been  written  supporting 


the  U.S.  position.5"1  Acceptance  of  the 
reasonableness  of  the  legality  of  the 
U.S.  intervention  and  the  independence 
of  the  Saigon  regime  strengthens  con- 
siderably the  already  strong  legal  de- 
fense of  civilian  relocation,  for  example. 
The  citizens  of  a  cobelligerent  do  not 
enjoy  the  same  protections  from  their 
allies  that  the  civilians  of  an  occupied 
nation  should  expect  from  the  occupier. 
A  country's  power  to  relocate  its  in- 
habitants in  order  to  prosecute  a  war  is 
virtually  unlimited.54  The  lack  of 
clamor  concerning  extensive  relocation 
activities  in  Kenya  and  Malaya  is  mute 
evidence  of  international  acceptance  of 
such  practices.  One  has  to  recognize 
only  that  the  United  States  has  a  reason- 
able legal  defense  of  its  intervention, 
without  accepting  that  defense,  in  order 
to  undercut  certain  of  the  war  crimes 
charges.  Relocation  activities  may  also 
be  defended  by  recourse  to  the  "Hos- 
tages case"  at  Nuremberg  wherein  the 
tribunal  declared  that  the  inhabitants  of 
occupied  territories  may  be  relocated  in 
order  to  prosecute  antiguerrilla  cam- 
paigns.55 

Intent  is  perhaps  the  major  con- 
sideration in  the  question  of  the  use  of 
airpower  and  artillery.  If  the  United 
States  intended  to  use  air  and  artillery 
to  terrorize  the  peasantry  or  for  re- 
prisals, as  Neil  Sheehan  charges,  then 
such  use  would  probably  be  illegal.56 
On  the  other  hand,  a  military  com- 
mander may  legally  employ  air  and 
artillery  firepower  against  a  populated 
area  from  which  he  is  receiving  fire  or 
which  is  offering  armed  resistance.  It 
is  unfortunate  but  not  illegal  if  the 
commander  unintentionally  erred  in  his 
judgment  about  the  size  of  the  force  he 
faced  and  caused  excessive  civilian 
casualties.  Precise  estimates  of  enemy 
strength  are  extraordinarily  difficult  in 
fighting  guerrillas  in  or  near  villages. 
Two  snipers  armed  with  Russian  AK47 
automatic  rifles  can  sound  like  a 
platoon,  thereby  causing  an  opposing 
platoon  commander  to  decide  he  needs 
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fire   support  to  neutralize   the  enemy 
opposition. 

The  natural  tendency  of  battlefield 
commanders  is  to  take  steps  to  avoid 
excessive  casualties  to  their  own  units 
through  the  employment  of  all  fire- 
power means  available  to  them.  Ad- 
mittedly, such  practices  can  produce 
counterproductive  results  in  guerrilla 
wars,  but  it  is  international  legality  and 
not  effectiveness  of  counterinsurgency 
practices  with  which  we  are  concerned. 
This  tendency  to  minimize  battlefield 
casualties  results,  to  some  extent,  from 
the  responsibility  felt  by  American 
leaders  to  account  to  the  American 
public  for  the  lives  of  their  sons.  Lest 
anyone  assert  that  manifestations  of  this 
tendency  in  Vietnam  are  evidence  of 
racist  attitudes  toward  "inferior 
peoples,"  one.  need  only  recollect  the 
extravagant  artillery  and  tactical  air- 
power  the  United  States  employed 
against  the  Germans  in  Western  Europe 
in  1944-1945. 

In  their  concern  with  civilian  casual- 
ties, the  media  representatives  have  lost 
sight  of  the  fact  that  international  law 
provides  only  the  most  rudimentary 
protections  to  civilians  caught  in  the 
midst  of  combat  operations.  Although 
civilians  enjoy  an  immunity  from  direct 
attack,  it  is  not  an  absolute  immunity. 
The  law  of  war  acknowledges  that  the 
killing  and  wounding  of  civilians  is  often 
an  incidental  aspect  of  the  lawful  con- 
duct of  military  operations.  Incidental 
injury  to  civilians  is  not  unlawful  so 
long  as  it  does  not  violate  a  mandatory 
rule  of  the  law  of  war,  is  justified  by  the 
rule  of  necessity,  and  the  suffering 
caused  is  not  disproportionate  to  the 
military  advantage  gained.58  Even  the 
more  recent  Draft  Rules  for  the  Limita- 
tion of  the  Dangers  Incurred  by  the 
Civilian  Population  in  Time  of  War 
specifically  recognize  the  limited  nature 
of  the  immunity  enjoyed  by  the  civilian 
population.5  9  As  Telford  Taylor  puts  it, 
"The  death  of  an  infant  in  consequence 
of     military     operations  .  .  .  does     not 


establish    that   a    war  crime   has  been 
committed/'60 

The  important  point  is  that  an  in- 
formed and  objective  observer,  viewing 
the  battlefield,  would  not  perceive  as 
many  unlawful  acts  as  Richard  Falk 
might  see.  The  informed  and  objective 
observer  would  understand  the  intent 
behind  many  of  the  actions  that  others 
might  consider  unlawful  and  the  specific 
context  within  which  they  occurred. 
Hence,  it  is  a  Procrustean  feat  to  charge 
that  the  military  leaders  are  guilty  of 
war  crimes  because  so  many  war  crimes 
took  place  that  they  must  have  known 
of  them  and  perhaps  ordered  them. 
Battlefield  actions  which  in  Richard 
Falk's  view  are  criminal  may  seem  law- 
ful and  necessary,  even  if  tragic,  to  the 
knowledgeable  officer. 

It  must  be  noted  that  the  previously 
described  defense  of  the  military  is 
asserted  only  within  an  admittedly  nar- 
row framework  of  international  law 
since  it  is  within  this  framework  that 
the  military's  critics  purport  to  operate 
as  they  accuse  the  United  States  of  war 
crimes.  The  paper  does  not  attempt  to 
reply  on  the  more  transcendent  moral 
plane. 

The  second  part  of  the  reply  of  the 
American  military  leader  to  the  charge 
of  war  crimes  would  be  to  assert  the 
number  of  actions  taken  to  prevent  war 
crimes.  General  Westmoreland,  General 
Abrams,  and  the  entire  military  chain  of 
command  can  establish  an  active  de- 
fense by  demonstrating  the  steps  taken 
in  war  crimes  prevention-a  case  which 
none  of  the  German  or  Japanese  gen- 
erals could  argue.  Space  limitations  pre- 
clude full  development  of  the  U.S. 
defense,  but  the  outline  will  be 
sketched.  The  Vietnam  participant  can 
expand  this  from  his  own  experience. 

From  the  early  days  of  the  buildup 
of  U.S.  ground  forces,  the  American 
command  in  Saigon  took  strong,  active 
steps  to  minimize  civilian  casualties.  The 
command  action  proceeded  along  three 
dimensions;     (1)     command     policies 
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passed  through  the  chain  of  command, 
(2)  briefings  for  the  individual  soldier, 
and  (3)  investigation  of  apparent  unlaw- 
ful acts  and  punishment  of  perpetrators. 
Perusal  of  the  Military  Assistance  Com- 
mand Vietnam  (MACV)  files  indicates 
that  minimization  of  civilian  casualties, 
treatment  of  enemy  prisoners,  and  the 
rules  of  engagement  which  govern  fire- 
power use  were  major  concerns  of  the 
U.S.  commander.  The  records  of  the 
commanders'  conferences  held  by  Gen- 
eral Westmoreland  contain  periodic 
warnings  to  this  effect.6  l  The  policies 
and  rules  of  engagement  have  been 
declared  "virtually  impeccable"  even  by 
Telford  Taylor6  2  and  were  eulogized  by 
a  representative  of  the  International 
Committee  of  the  Red  Cross  who  pro- 
nounced the  MACV  policy  for  the 
handling  of  POW's,  "...  a  brilliant  ex- 
pression of  a  liberal  and  realistic  atti- 
tude."63 Commanders'  conferences 
down  to  division  level  usually  included 
similar  admonitions  concerning  civilian 
casualties,  handling  of  POW's,  and  the 
rules  of  engagement. 

A  second  aspect  of  U.S.  policy  con- 
cerns the  briefs  received  by  individual 
soldiers.  Each  soldier  arriving  in  Viet- 
nam received  from  his  unit  a  briefing 
concerning  the  rules  of  engagement, 
attitudes  toward  civilians,  and  the 
handling  of  prisoners  of  war.  More 
importantly,  he  was  issued  two  small 
wallet-sized  cards  called,  "Nine  Rules" 
and  "The  Enemy  in  Your  Hands."  The 
"Nine  Rules"  stressed  the  necessity  to 
maintain  a  humane  attitude  toward  the 
Vietnamese  people.  "The  Enemy  in 
Your  Hands"  reiterated  in  simplified 
terms  the  provisions  of  the  Geneva 
Convention  concerning  the  handling  of 
prisoners  of  war.  Many  commanders  of 
combat  units  regularly  inspected  their 
commands  to  ensure  retention  of  these 
cards. 

Finally,  one  must  take  note  of  the 
punitive  aspects  of  U.S.  policy.  MACV's 
policy  required  investigation  of  all  alle- 
gations  of   unlawful    acts  and  courts- 


martial  where  appropriate.  During  the 
period  1965  to  1971,  investigated  al- 
legations of  war  crimes  or  of  offenses  of 
violence  against  Vietnamese  nationals 
resulted  in  the  conviction  of  176  U.S. 
Army  personnel  and  22  sentences  of  life 
imprisonment  to  members  of  all  ser- 
vices.64 Some  of  the  more  sensational 
press  stories  about  atrocities  have  re- 
sulted from  evidence  introduced  at 
courts-martials.  The  fact  that  individuals 
were  court-martialed  for  the  offenses 
was  underplayed  in  the  rush  to  describe 
"current  military  practices."65 

Conclusion.  What  conclusions  can  be 
drawn  from  this  analysis?  First,  the  legal 
realities  of  the  Yamashita  case  differ 
considerably  from  the  public  percep- 
tion. Contrary  to  references  in  recent 
books  and  articles,  the  Yamashita  case 
did  not  establish  a  standard  of  absolute 
command  responsibility  wherein  a  com- 
mander could  be  held  criminally  liable 
for  the  actions  of  his  command  even  if 
he  was  ignorant  of  their  transgressions 
or  was  unable  to  influence  them.  The 
Military  Commission  which  tried  Gen- 
eral Yamashita  heard  evidence  which 
directly  linked  him  to  the  knowledge  of 
offenses  committed  by  his  troops.  On 
the  basis  of  this  evidence,  the  Commis- 
sion found  Yamashita  guilty  of  failing 
to  control  his  subordinates.  The  case 
represents  a  reasonable  standard  of  com- 
mand responsibility  which  states  that  a 
commander  can  be  held  liable  for  the 
actions  of  his  troops  if  he  knows  of 
them  or  blatantly  ignores  them  and  fails 
to  take  appropriate  action. 

The  Nuremberg  Subsequent  Proceed- 
ings provide  a  clearer  example  of  limited 
command  responsibility  consistent  with 
this  paper's  view  of  the  Yamashita  case. 
The  Court  in  the  "High  Command  case" 
was  quite  explicit  in  its  rationale.  The 
judgment  stated  that  dereliction  must 
be  personal  and  knowledge  must  be 
shown  in  order  to  convict  commanders 
for  the  offenses  committed  by  their 
command.  In  view  of  the  judicious  and 
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restrained  nature  of  the  Nuremberg 
trials  and  the  expansive  rationale  of- 
fered by  the  court,  why  is  it  that  the 
war  crimes  publicists  feel  compelled  to 
apply  their  version  of  the  Yamashita 
case  to  U.S.  conduct  in  Vietnam?  The 
teachers  and  students  of  international 
law  need  to  reconsider  such  actions. 

The  war  crimes  trials  examined  in 
this  paper  offer  a  reasonable  and  fairly 
unambiguous  standard  concerning  com- 
mand responsibility  under  the  interna- 
tional law  of  war.  A  commander  is 
responsible  for  the  actions  of  his  sub- 
ordinates. He  is  required  to  take  steps  to 
prevent  war  crimes,  to  halt  their  con- 
tinuation when  he  discovers  them,  and 
to  punish  the  wrongdoers.  He  would  be 
found  guilty  if  he  knew  of  crimes 
committed  by  members  of  his  command 
or  had  reason  to  know  of  them  and 
failed  to  take  the  requisite  action.  The 
tribunals  left  unanswered  the  degree  of 
efficiency  required  from  the  com- 
mander in  preventing  war  crimes,  in 
discovering  information  about  them, 
and  in  punishing  wrongdoers.  In  many 
ways,  this  is  the  core  issue  between  the 


U.S.  generals  and  their  accusers  con- 
cerning Vietnam.  The  generals  probably 
wish  they  had  been  more  efficient  in 
preventing  unlawful  actions.  The  ac- 
cusers seem  to  be  demanding  perfection. 
Resolution  of  this  dilemma  lies  in  the 
question  of  "intent." 

The  Falks  and  the  Sheehans  seem  to 
forget  that  culpability  in  war  crimes 
often  hangs  on  "intent."  The  legal 
defense  available  to  U.S.  leaders  com- 
bined with  a  genuine  demonstrated  in- 
tent   to    minimize    civilian    casualties 

provides  a  defense  of  such  strength  that 
it  strains  the  imagination  of  a  knowl- 
edgeable observer  to  visualize  any  senior 
U.S.  military  leader  being  convicted 
under  the  Nuremberg  precedent  for  U.S. 
practices  in  Vietnam. 

Three  conclusions  emerge.  First,  the 
so-called  Yamashita  principle  does  not 
exist  legally.  Second,  the  Nuremberg 
trials  established  a  standard  of  com- 
mand responsibility  which  demands 
proof  of  personal  negligence  or  personal 
participation.  Third,  the  U.S.  military 
actions  in  Vietnam  are  backed  by  a  solid 
defense  of  policy,  deeds,  and  intent. 
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THE  POSITION  OF  INDIVIDUALS 


IN  INTERNATIONAL  LAW 


Herbert  W.  Briggs 


In  the  PELEUS  War  Crimes  Trial,  the 
British  judge  advocate  characterized 
'customary  international  law"  as: 
"nothing  but  a  body  of  rules  and 
customs,  expressing  the  common  sense 
of  civilized  nations."  I  would  like  to 
make  my  first  parenthetical  remark  at 
this  point  by  saying  that  I  have  been 
tremendously  impressed  by  the  com- 
mon sense  approach  of  the  draft  Law 
Instructions  for  Naval  Warfare. 

The  PELEUS,  a  Greek  tramp 
freighter  of  some  8,800  tons,  with  a 
crew  of  thirty-five  British,  Greek, 
Egyptian,  Chinese,  Chilean,  Russian  and 
Polish,  was  under  British  charter.  She 
was  torpedoed  in  the  South  Atlantic  at 
about  7:00  P.M.  on  the  evening  of 
March  13,  1944,  on  the  way  from 
Freetown  to  Argentina.  She  was  tor- 
pedoed by  a  German  submarine,  the 
U-852,  with  Captain  Heinz  Eck  as  com- 
mander, and  she  went  down  immedi- 
ately. 

A  few  survivors  managed  to  get  on 
rafts  or  wreckage.  The  sub  was  surfaced 
at  all  times  and,  after  picking  up  the 
ship's  third  officer  and  a  rating  for 
questioning,  returned  them  to  a  raft, 
steamed  away,  about  a  thousand  meters, 
and  then  returned  and  fired  intermit- 
tently on  the  survivors  with  machine 
guns  for  a  period  of  five  hours,  with 
some  of  the  officers  actually  throwing 
hand  grenades.  Three  men  survived  the 
attempt  to  exterminate  them  and  were 


picked  up  on  April  20,  five  or  six  weeks 
later,  by  a  Portuguese  freighter. 

The  submarine  was  later  captured— 
on  May  2,  1945— after  having  been 
beached  off  Somaliland  as  a  result  of  a 
British  air  attack.  The  U-boat's  log,  with 
German  thoroughness,  recorded  the 
sinking  of  the  PELEUS. 

The  captain,  the  first  officer,  the 
chief  engineer,  the  ship's  doctor  (or  the 
medical  officer)  and  a  rating  were  in- 
dicted before  a  British  military  tribunal 
sitting  in  Hamburg,  Germany,  in  Oc- 
tober, 1945.  They  were  indicted  on  a 
charge  not  of  unlawful  sinking  but  of 
committing  a  war  crime:  namely,  that  in 
violation  of  the  laws  and  usages  of  war 
they  were  concerned  in  the  killing  of 
members  of  the  crew  of  the  PELEUS, 
allied  nationals,  by  firing  and  throwing 
grenades  at  them. 

The  captain  did  not  plead  the  de- 
fense of  "superior  orders.'  Despite 
secret  orders,  which  had  been  given  to 
all  U-boat  commanders  leaving  Kiel 
after  September,  1942  (and  I  quote  a 
copy  which  was  found):  "rescue  runs 
counter  to  the  rudimentary  demands  of 
warfare  for  the  destruction  of  enemy 
ships  and  crews,"  it  is  ambiguous  with 
reference  to  the  treatment  of  surviving 
crewmen. 

There  was  an  attempt  in  the  Donitz 
trial,  of  the  major  Nuremberg  criminals, 
to  get  the  official  text  of  this  but  the 
charge    against    Donitz,    based   on    this 
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order,  was  dropped.  I  will  read  it  again. 
The  words  are  ambiguous.  The  instruc- 
tions were  given  orally  to  all  submarine 
commanders.  The  commander— and  pos- 
sibly the  first  officer— knew  the  content 
of  the  secret  instructions  and  others 
were  aware  (according  to  the  evidence 
that  came  out  in  the  trial)  that  there 
were  secret  instructions,  but  they  did 
not  know  their  content.  "Rescue  runs 
counter  to  the  rudimentary  demands  of 
warfare  for  the  destruction  of  enemy 
ships  and  crews." 

The  captain's  defense  was  "opera- 
tional necessity,"  and  a  denial— in 
which  all  defendants  joined— of  trying 
to  kill  the  survivors.  It  seemed  that 
they  were  merely  trying  to  destroy  the 
wreckage  because  four  of  Germany's 
newest,  shiniest  submarines  had  gone 
down  in  that  area  in  the  preceding 
months. 

In  remaining  at  the  place  of  sinking, 
the  submarine  lost  over  five  (5)  hours. 
The  testimony  showed  that  she  could  go 
eighteen  (18)  knots  on  the  surface  at 
night.  The  captain,  after  having  the 
members  of  the  crew  and  officers  fire 
on  the  wreckage  for  about  five  hours, 
got  underway  and  then  went  below  to 
broadcast  to,  as  he  testified,  "a  some- 
what restive  crew."  He  reminded  them 
that  allied  aviators  were  bombing  inno- 
cent German  women  and  children— 
perhaps  their  wives  and  children.  At  the 
trial,  he  was  asked  why  it  was  necessary 
to  make  this  broadcast  if  he  had  only 
been  firing  at  bits  of  wreckage. 

The  first  officer  had  protested  to  the 
captain  against  the  shooting  and  pointed 
out  that  it  was  a  violation  of  interna- 
tional law.  He  went  below,  made  out  a 
report  of  interrogatories  which  he  had 
had  with  the  third  officer  of  the  sunken 
ship,  came  back  up  and  found  a  seaman 
using  a  machine  gun  and  firing  at  bits  of 
wreckage.  He  grabbed  the  machine  gun 
from  the  sailor  and  he,  himself,  fired. 

He  was  asked  at  the  trial  why  he  did 
this.  He  said:  "Well,  this  man  had  an 
illegitimate  child  and  I  did  not  want  to 


see  those  people  killed  by  a  person  of 
such  a  bad  character." 

So  far  as  the  doctor  was  concerned, 
he  was  asked  if  he  did  not  know  that 
this  was  contrary  to  the  rules  of  naval 
warfare.  He  said:  "Yes." 

They  then  asked:  "Why  did  you 
fire?" 

The  doctor  replied:  "Well,  it  was  our 
first  kill— and  it  was  all  very  exciting." 
For  the  benefit  of  a  court,  which 
included  British  and  Greek  naval  offi- 
cers, the  British  judge  advocate  summed 
up  in  part  as  follows: 

You  should  be  in  no  way  em- 
barrassed or  put  out  by  the 
alleged  complications  of  interna- 
tional law,  which  it  has  been 
suggested  surround  such  a  case  as 
this.  International  law  is  nothing 
but  a  body  of  rules  which  have 
been  expressed  in  treaties,  or  of 
customs  and  usages  which  express 
the  common  sense  of  civilized 
nations.  All  of  those  rules  and 
usages  are  based  upon  the  dictates 
of  ordinary  humanity.  It  is  a 
fundamental  usage  of  war  that  the 
killing  of  unarmed  enemies  is  for- 
bidden. It  is  forbidden  as  a  result 
of  the  experience  of  civilized 
nations  throughout  many  centu- 
ries. To  fire  so  as  to  kill  helpless 
survivors  of  a  torpedoed  ship  is  a 
grave  breach  against  the  law  of 
nations.  The  right  to  punish  per- 
sons who  break  such  rules  of  war 
has  equally  been  recognized  for 
many  years. 

Defendants  other  than  the  captain 
pleaded  the  defense  of  "superior 
orders."  On  this  point,  the  judge  advo- 
cate said  this: 

It  is  quite  obvious  that  no  sailor 
nor  no  soldier  can  carry  with  him 
a  library  of  international  law,  or 
have  immediate  access  to  a  pro- 
fessor in  that  subject  who  can  tell 
him  whether  or  not  a  particular 
command  is  a  lawful  one.  But 
members  of  the  Armed  Forces  are 
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bound  to  obey  lawful  orders  only, 
and  it  must  have  been  obvious  to 
the  most  rudimentary  intelligence 
that  the  carrying  out  of  Captain 
Heinz  Eck's  commands  involved 
the  killing  of  helpless  survivors 
and  was,  therefore,  not  a  lawful 
command. 

The  court,  basing  its  opinion  some- 
what upon  the  Llandovery  Castle  case- 
in which,  during  the  First  World  War,  a 
German  Crimes  Court,  sitting  in  Leipzig 
after  the  war,  had  convicted  an  officer 
and  a  sailor  of  a  German  submarine  for 
torpedoing  a  hospital  ship  and  then 
firing  upon  survivors  in  lifeboats  (some 
of  them  did  get  away)— found  all  five 
(5)  defendants  guilty.  The  captain,  the 
first  officer  and  the  medical  officer  were 
sentenced  to  death  by  shooting,  which 
was  carried  out  within  three  weeks.  The 
chief  engineer  and  the  rating  were  sen- 
tenced to  life  imprisonment  and  to 
fifteen  (15)  years,  respectively,  the  plea 
of  "superior  order"  having  been  allowed 
in  mitigation  of  sentence  although  not 
as  a  complete  defense  against  responsi- 
bility for  the  crime. 

I  might  point  out  that  the  fifteen 
(15)  volumes  of  reported  War  Crimes 
Trials,  which  were  published  by  the 
United  Nations  War  Crimes  Tribunal, 
stress  this  point  in  the  concluding  vol- 
ume: that  "superior  orders"  is  not  a 
defense,  but  may  be  considered  in  miti- 
gation of  sentence  (the  same  as  stated  in 
your  draft  of  Naval  Instructions). 

These  applications  of  the  law  of 
nations,  that  is  of  the  common  sense  of 
civilized  nations,  have  sometimes  ap- 
peared easier  to  perform  in  practice 
than  the  theory  of  the  position  of  the 
individual  in  international  law  might 
suggest.  Doctrinal  disputes  of  almost 
bitter  intensity  have  raged  over  the 
question  of  legal  theory  as  to  whether 
or  not  the  individual  human  being  is  a 
subject  of  international  law. 

On  the  one  hand  it  has  been  argued 
(and  this  is  the  orthodox  view)  that 
only  collective  entities,  such  as  States  or 


organizations  of  States  (like  the  United 
Nations),  can  be  subject  to  the  rights 
and  duties  of  international  law.  That  is 
what  we  mean  by  "subject  of  interna- 
tional law"— one  is  subject  to  the  rights 
and  the  obligations  of  international  law. 

On  the  other  hand  it  has  been 
asserted  that  all  law  exists  to  regulate 
human  conduct;  that  States  and  organi- 
zations of  States  can  act  only  through 
individuals;  and  that,  therefore,  many  of 
the  rules  of  international  law  are  de- 
signed to  regulate  the  conduct  of  indi- 
viduals—whether they  are  acting  as 
individuals  or  as  agents  and  officers  of 
the  States. 

I  am  not  too  concerned  about  the 
doctrinal  disputes.  We  all  agree  that 
much  of  international  law  is  designed  to 
require  or  prohibit  certain  behavior,  or 
to  further  certain  processes  and  pro- 
cedures. Whether  the  principles  and 
rules  of  international  law  bear  directly 
on  individuals  or  only  indirectly- 
through  the  incorporation  of  these  rules 
of  international  law  into  national  naval 
or  army  regulations,  for  example— may 
appear  important  in  legal  theory.  How- 
ever, these  considerations  may  be  im- 
material in  a  practical  sense  if  the 
purposes  of  the  law  are  fulfilled. 

For  example:  in  the  absence  of 
treaties,  international  law  establishes  no 
right  for  the  individual  to  leave  his 
country  of  origin,  to  enter  a  foreign 
country,  and  to  become  naturalized 
there  or  to  divest  himself  of  his  original 
nationality.  This  is  only  another  way  of 
saying  that  the  individual  has  under 
international  law,  in  the  absence  of 
treaties,  no  right  of  emigration,  im- 
migration, naturalization  or  expatria- 
tion. Nor  would  the  individual  neces- 
sarily have  any  one  of  these  rights  even 
if  we  labeled  him  a  "subject  of  interna- 
tional law."  Why?  If  he  acquires  any  of 
these  rights  to  change  his  nationality,  to 
leave  his  country  to  enter  another  coun- 
try, the  rights |  come  to  him  either  from 
the  law  of  his  domicile  or  from  the  law 
of   his   nationality;   that   is,  he   derives 
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them  directly  from  the  place  of  resi- 
dence or  from  the  law  of  the  nationality 
which  he  possesses. 

It  may  be  that  the  State  of  his 
domicile,  as  an  alien,  and  the  State  of 
his  nationality  have  concluded  a  treaty, 
stipulating  benefits  on  his  behalf  as  a 
citizen  of  one  State  and  a  resident  of 
another.  In  such  a  case  it  makes  little 
practical  difference  whether  the  treaty 
stipulations  are  referred  to  as  the 
"treaty  rights  of  aliens  under  interna- 
tional law,"  or  as  the  "obligations  of  the 
State  under  international  law  to  grant 
certain  rights  to  aliens  under  national 
law."  In  civilized  countries,  the  alien 
will  have  the  procedural  capacity  to 
seek  in  the  local  courts  the  benefits 
which  are  stipulated  in  his  behalf  by  the 
treaty. 

The  common  sense  of  civilized 
nations  finds  comparable  expression 
with  reference  to  what  is  called  the 
"delictual  capacity  of  individuals  under 
international  law."  For  example,  there 
is  the  liability  of  the  individual  for  the 
commission  of  war  crimes.  You  may 
agree  with  the  dictum  of  the  Nuremberg 
War  Crimes  Tribunal  that  crimes  against 
international  law  are  committed  by 
men— not  by  abstract  entities;  or,  you 
may  plausibly  argue  that  war  crimes, 
and  so-called  "offenses  against  the  law 
of  nations,"  are  in  legal  theory  viola- 
tions of  national  regulations  which  in- 
corporate by  reference  the  requirements 
of  international  law. 

Support  for  this  interpretation  can 
be  found  in  Hague  Convention  IV  of 
1907.  By  Article  2  of  that  treaty,  the 
annexed  Hague  Regulations  Respecting 
the  Laws  and  Customs  of  War  on  Land 
apply  "between  Contracting  Powers"; 
that  is,  they  are  legally  binding  on 
States.  Article  1  requires  that:  'The 
Contracting  Powers  shall  issue  instruc- 
tions to  their  armed  land  forces  which 
shall  be  in  conformity  with  the  Regula- 
tions. .  .  .";  that  is,  the  States  which  are 
bound  by  the  Hague  Regulations  as 
international    law    shall    transform    the 


provisions  of  those  regulations  into 
national  regulations,  binding  upon  indi- 
vidual members  of  the  armed  forces. 
Thus,  whichever  legal  theory  is  adopted, 
international  law  and  national  laws  and 
regulations  are  in  agreement  in  stipu- 
lating that  war  crimes— that  is,  violations 
of  the  laws  and  customs  of  war— are  acts 
entailing  individual  criminal  liability. 
From  the  point  of  view  of  the  individual 
member  of  the  armed  forces  the  practi- 
cal position  is  that  certain  conduct  is 
forbidden  by  the  rules  of  warfare.  He 
knows  that  the  courts  will  have  jurisdic- 
tion to  try  him— and  even  to  impose  the 
death  penalty— for  conviction  of  vio- 
lating the  laws  and  customs  of  war. 

The  fifteen  (15)  volumes  of  the 
United  Nations  War  Crimes  Trials,  based 
upon  decisions  of  the  last  war,  indicate 
that  the  death  penalty  was  given  only  in 
cases  of  murder  and  rape.  There  may 
have  been  one  or  two  exceptions  but  in 
most  cases,  although  it  is  possible  to 
give  the  death  penalty  for  any  war  crime 
upon  conviction,  the  practice  was  to 
limit  it  to  serious  offenses.  I  have 
noticed  that  the  draft  regulations  of 
both  the  Army  and  the  Navy  talk  about 
"grave  offenses"  rather  than  any 
violation  of  the  laws  of  war.  Any 
violation  of  the  laws  of  war  might  be 
considered  an  illegal  act,  but  not  all  of 
them  are  considered  of  such  a  heinous 
character  as  to  warrant  the  death 
penalty. 

The  courts  before  which  the  indi- 
vidual member  of  the  armed  forces  can 
be  tried  may  be  national  military  courts 
or  international  military  tribunals,  set 
up  as  such  through  international  agree- 
ment between  States.  Although  pro- 
cedural law  will  varv  in  different  courts 
between  different  national  courts,  and 
as  between  international  courts  and 
national  courts,  the  substantive  content 
of  the  law  which  all  of  these  courts 
(national  and  international)  will  apply 
will  be  quite  the  same:  the  traditionally 
accepted  laws  and  customs  of  war. 

The   jurisdiction  which  international 
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law  permits  States  to  exercise  over 
persons  charged  with  war  crimes  is 
broad  and  comprehensive.  It  has  some- 
times been  stated  as  follows:  "Interna- 
tional law  obligates  States  to  exercise 
jurisdiction  over  their  own  nationals  for 
war  crimes  and  authorizes  them  to  try 
and  punish  certain  enemy  nations  for 
violations  of  the  laws  of  war. "  However, 
such  jurisdiction  is  not  limited  to  na- 
tionals and  enemy  nationals. 

Following  the  Second  World  War,  the 
United  States  military  courts  tried  and 
convicted  Spanish,  Dutch  and  Yugoslav 
citizens  (the  Spanish,  at  least,  were 
neutrals)  for  violations  of  the  laws  of 
war.  British  military  courts  similarly 
convicted  Swiss  and  Danish  citizens. 
French  military  courts  convicted  Poles, 
Belgians,  Italians,  Luxembourgers, 
Frenchmen,  and,  of  course,  Germans. 

An  interesting  situation  arose  in  the 
Pacific.  The  transcript  of  the  trial  is  not 
reported  in  these  volumes  but  there  is  a 
summary,  which  I  will  quote: 

In  the  trial  of  one  Shimio,  of 
the    Japanese    Army,     before     a 
British    military    court   sitting   at 
Singapore,     the     accused     was 
charged,    found   guilty,   and    sen- 
tenced to  death  by  hanging  by  a 
court  consisting  of  British  officers 
only,  for  having  unlawfully  killed 
American    prisoners    of    war    in 
French  Indo-China. 
In   other   words,    the   place    where   the 
crime  was  committed  was  French  terri- 
tory; the  nationals  injured  were  Ameri- 
cans; and  the  court  was  made  up  exclu- 
sively of  British  officers. 

Mr.  Willard  B.  Cowles,  who  is  now 
the  Assistant  Legal  Adviser  of  the  De- 
partment of  State,  has  concluded,  after 
a  study  of  jurisdiction  over  war  crimes, 
that  every  independent  State  has  juris- 
diction to  punish  war  criminals  in  its 
custody— regardless  of  the  nationality  of 
the  victim,  the  nationality  of  the  per- 
petrator, or  the  place  where  the  offense 
was  committed.  Physical  custody  of  the 
accused,  rather  than  any  principle  of  the 


territoriality  of  criminal  law,  seems  to 
be  the  jurisdictional  criterion.  Of  course 
some  States  have  limited  the  jurisdiction 
of  their  own  national  courts  so  as  not  to 
take  full  benefit  of  this  principle  of 
universality. 

There  was  a  case  of  one  Wagner,  who 
was  tried  and  acquitted  before  a  French 
military  court,  where  evidence  showed 
that  he  had  committed  a  war  crime.  But 
that  war  crime  had  not  been  one  listed 
in  the  French  Penal  Code  and  the 
particular  tribunal  had  been  authorized 
to  try  persons  only  where  there  was  a 
concordance  between  international  law 
and  French  national  law.  So  in  this  case 
he  escaped  on  a  technicality. 

I  have  no  reliable  statistics,  and  I 
have  not  been  able  to  get  any,  on  the 
number  of  persons  tried  and  convicted 
on  charges  of  war  crimes.  However,  of 
the  fifteen  (15)  volumes  published  by 
the  United  Nations  War  Crimes  Commis- 
sion, the  last  volume  (published  in 
1949)  states  that  the  Commission  had 
received  the  transcripts  of  1,911  trial 
records— an  admittedly  incomplete  list, 
since  some  States  had  not  complied 
with  the  request  for  sending  in  tran- 
scripts. I  understand  that  this  figure 
may  even  be  off  by  as  much  as  1,000.  In 
other  words,  we  know  that  there  were 
1,911  trials,  but  there  may  have  been 
one  thousand  other  war  crimes  trials 
following  the  Second  World  War  in 
which  transcripts  were  not  sent  to  the 
Commission.  It  is  important  to  note 
that  these  1,911  trials  dealt  with  war 
crimes  in  the  traditional  sense  of  the 
term:  namely,  violations  of  the  laws  and 
customs  of  war.  The  fifteen  (15  volumes 
of  Law  Reports  present  a  selected 
number  of  89  trials  and  there  are 
penetrating  legal  analyses  of  the  cases 
which  have  been  appended  by  Mr. 
George  Brand,  a  British  lawyer.  If  there 
is  little  novelty  in  the  findings  of  these 
courts,  it  may  be  because,  as  one  writer 
has  said,  "all  the  offenses  of  any  im- 
portance which  the  term  "war  crime" 
properly     denotes     are     old    and     well 
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known  in  the  law  of  war."  The  facts 
may  differ,  but  the  offenses  are  not 
new.  In  any  case,  this  collection  pro- 
vides a  substantial  body  of  new  case  law 
on  traditional  war  crimes. 

The  novelty  of  the  Nuremberg  Trial 
of  the  major  war  criminals  lay  not  in  its 
proceedings  and  findings  with  reference 
to  traditional  war  crimes,  but  in  certain 
other  features.  Of  the  major  war  crimi- 
nals convicted  at  Nuremberg,  all  except 
three  were  found  guilty  of  traditional 
war  crimes.  Why,  then,  did  it  appear 
necessary  or  desirable  to  indict  the 
major  war  criminals  at  Nuremberg  and 
at  Tokyo  for  crimes  against  peace  and 
crimes  against  humanity?  Most  of  the 
latter  were  subsumed  under  war  crimes, 
anyway,  and  they  were  more  often  than 
not  identical.  The  answer  appears  to  lie  in 
political  rather  than  legal  considerations. 

A  group  of  crusaders  (this  is  a  value- 
judgment  and  there  are  some  people 
who  feel  strongly  that  that  is  not  the 
term  which  should  be  used  to  describe 
them,  but  I  am  giving  my  own  opinion  on 
it)  set  out  to  establish  "aggressive  war" 
as  a  crime  under  international  law  and 
to  establish  individual  criminal  liability 
therefore  ex  post  facto,  which  is  also  a 
conclusion  that  I  am  drawing.  It  was 
easy  enough  to  secure  agreement  to  the 
phrases  in  the  Charter  of  the  Interna- 
tional Military  Tribunal,  which  is  an- 
nexed to  the  London  Agreement  of 
August  8,  1945.  In  Article  6,  for  ex- 
ample (you  are  familiar  with  this,  but  I 
will  read  it  anyway):  "The  following 
acts,  or  any  one  of  them,  are  crimes 
coming  within  the  jurisdiction  of  the 
Tribunal  for  which  there  shall  be  indi- 
vidual criminal  responsibility."  Then, 
they  list  the  categories:  "crimes  against 
peace,  war  crimes,  crimes  against 
humanity,  the  common  plan  or  con- 
spiracy." 

I  would  like  to  quote  the  first  one- 
Crimes  Against  Peace— from  paragraph 
(a)  of  Article  VI  of  the  London  Charter: 
Crimes  Against  Peace;  namely, 

planning,    preparation,    initiation 


or  waging  of  a  war  of  aggression, 
or  a  war  in  violation  of  interna- 
tional treaties,  agreements  or 
assurances,  or  participation  in  a 
common  plan  or  conspiracy  for 
the  accomplishment  of  any  of  the 
foregoing. 

I  think  that  the  evidence  shows  these 
provisions  were  rather  hastily  drafted.  I 
think  they  may  have  been  drafted  with 
dangerous  haste.  Let  me  examine  for  a 
moment  some  of  the  words  (I  will  leave 
out  some  of  the  words,  but  I  will  read 
only  words  which  are  incorporated  in 
the  provisions  in  order  to  give  you  an 
example). 

You  are  engaged  here  in  the  planning 
and  the  preparation,  not  of  a  war  of 
aggression,  but  of  possible  tactics  and 
strategy  in  a  situation  against  Country 
"X"  or  Country  "Y."  You  are  not 
planning  a  war  of  aggression;  you  are 
not  planning  a  war  in  violation  of  a 
treaty.  But  suppose  that  we  should  get 
involved  with  Communist  China  in  hos- 
tilities (we  don't  have  to  lose  the  war). 
One  of  you  might  be  picked  up  and 
charged  with  the  following,  based  on 
Paragraph  (a)  (Crimes  Against  Peace): 
namely,  that  at  the  Naval  War  College, 
Newport,  Rhode  Island,  you  planned  or 
prepared  a  war  in  violation  of  interna- 
tional assurances.  The  assurances  might 
be  one  by  Mr.  Dulles  saying  that  we  are 
not  going  to  attack  them  or  it  might  be 
one  by  Mr.  Walter  Robertson.  Of 
course,  I  am  giving  you  a  hypothetical 
case.  I  should  add  that  the  Nuremberg 
Tribunal  did  not  apply  these  provisions 
in  this  way— they  did  not  try  to  convict 
people  merely  on  the  "planning"  and 
"preparation."  They  went  on  to  the 
"initiation"  of  the  war,  which  was  one 
of  the  main  points  they  tried  to  prove, 
and  also  the  "waging  of  a  war  of 
aggression."  What  I  am  suggesting  is  that 
leaving  on  the  books  vague  terms  like 
the  planning  or  preparation  of  a  war  in 
which  you  might  happen  to  be  a  pris- 
oner may  lead  your  captors  to  say:  "At 
the  Naval  War  College  did  you  not  plan 
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and  did  you  not  go  to  war  in  violation 
of  assurances?"  The  words  are  twisted 
by  your  captors,  but  that  is  not  the 
point. 

Agreement  to  these  terms  was 
secured  from  twenty -three  (23)  States 
(the  original  drafters  and  nineteen  (19) 
other  States  agreed  to  them)  at  London 
prior  to  the  Nuremberg  Trial.  After  the 
trial,  Justice  Robert  H.  Jackson,  who 
had  been  the  Chief  Counsel  for  the 
United  States  in  the  prosecution  of  the 
major  German  war  criminals,  observed: 
"The  Nuremberg  Trial  avoided  wrangles 
over  definitions  and  deals  with  the 
clean-cut  challenge:  Is  it  a  crime  to 
make  a  war  of  aggression?  " 

It  was  somewhat  disconcerting  to 
find  Justice  Jackson  writing  two  pages 
later:  "This  question— whether  it  is  a 
crime  to  conduct  a  war  of  aggression— is 
not  technically  an  issue  in  the  trial 
itself,  having  been  foreclosed  by  the 
specific  terms  of  the  London  Agree- 
ment. " 

Two  questions  of  at  least  possible 
interest  to  international  lawyers  were 
apparently  not  decided  by  the  Court, 
namely:  (1)  whether  aggressive  war  was 
an  international  crime  prior  to  the 
London  Agreement  of  1945;  and,  (2), 
whether,  if  it  was  a  crime  before  1945, 
there  existed  in  law  at  the  time  the  acts 
charged  were  committed  individual 
criminal  liability  therefor  on  the  part  of 
agents  of  the  aggressive  State. 

What  do  I  mean  by  saying  "whether 
there  existed  in  law?"  It  is  obvious  that 
there  did  not  exist  in  German  law  any 
provisions  making  illegal  the  "planning, 
preparation,  initiation  or  waging  of  a 
war  of  aggression,  or  a  war  in  violation 
of  international  treaties,  agreements  or 
assurances.  ..."  The  question  was:  Was 
there  any  other  system  of  law  which 
applied?  That  threw  the  Court  back  to 
international  law  in  an  attempt  to  dis- 
cover whether  international  law  had 
made  aggressive  war  a  crime  at  the  time 
the  acts  were  committed— not  later,  but 
at  the  time  the  acts  were  committed. 


However,  the  Tribunal  consistently 
held,  in  its  judgment  of  October  1, 
1946,  that  it  was  bound  by  the  London 
Charter,  which  "is  decisive  and  binding 
upon  the  Tribunal"  and  "the  law  to  be 
applied  in  the  case."  Although  the  court 
stated  that  it  was  not  strictly  necessary 
to  consider  whether,  or  to  what  extent, 
aggressive  war  was  a  crime  before  the 
London  Agreement  of  1945,  the  court 
sought  obiter  dictum— that  is,  it  was 
unnecessary  intellectual  exercise;  they 
sought  to  establish  that  aggressive  war 
was  not  only  illegal  but  criminal  prior  to 
the  London  Charter.  The  evidence  was 
weak— a  series  of  unratified  draft 
treaties  and  declaratory  or  declamatory 
resolutions,  some  of  which  had  been 
passed  by  the  League  of  Nations,  none 
of  which  laid  down  the  law,  none  of 
which  ever  came  into  force,  and  none  of 
which  ever  acquired  any  legal  signifi- 
cance of  a  binding  nature  upon  the 
behavior  of  States  or  of  individuals. 

There  was  left  the  Kellogg  Pact, 
which,  even  if  it  made  certain  wars 
illegal— and  people  have  asserted  that  it 
did  make  some  wars  illegal,  but  that,  in 
my  judgment,  is  doubtful  because  of  the 
extensive  right  of  self-defense  as  deter- 
mined by  the  State  employing  it  and  the 
so-called  "reservations"  which  preceded 
its  enactment— certainly  contained  no 
provisions  establishing  the  criminality  of 
aggressive  war  or  the  individual  liability 
of  those  who  initiate  or  wage  it. 

The  net  result  has  been  that  the 
justifiable  findings  of  the  Nuremberg 
Tribunal  on  traditional  crimes  have  been 
overshadowed  by  a  polemical  contro- 
versy as  to  what  the  Nuremberg  Trial 
really  established  and  as  to  its  value  as  a 
precedent.  Justice  Jackson  thought  that 
certainly  no  future  lawyer  or  nation, 
undertaking  to  prosecute  crimes  against 
the  peace  of  the  world,  would  have  to 
face  the  argument  that  the  effort  was 
unprecedented.  But  Professor  Hans 
Kelsen,  one  of  the  world's  great  jurists, 
has  elaborately  questioned  whether  in  a 
legal    sense    the    trial    constitutes    any 
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precedent  at  all,  since,  as  he  says,  it  was 
a  case  in  which  a  specially-created  court 
applied  specially-created  law  to  a  desig- 
nated group  of  people,  most  of  whom 
(happily  for  us)  have  now  expired.  The 
precedentary  value— that  is,  the  value  of 
Nuremberg  as  a  precedent— can  be  left 
in  abeyance  and  if  States  wish  to  estab- 
lish the  Nuremberg  principles  as  the 
international  law  for  future  application 
they  are  entitled  to  do  so,  without 
proving  that  this  was  decided  at  Nurem- 
berg. 

Attempts  to  do  this  have  been  zeal- 
ously pursued  by  representatives  of  cer- 
tain States  in  the  United  Nations.  The 
project  has  taken  two  forms:  (1)  the 
attempt  to  establish  a  permanent  inter- 
national criminal  court;  and,  (2)  the 
attempt  to  establish  a  body  of  inter- 
national criminal  law  for  that  court  to 
apply.  Understandably,  the  attempts  to 
create  the  law  have  preceded  the  at- 
tempts to  set  up  a  court  to  apply  the 
law. 

In  a  broad  sense,  the  formulation  of 
a  body  of  international  criminal  law  has 
been  pursued  along  three  related  lines: 
(1)  a  code,  formulating  the  principles  of 
international  law  recognized  in  the 
Charter  and  judgment  of  the  Nuremberg 
Tribunal  of  the  major  war  criminals 
(that  is  printed  in  one  of  the  notes  to 
your  draft  instructions);  (2)  a  code  of 
offenses  against  the  peace  and  security 
of  mankind;  and  (3)  the  genocide  con- 
vention, which  entered  into  force  (it  is 
already  in  force)  in  1951— although  not 
for  the  United  States.  The  genocide 
convention  is  not  ordinarily  included  in 
this  category,  but  what  I  am  dealing 
with  here  is:  (1)  you  are  trying  to  set  up 
a  court;  (2)  you  are  trying  to  find  a 
body  of  law  for  that  court  to  apply— the 
body  of  law  will  include  the  formula- 
tion of  the  Nuremberg  principles  for  the 
future  and  it  will  also  include  the  draft 
code  of  offenses,  if  it  ever  goes  into 
effect;  (3)  the  genocide  convention  in 
effect  dealt  not  with  war  crimes  but 
with    what    was    subsumed    under    the 


rubric  of  crimes  against  humanity,  and 
is  comparable  to  that.  By  the  genocide 
convention  the  High  Contracting  Parties 
confirm  that  genocide  is  a  crime  under 
international  law,  which  they  undertake 
to  prevent  and  punish.  Whether  persons 
committing  it  are  constitutionally  re- 
sponsible rulers,  public  officials,  or 
private  individuals,  they  shall  be  tried 
by  a  competent  tribunal  of  the  State  in 
the  territory  of  which  the  act  was 
committed;  that  is  to  say,  if  this  had 
been  in  force  twelve  years  ago  the 
Germans  would  have  tried  Hitler  for 
genocide.  Or,  if  the  Communists  do  not 
want  to  try  Malenkov  (maybe  I  had 
better  leave  him  out  and  say  Khrush- 
chev and  some  of  the  others),  there  is 
another  obligation:  if  you  do  not  try 
your  own  Heads  of  States  and  rulers  for 
this  crime  of  genocide,  then  you  are 
legally  obligated  to  submit  this  man  to 
an  international  court  if  there  is  such  a 
court  and  if  you  have  accepted  the 
jurisdiction  of  that  court.  I  am  not 
distressed  because  the  United  States  has 
not  ratified  the  genocide  convention 
because  it  seems  to  me,  although  it  does 
establish  a  principle  in  Article  1  that 
genocide  is  an  evil  thing,  that  the  other 
terms  appear  to  be  almost  fraudulent.  I 
shall  say  nothing  more  about  this  third 
category  because  it  is  established,  a 
great  many  States  have  ratified  this 
convention. 

Still  dealing  with  the  establishment 
of  a  body  of  international  criminal  law, 
the  formulation  of  the  Nuremberg  Prin- 
ciples was  intended  to  establish  prin- 
ciples of  international  criminal  law  for 
future  application  so  as  to  avoid  the 
charge  made  at  Nuremberg  that  the 
application  of  these  provisions  was  ex 
post  facto,  or,  that  it  was  not  law  and 
the  people  were  not  individually  respon- 
sible under  that  non-existent  law  at  the 
time  of  the  Trial.  The  formulation  was 
entrusted  to  the  United  Nations  Interna- 
tional Law  Commission,  which,  after 
some  debate,  declined  to  express  any 
opinion  as  to  the  legal  character  of  the 
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Nuremberg  judgment  and  principles; 
that  is  to  say,  they  deliberately  refused 
to  decide  or  to  express  an  opinion  as  to 
whether  or  not  the  Nuremberg  Charter 
and  judgment  expressed  preexisting  law 
before  1945,whether  it  created  new  law 
as  of  1945,  or  whether  they  had  estab- 
lished a  law  for  the  future. 

The  Nuremberg  Principles,  formu- 
lated by  the  United  Nations  Interna- 
tional Law  Commission,  consisted 
largely  of  a  mere  restatement  of  prin- 
ciples found  in  the  London  Charter  and 
the  Nuremberg  judgment.  When  the 
Second  Report  of  the  International  Law 
Commission  containing  this  formulation 
went  to  the  General  Assembly  of  the 
United  Nations  in  1950,  doctrinal 
battles  were  reopened  in  the  Legal 
Committee  of  the  Assembly  over  the 
question  as  to  whether  the  Nuremberg 
Principles  accurately  expressed  existing 
international  law.  The  General  As- 
sembly, without  expressing  any  opinion 
on  this  question,  invited  the  govern- 
ments of  Members  of  the  United 
Nations  to  make  observation  on  the 
International  Law  Commission's  draft. 
They  requested  the  Commission  to  take 
into  account  the  governments'  observa- 
tions when  it  prepared  its  second  code— 
the  Draft  Code  of  Offenses  Against  the 
Peace  and  Security  of  Mankind.  Of  sixty 
(60)  governments  requested  to  make 
observations  on  the  International  Law 
Commission's  draft,  only  seven  (7)  had 
sufficient  interest  to  reply.  Of  these 
seven,  only  the  French  and  Lebanese 
replies  contained  detailed  observations 
of  any  value.  That  is  to  say,  fifty-three 
(53)  States  did  not  even  reply  and 
fifty -eight  (58)  did  not  send  in  any 
comments  of  value. 

The  International  Law  Commission, 
at  the  request  of  the  General  Assembly, 
has  also  formulated  and  reformulated  a 
Draft  Code  of  Offenses  Against  the 
Peace  and  Security  of  Mankind.  The 
contents  of  this  draft  code  are  in  part  an 
elaboration  of  some  of  the  Nuremberg 
Principles,    but    they    go    beyond    the 


Nuremberg  Principles  in  treating  geno- 
cide, certain  forms  of  intervention  by 
one  State  in  the  affairs  of  another  State, 
certain  terrorist  activities  fostered  by 
one  State  against  another,  and  illegal 
annexation  of  another  State's  territory, 
as  crimes  under  international  law  for 
which  the  responsible  individuals  shall 
be  punished. 

Although  delegates  of  some  of  the 
countries  argue  that  this  is  already 
international  law,  there  is  an  over- 
whelming expression  of  opinion  in  the 
United  Nations'  organs  that  these  are 
not  international  law— that  they  could 
become  such  if  enacted  in  a  treaty  and 
if  the  treaty  were  ratified.  Some  of 
them  have  argued  that  it  is  highly 
desirable  that  this  should  be  done.  But  I 
would  like  to  point  out  that  some  of 
these  principles  are  not  an  expression  of 
existing  international  law  any  more  than 
the  Nuremberg  principles  were. 

At  its  Ninth  Session,  in  1954,  the 
General  Assembly  decided  to  postpone 
further  discussion  of  the  draft  code 
until  after  a  special  committee  had 
reported  on  a  more  basic  question, 
namely:  How  is  aggression  defined? 
There  have  been  three  (3)  committees 
on  this  subject  and  there  is  a  history 
that  goes  back  to  the  days  of  the  League 
of  Nations.  The  best  definition  that  I 
have  ever  seen  of  "aggression"  was  one 
which  Maxim  Litvinoff,  the  Soviet  Com- 
missar for  Foreign  Affairs,  introduced 
into  the  League  of  Nations  before  the 
Soviets  invaded  the  Baltic  States.  It  was 
about  as  good  a  definition  as  I  think 
you  can  get. 

Again,  there  has  been  quite  a  doc- 
trinal debate  as  to  how  to  go  about  the 
definition.  Should  one  enumerate  that 
the  following  things  are  aggression  and 
list  them:  A,  B,  C,  D,  E,  et  cetera?  Or,  if 
that  is  done,  will  some  new  techniques 
of  the  "cold  war"  be  forgotten?  There- 
fore, some  people  argue  to  set  up  a 
general  formula  which  will  say  that  acts 
of  a  certain  kind  in  certain  relationships 
are  aggression,  while  others  say  that  one 
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cannot  in  advance  formulate  a  hard- 
and-fast  definition.  But,  pending  an- 
other try  by  another  committee  (I 
believe  it  is  the  third)  of  the  United 
Nations  to  formulate  a  definition  of 
"aggression,"  they  have  laid  on  the  shelf 
the  reformulation  of  Offenses  Against 
the  Peace  and  Security  of  Mankind. 

Discussion  of  the  establishment  of  a 
proposed  International  Criminal  Court 
has  likewise  been  postponed.  There  have 
been  two  Commissions  of  the  United 
Nations  dealing  with  this  and  they  have 
come  up  with  somewhat  differing  texts 
(some  of  you  have  read  them).  They  are 
very  elaborate,  and,  again,  they  are  not 
an  expression  of  existing  law.  They  are 
an  attempt  to  devise  a  court  and  deal 
with  its  jurisdiction.  But  that  question 
has  been  postponed;  the  question  of  the 
Code  on  Offenses  Against  the  Peace  and 
Security  of  Mankind  has  been  post- 
poned; and  the  Nuremberg  Principles 
are  dormant,  as  far  as  immediate  action 
is  concerned,  because  States  have  not 
shown  sufficient  interest  in  their  formu- 
lation. 

Professor  Jean  Spiropoulos,  the 
Greek  member  of  the  Sixth  Committee, 
and  a  member  also  of  the  International 
Law  Commission,  may  not  have  been 
far  wrong  when  he  observed  that  it  will 
be  "a  long  time"  before  the  General 
Assembly  takes  up  again  the  question  of 
establishing  an  International  Criminal 
Court. 

Mr.  G.G.  Fitzmaurice,  the  Legal 
Adviser  of  the  British  Foreign  Office 
and  the  British  representative  in  the 
Sixth  Committee,  observed  in  the  Com- 
mittee that  such  a  court  (the  proposed 
International  Criminal  Court)  could 
consider  only  two  types  of  crimes:  (1) 
traditional  war  crimes;  and,  (2),  the 
non-traditional  Nuremberg  offenses,  or 
the  Offenses  Against  Peace  and  Se- 
curity. The  former,  traditional  war 
crimes,  will  probably  be  dealt  with  in 
future  wars  by  national  or  international 
military  tribunals,  just  as  we  have  done 
in    the    past.    Possibly    we    might    add 


neutral  judges,  but  it  seems  unlikely 
that  persons  charged  with  traditional 
war  crimes  would  be  sent  to  this  new 
court  for  it  would  be  inconvenient— you 
would  have  to  have  a  location  some- 
where and  they  would  be  tried  all  over 
the  world,  just  as  they  have  been.  It  was 
unfortunate,  but  the  General  Assembly 
should  face  realistically  the  fact  that  it 
would  be  possible  to  bring  to  justice 
after  a  war  only  war  criminals  of  de- 
feated countries.  Therefore,  the 
proposed  permanent  International 
Criminal  Court,  in  the  British  view, 
would  be  dealing  only  with  the  second 
category— Offenses  Against  the  Peace  of 
Mankind— which  have  not  been  clearly 
formulated  and  for  which,  moreover, 
governments  would  be  unlikely  to  sur- 
render persons  to  be  tried  unless  the 
countries  were  defeated.  The  British 
view  was,  therefore,  that  it  is  all  right  to 
talk  about  the  court— but  they  took  a 
rather  dim  view  of  it. 

Where,  then,  do  we  stand  with  regard 
to  the  position  of  the  individual  in 
international  law?  The  prospects  of 
establishing  a  permanent  International 
Criminal  Court,  with  adequate  jurisdic- 
tion to  try  individuals  for  violations  of 
international  law,  are  remote;  nor  are 
the  prospects  for  agreement  upon  a 
Code  of  International  Criminal  Law 
much  healthier.  Some  of  the  provisions 
of  the  draft  Code  of  Offenses  Against 
the  Peace  of  Mankind  are  so  far-fetched 
that  they  have  not  even  been  able  to 
command  the  support  of  international 
lawyers,  let  alone  governments.  The 
formulation  of  the  Nuremberg  Prin- 
ciples is  far  from  general  acceptance  as  a 
statement  of  existing  international  law. 
In  civilized  countries,  the  individual  will 
continue  to  benefit  from  the  standards 
established  by  international  law  for  his 
protection,  and  he  will  continue  to  be 
individually  liable  for  traditional  war 
crimes  whether  or  not  we  confer  upon 
him  the  label  "subject  of  international 
law. ,:  In  time,  the  common  sense  of 
civilized  nations  may  come  to  establish 
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more  adequate  convenants  for  the  pro- 
tection of  human  rights  and  it  may 
come  to  establish  individual  responsi- 
bility for  aggressive  war. 

The     late     Justice     Oliver    Wendell 
Holmes  once   transfixed  a  colleague  of 


mine,  Professor  Carl  Becker,  and  sud- 
denly demanded:  "What  do  you  think 
of  the  prospects  of  the  human  race? ,! 

Professor  Becker,  a  gentle  scholar, 
replied:  "I  wish  them  well,  but  I  am  not 
overly  sanguine." 


t 
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MILITARY  JUSTICE 


A  REINFORCER  OF  DISCIPLINE 


Robert  S.  Poydasheff 


The  American  involvement  in  Viet- 
nam generated  intense  soul-searching, 
questioning,  and  argument  among  vari- 
ous segments  of  American  society.  In 
particular,  the  My  Lai  cases  and  other 
incidents  focused  public  attention  upon 
the  existing  system  of  military  criminal 
law.1  Many  Americans,  having  little  or 
no  professional  contact  with  the  Armed 
Forces,  were  exposed  to  highly  mis- 
leading and  inaccurate  generalizations 
and  conceptualizations  concerning  a 
system  that  "is  now  a  sophisticated 
system  of  justice."2  The  military  justice 
system  must  enjoy  public  confidence 
and  understanding,  because  "a  system 
of  justice  is  merely  as  good  as  the  public 
believes  it  to  be."3  There  is  little,  if  any, 
value  in  the  system  if  it  is  not  trusted  or 
understood  by  the  American  public. 


Unfortunately,  some  observers 
wrongly  perceive  the  military  justice 
system  as  a  system  remote  from  Ameri- 
can military  ethical  considerations, 
having  no  nexus  to  justice.  They  see  it 
as  one  operating  to  the  prejudice  of  the 
accused  by  failing  to  accord  him  the 
procedural  and  substantive  protections 
of  the  judicial  process  under  the  Consti- 
tution and  the  Federal  Rules  of 
Criminal  Procedure.4  One  writer  has 
even  erroneously  asserted  that:  "None 
of  the  travesties  of  justice  perpetuated 
under  the  UCMJ  is  really  very  surprising 
for  military  law  has  always  been  and 
continues  to  be  primarily  an  instrument 
of  discipline,  not  justice."5 

The  Uniform  Code  of  Military  Jus- 
tice does  not  reflect  a  congressional 
desire  to  enforce  discipline  to  the  detri- 
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ment  of  American  notions  of  justice.6 
Rather,  it  combines  most  of  the  judicial 
concepts  relating  to  individual  rights7  in 
a  code  of  conduct,  the  violation  of 
which  is  proscribed  and  which  reflects 
the  military  ethic.  While  the  soldier,  by 
joining  the  military,  subjects  himself  to 
the  limitation  or  curtailment  of  the 
scope  of  his  basic  freedoms  (e.g.,  free- 
dom of  speech),  he  surrenders  none  of 
them.  The  military  member  continues 
to  enjoy  all  of  the  basic  rights  and 
freedoms  he  enjoyed  in  civilian  life. 
However,  he  or  she  must  exercise  these 
rights  in  a  manner  consistent  with  the 
overriding  interests  of  the  military. 
There  was  a  time  when  joining  the 
military  meant  the  surrender  of  certain 
rights.  This  is  no  longer  true.  In  order  to 
highlight  the  role  of  law  in  a  military 
environment,  it  is  necessary  to  discuss 
the  meaning  of  the  military  ethic,  cer- 
tain codal  articles8  as  they  implement 
the  ethic,  and  some  of  the  basic  rights 
of  an  accused  under  military  law. 

THE  MILITARY  ETHIC 

The  military  ethic  is  not  a  "theory" 
of  military  conduct.  It  is  a  code  of 
behavior  pertaining  to  a  profession -the 
profession  of  arms.  This  code  is  con- 
sistent with  the  American  tradition.  It  is 
empirically  derived,  and  by  its  nature  it 
is  noncompulsory.  Being  noncompul- 
sory,  we  should  not  be  surprised  that 
not  all  the  members  of  American  Armed 
Forces  adhere  to  it  at  any  given  mo- 
ment. In  order  to  demand  this  ad- 
herence, the  Congress  enacted  a  Uni- 
form Code  of  Military  Justice -criminal 
laws-in  an  attempt  to  corporealize  the 
ethic  into  concrete  statutes,  violations 
of  which  could  lead  to  penal  sanctions. 
In  so  doing,  the  Congress  provided  in 
the  broadest  sense  the  nexus  between 
the  military  ethic  and  justice. 

The  term  "military  ethic"  is  rather 
amorphous  when  viewed  in  the  abstract. 
Indeed,  in  attempting  to  define  the  term 


precisely,  one  generally  thinks  of  "duty, 
honor,  country,"  "loyalty,"  and  "mis- 
sion and  men."  There  are  many,  no 
doubt,  who  would  view  the  ethical 
conceptions  of  the  American  military 
forces  as  anachronistic.  Nevertheless, 
"...  it  is  in  fact  the  very  essence  of 
military  professionalism."9  Today,  the 
line  between  the  military  services, 
especially  the  Army,  and  civilian  society 
has  become  blurred  with  the  mobiliza- 
tion of  thousands  of  citizens  into  uni- 
formed citizen-soldiers.  As  a  result,  the 
possibilities  exist  that  "...  the  patterns 
of  military  authority  [may]  shift  from 
authoritarian  command  to  organiza- 
tional decisionmaking."10  Under  these 
conditions,  the  concepts  embodied  in 
the  military  ethic  must  be  reinforced  in 
order  to  insure  adherence  to  standards 
which  are  still  both  viable  and  necessary 
in  the  American  Armed  Forces. 

The  Armed  Forces  constitute  a 
unique  and  specialized  society  because 
their  ultimate  function  is  that  of  com- 
bat in  the  national  defense.  For  this 
reason,  military  forces  are  separate  and 
distinct  in  many  aspects  from  the  parent 
civilian  society.  They  have  developed 
their  own  traditions  which  have  given 
rise  to  the  military  ethic,  which,  in  turn, 
is  based  on  a  recognition  that  the 
purpose  of  our  military  forces  is  to  fight 
wars,  or  to  be  ready  to  fight  them, 
should  the  occasion  arise.11  The 
soldier's  first  duty  is  the  accomplish- 
ment of  his  mission,  and  his  second  is  to 
insure  the  welfare  of  his  men.  If  this 
were  not  the  basic  principle,  "any  mili- 
tary operation  involving  a  risk  would 
not  be  undertaken,  and  in  fact  the 
military  forces  could  be  dispensed 
with."12 

The  military  ethic  consists  of  a  code 
of  behavior  appropriate  for  an  organiza- 
tion whose  primary  purpose  is  to  fight  if 
called  upon  to  do  so.  Its  practical  effect 
is  to  provide  or  to  account  for  the 
motives  underlying  military  conduct. 1 3 
Writers  such  as  Ward  Just  fail  to  con- 
sider the  military  ethic  as  a  system  of 
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empirical  norms  which  provides  the 
guideposts  for  proper  military  conduct. 
He  has  opined  that  "the  army  has  been 
corporatized.  It  has  become  something 
of  a  syndicate,  a  corporate  state  with  its 
own  laws  and  traditions  and  pro- 
ceedings." Quite  to  the  contrary,  the 
military  ethic,  by  regarding  love  of 
country,  duty,  honor,  et  cetera,  as 
virtuous  and  by  emphasizing  them  con- 
tinuously, has  enabled  the  Army  to 
avoid  succumbing  to  corporatization. 
For  example,  the  military  ethic  requires 
the  American  Army  to  "maintain  a 
nonpartisan  posture,  i.e.,  a  nonparty 
affiliation."14  Yet  we  have  had  obvious 
cases  of  members  of  the  Army  who 
openly  and  notoriously  advocated  par- 
ticularistic political  philosophy.15  An 
extreme  example  is  found  in  the  case  of 
Parker  v.  Levy,16  where  Army  Captain 
Levy,  stationed  at  Fort  Jackson,  de- 
clared he  would  not  obey  a  written 
order  to  conduct  training.  In  addition, 
he  made  several  public  statements  to 
enlisted  personnel  indicating  that  the 
United  States  was  wrong  in  being  in- 
volved in  the  Vietnam  war  and  that 
"Colored  soldiers"  should  disobey 
orders  to  go  to  Vietnam. 

Even  though  the  military  ethic  pro- 
scribes formal,  public  political  ad- 
vocacy, members  of  the  military  profes- 
sion may  hold  political  beliefs,  show 
political  preference,  and  vote  in  elec- 
tions. One  authority  goes  so  far  as  to 
maintain  that  "Military  personnel 
should  be  permitted  to  serve  on  local 
school  boards,  run  in  nonpartisan  local 
elections,  and  be  members  of  govern- 
ment advisory  boards  and  public  panels 
where  they  have  qualifications  and  in- 
terests."17 

Thus,  the  norms  of  "duty,  honor, 
country,"  "loyalty,"  and  "mission  and 
men"  provide  the  parameters  as  to  how 
soldiers  ought  to  behave. 

When  viewed  from  the  perspective  of 
a  lawyer,  these  norms  are  seen  to 
underlie  the  concept  of  discipline, 
which    "is   the  very  soul  of  Armies - 


difficult  to  acquire  but  capable  of  being 
lost  immediately.  There  can  be  no  dis- 
ruption lest  the  armed  forces  disinte- 
grate into  a  mere  armed  mob  amid  the 
stresses  of  peacetime  hardship  and  war 
time  fear."1 8  This  approach  emphasizes 
that  the  end  or  purpose  of  a  soldier's 
action   is    to  obey  and  not  to  delib- 


erate 


1  9 


MILITARY  LAW 


Military  criminal  law  is  concerned 
with  many  concepts  that  are  not  neces- 
sarily embraced  within  the  character  of 
the  military  ethic.  Within  the  military 
legal  framework  the  independence  of 
the  courts-martial2  °  from  command  in- 
fluence, the  independence  of  the  Court 
of  Military  Review2 1  and  the  Court  of 
Military  Appeals,  as  well  as  the  tradi- 
tional limitation  of  their  scope  in 
making  new  law,  are  excellent  examples 
of  the  separation  of  judicial  and  military 
ethical  values  in  the  military  law.22  Of 
all  the  ethical  values  encompassed  in 
military  law,  the  chief  one  is  the  main- 
tenance of  a  disciplined  force,  which 
military  law  in  turn  reinforces. 

As  discipline  must  be  maintained 
within  the  military,  so  breaches  of 
discipline  must  be  punished.  Any  breach 
of  the  military  ethic-discipline  could 
impair  the  fighting  effectiveness  of  a 
military  unit.  Any  infraction  which 
would  lessen  a  soldier's  enthusiasm  to 
respond  to  duty  would  necessarily 
impair  the  effectiveness  of  his  unit. 
Should  that  unit  be  in  combat,  any 
reluctance,  however  slight,  to  respond 
to  duty  "could  be  disastrous,  or  even 
fatal."23 

Certain  aspects  of  this  ethic,  em- 
bodied in  the  concept  of  discipline,  are 
peculiar  to  the  Armed  Forces.  Three 
articles  of  the  Uniform  Code  of  Military 
Justice  illustrate  the  importance  of  law 
in  reinforcing  the  military  ethic.  The 
first  is  article  88,24  which  prohibits 
commissioned  officers  from  using  "con- 
temptuous words"  against  the  President, 
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Vice  President,  Congress,  and  other  high 
civil  officials.  If  convicted,  an  offender 
"shall  be  punished  as  the  court-martial 
may  direct. " 

The  others  are  article  92,  prohibiting 
disobedience  to  orders,25  and  article 
134,26  the  so-called  general  article, 
which  punishes,  inter  alia,  "[A]  11 
disorders  and  neglects  to  the  prejudice 
of  good  order  and  discipline  in  the 
armed  forces,"  not  otherwise  specifi- 
cally mentioned  in  the  UCMJ. 

Article     88— Contemptuous    Words. 

During  the  recently  ended  Vietnam  era, 
a  small  but  vocal  group  of  servicemen 
emerged  within  the  Military  Establish- 
ment. They  expressed  in  no  uncertain 
terms  their  opposition  to  the  war  and 
the  role  of  the  United  States  in  it.  The 
case  of  2d  Lt.  Henry  H.  Howe,  Jr.,27  is 
a  classic  example  of  a  violation  of 
professional  ethics  which  resulted  in 
judicial  sanctions  because  the  law,  in 
this  instance,  reinforced  the  ethic. 
Howe,  an  Ordnance  Corps  officer  in  the 
Army  Reserve,  was  serving  on  active 
duty  at  Fort  Bliss,  Tex.  While  there,  he 
marched  with  demonstrating  civilians  in 
downtown  El  Paso,  Tex.,  condemning 
the  Vietnam  war.  Howe  carried  a  plac- 
ard indicating  that  the  late  President 
Johnson  was  a  Fascist  who  was  con- 
ducting an  illegal  war.  In  addition  to 
being  charged  with  using  contemptuous 
words  against  President  Johnson,  Howe 
was  charged  with  conduct  unbecoming 
an  officer  and  gentleman28  and  pro- 
moting disloyalty  and  disaffection 
among  the  troops  and  civilian  populace 
to  the  prejudice  of  good  order  and 
military  discipline.29  He  appeared 
before  a  general  court-martial,  was  con- 
victed, and  sentenced  to  dismissal,30 
forfeiture  Of  all  pay  and  allowances,  and 
confinement  at  hard  labor  for  2  years. 
The  confinement  was  reduced  to  1  year 
by  the  convening  authority,  and  the 
sentence  was  eventually  affirmed  by  the 
United  States  Court  of  Military  Appeals. 
After  serving  approximately  3  months 


of  his  sentence,  Howe  was  granted  a 
parole. 

Should  Howe  have  been  tried?  Is  not 
an  American  entitled  to  criticize  his 
government  as  provided  for  and  pro- 
tected by  the  Constitution?3 1  Howe  was 
the  first  person  to  have  been  prosecuted 
under  article  88  of  the  1950  UCMJ.  The 
restrictions  of  this  article  embrace  not 
only  loyalty,  one  of  the  fundamentals 
of  the  military  ethic,32  but  also  the 
premise  that  the  American  Armed 
Forces  are  subordinate  to  duly  consti- 
tuted civilian  authority.  After  all,  under 
the  Constitution,  the  President  is  Com- 
mander in  Chief  of  the  Armed  Forces,  a 
point  overlooked  by  some  of  Howe's 
defenders. 

Limitation  of  this  proscription  to 
officers  has  been  questioned,33  and 
during  World  Wars  I  and  II  courts- 
martial  for  such  an  offense  were  in- 
frequent. In  cases  where  commanders 
did  bring  servicemen  to  trial  for  their 
remarks,  courts  would  acquit  if  the 
remarks  were  casual  statements  made 
"in  private  conversations  and  political 
discussions."34  Howe's  case  was  far 
different  than  the  cases  of  servicemen 
expressing  contempt  in  private  at  the 
apex  of  duly  constituted  authority.  He 
flagrantly  and  publicly  abused  his  posi- 
tion and  in  so  doing  invited  contentious- 
ness among  other  personnel  at  Fort 
Bliss.  Such  "concerted  political  prose- 
lytizing in  an  attempt  to  cause  general 
disaffection  toward  the  President  [was] 
rare."35  Nevertheless,  the  military  ethic 
demands  that  civil  authority  be  pro- 
tected against  threats  from  those  who 
are  in  military  power,  and  if  effect  is  to 
be  given  to  this  principle,  then  there 
must  exist  a  legal  proscription,  the 
violation  of  which  may  be  punished. 

No  doubt  restricting  the  speech  of 
military  members  invites  constitutional 
attack,  and  article  88  has  been  criticized 
on  this  ground.36  Even  though  mem- 
bers of  the  Armed  Forces  do  retain 
certain  basic  rights,37  the  military  "con- 
stitutes    a     specialized     community 
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governed  by  a  separate  discipline  from 
that  of  the  civilian."38  If  the  military 
ethic  were  to  deny  this  distinction  by 
removing  the  restrictions  embraced  in 
article  88,  it  would  not  only  create 
"new  forms  of  tension"39  but  might 
start  the  process  of  seriously  eroding 
respect  for  and  the  sanctity  of  au- 
thority. The  United  States  Supreme 
Court  appears  to  reinforce  this  view.  In 
Parker  v.  Levy,  the  court  said: 

While  members  of  the  military 
community  enjoy  many  of  the 
same  rights  and  bear  many  of  the 
same  burdens  as  do  members  of 
the  civilian  community,  within 
the  military  community,  there  is 
simply  not  the  same  autonomy  as 
there  is  in  the  larger  civilian  com- 
munity. The  military  establish- 
ment is  subject  to  the  control  of 
the  civilian  commander-in- 
chief.  .  .  .  4  ° 

In  this  case,  the  majority  of  the 
Supreme  Court  limited  the  constitutional 
right  of  free  speech  as  it  applies  to 
servicemen.  The  Supreme  Court  is  be- 
ginning a  process  of  defining  constitu- 
tional areas  which  would  not  be  open  to 
the  military  community,  because  of  the 
uniqueness  of  that  community  and  be- 
cause of  the  importance  of  preserving  the 
superior-subordinate  relationship.  This 
limitation  which  was  implicitly  recog- 
nized in  Levy  particularly  applies  to 
Howe  because  more  was  involved  in  that 
case.  True,  the  President  is  the  Com- 
mander in  Chief  of  the  Military  Establish- 
ment and,  as  such,  he  was  Howe's  su- 
perior in  the  chain  of  command.  Howe's 
conviction  could  be  sustained  on  that 
issue  alone.  The  major  premise  underly- 
ing article  88  is  to  reinforce  that  portion 
of  the  military  ethic  which  emphatically 
accepts  civilian  control  of  the  military. 
Thus,  if  the  Howe  case  had  been  argued 
before  the  Supreme  Court,  it  is  unlikely 
that  the  Court  would  have  accepted  the 
view  that  all  of  the  rights  and  privileges 
guaranteed  by  the  first  amendment  to  all 
persons,  especially  in  the  political  arena, 


apply  in  a  military  context.  Indeed,  at 
"the  time  the  Bill  of  Rights  was  adopted, 
little  if  any  thought  was  given  to  whether 
those  provisions  had  direct  relevance  to 
the  military  context,  and  courts-martial 
from  the  beginning  assumed  they  did 
not."41  Further,  some  authorities  con- 
sider the  military  as  an  "alien  sector"  of 
American  society  which  "fall[s]  outside 
the  area  in  which  .  .  .  freedom  of  expres- 
sion must  be  maintained."42  It  is 
"alien,"  of  course,  because  there  is  a 
separate  ethic  for  the  military  society. 

To  someone  who  does  not  appreciate 
the  difference  between  civil  and  military 
society,  there  is  an  inconsistency  be- 
tween the  military  ethic  (and  military 
attitudes)  and  the  civilian  values  em- 
bodied in  the  first  amendment.43  There 
are  three  ways  to  view  the  relationship 
of  the  military  ethic  to  first  amendment 
values:  (1)  the  first  amendment  right  to 
free  speech  does  not  apply  to  the 
military,  (2)  the  protections  apply  fully, 
without  any  restrictions,44  and  (3) 
there  are  compatible  areas  permitting  a 
convergence  of  civilian  notions  of  free 
speech  to  be  applied  so  long  as  no 
violation  of  the  military  ethic  occurs, 
which  is  serious  enough  to  erode  disci- 
pline.4 5  I  subscribe  to  this  latter  view. 
The  Howe  case  acutely  highlighted  this 
relationship.  It  is  unlikely  that  the 
Supreme  Court  would  conclude  that 
first  amendment  coverage  is  irrelevant 
to  servicemen  and  that  only  Congress 
can  legislate  the  scope  of  constitutional 
application  to  the  military.  Congres- 
sional power  concerning  the  military  is 
not  free  from  judicial  scrutiny.46  In  our 
society  the  relationship  between  the 
military  and  the  rest  of  society  with 
respect  to  political  actions  is  not 
ambiguous,  so  long  as  there  is  a  judi- 
cially reinforced  ethic  guiding  the 
actions  of  military  personnel.  Of  course, 
"the  fact  that  a  man  is  a  member  of  the 
armed  forces,  and  therefore  in  some 
situations  a  servant  to  the  state  and  its 
commanders,  does  not  obliterate  the 
fact   that  as  a  citizen  he  has  certain 
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rights  which  remain."47  But,  on  bal- 
ance, article  88  is  an  example  of  the 
military  ethic  judicially  enforced  on  the 
military  segment  of  society.48 

Article  92— Failure  to  Obey  Lawful 
Orders.  The  paramount  article  of  the 
Uniform  Code  of  Military  Justice  which 
highlights  and  enforces  the  heart  of  the 
military  ethic  is  article  92: 

Any  person  subject  to  this  chapter 
who  (1)  violates  or  fails  to  obey 
any  lawful  general  order  or  regula- 
tion; (2)  having  knowledge  of  any 
other   lawful    order  issued  by  a 
member    of    the    armed    forces, 
which  it  is  his  duty  to  obey,  fails 
to    obey    the    order;    or    (3)   is 
derelict  in  the  performance  of  his 
duties;    shall    be    punished   as   a 
court-martial  may  direct.4  9 
Obedience  to  orders  is  the  sine  qua 
non  to  discipline;  and  without  discipline 
all  aspects  of  the  military  ethic  fail.  To  a 
military  lawyer,  the  military  ethic  and 
its   conceptual    underpinnings  are  em- 
bodied in  the  term  "discipline."  Field 
Marshall  Slim  has  stated  the  necessity 
for  discipline  in  a  military  organization : 
The  more  modern  war  becomes, 
the    more    essential    appear    the 
basic  qualities  that  from  the  be- 
ginnings   of   history  have   distin- 
guished armies  from  mobs.  The 
first  of  these  is  discipline.  We  very 
soon  learned  in  Burma  that  strict 
discipline  in  battle  and  in  bivouac 
was  vital,  not  only  for  success,  but 
for  survival.  Nothing  is  easier  in 
jungle  or  dispersed  fighting  than 
for  a  man  to  shirk.  If  he  has  no 
stomach  for  advancing,  all  he  has 
to  do  is  to  flop  into  the  under- 
growth; in  retreat,   he  can  slink 
out    of  the  rear  guard,  join  up 
later,  and  swear  he  was  the  last  to 
leave.  A  patrol  leader  can  take  his 
men  a  mile  into  the  jungle,  hide 
there  and  return  with  any  report 
he  fancies.  Only  discipline  .  . .  can 
stop  that  sort  of  thing;  the  real 


discipline    that   a   man  holds   to 
because  it  is  a  refusal  to  betray  his 
comrades.     The     discipline     that 
makes    a    sentry,    whose    whole 
body  is  tortured  for  sleep,  rest  his 
chin  on  the  point  of  his  bayonet 
because  he  knows,  if  he  nods,  he 
risks  the  lives  of  the  men  sleeping 
behind  him  ...  at  some  stage  in 
all    wars,    armies   have   let   their 
discipline  sag,  but  they  have  never 
won  victory  until   they  made  it 
taut  again;  nor  will  they.50 
The  concept  of  obedience  underlies 
discipline.   A  failure  to  obey  a  lawful 
command  could  easily  jeopardize   the 
lives  of  men,  the  success  of  a  mission, 
and,    if    widespread,    the   organization 
itself.  The  purpose  of  article  92  is  quite 
clear.  Men  and  women  recruited  from 
the  wide  spectrum  of  American  society 
must  be  taught  to  obey  the  orders  of 
their  superiors.  In  the  heat  of  combat  or 
even  in  a  hostile  environment,  ordinary 
sanctions    and    exhortations    may    be 
neither     sufficient     nor    effective     to 
enforce  the  military  value  system  on  the 
members  of  the  organization.  It  is  only 
through    long    years    of    training    and 
associations    with  comrades  and  units 
that  service  members  learn  to  overcome, 
to    varying   degrees,    their   natural   in- 
stincts of  self-preservation.  The  preser- 
vation of  all  requires  the  obedience  of 
all.  For  these  reasons,  the  law  requires 
that  all  members  of  the  military  society 
shall  obey  lawful  commands. 

As  a  general  rule,  military  men  and 
women  have  a  legal  duty  to  obey,  and 
they  may  be  punished  if  they  do  not. 
Article  92  contains  an  important  qualifi- 
cation :  the  order  must  be  lawful.  The 
problem  is  that,  when  a  soldier  is 
confronted  with  an  [illegal]  order 
to  perform  an  act  constituting  a 
criminal  offense,  the  demands  of 
military  discipline,  as  expressed  in 
the  duty  of  obedience  to  superior 
orders,   come  into  conflict  with 
the  imperative  need  to  preserve 
the    supremacy    of    the    law    as 
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manifested  in  the  prescriptions  of 
criminal  law:  military  discipline 
requires  unflinching  compliance 
with  orders;  the  supremacy  of  the 
law  proscribes  the  commission  of 
criminal  acts.51 

The  requirement  to  obey  only  lawful 
orders  at  first  seems  to  present  a  con- 
flict between  the  values  of  the  military 
ethic  and  the  values  of  American  society 
as  reflected  in  the  concept  of  "Rule  of 
Law."  In  addition  to  a  philosophical 
problem,  there  is  also  a  practical  one:  if 
someone  obeys  an  illegal  order  and  thus 
commits  a  criminal  act,  he  violates  other 
provisions  of  the  UCMJ  and  may  be 
tried  and  punished  for  them.  If,  on  the 
other  hand,  he  does  not  obey,  he  risks 
being  punished  for  the  violation  of 
article  92.  Further, 

. . .  the  horns  of  the  dilemma  are 
sharp  and  strong  enough  to 
wangle  the  entire  legal  system 
insofar  as  its  theory  is  concerned: 
if  a  soldier  commits  an  offence  in 
obedience  to  superior  orders,  and 
is,  therefore,  criminally  indicted, 
or,  alternatively,  if  he  refuses  to 
comply  with  an  order  to  perform 
an  act  constituting  an  offence  and 
is  consequently  charged  before  a 
court-martial -will  he  be  con- 
victed or  acquitted?  If  he  is 
convicted  anyhow,  whether  he 
commits  the  criminal  act  as 
ordered  or  refrains  from  doing  so, 
the  legal  system  seems  to  be 
tainted  by  an  iniquitous  in- 
consistency that  is  all  but  in- 
credible. And  if  the  soldier  is  to 
incur  criminal  responsibility  for 
his  act  only  in  one  of  the  two 
cases  and  not  in  the  other,  certain 
difficulties  emerge.  On  the  one 
hand  if  the  soldier  risks  his  life  in 
disobeying  superior  orders  and 
refusing  to  carry  out  the  criminal 
act,  whereas  he  is  exculpated 
when  the  offence  is  committed  by 
him  in  compliance  with  the 
orders -this   solution   may  incite 


the  commission  of  crimes  and 
bring  about  a  public  out- 
cry. .  . .  52 

Nowhere  was  this  problem  more 
highlighted  in  American  military  law 
than  in  the  My  Lai  cases,  which  pro- 
duced a  massive  outpouring  of  hyper- 
bole and  hurled  invectives  by  an 
aroused  public.  These  cases  arose  out 
of  a  particularly  deplorable  act  on 
the  part  of  former  1st  Lt.  William  L. 
Calley  and  others  during  operations  in 
the  subhamlet  of  My  Lai  (4)  in  Song 
My  village,  Quang  Ngai  Province, 
Republic  of  South  Vietnam,  on  16 
March  1968.  The  cases  concerned 
Calley  and  some  of  his  troops  who 
did  the  actual  shootings  and  those 
who  "covered  up"  the  incident.  There 
were  many  who  charged  that  if  the 
perpetrators  were  not  punished  (all 
notions  of  criminal  justice  appeared 
to  vanish)  then  the  soldiers  would 
literally  be  getting  away  with  murder. 
Others  asserted  that  if  the  soldiers 
were  obeying  orders  and  if  they  were 
punished,  then  all  other  military  men 
could  defy  orders  with  impunity 
thereby  breaking  down  good  order 
and  military  discipline. 

Not  one  writer  appears  to  have 
indicated  an  awareness  of  American 
military  law  in  this  area  or  that  the 
"dilemma"  between  the  law  and  the 
military  ethic  had  already  been  recon- 
ciled as  far  as  U.S.  military  forces  are 
concerned.  It  is  submitted  that  the 
My  Lai  cases,  posing  the  problem 
they  did,  were  properly  and  correctly 
resolved  by  the  U.S.  Army. 

At  the  time  the  act  was  com- 
mitted, 1st  Lt.  William  L.  Calley  com- 
manded a  platoon  in  C  Company,  1st 
Battalion,  20th  Infantry,  11th  Light 
Infantry  Brigade,  in  Vietnam.  The 
brigade  was  a  part  of  the  America 
Division  which  was  assigned  a  tactical 
area  of  operations  along  the  South 
China  Sea  from  Quant  Ngai  Province 
north  into  Quang  Nan  Province.  Each 
brigade    (there    were    three)    had    its 
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own  operations  area;  that  of  the  11th 
Brigade  ran  from  the  Due  Pho  District 
north  to  Binh  Son  and  inland  approxi- 
mately  30  kilometers.53  Sometime  in 
January  1968,  Calley's  organization  was 
assigned  to  a  composite  force  known  as 
Task  Force  Barker.  This  organization 
was  assigned  an  area  of  operations 
known  as  Muscatine.  The  units  of  Task 
Force  Barker  drew  fire  from  enemy 
forces  in  the  Muscatine  area  which 
would  then  withdraw  south.  After  the 
Tet  offensive  in  February  1968,  Task 
Force  Barker  extended  its  operations 
southward,  enbracing  the  Son  My  vil- 
lage, because  intelligence  reports  had 
indicated  that  the  48th  Vietcong  Bat- 
talion had  its  base  in  the  My  Lai  area  of 
Song  My.  Sweeps  into  the  area  by  the 
Task  Force  were  only  moderately  suc- 
cessful. Although  Calley's  unit  had  not 
experienced  much  combat  prior  to  16 
March  1968,  it  did  sustain  casualties 
from  mines  and  booby  traps. 

On  15  March  1968,  Captain  Medina, 
the  commander  of  Calley's  company, 
was  notified  that  the  company  would  be 
involved  in  an  offensive  action  in  the 
My  Lai  area  the  following  day.  Medina 
briefed  his  company  that  evening  about 
the  area,  the  mission,  resistance  to  be 
expected  from  the  48th  VC  Battalion, 
and  other  pertinent  matters.  Calley 
argued  later  that  Medina  ordered  him 
and  others  to  "waste  them,"  referring  to 
the  villagers.54  Nevertheless,  the  com- 
pany engaged  in  the  My  Lai  operations 
on  the  16th  of  March  without  receiving 
any  fire.  No  mines  or  booby  traps  were 
detonated,  and  the  only  unit  casualty 
on  that  day  was  a  self-inflicted  wound. 
In  the  My  Lai  (4)  area  only  unwarned, 
unresisting,  and  frightened  old  men, 
women,  and  children  were  encountered 
-no  enemy  units.  Yet,  the  evidence 
conclusively  showed  that  Calley  and 
some  members  of  his  platoon,  at  his 
urging,  shot  villagers  and  herded  others 
into  a  ditch  on  the  eastern  boundary  of 
My  Lai  (4)  and  murdered  them.5  5 

Calley5  6  was  tried  and  convicted  by 


a  general  court-martial  held  at  Fort 
Benning,  Ga.,  of  three  specifications  of 
premeditated  murder  and  one  of  assault 
with  intent  to  murder  in  violation  of  the 
Uniform  Code  of  Military  Justice.  He 
was  sentenced  on  31  March  1971  to 
dismissal,  forfeiture  of  all  pay  and 
allowances,  and  confinement  at  hard 
labor  for  life.  The  general  court-martial 
convening  authority,  in  his  review  of  the 
case,  approved  the  dismissal  and  the 
forfeitures,  but  he  reduced  the  confine- 
ment portion  of  the  sentence  to  20 
years.  Calley  appealed  his  conviction  on 
grounds  alleging  numerous  irregularities 
occurring  at  and  during  the  trial.  The 
issues  raised  by  Calley  were  resolved 
against  him  by  the  Army  Court  of 
Military  Review;  that  opinion  was  sus- 
tained by  the  United  States  Court  of 
Military  Appeals. 

The  significant  point  here  is  that 
among  the  arguments  of  extraordinary 
scope  employed  by  Calley's  attorneys, 
one  factor  directly  highlighted  the 
apparent  conflict  between  the  military 
ethic  of  obedience  to  orders  and  the  law 
proscribing  murder.  Assuming  arguendo, 
that  an  order  was  received  by  Calley  to 
"waste"  everybody  in  My  Lai,  was  he 
justified  in  heeding  such  an  order? 
Indeed,  is  there  a  basic  onflict  at  all 
between  civilian  notions  of  legality  and 
the  obedience  to  orders? 

The  villagers  had  a  right  to  life,  and 
any  order  to  kill  them,  so  long  as  they 
were  noncombatants  and  not  bellig- 
erents, was  patently  illegal.  The  fact 
that  the  inhabitants  of  My  Lai  sympa- 
thized with  the  Vietcong  is  not  im- 
portant so  long  as  they  were  not  at  the 
time  of  the  Muscatine  operation  en- 
gaging in  hostile  actions  against  Calley's 
platoon.  Even  if  some  of  the  villagers 
had  previously  engaged  in  hostile  opera- 
tions, the  wanton  killing  of  the  villagers 
in  response  to  the  "presumed  delicts  of 
a  few  is  not  a  lawful  response  to  the 
delicts."57  Further,  reprisal,  if  indeed 
this  was  Calley's  intent,  by  "summary 
execution  of  the  helpless  is  forbidden  in 
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the  laws  of  land  warfare"5  8  which  are  a 
part  of  the  laws  governing  the  American 
Armed  Forces  and  have  been  for  numer- 
ous years.59  Thus,  there  can  be  no 
question  that  any  orders  to  execute 
summarily  innocent  civilians  or  those 
eligible  for  prisoner-of-war  status  are 
illegal  violations  of  American  military 
law.  Such  orders  are  not  within  the 
orbit  of  article  92.60 

The  fact  that  Calley  alleged  that  he 
was  ordered  to  do  what  he  did  raises  the 
question  of  whether  he  could  defend  his 
action  by  asserting  that,  ethically, 
obedience  of  superior  orders  was  de- 
manded of  him.  Obedience  to  an  un- 
lawful order  is  not  a  defense  in  the  trial 
of  any  accused  unless  he  did  not  know, 
and  could  not  reasonably  have  been 
expected  to  know,  that  the  order  was 
unlawful.61  Realizing  that  this  issue 
could  become  one  that  is  difficult  to 
resolve,  given  the  dynamics  of  combat 
and  the  ethical  norm  demanding  obedi- 
ence, the  Army  specifically  permits  the 
determination  of  legality  to  be  made  by 
courts-martial.  Field  Manual  27-10,  The 
Law  of  Land  Warfare  states: 

b.  In  considering  the  question 
whether  a  superior  order  consti- 
tutes a  valid  defense,  the  court 
shall  take  into  consideration  the 
fact  that  obedience  to  lawful  mili- 
tary orders  is  the  duty  of  every 
member  of  the  armed  forces;  that 
the  latter  cannot  be  expected,  in 
conditions  of  war  discipline,  to 
weigh  scrupulously  the  legal 
merits  of  the  orders  received;  that 
certain  rules  of  warfare  may  be 
done  in  obedience  to  orders  con- 
ceived as  a  measure  of  reprisal.  At 
the  same  time  it  must  be  borne  in 
mind  that  members  of  the  armed 
forces  are  bound  to  obey  only 
lawful  orders.6  2 

In  combat  situations  great  difficulty 
can  arise  in  determining  the  legality  of 
an  order.  Therefore,  permitting  a  court- 
martial  to  consider  all  of  the  attendant 
circumstances,  to  view  the  accused  in  a 


light  favorable  to  him,  and  to  demand 
that  guilt  be  proved  beyond  a  reason- 
able doubt  is  a  proper  and  a  practical 
way  of  reconciling  the  law  and  the 
ethic.63 

The  military  ethic  is  also  reconciled 
with  civilian  notions  of  justice  because 
orders  are  presumed  to  be  valid,  and 
an  accused  who  disobeys  an  order  has 
the  burden  of  proving  illegality.64  If  a 
soldier     believes     that     the    order    is 
ambiguous,    he    is    obliged    to    seek 
clarification    from    the    superior    who 
issued  the  order.  If  the  order  is  illegal, 
then  he  "must  try  to  have  the  order 
rescinded,    disregard   the   order  if  the 
superior  persists,  and  also  report  the 
incident  to  higher  headquarters  or  an 
alternative    source."65    There    was   no 
evidence  anywhere  in  the  Calley  case 
that  he  questioned  the  presumed  order 
of   Captain    Medina,  assuming,   as  the 
author  emphatically  does  not,  that  the 
order  could  be  considered  valid.  Yet, 
Calley  should  have  known  that  killing 
unarmed,  unresisting  men,  women,  and 
children   was  illegal.   Neither  the  mili- 
tary   ethic    nor  the  law  requires   that 
soldiers  act  as  automatons  in  obeying 
orders.    American   servicemembers   are 
expected    to    respond    to    orders    as 
persons  imbued  with  our  basic  societal 
values  (taught  them  in  our  military  and 
civilian    schools,    the    home,   and   the 
church).   The  military  court  took  this 
into    account    in    reaching    its    deter- 
mination and  found  Calley 's  action  as 
an    officer   woefully    wanting.    As  the 
Court  of  Military  Review  stated: 
We  find  no  impediment  to  the 
findings  that  appellant  acted  with 
murderous    mens   rea,    including 
premeditation.   The  aggregate  of 
all    his    contentions    against    the 
existence  of  murderous  mens  rea 
is  no  more  absolving  than  a  bare 
claim  that  he  did  not  suspect  he 
did  any  wrong  act  until  after  the 
operation,  and  indeed  is  not  con- 
vinced of  it  yet.  This  is  no  excuse 
inlaw.66 
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Such  a  reconciliation  of  law  and 
military  ethic  will  not  breed  insubordi- 
nation, because  the  servicemember  is 
bound  only  to  refuse  patently  illegal 
orders  or  those  that  he  personally 
knows  are  illegal.  In  cases  where  legality 
is  blurred,  "the  responsibility  rests  with 
the  superior  giving  the  order,  not  the 
subordinate  who  obeys  it -he  can  pre- 
sume legality  until  an  obviously  illegal 
order  arises."67  Therefore,  in  such  cases 
the  defense  of  superior  orders  would  be 
a  legitimate  defense  for  the  lower  ranks 
who,  in  obeying  illegal  orders,  could 
contend  that  they  did  not  know  or 
could  not  have  known  the  orders  were 
illegal.  They  are,  as  a  result,  ultimately 
protected  by  the  law. 

Article     134— The    General    Article. 

The  final  UCMJ  article  to  be  discussed  is 
article  134,  which  is  known  as  the 
"general"  or  "catchall"  article.  This 
article  is  similar  in  nature  to  article  133, 
which  proscribes  conduct  that  is  un- 
becoming to  officers,  obviously  an 
attempt  to  set  higher  standards  for  the 
officer  corps  than  for  the  other  ranks. 
Article  134  exists  to  punish  offenses  not 
specifically  denounced  elsewhere  in  the 
Uniform  Code  of  Military  Justice.  It  is  a 
primary  source  for  the  enforcement  of 
the  military  ethic  and,  as  such,  it  is  a 
unique  tool  to  maintain  and  strengthen 
discipline.  The  law  embodied  in  article 
134  does  not  make  "every  irregular, 
mischievous,  or  improper  act  a  Court- 
martial  offense."68  Rather,  it  is  limited 
to  conduct  that  is  "directly  and  pal- 
pably .  .  .  prejudicial  to  good  order  and 
discipline."69 

Critics  have  assailed  this  provision 
and  its  officer  counterpart  because,  they 
say,  there  is  unpredictability  as  to  what 
actions  are  punishable.  The  critics  claim 
there  appear  to  be  no  objective  stand- 
ards other  than  a  list  of  specifically 
denounced  offenses,  and  thus  the  deter- 
mination of  what  offenses  are  "pre- 
judicial to  good  order  and  discipline" 
are  ultimately  within  the  judgment  of 


an  officer  imposing  punishment  or  con- 
vening a  court.  This  aspect  of  unpredict- 
ability would  certainly  appear  to  be  true 
in  those  cases  where  a  breach  of  a 
custom  of  the  service  is  charged  as  an 
offense.  The  Manual  for  Courts-Martial 
states  that: 

A  breach  of  a  custom  of  the 
service  may  result  in  a  violation  of 
this  clause  of  Article  134.  In  its 
legal  sense  of  the  word  "custom" 
imports  something  more  than  a 
method  of  procedure  or  a  mode 
of  conduct  or  behavior  which  is 
merely  of  frequent  or  usual  occur- 
rence. Custom  arises  out  of  long 
established  practices  which  by 
common  consent  have  attained 
the  force  of  law  in  the  mili- 
tary. ...  A  custom  which  has  not 
been  adopted  by  existing  statute 
or  regulation  ceases  to  exist  when 
its  observance  has  been  long 
abandoned.70 

There  appears  to  be  a  superficial 
justification  for  the  criticism  leveled  at 
this  codal  attempt  to  enforce  tradi- 
tionally well-known  and  accepted  stand- 
ards.71 But  close  analysis  indicates  that 
civilian  standards  which  require  criminal 
statutes  to  be  definite  and  certain  and 
to  provide  for  predictability  have  been 
met  by  the  filling-in  done  by  the  Court 
of  Military  Review  and  the  Court  of 
Military  Appeals  as  well  as  the  guides 
contained  in  the  appendix  to  the 
Manual  for  Courts-Martial  In  this 
manner,  terms  such  as  "customs"  or 
"Conduct  of  a  nature  to  bring  discredit 
on  the  armed  forces"  have  been  con- 
tinuously defined  and  refined  by  these 
courts  in  no  less  a  manner  than  "funda- 
mental rights"  and  "due  process"  have 
been  defined  and  given  substance  by  the 
United  States  Supreme  Court.72 
Further,  if  a  member  of  the  military 
service  is  charged  with  a  particular 
violation  of  a  custom  or  ethic,  his 
actions  must  also  be  shown  to  be 
prejudicial  to  good  order  and  discipline 
or  to  bring  discredit  to  his  service.  In 
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this  regard,  the  military  courts  and 
commanders  are  always  influenced  by 
such  factors  as  time,  location,  nature  of 
offense,  and  all  of  the  circumstances 
surrounding  its  commission. 

In  two  recent  cases  the  constitu- 
tionality of  these  articles  was  considered 
in  the  light  of  contemporary  civilian 
standards,  and  in  both  cases  the  courts 
recognized  the  special  nature  of  the 
military  in  assessing  its  needs  for  laws 
which  implement  and  enforce  the  mili- 
tary ethic.  The  case  of  United  States  v. 
Priest73  concerned  an  enlisted  man  in 
the  Navy  who,  while  on  active  duty, 
edited,  published,  and  distributed  an 
underground  newspaper.  As  a  result  of 
these  activities,  he  was  convicted  of  two 
specifications  concerning  the  publica- 
tion and  distribution  of  two  issues  of  his 
publication  with  intent  to  promote  dis- 
loyalty and  disaffection  among  mem- 
bers of  the  Armed  Forces.  These  two 
issues,  in  their  entirety,  contained  state- 
ments disloyal  to  the  United  States.  The 
Court  of  Military  Appeals  found  that 
the  pamphlets  were  not  only  a  call  to 
action  but,  in  fact,  suggested  means  by 
which  the  troops  might  actively  demon- 
strate their  own  disloyalty  and  defec- 
tion, for  example,  by  deserting,  by 
demonstrating  in  public,  and  by  refusing 
promotions.  The  Court  found  this  type 
of  activity  prejudicial  to  good  order  and 
military  discipline,  stating: 

In  the  armed  forces  some  restric- 
tions exist  for  reasons  that  have 
no  counterpart  in  the  civilian 
community.  Disrespectful  and 
contemptuous  speech,  even 
advocacy  of  violent  change,  is 
tolerable  in  the  civilian  com- 
munity, for  it  does  not  directly 
affect  the  capacity  of  the  Govern- 
ment to  discharge  its  responsibili- 
ties unless  it  both  is  directed  to 
inciting  imminent  lawless  action 
and  is  likely  to  produce  ac- 
tion. ...  In  military  life,  however, 
other  considerations  must  be 
weighed.      The     armed     forces 


depend,  on  a  command  structure 
that  at  times  must  commit  men  to 
combat,  not  only  hazarding  their 
lives  but  ultimately  involving  the 
security  of  the  Nation  itself. 
Speech  that  is  protected  in  the 
civil  population  may  nonetheless 
undermine  the  effectiveness  of 
response  to  command.  If  it  does, 
it  is  constitutionally  un- 
protected.74 

Finally,  in  the  landmark  case  of 
Capt.  Howard  Levy,75  the  United 
States  Supreme  Court  recognized  the 
uniqueness  of  the  military  society.  Levy 
was  an  Army  officer  and  a  physician 
who  refused  to  obey  orders  to  train 
Special  Forces.  He  made  public  state- 
ments urging  black  enlisted  men  not  to 
go  to  Vietnam  if  ordered  to  do  so,  and 
he  characterized  Special  Forces  per- 
sonnel as  liars,  thieves,  killers  of  peas- 
ants, and  murderers  of  women  and 
children.  Levy  was  convicted  by  a 
general  court-martial,  among  other 
things,  of  conduct  unbecoming  an  of- 
ficer and  gentleman  and  for  disorders 
and  neglects  to  the  prejudice  of  good 
order  and  discipline  of  the  Armed 
Forces.  He  then  filed  a  Writ  of  Habeas 
Corpus  in  the  Federal  District  Court 
which  denied  him  relief.  However,  the 
Third  Circuit  Court  of  Appeals  reversed 
the  District  Court,  holding  that  articles 
133  and  134  were  void  because  of 
vagueness  and  thereby  it  applied  civilian 
concepts  of  due  process  to  the  military 
sphere.  The  case  was  heard  by  the 
Supreme  Court  with  Justice  Rehnquist 
writing  the  majority  view  of  five  mem- 
bers. The  Court  opined  that  because  of 
the  differentiations  between  military 
society  and  the  civilian  society,  Con- 
gress was  permitted  to  legislate  with 
greater  breadth  and  flexibility  when 
prescribing  rules  governing  the  military. 
Further,  neither  articles  133  nor  134  of 
the  UCMJ  were  void  for  vagueness 
under  the  due  process  clause  of  the  fifth 
amendment  since  each  article  has  been 
construed  by  military  authorities  in  a 
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manner  which  narrowed  their  broad 
scope  and  because  considerable  speci- 
ficity had  been  supplied,  by  way  of 
examples,  over  many  years.  The  Su- 
preme Court  indicated  that  Levy  could 
have  had  no  reasonable  doubt  that  his 
public  statements  urging  black  enlisted 
men  not  to  go  to  Vietnam  if  ordered  to 
do  so  were  punishable.  The  Court,  in 
effect,  recognized  that  in  order  to  foster 
orderly  and  dutiful  fighting  forces,  lee- 
way must  be  granted  to  incorporate 
basic  ethical  considerations  in  a  criminal 
statute.  The  Supreme  Court  stated  that: 
"...  to  maintain  the  discipline  essential 
to  perform  its  mission  effectively,  the 
military  has  developed  what  'may  not 
unfitly  be  called  the  customary  military 
law'  or  general  usage  of  the  military 
service."76 

The  Supreme  Court  specifically 
recognized  that  both  the  fundamental 
necessity  for  obedience  and  the  conse- 
quent necessity  to  impose  and  to  main- 
tain discipline  permits  some  actions 
which  would  be  constitutionally  imper- 
missible outside  a  military  organization. 
The  Levy  case  is  the  best  and  most 
recent  example  of  the  recognition  of  the 
viability  of  the  military  ethic  in  con- 
temporary society  and  its  enforcement 
by  the  use  of  judicial  sanctions. 

RIGHTS  OF  MEMBERS 
IN  THE  ARMED  SERVICES 

What  has  gone  before  is  not  to 
suggest  in  the  least  that  the  military 
judicial  system  is  void  of  judicial  con- 
siderations in  protecting  servicemembers 
who  have  violated  the  UCMJ.  Indeed, 
civilian  influence  has  been  extraordinary 
in  the  area  of  individual  rights  con- 
cerning military  accused.  In  many  cases 
the  individual  servicemember  has  en- 
joyed greater  protection  than  his  civilian 
counterpart.  For  example,  the  military 
criminal  legal  system  demands  that  free 
counsel  be  provided  all  accused  not  only 
during  interrogation77  but  also  during 
pretrial  stages.78  Further,  in  one  of  the 


most  frequently  discussed  areas  of 
criminal  law,  that  of  confessions,  the 
military  legal  system,  since  1951,  has 
provided  most  of  the  rights  enunciated 
in  Miranda  v.  Arizona,19  a  1966  case 
hailed  as  a  landmark  in  civil  rights.  The 
Miranda  decision,  the  leading  case  re- 
garding the  privilege  against  self- 
incrimination  during  custodial  interroga- 
tion, held  that  unless  a  defendant  was 
advised  of  his  right  to  remain  silent,  that 
any  statement  made  may  be  used 
against  him,  and  that  he  has  the  right  to 
be  represented  by  an  attorney,  the 
prosecutor  may  not  use  any  of  his 
statements,  exculpatory  or  inculpatory, 
during  the  trial. 

The  military  legal  system  has  long 
required  that  persons  in  the  military 
may  not  interrogate  a  suspected  or 
accused  party  without  first  informing 
him  of  the  rights  stated  in  the  Miranda 
decision.  In  addition,  "military  law  al- 
ready provided  that  the  suspect  or 
accused  could  consult  the  legal  advisor 
to  the  court-martial  authority,  a  lawyer 
or  his  staff,  or  counsel  of  his  own  choice 
before  being  subjected  to  interroga- 
tion,"80 and  this  right  was  formally 
recognized  and  given  juridical  effect  in 
United  States  v.  Tempia*1  a  1967  case 
decided  by  the  Court  of  Military  Ap- 
peals. Thereafter,  all  members  of  the 
uniformed  services  were  to  be  afforded 
the  protections  announced  by  the 
Supreme  Court  in  Miranda.  As  the 
Court  stated: 

Now,    the  accused  must  have  a 
lawyer;  before,  he  need  not  have 
been  given  one;  now,  he  must  be 
warned  of  his   right   to  counsel; 
before,  he  need  not  be  so  warned; 
and  now,  finally,  he  will  receive 
effective  legal  advice  not  only  as 
to  what  he  can  do,  but  also  as  to 
what  he  should  do.82 
Thus,  members  of  the  military  have  a 
twofold  protection:  the  specific  warning 
requirements  afforded  under  article  31 
and  the  general  fifth  amendment  privi- 
lege against  self-incrimination. 
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Members  of  the  armed  services  have 
also  been  afforded  protection  from  arbi- 
trary referral  of  charges  to  general 
courts-martial.  Congress  has  provided 
that  before  a  criminal  charge  may  be 
referred  to  a  trial  by  a  general  court,  an 
officer  must  be  appointed  to  investigate 
the  charges  thoroughly  and  to  recom- 
mend formally  the  disposition  of  the 
case  to  the  convening  authority.83  In 
this  article  32  investigation,  the  investi- 
gating officer  must  impartially  and 
judiciously  determine  whether  the  evi- 
dence warrants  criminal  disposition. 
This  investigation  is  analogous  to  a 
grand  jury  proceeding,  but  there  are 
significant  differences,  the  import  of 
which  is  that  the  military  procedure 
affords  greater  rights  than  the  grand 
jury.  No  judge  monitors  grand  jury 
proceedings;  furthermore,  they  are 
generally  secret.  A  prosecutor  normally 
guides  the  grand  jury  process;  and,  a 
grand  jury  may,  within  its  discretion, 
compel  the  production  of  evidence  or 
the  testimony  of  witnesses,  and  its 
process  generally  is  unrestrained  by  the 
technical  procedural  and  evidentiary 
rules  which  govern  criminal  trials.  Of 
paramount  importance  is  that  neither 
the  accused  nor  his  counsel  are  present 
during  any  of  the  grand  jury  pro- 
ceedings; they  may  not  cross-examine 
witnesses  or  submit  any  evidence  with- 
out the  express  approval  of  the  foreman 
of  the  grand  jury.  The  proceeding  is,  in 
reality,  an  ex  parte  investigation. 

Although  the  article  32  investigation 
is  somewhat  similar  to  a  grand  jury, 
there  are  distinguishing  features  which 
inure  to  the  benefit  of  a  military 
accused.  The  investigation  provides  a 
discovery  proceeding  in  which  the 
accused  may  determine  the  validity  of 
the  charges  before  trial.84  In  order  to 
insure  that  this  is  not  an  empty  gesture, 
the  military  accused  is  guaranteed  the 
right  to  be  present  and  to  be  repre- 
sented by  a  qualified  attorney  during  all 
of  the  hearings.  In  addition,  the  accused 
is  granted  the  right  to  cross-examine  all 


witnesses  against  him  if  they  are  avail- 
able, to  present  evidence  in  his  own 
behalf,  and  to  have  witnesses  testify  for 
him.  Hence,  not  only  is  there  compati- 
bility with  civilian  notions  of  justice  and 
fair  play,  the  military  system  has  gone 
far  beyond  civilian  requirements  and  is 
perhaps  paving  the  way  in  the  moderni- 
zation of  civilian  criminal  proceedings. 

Also,  civilian  standards  relating  to 
searches  and  seizures  and  the  right  to  a 
speedy  trial  have  been  part  of  the 
military  criminal  law. 

The  military  justice  system  has 
traveled  a  long  and  sometimes  stormy 
and  misunderstood  path.  Yet,  as  this 
brief  summary  demonstrates,  the 
civilian  defendant  has  no  rights  greater 
than  his  military  counterpart.  Indeed,  in 
many  areas  the  protections  afforded  by 
the  code  and  the  Manual  for  Courts- 
Martial  exceed  those  available  in  civilian 
criminal  courts.  Here,  clearly,  the  mili- 
tary judicial  system  has  kept  ahead  of 
civilian  concepts  with  no  apparent  detri- 
mental effect  upon  discipline.  The 
opinion  of  Justice  Douglas  in  O' Calla- 
han v.  Parker85  to  the  effect  that 
courts-martial  are  not  independent  in- 
struments of  justice  but  are  a  mechan- 
ism by  which  discipline  is  preserved  and 
are  marked  by  "retributive  justice"86 
indicates  a  woeful  lack  of  understanding 
of  military  criminal  law  today.8  Con- 
gress has  held  extensive  hearings  on  the 
subject  of  law  and  discipline  and  has 
consulted  with  numerous  authorities. 
The  UCMJ  was  enacted  specifically  to 
meet  the  needs  of  the  Armed  Forces 
and  to  guarantee  to  individual  service- 
men and  women  the  profound  Ameri- 
can values  of  justice.  It  worked  during 
the  Korean  and  Vietnamese  wars. 

CONCLUSION 

The  military  criminal  justice  system 
is  a  reinforcement  of  the  military  ethic. 
The  Congress,  the  courts,  and  the  mili- 
tary have  continually  sought  to  keep  the 
UCMJ    compatible    with    the    military 
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need  for  discipline  and  with  the  basic 
rights  of  all  American  citizens  guaran- 
teed by  the  Constitution.  The  Congress 
has  done  so  through  amendment,  the 
courts  by  means  of  judicial  interpreta- 
tion, and  the  military  by  practice  and 
by  proposed  changes,  such  as  those 
which  resulted  in  the  amendments  of 
1968. 

What  is  equally  important  is  that 
military  personnel  directly  concerned- 
commanders,  lawyers,  and  criminal  in- 
vestigators-have  continuously  tried  to 


make  the  system  "work."  Balancing 
interests  has  always  been  a  difficult  task 
for  legislators  and  courts  alike.  In  the 
area  of  military  justice  and  discipline, 
balancing  of  interests  is  a  constant, 
ongoing  process.  The  search  for  compro- 
mise will  continue  successfully,  so  long 
as  both  the  civilian  and  military  sectors 
continue  to  understand  that  one  affects 
the  other  and  that  to  be  effective  the 
military  ethic  and  its  codal  implementa- 
tion must  be  acceptable  to  American 
society. 
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THE  OBJECTIVES  OF  ARMS  CONTROL 


James  A.  Barber,  Jr. 


Introduction.  The  argument  lor  arms 
control  is  persuasive:  arms  races  are 
both  expensive  and  inherently  danger- 
ous; therefore,  any  control  or  elimina- 
tion of  arms  is  good.  Unfortunately, 
appealing  as  this  formulation  may  he,  it 
can  he  a  hazardous  one,  because  it  is  an 
oversimplification.  Although  arms  con- 
trol can  be  highly  beneficial,  all  arms 
control  is  not  necessarily  good,  and  it 
can  be  dangerous  to  assume  that  it  is. 

Too  often  those  of  us  whose  profes- 
sional concern  is  military  security  do 
not  pay  adequate  attention  to  the  rela- 
tionship between  security  and  arms  con- 
trol. Yet  arms  control  and  military 
security  are  integral  parts  of  the  same 
subject— the  safety  and  well-being  of  the 
nation.  Because  of  the  current  arms 
control  dialog  with  the  Soviet  Union,  it 
is  useful,  and  perhaps  necessary,  to 
examine  the  objectives  of  arms  control 
more  carefully.  In  view  of  the  frequent 
lack  ol  clarity  encountered  in  discus- 
sions  of  arms  control  and  disarmament, 


a  review  and  restatement  of  fundamen- 
tal considerations  should  be  useful. 

Arms  control  and  disarmament,  al- 
though similar,  are  not  identical.  Dis- 
armament necessarily  involves  an  arms 
reduction;  arms  control  involves  an  arms 
limitation  of  either  quantity  or  type  and 
may  or  may  not  constitute  a  reduction. 
It  is  entirely  possible,  although  unlikely, 
that  an  arms  control  arrangement  might 
involve  an  actual  increase  in  arms.  Arms 
control,  as  the  more  inclusive  term,  will 
be  used  in  the  remainder  of  this  discus- 
sion. 

The    Objectives    of    Arms    Control. 

William  C.  Foster  has  slated  the  basic 
objective  of  arms  control  succinctly: 
"In  the  final  analysis,  the  decision 
whether  to  negotiate  a  given  arms- 
control  agreement  boils  down  to  weigh- 
ing  the  risks  of  undertaking  it  against 
the  risks  of  not  undertaking  it."  In 
other  words,  arms  control  is  intended  to 
do  something  for  us,  to,  in  some  way, 
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leave  us  in  a  position  preferable  to  that 
before  anus  control. 

Thus  any  arms  control  treaty  is  not 
an  end  in  itself,  l>ul  only  a  possible 
means  to  several  ends.  As  such,  il  must 
he  evaluated  in  terms  of  how  well  it  is 
designed  to  accomplish  its  purpose.  1 1  is 
simply  inadequate  to  assume  that  all 
possible  arms  control  arrangements  are 
useful  or  even  that,  because  an  arrange- 
ment serves  one  useful  purpose,  it  is 
worthwhile.  An  arrangement  which  is 
highly  desirable  from  one  point  of  view 
may  be  extremely  dangerous  from  an- 
other. It  is  necessary,  therefore,  to 
subject  any  proposed  agreement  to 
painstaking  scrutiny  to  determine 
whether  or  not  it  will  help  us  reach  our 
desired  objectives. 

What    are    the    objectives    of    arms 

control?    Three    areas   of   benefit    have 

been    daimed.     One    has    to    do    with 

security:    that    arms    control    makes  us 

safer  than  we  would  otherwise  be.  The 

second  benefit  is  economic:  that  arms 
control    would   save   money.  The   third 

benefit  is  political:  that  arms  control 
assists  in  the  achievement  of  nonmili- 
tary  national  objectives.  Each  partici- 
pant in  a  system  of  arms  control  seeks 
these  same  benefits,  though  they  may 
be  gained  in  differing  proportion  and  to 
different  degree.  These  objectives  are 
comprehensive  in  the  sense  that  all 
important  effects  of  any  practical  arms 
control  or  disarmament  arrangement 
will  fall  into  one  of  the  three  categories. 
For  purposes  of  analysis,  however, 
the  first  category,  dealing  with  security, 
needs  to  be  subdivided.  The  effect  of 
arms  control  on  security  is  complicated 
and  can  be  contradictory.  If  the  analysis 
can  be  clarified  by  dividing  the  question 
of  security  into  several  parts,  it  will 
help.  From  a  security  point  of  view,  the 
three  questions  that  must  be  asked  of  a 
prospective  arms  control  arrangement 
are:  (I)  How  does  il  affect  the  proba- 
bility of  war?;  (2)  What  effect  does  il 
have  upon  the  intensity  or  duration  of 
war  if  it  does  break  out?;  and  (3)  What 


is  the  effect  on  our  position  relative  to 
potential  opponents?  The  reason  for 
distinguishing  these  three  aspects  of 
security  is  that,  although  they  are  inter- 
related, arms  control  does  not  neces- 
sarily accomplish  them  equally  and  may 
accomplish  one  at  the  expense  of  the 
others. 

After  subdividing  the  objective  of 
security  and  adding  the  economic  and 
political  objectives,  there  are  then  five 
fundamental  questions  to  be  asked  of 
any  potential  arms  control  arrangement. 
These  are:  (1)  How  does  it  affect  the 
probability  of  war?  (2)  What  is  its  effect 
on  the  intensity  or  duration  of  war?  (3) 
What  is  its  effect  on  our  position  rela- 
tive to  potential  opponents?  (4)  Does  it 
save  money?  and  (5)  Does  it  help  in 
achieving  nonmililary  national  objec- 
tives? It  is  highly  improbable  that  any 
practical  system  of  arms  control  will 
provide  favorable  answers  to  all  five 
questions.  Thus  it  is  necessary  to  weigh 
gains  in  some  areas  against  disadvantages 
in  others. 

The  remainder  of  this  discussion  is 
devoted  to  a  consideration  of  each  of 
these  five  areas,  their  interaction,  and 
the  degree  to  which  they  are  achievable 
through  arms  control. 

Arms  Control  and  the  Probability  of 
War.  Probably  the  most  fundamental 
argument  in  favor  of  disarmament  or 
arms  control,  and  certainly  the  one 
most  frequently  asserted,  is  that  arms 
races  and  high  levels  of  armament  are 
primary  causes  of  war,  and  that  their 
limitation  or  elimination  will  make  war 
less  likely.  For  example,  in  a  highly 
respected  book,  World  Peace  Through 
World  Law,  Grenville  Clark  and  Louis  B. 
Sohn  stale  that  "experience  teaches  that 
long-continued  arms  races  have  usually 
ended  in  violent  conflict,  since  the  fears 
and  tensions  engendered  by  the  compe- 
tition create  an  atmosphere  in  which 
war  may  break  out  almost  by  accident 
and  without  a  fixed  design  for  war  on 
either  side.11     Despite  the  prevalence  of 
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this  view,  however,  it  is  by  no  means 
uncontested.  In  a  perceptive  recent 
book,  Evan  Luard,  for  example,  after 
careful  examination  of  the  historical 
relationship  between  the  level  of  arma- 
ment and  the  outbreak  of  war,  con- 
cludes: 

There  is  in  fact  no  clear  evidence, 
nor  obvious  reason  to  suppose, 
that  the  danger  of  war  has  ever 
borne,  or  bears  today,  any  close 
relationship  to  the  volume  of 
weapons  possessed.  There  is  cer- 
tain historical  evidence  to  support 
the  opposite  view  (the  fact  that 
wars  often  break  out  when  na- 
tions are  poorly  armed,  as  in  the 
Napoleonic  Wars,  the  Crimean 
War,  the  Balkan  Wars,  and  others, 
or  stay  at  peace  when  highly 
armed,  as  between  1948  and 
1968).  If  the  will  to  war  itself  is 
unchanged,  arms  will  usually  be 
found  to  wage  it. 

The  fact  is  that  the  relationship 
between  levels  of  armament  and  the 
stability  of  peace  is  a  complicated  one 
and  very  far  from  the  simple  notion  that 
arms  cause  wars.  In  some  circumstances, 
even  the  failure  to  enter  into  an  arms 
race  can  be  dangerous  to  peace.  Hedley 
Bull  has  slated  that  the  military  factor 
most  important  in  bringing  about  the 
Second  World  War  was  "the  failure  of 
Britain,  France  and  the  Soviet  Union  to 
engage  in  the  arms  race  with  sufficient 
vigor,  their  insufficient  response  to  the 
rearmament  of  Germany. " 

It  would  therefore  appear  that  under 
the  right  circumstances  some  kinds  of 
armament  contribute  to  stability,  while 
other  kinds  are  destabilizing.  As  an 
example,  given  the  present  state  of 
mutual  nuclear  deterrence  between  the 
United  Stales  and  the  Soviet  Union,  the 
situation  is  more  stable  if  both  sides 
have  relatively  invulnerable  nuclear 
strike  forces,  tending  to  make  both  sides 
less   trigger   happy.    If   both  sides  pos- 


sessed only  vulnerable  strike  systems, 
susceptible  to  being  incapacitated  by  a 
first  strike  by  the  opposing  side,  the 
situation  would  obviously  be  much  less 
stable.  Therefore,  an  arms  control  ar- 
rangement which  eliminated  invulner- 
able strike  systems  while  leaving  vulner- 
able systems  intact  would  be  destabi- 
lizing. 

In  the  present  state  of  our  under- 
standing, it  is  not  possible  to  state 
unequivocally  any  general  relationships 
between  armament  and  the  stability  of 
peace,  although  some  tentative  hypo- 
theses might  be  suggested.  For  example, 
under  present  circumstances,  anything 
which  reduces  the  credibility  of  deter- 
rence would  appear  to  be  destabilizing. 
Dynamic  changes  in  relative  military 
strength,  whether  numerical  or  techno- 
logical, also  appear  to  be  dangerous:  a 
powerful  nation  losing  ground  to  a  more 
dynamic  potential  opponent  has  a 
strong  incentive  to  initiate  hostilities 
before  its  relative  position  becomes 
worse.  On  the  other  hand,  developments 
which  assist  in  providing  prompt  and 
reliable  information  about  the  capabili- 
ties and  intentions  of  potential  op- 
ponents (such  as  the  "hot  line"  and 
surveillance  satellites)  probably  con- 
tribute to  stability  by  helping  to  prevent 
war  by  accident  or  miscalculation. 

Further  complicating  the  relationship 
between  armament  and  the  outbreak  of 
war  is  the  fact  that  there  are  many  kinds 
of  war,  and  measures  which  make  one 
kind  of  war  less  probable  may  increase 
the  chances  of  another  kind.  A  fool- 
proof scheme  of  nuclear  disarmament, 
for  example,  might  increase  the  proba- 
bility of  conventional  conflict  by  re- 
moving the  caution  engendered  by  the 
fear  of  nuclear  escalation. 

To  summarize,  there  is  a  relationship 
between  armament  and  the  probability 
of  war,  but  it  is  neither  direet  nor 
simple.  Pending  belter  knowledge  of  the 
relationship  than  we  now  have,  about 
the  best  that  can  be  achieved  is  a 
ease-by-case  examination  of  the  implica- 
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lions  of  specific  weapons  systems  and 
weapons  control  proposals  in  an 
attempt  to  determine  their  probable 
effect.  In  such  an  evaluation,  it  is 
important  to  keep  all  of  the  objectives 
clearly  in  view.  Use  of  formal  criteria, 
similar  to  those  discussed  here,  can  he 
useful  in  the  study  of  prohahle  effects. 

Arms  Control  and  the  Intensity  of 
War.  Closely  related  to  the  attempt  to 
reduce  the  prohahility  of  war  is  a  desire 
to  limit  the  intensity  of  conflict  if  war 
docs  hreak  out.  In  effect,  this  is  an 
attempt  to  prevent  certain  kinds  of 
wars— the  more  violent  kinds— rather 
than  a  general  effort  to  prevent  all  war. 

The  effort  to  reduce  the  intensity  of 
war  today  gains  much  of  its  urgency 
from  the  existence  of  nuclear  weapons 
and  their  delivery  systems.  It  is  widely 
recognized  that  a  total  nuclear  war 
would  he  destructive  heyond  anything 
that  has  heen  imagined  heretofore,  and 
this  makes  the  prohlem  of  preventing 
large-scale  nuclear  war  a  first  order  of 
priority. 

There  are  three  main  points  to  he 
considered  here:  (I)  not  all  arms  control 
or  disarmament  arrangements  serve  to 
limit  intensity  if  war  does  hreak  out;  (2) 
in  making  some  kinds  of  war  less  likely 
we  may  he  increasing  the  prohahility  of 
other  kinds;  and  (3)  a  lower  initial  level 
of  armament  does  not  necessarily  ensure 
a  less  violent  war. 

Certain  kinds  of  arms  control  mea- 
sures, designed  to  reduce  the  prohahility 
of  nuclear  war,  may  accomplish  that 
purpose  hut  at  the  same  lime  actually 
increase  the  deslructivencss  of  war  if  it 
does  break  out.  For  example,  a  ban  on 
defensive  systems,  such  as  the  ABM, 
might  enhance  the  credibility  of  deter- 
rence and  thus  reduce  the  probability  of 
nuclear  war.  Hut  if  nuclear  war  did 
break  out  under  these  circumstances, 
both  sides  would  be  likely  to  suffer 
considerably  greater  destruction  than  if 
they  had  effective  defensive  systems. 

So    long    as    deterrence    remains    a 


primary  means  of  security,  the  deploy- 
ment by  either  side  of  a  really  effective 
ABM  system  would  have  a  serious  de- 
stabilizing effect.  First,  by  assuring  the 
power  which  deploys  it  that  the 
enemy's  offensive  weapons  could  no 
longer  deliver  unacceptable  damage,  it 
lessens  inhibitions  against  embarking  on 
courses  of  action  which  might  lead  to 
nuclear  war.  Second,  it  forces  the  other 
side  in  self-defense  to  escalate  the  arms 
race  in  an  attempt  to  restore  the  pre- 
vious balance. 

Even  more  dangerous,  and  more 
likely,  is  an  ABM  defense  which  would 
be  effective  only  if  a  first  strike  drasti- 
cally reduced  the  enemy's  offensive 
capability.  Then,  in  a  crisis  situation, 
this  would  force  serious  consideration 
of  launching  a  preemptive  strike  to 
accomplish  this  drastic  reduction. 
Similarly,  it  would  tend  to  make  any 
enemy  trigger  happy  for  fear  of  being 
caught  on  the  ground  by  such  a  pre- 
emptive strike. 

Thus,  both  offensive  and  defensive 
weapons  are  part  of  the  arms  race,  and 
in  a  situation  of  mutual  deterrence, 
peace  is  most  stable  if  both  sides  possess 
an  assured  capacity  to  inflict  unaccept- 
able damage  on  the  other  side  even  after 
absorbing  a  surprise  attack.  All  other 
things  being  equal,  it  seems  clear  that  an 
arms  control  agreement  limiting  ABM 
deployment  by  both  the  United  Slates 
and  the  U.S.S.R.  to,  at  most,  a  "thin" 
deployment  is  in  the  best  interest  of 
both  countries.  Paradoxically,  in  a 
world  of  nuclear  weapons  and  mutual 
deterrence,  improvements  in  defense 
can  increase  the  likelihood  of  war. 

The  second  point  is  that  measures 
which  reduce  the  probability  of  one 
kind  of  war  can  increase  the  probability 
of  other  kinds.  As  already  mentioned, 
any  reduction  in  the  fear  that  smaller 
eon  Niels  may  escalate  lo  nuclear  war 
could  serve  lo  reduce  inhibitions  against 
engaging  in  limited  wars.  Further,  any 
serious  reduction  in  conventional  mili- 
tary  capability  by  means  of  arms  con- 


447 


Irol  can  reduce  the  capacity  of  estab- 
lished governments  to  defend  them- 
selves against  insurgency,  thus  increasing 
the  incentives  for  potential  insurgents 
and  therefore  the  probability  of  civil 
war. 

the  third  point  is  that  a  lower  level 
of  armaments  docs  not  necessarily  en- 
sure a  less  violent  war  if  war  does  break 
out.  A  conflict  in  which  one  opponent 
is  well  prepared  may  result  in  a  sharp, 
short  war  with  a  quick  decision.  Cases  in 
point  might  be  the  Arab-Israeli  con- 
flicts. On  the  other  hand,  if  both  or 
neither  are  prepared  for  war,  early 
engagements  might  result  in  mutual 
destruction  of  ready  forces  followed  by 
a  long  process  of  further  mobilization 
and  attrition  and  greater  destruetiveness 
and  violence  overall.  It  is  not  intended 
to  imply  that  wars  will  always  be  more 
surgical  and  Hke.nce  less  violent  when 
between  militarily  prepared  nations,  but 
only  that  lower  levels  of  armament  do 
not  necessarily  insure  a  less  destructive 
war. 

In  attempting  to  limit  the  intensity 
of  war,  the  most  important  thing  we  can 
ask  of  any  arms  control  arrangement  is 
that  it  reduce  the  prospect  of  large-scale 
war  -particularly  of  large-scale  war  using 
weapons  of  mass  destruction.  In  so 
doing  we  must  realize  that  it  may  be 
necessary  to  accept  some  increased  pros- 
pect of  lesser  wars.  As  before,  no  arms 
control  measure  can  provide  a  panacea. 

Relative  Advantage.  Historic  ally, 
arms  control  or  disarmament  agree- 
ments have  been  successfully  negotiated 
only  where  a  careful  attempt  has  been 
made  to  essentially  preserve  prevailing 
strength  ratios  among  the  participating 
nations.  Despite  this,  any  control  or 
reduction  of  armaments  will  almost 
inevitably  produce  shifts  in  relative 
power. 

Obviously,  a  change  in  relative  power 
status  will  occur  between  the  partici- 
pants in  the  agreement  and  the  nonpar- 
ticipanls.  For  example,  a  bilateral  agree- 


ment between  the  United  Stales  and  the 
U.S.S.R.  to  drastically  reduce  levels  of 
armament  might  be  successful  in  pre- 
serving the  approximate  balance  of  mili- 
tary strength  between  those  two  powers 
but  would  increase  the  relative  strength 
of  Communist  China. 

A  second  kind  of  shift  is  more  subtle. 
No  two  countries  have  exactly  the  same 
kind  of  security  problems,  and  therefore 
the  utility  of  any  particular  kind  of 
weapons  system  varies  from  country  to 
country.  Historically,  Great  Britain  em- 
phasized the  importance  of  a  strong 
navy,  while  continental  powers  placed 
first  emphasis  upon  their  armies.  In  the 
contemporary  world,  land-based,  me- 
dium-range missiles  would  appear  to 
have  more  utility  for  the  Soviet  Union 
than  for  the  United  States.  Thus,  even 
where  some  kind  of  numerical  ratio  is 
preserved,  the  implications  of  control  or 
reduction  of  arms  differ. 

To  pursue  the  matter  further,  it  has 
already  been  pointed  out  that  arms 
control  can  have  the  effect  of  making 
certain  kinds  of  wars  more  likely  or  less 
likely.  This  can  significantly  affect  the 
relative  power  of  nations.  For  example, 
general  and  complete  disarmament,  that 
is  the  abolition  of  major  weapons  and 
forces,  were  it  feasible,  would  have 
several  noteworthy  effects  on  the  rela- 
tive strength  of  nations.  It  would  almost 
certainly  reduce  the  influence  of  the 
major  powers.  I>y  reducing  the  capacity 
of  established  governments  to  put  down 
insurgents,  it  might  encourage  "wars  of 
national  liberation."  Ibis  would  not 
necessarily  be  a  disadvantage  to  the 
West.  Had  general  disarmament  been  in 
effect  in  1968,  it  seems  reasonable  to 
believe  that  Czechoslovakia,  for  ex- 
ample, would  no  longer  be  a  Soviet 
satellite. 

In  general,  the  effects  of  arms  con- 
trol agreements  are  to  reduce  the  mili- 
tary power  of  the  parties  relative  to  the 
rest  of  the  world  and  to  cause  a  rather 
complex  shift  in  their  power  relative  to 
each    other.    The    probability    is  strong 
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llial  under  any  substantial  arms  control, 
major  powers  will  have  to  accept,  on 
balance,  some  relative  as  well  as  abso- 
lute diminution  in  military  power.  Some 
relative  disadvantage  may,  of  course,  be 
accepted  if  other  arguments  in  favor  of 
the  agreement  are  strong.  In  the  nature 
of  things,  however,  any  proposal  which 
shifts  the  balance  clearly  in  one's  own 
favor  relative  to  potential  opponents  is 
unlikely  to  be  accepted  by  the  other 
side.  Furthermore,  the  two  sides  are  not 
likely  to  view  any  specific  proposal  in 
the  same  way. 

Arms  Control  and  Military  Expen- 
diture. At  a  lime  when  domestic  claims 
upon  governmental  resources  are  climb- 
ing sharply,  one  of  the  particularly 
attractive  features  of  the  prospect  of 
arms  control  is  the  expectation  that 
large  sums  of  money  can  be  saved.  At 
first  glance  this  would  appear  to  be  so, 
for  the  essence  of  arms  control  is  the 
acceptance  of  a  lower  level  of  military 
investment,  at  least  of  a  particular  kind, 
than  would  otherwise  have  been  made. 
Unfortunately,  the  relationship  is  not 
quite  that  simple— limitations  on  arma- 
ment do  not  necessarily  save  money. 

Systems  of  arms  control  themselves 
can  be  quite  expensive.  The  inspection 
requirements  necessary  to  ensure  obser- 
vance of  an  agreement  may  involve 
elaborate  and  highly  technical  sur- 
veillance or  inspections  systems  which, 
in  some  cases,  may  be  more  expensive 
than  the  armaments  themselves.  Thus, 
even  in  terms  of  direct  expenditures, 
arms  control  does  not  necessarily  lead 
to  savings. 

Somewhat  more  difficult  to  analyze 
is  the  matter  of  indirect  effects  upon 
long-term  costs.  There  are  at  least  three 
ways  in  which  indirect  effects  can  pre- 
vent us  from  realizing  the  anticipated 
savings  from  an  arms  control  agreement. 

First,  effective  controls  on  one  kind 
of  armament  may  simply  shift  the  arms 
competition  to  another  kind  of  arma- 
ment or,  perhaps,  to  a  qualitative  basis 


if  quantity  is  controlled.  In  this  case, 
arms  expenditures  may  well  continue  as 
high  as  before,  either  through  a  redistri- 
bution of  expenditures  on  military  hard- 
ware or  due  to  new  R&D  expenses  and 
higher  per-unit  costs. 

Second,  an  arms  control  agreement 
may  serve  simply  to  change  the  timing 
of  expenditures.  The  historical  tendency 
of  the  United  Stales  unilaterally  to 
alternate  periods  of  low  armament  with 
periods  of  urgent  rearmament,  as  in 
1941  and  1950,  has  almost  certainly 
been  economically  wasteful  as  well  as 
militarily  awkward.  To  follow  the  same 
pattern  through  agreed  arms  control— if 
the  agreement  did  not  slick— could 
prove  to  be  equally  wasteful. 

Finally,  as  discussed  more  thor- 
oughly earlier,  an  improperly  conceived 
arms  control  plan  can  actually  increase 
the  chances  of  war— and  ihe  costs  of 
modern  war  are  such  that  they  far 
overshadow  any  feasible  peacetime 
savings  on  arms  expenditure.  Any  saving 
which  resulted  in  increased  probability 
of  war  could  prove  to  be  both  tem- 
porary and  illusory. 

Quite  certainly,  economies  through 
arms  reduction  arc  possible.  The  point  is 
that  savings  are  not  automatic,  but  need 
to  be  carefully  assessed  in  terms  of  both 
direct  and  indirect  costs. 

Anns  Control  and  Nonmilitary  Ob- 
jectives. The  final  criterion  against 
which  any  arms  control  proposal  must 
be  evaluated  is  its  effect  upon  national 
objectives  other  than  security.  This  is 
perhaps  the  most  complex  and  most 
difficult  to  assess  of  all  of  the  criteria— 
but  so  important  thai  it  cannot  be 
ignored.  No  matter  how  we  define  our 
national  goals— life,  liberty,  and  the  pur- 
suit of  happiness;  human  dignity;  free- 
dom and  justice  for  all— security  is  only 
a  very  partial  means  to  the  achievement 
of  those  goals,  and  there  is  a  real  danger 
that  some  of  the  measures  which  en- 
hance security  in  a  military  sense  are 
inimical  to  other  goals. 
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There  are  a  variety  of  considerations 
which  fall  into  this  category,  ranging 
from  the  pacifist  argument  that  all 
violence  and  therefore  all  implements  of 
war  are  immoral  and  should  he  done 
away  with  on  purely  moral  grounds,  to 
the  argument  that  the  international  ten- 
sions engendered  hy  high  levels  of  arma- 
ment interfere  with  the  proper  opera- 
tion of  the  international  economic 
system.  Heyond  pointing  out  their  po- 
tential relevance,  any  comprehensive 
discussion  of  these  varying  concerns  is 
outside  the  scope  of  this  article.  Here  it 
is  sufficient  only  to  consider  the  most 
important  nonmilitary  implication  ol 
arms  control:  the  view  that  high  levels 
of  armament  tend  to  corrupt  demo- 
cratic institutions. 

There  is  a  popular  belief,  in  some 
ways  a  peculiarly  American  belief,  that 
there  is  a  basic  incompatibility  between 
standing  military  forces  and  the  proper 
functioning  of  a  democratic  political 
system.  Perhaps  the  most  systematic 
and  well-known  statement  of  this  view 
is  Harold  Lasswells  "garrison-slate 
hypothesis."  First  staled  in  1937  and 
periodically  restated  and  revised  since 
that  lime,  the  garrison-state  hypothesis 
remains  a  leading  theory  of  civil-military 
relations,  not  only  among  intellectuals, 
but  in  the  popular  press  as  well. 

The  essence  of  the  garrison-state 
hypothesis  is  that  a  prolonged  slate  of 
international  tension  inevitably  drives 
internal  politics  in  the  nations  con- 
cerned toward  the  domination  of  spe- 
cialists on  violence.  Lasswell  has  de- 
scribed it  as  "a  model  in  which  the 
sequence  marches  from  the  relatively 
mixed  elite  pattern  of  the  nineleenth 
century  to  military-police  dominance  in 
the  impending  future."5  Power  becomes 
centralized  in  the  hands  of  the  executive 
and  the  military'  with  the  legislature 
becoming  increasingly  impotent.  The 
central  government  expands  until  it 
penetrates  the  whole  society.  In  Lass- 
well's  view,  the  danger  of  thus  destroy- 
ing free  institutions  through  the  effect 


of  long  continued  preparation  for  war  is 
a  greater  evil  than  war  itself. 

To  the  extent  that  LasswelPs  model 
is  an  accurate  representation  of  the  real 
world,  an  agreed  program  of  arms  con- 
trol or  reduction  would  help  to  preserve 
free  institutions  if  it  reduced  interna- 
tional tensions  and  diminished  tenden- 
cies toward  centralization  and  govern- 
mental expansion. 

The  purpose  of  this  discussion  is  not 
to  attempt  a  detailed  critique  of  the 
garrison-state  hypothesis,  but  only  to 
make  a  limited  assessment.  [An  excel- 
lent critique  can  be  found  in  Hunting- 
loirs  The  Soldier  and  the  State,  ]  Few 
would  argue  that  prolonged  tension  and 
high  levels  of  armament  are  beneficial  to 
a  free  society— though  the  linkage  be- 
tween democratic  frailly  and  levels  of 
armament  is  much  less  direct  than  Lass- 
well  would  have  us  believe.  After  all,  the 
rearmament  of  Germany  followed,  not 
preceded,  the  collapse  of  the  Weimar 
Republic. 

The  garrison-state  hypothesis,  as  for- 
mulated by  Lasswell,  is  in  part  based  on 
a  rather  simplistic  and  villainous  view  of 
the  professional  military  and  an  exag- 
geration of  their  strength  in  modern 
society.  By  far  the  strongest  part  of  his 
case  lies  in  the  linkage  between  long- 
suslained  high  levels  of  armament  and 
the  tendency  toward  expansion  of  the 
government  and  centralization  of 
power.  In  the  presence  of  long  con- 
tinued and  obvious  external  threats, 
there  is  a  nalural  tendency  toward  the 
dominance  of  national  security  concerns 
over  individual  interests.  Dissent  may 
become  treason,  so  that  long-continued 
tension  is  inimical  to  personal  liberty. 
The  growth  of  large  industries  depen- 
dent upon  military  expenditures  and  the 
large  bureaucratic  requirements  accom- 
panying the  maintenance  of  a  large 
modern  military  establishment  have  a 
strong  tendency  to  increase  the  size  and 
role  of  the  federal  government  and  to 
centralize  authority. 

The    two    things  which   an  effective 


450 


arms  control  agreement  could  rea- 
sonably be  expected  lo  do  which  would 
minimize  the  dangers  outlined  by  Lass- 
well  are:  (I)  by  reducing  international 
tensions  and  therefore  national  Tears, 
reduce  the  degree  lo  which  security 
considerations  influence  governmental 
decisions;  and  (2)  by  reducing  the  level 
of  armament,  alleviate  the  tendencies 
toward  bigness  and  centralization  in- 
herent in  large-scale  military  organiza- 
tion and  procurement. 

The  nonmilitary  effects  of  any  arms 
control  or  disarmament  arrangement  are 
not  only  an  important  consideration  in 
evaluating  it,  but  one  of  the  more 
compelling  reasons  for  entering  into 
such  an  arrangement.  The  primary  rea- 
son for  our  concern  with  national  se- 
curity is  the  preservation  of  those  values 
we  rale  most  highly.  It  would  be  self- 
defeating  if,  through  the  search  for 
security,  we  lost  that  which  we  were 
attempting  lo  preserve. 

The  Utility  of  Arms  Control.  Many 
people  tend  to  see  arms  control  or 
disarmament  as  an  end  in  itself  and 
therefore  most  discussions  focus  on  the 
problem  of  how  it  is  to  be  achieved, 
without  careful  consideration  of  what  it 
is  intended  to  achieve  or  what  it  is 
capable  of  achieving.  Without  a  clear 
understanding  of  objectives,  arms  con- 
trol can  be  self-defeating  or  even  danger- 
ous. 

This  discussion  has  examined  five 
objectives  against  which  any  attempt  at 
arms  control  should  be  evaluated.  These 
objectives  are:  a  reduction  in  the  proba- 
bility of  war;  a  reduction  in  the  in- 
tensity and  duration  of  war;  improve- 
ment of  our  position  relative  to  poten- 
tial opponents;  a  reduction  in  security 
costs;  and  achievement  of  nonmilitary 
objectives.  These  objectives  apply  lo 
arms  control  and  disarmament  in  all 
their  forms,  although  there  will  be  wide 
discrepancies  in  the  way  and  extent  lo 
which  various  forms  satisfy  the  tests. 
The   objectives  outlined  may  as  appro- 


priately be  used  lo  evaluate  a  scheme  of 
unilateral  disarmament  as  to  evaluate  a 
formal  arms  control  treaty  with  elabo- 
rate inspection  provisions. 

Because  of  the  multiplicity  of  objec- 
tives which  may  he  served  by  arms 
control  and  because  no  arms  control 
arrangement  can  serve  all  objectives 
equally,  it  is  necessary  lo  have  a  clear 
understanding  of  the  trade-offs  re- 
quired.  An  assessment  of  marginal 
utility  is  involved:  it  is  necessary  to 
compare  the  worth  of  incremental  im- 
provements in  one  area  with  losses  in 
another.  For  example:  we  would  almost 
certainly  be  willing  to  aecepl  some  loss 
in  military  capability  vis-a-vis  the  rest  of 
the  world  in  return  for  a  reduced 
probability  of  war  and  a  lower  level  of 
military  investment.  We  would  not,  or 
should  not,  accept  an  arrangement 
which  promised  large  economic  savings 
while  increasing  the  probability  of  nu- 
clear war. 

No  simple  way  of  assessing  these 
trade-offs  exists,  for  fundamental  and 
necessarily  subjective  values  are  con- 
cerned. There  is  no  substitute  for  a 
careful  analysis  of  any  arms  control 
arrangement  in  terms  of  the  magnitude 
and  direction  of  the  effect  it  will  have 
on  each  of  the  five  possible  objectives; 
the  prospective  gains  must  be  weighed 
against  the  prospective  losses.  Although 
it  is  obviously  desirable  to  achieve  the 
greatest  benefit  and  the  least  loss,  the 
interests  of  potential  opponents  limit 
the  gains  to  be  expected.  Fortunately, 
what  is  a  gain  for  one  is  not  necessarily 
a  loss  for  the  other,  for  both  sides  share 
a  compelling  interest  in  attempting  to 
limit  the  violence,  destruction,  and 
bloodshed  of  human  conflict.  Few 
human  values  could  survive  a  large-scale 
nuclear  war.  It  is  this  shared  interest 
that  makes  agreement  on  arms  control 
possible— though  by  no  means  easy. 

hi  passing,  it  is  also  important  lo 
note  that  formal  agreements  are  not 
necessarily  the  only  means  lo  the 
achievement  of  effective  arms  control. 
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Far  too  little  attention  has  been  paid  to 
the  imaginative  proposals  for 
"graduated  reciprocation  in  tension- 
reduction"  made  by  Charles  Osgood  in 
his  brilliant  little  book  An  Alternative 
to  Mar  or  Surrender.  In  essence,  Os- 
good's proposals  amount  to  a  program 
of  reciprocal,  stepped  reductions  in 
armament  based  upon  tacit  and  in- 
formal bargaining  rather  than  formal 
agreements.  Although  there  are  serious 
difficulties  involved  in  his  proposals, 
there  is  no  reason  to  believe  that  they 
are  any  less  susceptible  to  solution  than 
those  involved  in  a  negotiated  agree- 
ment. For  example,  one  of  the  more 
serious  difficulties,  the  lack  of  any 
effective  inspection  system,  becomes 
much  less  serious  because  of  the  recent 
improvements  in  national  surveillance 
systems. 

Whatever  the  form  of  an  arms  con- 
trol agreement,  it  is  imperative  that  the 
ends  we  are  trying  to  achieve  be  kept 
clearly  in  view  and  that  we  do  not  let 
arms  control  or  disarmament  become  an 
end  in  itself.  Yet  there  is  also  a  serious 
danger   that  an  awareness  of  all  of  the 


potential  pitfalls  of  arms  control  will 
prevent  it  being  undertaken  seriously  as 
a  means  to  our  security.  This  would  be  a 
mistake.  Properly  conceived  and  under- 
taken, arms  control  can  greatly  enhance 
our  security  and  may  very  well  prove  to 
be  a  necessity  if  we  are  to  avoid  disaster. 

As  we  become  accustomed  to  living 
under  the  nuclear  cloud,  there  is  danger 
of  forgetting  just  how  precarious  a  posi- 
tion the  world  is  in.  A  major  war  fought 
with  nuclear,  biological,  or  chemical 
weapons  could  not  conceivably  be  of 
either  immediate  or  long-term  advantage 
to  anyone  and  might  well  be  the  occasion 
of  universal  disaster.  Yet  paradoxically, 
both  we  and  the  Russians,  in  the  interest 
of  national  security,  continue  to  stock- 
pile weapons  which,  if  used,  would  be  a 
disaster  for  both. 

It  is  difficult  to  be  optimistic  about 
the  prospects  lor  finding  an  easy  way 
out  of  this  dilemma.  Mankind  has  not 
heretofore  compiled  a  very  enviable 
record  in  avoiding  foreseeable  disaster— 
but  we  do  have  to  try,  and  the  effort  to 
achieve  useful  and  workable  arms  con- 
trol arrangements  is  one  way  of  trying. 
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SOVIET-AMERICAN  ARMS  NEGOTIATIONS-1960-68: 


A  PRELUDE  FOR  SALT 


Eric  W.  Hayden 


As  1968  drew  to  a  close,  it  seemed 
likely  that  the  year  ahead  would  see 
both  the  United  States  and  the  Soviet 
Union  committed  to  defense  budgets 
which  would  rival  the  largest  peacetime 
military  spending  of  either  nation.1  For 
the  United  States,  whose  defense  spend- 
ing for  the  past  several  years  had  been 
centered  on  the  Vietnam  war,  the  year 
ahead  would  most  probably  be  devoted 
to  further  development  of  its  "new 
generation"  of  strategic  missiles:  Posei- 
don, Minuteman  III,  Spartan  ABM,  and 
further  refinement  of  the  multiple  war- 
head technique.  For  the  Soviet  Union, 
whose  increased  defense  budgets  for 
each  of  the  previous  3  years  had  concen- 
trated on  missile  power,  past  observed 
patterns  would  most  likely  persist:  de- 
velopment of  a  multiple  reentry  vehicle, 
further  modification  of  the  ABM  Golash 
and    Fractional    Orbital    Bombardment 


System  (FOBS),  and  a  step-up  in  de- 
velopment of  the  mighty  25  megaton 
SS-9  missiles. 

On  the  horizon,  however,  was  a 
possible  alternative  lo  the  continuing 
arms  spiral.  In  signing  the  Nonprolifera- 
tion  Treaty  on  1  July  1968,  President 
Johnson  announced  that  the  Soviets  had 
agreed  to  enter  into  discussion  on  ways 
to  limit  and  reduce  both  offensive  and 
defensive  nuclear  weapons  systems.  Yet, 
as  bright  as  that  horizon  appeared,  it 
was  soon  clouded— at  least  momen- 
tarily—by two  separate  events:  a  cooler 
U.S.  assessment  of  the  U.S.S.ll.  follow- 
ing the  invasion  of  Czechoslovakia  in 
August  and  the  election  of  Richard 
Nixon,  who  had  throughout  his  cam- 
paign charged  the  incumbent  adminis- 
tration with  creating  a  "security  gap  for 
America."  So  as  1968  closed,  there 
seemed  no  relief  to  the  mad  momentum 
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of  the  arms  buildup  which  had  been  in 
progress  since  1945. 

Certainly  the  arms  race  is  not  unique 
to  the  post-World  War  II  era.  In  J 919 
there  was  little  doubt  that  a  major  cause 
of  the  First  World  War  had  been  a  race 
to  arm.  Consequently,  the  Covenant  of 
the  newly  created  League  of  Nations 
pledged  a  "reduction  of  national  arma- 
ments to  the  lowest  point  consistent 
with  national  safety  and  the  enforce- 
ment by  common  action  of  interna- 
tional obligations."  But  the  massive 
firepower  unleashed  by  the  Axis  in  the 
first  years  of  World  War  II  testified  to 
the  League's  failure  in  realizing  the 
dream  of  its  founders. 

Two  and  a  half  decades  later,  the 
men  who  gathered  to  organize  the 
United  Nations  sought  to  insure  that  the 
hours  of  futile  League  debate  over 
disarmament  would  not  be  repeated  by 
its  successor.  Instead,  the  objective  of 
the  new  organization  was  to  disarm  the 
enemy  states,  to  create  a  joint  security 
force  to  prevent  future  aggression,  and 
to  pledge  members  against  the  threat  or 
use  of  force.  The  term  "disarmament" 
appears  only  twice  in  the  charter.  Ar- 
ticle II  grants  the  General  Assembly  the 
power  to  "consider  the  principles 
governing  disarmament  and  the  regula- 
tion of  armaments,"  and  article  47 
authorizes  the  Military  Staff  Committee 
to  advise  the  Security  Council  on  the 
"regulations  of  armaments  and  possible 
disarmament." 

The  explosion  of  atomic  weapons  in 
August  1945  suddenly  added  an  un- 
expected clement  to  the  arms  equation, 
forcing  the  United  Nations  to  take 
significant  steps  beyond  the  vague  and 
general  charter  provisions  on  arms  con- 
trol and  disarmament.  In  its  first  resolu- 
tion, the  General  Assembly,  on  24 
January  1946,  unanimously  created  the 
United  Nations  Atomic  Energy  Com- 
mission (UNAKC)  to  eliminate  all  weap- 
ons capable  of  mass  destruction  and  to 
control  the  peaceful  use  of  atomic 
energy.    Buoyed    by    Great  Power  sup- 


port, the  U.N.  seemed  to  be  embarking 
on  an  active  program  to  regulate  atomic 
arms  and  to  seek  atomic  disarmament. 

Yet,  over  the  years  which  have  fol- 
lowed, progress  in  arms  negotiations, 
both  within  and  without  the  United 
Nations,  has  been  painfully  slow  and 
unproductive.  Since  1945  the  arms  issue 
has  been  a  matter  of  almost  continuous 
debate,  with  some  60  formal  disarma- 
ment conferences  between  the  United 
States  and  the  Soviet  Union.  Both  sides 
realize  that  a  race  for  nuclear  weapons  is 
potentially  a  race  for  mass  extinction,  as 
well  as  an  excessively  costly  under- 
taking. Yet,  mankind  is  in  the  fourth 
decade  of  the  nuclear  age  without  any 
real  progress  toward  arms  control  or 
disarmament. 

In  the  meantime,  the  Soviets  have 
achieved  both  an  atomic  and  a  nuclear 
capability.  Both  sides  have  graduated 
from  reliance  on  bombers  to  reliance  on 
missile  delivery  vehicles.  Each  nation 
has  developed  sea-based  missile  systems, 
multiple  warheads,  and  antiballistic 
missile  defense.  The  peak  of  hope  which 
the  world  experienced  in  July  1968  and 
the  valley  of  disappointment  a  few 
months  later  have  typified  the  fluc- 
tuating arms  scene  since  1945. 

World  War  II  came  to  a  close  with 
the  United  States  in  possession  of  an 
atomic  monopoly  in  the  face  of  over- 
whelming Russian  conventional  military 
superiority.  In  the  space  of  a  few  brief 
years,  Allied  wartime  cooperation  dis- 
solved and  was  replaced  by  increasingly 
cold  peacetime  competition  between 
East  and  West.  On  the  arms  front  the 
Soviet  goal  was,  quite  naturally,  to 
overcome  drastic  strategic  inferiority. 
The  United  States,  for  its  part,  sought 
to  shift  the  control  of  atomic  power  to 
international  authority  provided,  how- 
ever, that  its  own  vulnerability  in  con- 
ventional forces  could  not  be  exploited 
by  the  Soviets.  The  explosion  of  the 
first  Soviet  atomic  weapon  in  August 
1949  symbolized  the  unbridgeable  gap 
in      arms      goals     and      positions 
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characterizing  the  first  7  years  following 
the  war. 

In  1953  the  Americans  got  a  new 
President,  and  the  Russians  buried 
Stalin.  That  same  year  the  Soviet  Union 
exploded  its  first  thermonuclear  device, 
only  9  months  after  the  United  States 
had  accomplished  the  same  feat.  Both 
nations  soon  realized  they  were  like  two 
scorpions  in  a  bottle,  each  capable  of 
killing  the  other  but  only  at  the  risk  of 
its  own  life.  During  these  years  cautious 
probing  began,  the  absolute  hostility  of 
the  preceding  era  was  modified,  and 
partial  measures  of  arms  control  were 
sought.  "Peaceful  coexistence'1  was 
born,  as  each  nation  sought  to  surpass 
the  other  economically,  hoping  some- 
how that  the  awful  destructive  might  of 
nuclear  war  might  be  avoided.  The  gap 
appeared  to  be  narrowing. 

The  sixties  began  with  the  quest  for 
general  and  complete  disarmament. 
However,  it  became  increasingly  obvious 
that  this  broad  goal  was  impossible 
because  of  the  deep  suspicions  still 
harbored  by  each  side.  Yet,  these  years 
saw  considerable  progress  in  achieving 
more  limited  measures,  among  which 
were  the  banning  of  nuclear  tests  every- 
where except  underground,  the  estab- 
lishing of  a  "hot  line"  between  Washing- 
ton and  Moscow,  the  renouncing  of  the 
orbiting  of  nuclear  weapons,  and  the 
signing  of  the  Nonprolifcration  Treaty. 
It  appeared  as  if  the  gap  had  become,  to 
a  certain  degree  at  least,  bridgeable. 

Before  turning  to  a  more  detailed 
analysis  of  successes  and  failures  of  arms 
negotiating  in  the  1960's,  however, 
there  are  certain  matters  which  should 
be  touched  upon  first  in  order  to  clarify 
the  discussion  which  follows. 

First,  a  definition  of  terms.  Although 
the  terms  have  often  been  indiscrimi- 
nately interchanged,  there  is  a  vast 
difference  between  "disarmament"  and 
"arms  control.'  The  former  is  the  elimi- 
nation ol  dll  weapons  systems  and  pro- 
duction. It  is,  of  course,  a  Utopian  goal 
which  history  has  shown  to  be  virtually 


impossible.  "Arms  control'1  en- 
compasses any  one  of  a  broad  range  of 
possible  arms  agreements  seeking  to 
reduce  or  limit  arms,  thereby  decreasing 
the  likelihood  of  armed  conflict  or 
limiting  the  distinctiveness  of  war.  The 
only  area  in  which  agreement  has  oc- 
curred to  date  is  in  the  arms  control 
area.  The  far  broader  realm  of  dis- 
armament remains  the  ideal,  emerging 
most  often  in  U.N.  speeches  and  in 
other  forms  where  the  principal  end  in 
sight  is  propaganda  gain. 

It  is  here  that  we  come  to  the  second 
area  deserving  comment;  i.e.,  that  the 
postwar  arms  picture  lias  been  muddied 
and  muddled  by  debate  directed  at  the 
public  rather  than  at  the  opposition. 
Agreement  has  not  always  been  the 
primary  goal  of  arms  talks.  Too  often 
states  have  sought  to  project  images  of 
themselves  as  peace-loving.  This  has 
been  especially  true  in  the  years  since 
the  emergence  of  the  Third  World  and 
the  concomitant  East-West  struggle  to 
win  the  allegiance  of  that  massive  con- 
glomerate. Too  often  a  state's  arms 
proposals  arc  so  biased  to  its  own 
advantage  that  rejection  is  all  but  in- 
evitable, and  with  rejection  comes  the 
inevitable  decline  in  the  rejector's  inter- 
national prestige. 

President  Kisenhower's  "open  skies" 
proposal  of  1955,  while  attractive  to  the 
world,  was  bound  to  encounter  the 
Russians'  resistance  because  of  their 
invariable  opposition  to  revealing  their 
closed  society  and  secret  military  instal- 
lations to  the  anxious  eye  of  the  Ameri- 
can camera.  No  such  fear  permeates 
American  thinking  because  our  society 
and  its  military  installations  are  a  matter 
of  public  record.  While  the  Soviet  rejec- 
tion was  inescapable,  so  were  the  inter- 
national propaganda  gains  for  the 
United  Stales. 

The  West  is  not  alone  in  tuning  its 
proposals  to  the  ear  of  the  world,  as  the 
Soviet  effort  in  the  late  I9(>0s  to  ban 
the  Highl  of  nuclear  armed  aircraft  over 
international  borders  illustrates.  Corning 
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in  the  wake  of  the  loss  of  a  U.S.  plane 
with  nuelear  weapons  in  Spanish  waters, 
this  proposal  had  great  international 
appeal  but  was  patently  impossible  from 
the  vantage  point  of  the  United  States. 

In  this  same  vein,  the  Soviets  use  the 
term  "disarmament"  to  describe  all 
arms  talks.  This  despite  the  fact  that, 
for  the  most  part,  their  proposals  have 
not  been  disarmanet  per  se  but  rather 
only  partial  measures  at  arms  control. 
The  Americans,  on  the  other  hand,  have 
used  the  terms  "limitation,  regulation, 
and  control  of  arms"  and,  since  the  late 
1950's,  "arms  control,"  thereby  sub- 
jecting themselves  to  Soviet  assertions 
that  the  West  is  not  really  interested  in 
disarmament  or  arms  reduction  but  only 
control  .  .  .  meaning  a  reduction  in 
Soviet  national  sovereignty. 

A  third  point  is  the  specious  argu- 
ment that  the  possession  of  arms  leads 
to  arms  races  which,  in  turn,  cause  wars. 
Bertrand  Russell  used  to  argue  elo- 
quently in  favor  of  unilateral  disarma- 
ment, believing  as  he  did  that  the 
possession  of  nuclear  weapons  would 
perforce  cause  war.  Unfortunately,  he 
overlooked  the  important  fact  that  it  is 
not  arms  in  and  of  themselves  which 
lead  to  war,  but  rather  the  men  who  use 
them.  Even  if  the  world  were  to  disarm 
completely,  nuclear  and  otherwise,  it 
would  not  have  eliminated  the  political 
problems,  ideological  conflicts,  and  na- 
tional mistrusts  which  sow  the  seeds  of 


war. 


Fourth,  we  turn  to  the  differences  in 
Soviet  and  American  negotiating  prac- 
tices. Since  1945  the  Soviets  have  had 
only  seven  chief  arms  negotiators;  all 
these  men  have  been  well  versed,  profes- 
sional arms  negotiators.  In  contrast,  the 
U.S.  example  has  been  less  than  meri- 
torious, with  the  expertise  of  our 
numerous  negotiators  variously  waxing 
and  waning.  Bernard  Barueh  headed  a 
highly  respected  and  competent  team  of 
negotiators,  but  his  resignation  in  early 
1947  was  followed  by  8  years  of  hap- 
hazard   coordination    and    direction    in 


U.S.  arms  negotiating  practice.  Not  until 
Harold  Stassen  was  given  Cabinet  status 
as  President  Eisenhower's  Special  Assis- 
tant on  Disarmament  did  a  U.S.  negotia- 
tor have  easy  and  assured  access  to  the 
ear  of  the  President.  Prior  Soviet  doubts 
as  to  American  sincerity  in  talking  arms 
reductions  were  inevitable.  Stassen's 
abrupt  removal  2  years  later  and  the 
lack  of  any  replacement  only  confirmed 
Soviet  suspicions  about  U.S.  arms 
policy. 

The  fifth  and  final  point  is  that  for 
both  the  United  States  and  the  Soviet 
Union  the  pursuit  of  arms  control  and 
disarmament  has  been  a  function  of 
foreign  policy.  It  has  never  been  for 
either  nation  a  goal  within  a  vacuum;  it 
has  always  been  intimately  tied  to 
national  security,  as  well  as  interna- 
tional political  issues.  The  web  is  tight 
and  closely  twined.  Throughout  the 
years  the  arms  positions  of  both  sides 
have  fluctuated,  often  drastically,  de- 
pending on  the  propaganda  perspective, 
depending  on  the  relative  strategic 
standing,  and  depending  on  the  particu- 
lar foreign  policy  goals  at  any  particular 
time.  Like  each  nation's  foreign  policy, 
the  arms  policy  of  each  has  been  an  ad 
hoc  affair,  ever  adaptable  to  the  exigen- 
cies of  the  situation.  As  one  side  has 
acted,  the  other  has  reacted;  this  action- 
reaction  phenomenon  has  occurred  re- 
peatedly throughout  the  arms  scene— 
both  politically  and  technologically. 

Perhaps  the  one  consistency  through- 
out has  been  this:  the  Soviets  have 
approached  arms  talks  from  the  position 
of  inferior  power  seeking  to  reduce  the 
American  superiority;  the  Americans, 
on  the  other  hand,  have  had  the  advan- 
tage of  superiority  and  have  generally 
sought  to  persuade  the  Soviets  to  opt 
out  of  the  arms  race  and  accept  the 
status  quo.  For  instance,  in  1964  when 
the  U.S.  strategic  delivery  force  sur- 
passed that  of  the  Soviet  Union  by  a 
ratio  ol  some  4  to  I ,  the  United  Stales 
proposed  a  freeze  on  further  production 
of      nuelear     delivery      vehicles.      The 
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thought  was  that  the  deterrent  value  of 
each  side's  forec  was  adequate  to  pre- 
vent a  first  strike  by  the  other.  Yet  the 
Soviets  reasoned  otherwise,  unwilling  to 
settle  for  a  seeond-best  position.  Like 
Avis,  there  has  been  a  great  deal  of  pride 
in  the  Soviet  drive  to  catch  and  overtake 
the  number  one  power. 

The  pages  which  follow  deal  with 
this  pursuit  and  try  to  assess  the  impor- 
tant similarities  and  differences  between 
each  nation  as  they  have  sought  to 
integrate  their  national  interests  with 
the  ideal  of  arms  control  and  disarma- 
ment over  the  last  decade. 


X     X     X     X     X 


On  Inauguration  Day,  1961,  Premier 
Khrushchev,  who  had  refused  to  have 
anything  to  do  with  President  Eisen- 
hower after  the  U-2  incident,  cabled  the 
new  American  President  expressing  his 
hopes  that  there  would  be  a  "radical 
improvement'1  in  Soviet-American  rela- 
tions. Clearly,  renewed  efforts  at 
achieving  a  mutually  satisfactory  agree- 
ment on  arms  limitations  would  have  to 
rank  high  on  the  list  of  priorities  in  any 
genuine  attempt  to  radically  improve 
relations  between  Washington  and  Mos- 
cow. In  the  initial  statement  of  his  first 
press  conference  4  days  after  becoming 
President,  John  F.  Kennedy  gave  great 
evidence  of  his  concern  over  arms  con- 
trol by  announcing  the  appointment  of 
John  McCloy  to  coordinate  the  dis- 
jointed American  arms  bureaucracy.  By 
September,  Congress  had  created  the 
Arms  Control  and  Disarmament  Agency 
(ACDA),  and  for  the  first  time  since  the 
departure  of  Harold  Stassen  from  the 
scene,  the  United  States  had  a  full-time 
staff  of  arms  experts.  President  Ken- 
nedy's thoughts  behind  the  creation  of 
the  new  agency  were  eloquently  ex- 
pressed in  his  Inaugural  Address  when 
he  said: 

Let  us  never  negotiate  out  of  fear. 

Hut  let  us  never  fear  to  negotiate. 

Let  both  sides,  for  the  first  time, 


formulate      serious     and     precise 
proposals   for   the   inspection  and 
control    of    arms— and    bring    the 
absolute  power  to  destroy  other 
nations  under  the  absolute  control 
of  all  nations. 
Having  criticized  Eisenhower's  adminis- 
tration for  failing  to  bridge  the  gap  with 
the  Soviets,  Kennedy  was  determined  to 
build  such  a  bridge  himself. 

Despite  these  flickers  of  hope,  the 
beginning  of  the  new  era  in  postwar 
arms  negotiations  was  far  from  bright. 
The  international  political  climate  re- 
mained tense  even  though  the  U-2  inci- 
dent had  been  all  but  forgotten.  The 
turmoil  in  Laos  was  reaching  its  peak. 
The  Congo  was  ablaze.  Even  the  most 
casual  observer  of  international  events 
knew  where  the  Bay  of  Pigs  was.  The 
Kennedy-Khrushchev  meeting  in  Vienna 
in  July  1961  showed  that  neither  leader 
would  back  down  over  the  mounting 
problem  of  Berlin.  The  next  month  the 
Soviets  broke  the  test  moratorium  and 
began  flexing  their  muscles  with  explo- 
sions of  over  50  megatons.  Meanwhile, 
the  Berlin  Wall  had  gone  up— a  symbolic 
blockade  to  agreement  on  more  than 
the  divided  city. 

Developments  at  the  arms  level  only 
heightened  the  tensions.  Elected  on  a 
platform  attacking  the  Republicans  for 
having  permitted  a  "missile  gap"  to 
develop,  the  Democratic  administration 
quickly  set  about  to  reverse  the  tide  and 
regain  the  undisputed  American  stra- 
tegic lead.  Defense  spending  went  up, 
the  Minuteman  program  was  accel- 
erated, the  production  of  Polaris  sub- 
marines was  intensified,  and,  following 
the  Soviet  example,  testing  was  re- 
sumed. On  the  conventional  front,  the 
"flexible  response"  strategy  for  NATO 
was  supported  by  larger  American 
standing  forces  in  Europe. 

The  action-reaction  phenomenon 
which  had  prompted  this  concentrated 
American  response  to  the  Soviet  ICBM 
and  sputnik  achievements  led  the  Rus- 
sians,   in    turn,    to    renewed   efforts    to 
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regain  the  strategic  momentum.  Besides 
resuming  nuclear  testing,  they  increased 
their  defense  budget,  halted  the  de- 
mobilization steps  taken  in  1960,  and 
conducted  large-scale  conventional 
operations  in  1961.  For  both  sides  the 
age  of  satellite  reconnaissance  had  be- 
gun, with  the  United  States  launching 
its  first  Samos  satellite  in  early  1961 
and  the  U.S.S.R.  its  first  Cosmos  series  a 
year  later. 

In  the  midst  of  these  developments, 
the    two    sides    continued    to   reaffirm 
their  support  for  the  concept  of  General 
and  Complete  Disarmament  (GCD)  that 
Khrushchev     had     advocated     2     years 
earlier.  For  example,  on  25  September 
1961,  the  President  addressed  the  U.N. 
General  Assembly,  warning  that: 
Today,    every    inhabitant   of   the 
planet  must  contemplate  the  day 
when  this  planet  may  no  longer  be 
habitable.  Every  man,  woman  and 
child    lives    under    the    sword   of 
Damocles,    hanging   by    the    slen- 
derest of  threads,  capable  of  being 
cut  at  any  moment  by  accident, 
or  miscalculation  or  by  madness. 
The    weapons    of    war    must    be 
abolished  before  they  abolish  us. 
While  GCD  was  impossible  to  realize 
in   light  of  the  prevailing  political  and 
military  tensions,  public  commitment  to 
the  concept  was  necessary  in  the  cam- 
paign for  political  support  in  the  Third 
World.    Consequently,    5    days    before 
Kennedy's  U.N.  speech,  the  Americans 
and    the    Russians    had   issued    a  joint 
statement    outlining    a    set    of    Agreed 
Principles,  pledging  both  nations  to  the 
achievement    of    GCD    at    the  .earliest 
possible  date.     The  eight-point  program 
called  for  the  elimination  of  all  nuclear 
and   nonnuclear   weapons,    forces,   pro- 
duction, and  delivery  vehicles,  plus  the 
end   of  military   spending.   The  various 
stages    to    be    agreed    upon    would    be 
balanced  to  insure  that  neither  side  ever 
gained  the  upper  hand  before  both  had 
completely  disarmed;  furthermore,  each 
stage  would  be  supervised  by  an  interna- 


tional control  authority  within  the  U.N. 
framework. 

By  March  the  next  year,  the  cam- 
paign for  GCD  carried  to  the  creation  of 
the  Eighteen  Nation  Disarmament  Com- 
mittee (ENDC),  composed  of  five  West- 
ern, five  Communist,  and  eight  non- 
aligned  countries.  Over  the  following 
months  of  1962,  both  major  powers 
presented  at  the  Eighteen  Nation  Dis- 
armament Committee  elaborate  and 
complex  three-stage  plans  for  GCD.5 
Despite  the  joint  statement  of  the  previ- 
ous fall,  however,  major  differences 
were  to  prevent  any  confluence  of  views 
leading  to  an  agreement  on  GCD. 

The  essence  of  the  Soviet  approach 
was  that  all  nuclear  delivery  vehicles  and 
all  foreign  bases  be  eliminated  in  the 
first  stage.  This  would,  naturally,  erase 
the  West's  superior  strategic  delivery 
capability  and  insure  the  U.S.S.R.  ex- 
tremely favorable  odds  in  case  of  a 
conventional  war  in  Europe  over  Berlin. 
Their  second  stage  provided  for  the 
destruction  of  all  remaining  nuclear 
weapons.  This  provision  came  to  be 
modified  later  in  the  talks,  however,  as 
the  Soviets  accepted  the  U.S.  logic  of 
continued  mutual  strategic  deterrence  in 
the  disarmament  process;  accordingly, 
the  Soviets  conceded  the  American 
argument  that  a  limited  number  of 
strategic  weapons  ought  to  be  retained 
as  a  nuclear  "umbrella"  until  the  end  of 
the  third  and  final  stage  in  any  disarma- 
ment accord. 

The  American  GCD  platform  cen- 
tered on  freezing— rather  than  immedi- 
ately eliminating— existing  strategic 
weapons.  The  first  stage  called  for  a 
reduction  by  30  percent  in  all  such 
weapons,  with  50  percent  of  the  re- 
mainder to  be  destroyed  in  the  second 
stage,  and  the  rest  eliminated  as  the 
final  step.  This  method  of  disarmament 
would,  quite  obviously,  insure  the  per- 
petuation of  U.S.  strategic  might 
throughout  the  process.  One  is  re- 
minded of  the  Soviets'  earlier  advocacy 
of  an  across-the-board,  one-third  cut  in 
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armed  forces  to  insure  llieir  own  con- 
tinued conventional  superiority. 

The  differences  between  the  two 
sides  in  1962  over  disarmament  were 
basically  the  same  as  they  had  been  for 
15  years.  As  always,  the  Soviets'  main 
interest  was  to  get  the  United  States  to 
relinquish  as  soon  as  possible  those 
weapons  in  which  it  was  strongest  and 
the  U.S.S.R.  relatively  weak;  to  wit, 
strategic  weapons.  In  contrast,  the 
Americans  still  preferred  to  stretch  the 
process  out  over  a  longer  period  of  time, 
during  which  a  viable  system  of  interna- 
tional control  inspection  might  be  estab- 
lished and  put  into  operation.  Here  an 
old  problem  was  raised.  The  United 
States  wanted  such  a  system  set  up  early 
in  the  game;  further,  it  wanted  inspec- 
tion of  not  only  those  weapons  being 
destroyed  ("verification  of  disarma- 
ment") but  also  of  all  those  remaining 
("verification  of  remainders").  Only  this 
way,  it  was  argued,  could  it  be  certain 
that  weapons  were,  in  fact,  being  de- 
stroyed and,  most  importantly,  not 
being  replaced.  But  the  only  inspection 
the  Soviets  would  even  agree  to  discuss 
was  of  those  weapons  actually  being 
destroyed;  anything  more,  such  as  a 
search  for  concealed  weapons,  would  be 
tantamount  to  a  breach  of  national 
sovereignty. 

In  addition  to  the  usual  disagree- 
ments, there  was  another.  The  joint 
Russo-American  statement  of  Agreed 
Principles  of  20  September  had  called 
for  the  assigning  of  national  forces  to  a 
U.N.  military  force  which  would,  as  the 
charter  had  originally  intended,  insure 
world  peace.  However,  the  Russians 
objected  to  such  a  provision  in  the 
American  GCD  proposals  at  the  Eigh- 
teen Nation  Disarmament  Committee  in 
the  spring  of  1962.  Despite  the  influx  of 
new  U.N.  members  which  had  begun 
early  in  the  I960's,  the  U.S.S.R.  was 
still  a  minority  on  the  world  body.  It 
had  no  intention  of  risking  its  own 
security  by  abolishing  its  defense  estab- 
lishment and  relying  on  an  international 


one  which  would  be  dominated  by  the 
United  States  and  its  allies. 

In  short,  despite  the  efforts  made,  no 
agreement  on  GCD  was  possible.  Politi- 
cal differences  and  strategic  disparities 
would  have  prevented  agreement  even 
without  the  fundamental  differences  in 
both  sides'  proposals.  Those  differences 
only  underscored  the  fact  that  there  was 
no  real  convergence  of  mutual  interest 
by  either  the  United  States  or  U.S.S.R. 
except  on  the  broad  and  Utopian  prin- 
ciple of  General  and  Complete  Disarma- 
ment. 

GCD  had  always  been  more  a  Rus- 
sian than  an  American  project.  The 
United  States  had  responded  to  the 
intial  Soviet  proposal  with  one  of  its 
own  because  of  the  overriding  political 
necessity.  To  have  remained  silent  on 
this  popular  — if  impractical— topic 
would  have  been  to  leave  itself  open  to 
Soviet  charges  that  the  United  States 
was  not,  after  all,  interested  in  peace 
and  disarmament.  By  late  1962,  how- 
ever, GCD  was  no  longer  the  major 
Soviet  arms  priority.  After  a  brief  inter- 
lude, the  emphasis  shifted  once  again 
back  to  the  more  practical  search  for 
partial  measures  en  route  to  "eventual" 
General  and  Complete  Disarmament. 

That  brief  interlude  was  Moscow's 
al tempt  to  redress  the  arms  imbalance 
by  placing  Soviet  missiles  and  heavy 
bombers  in  Cuba  where  they  would  be 
aimed  at  the  underbelly  of  the  United 
Stales.  By  mid-1962  the  Americans  had 
demonstrated  their  ability  to  outspend 
and  outproduce  the  Russians;  any  pos- 
sible "missile  gap"  had  been  overcome, 
and  our  strategic  arsenal  surpassed  that 
of  the  Soviet  Union  by  a  ratio  of  about 
4  to  l.6  There  was  only  one  way  the 
Kremlin  could  regain  the  momentum, 
and  that  was  by  an  all-out  effort  to 
increase  its  nuclear  delivery  production; 
but  that  meant  problems.  Soviet  agricul- 
tural output  was  below  its  projected 
levels;  consumer  production  was  falling. 
Khrushchev  had  promised  the  capitalists 
he   would   bury   them   through  peaceful 
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coexistence,  specifically,  through  eco- 
nomic competition.  Could  the  economy 
respond  in  meeting  that  goal  at  the  same 
time  that  a  total  effort  was  being 
mounted  to  produce  more  ICBM's? 
Even  if  it  could,  would  not  the  United 
States  do  the  same,  keeping  the  existing 
ratio  the  same? 

Yet  something  had  to  be  done.  In  the 
Soviet  system  an  important  measure  of 
success  in  foreign  policy  is  victory- 
military,  diplomatic,  or  psychological. 
As  one  author  has  noted,  "Without  a 
continuing  series  of  foreign  policy  suc- 
cesses .  .  .  the  dynamic  drive  of  the 
Communist  movement  might  threaten 
to  stall."  The  Russian  leaders  were  no 
doubt  asking  themselves  if  the  Congo, 
Laos,  and  persistent  strategic  inferiority 
were  not  evidences  of  such  stalling. 

They  had  hoped  to  regain  some  of 
the  lost  impetus  through  the  series  of 
nuclear  tests  conducted  in  late  1961. 
The  pressure  on  Berlin  was  another  way. 
Nevertheless,  the  West  continued  to 
outproduce  them  strategically,  and  the 
new  President  had  made  his  commit- 
ment to  the  German  city  unequivocal. 
To  make  matters  worse,  Communist 
China  and  Cuba  were  becoming  more 
and  more  vocal  in  their  criticism  of 
Moscow's  leadership  of  the  Communist 
world.  The  only  alternative  to  the 
shoddy  performance  of  the  past  few 
years  seemed  to  be  the  emplacement  of 
long-range  ballistic  missiles  and  heavy 
bombers  on  the  doorstep  of  the  Ameri- 
cans. 

The  events  taking  place  in  October 
1962  fall  outside  the  range  of  this 
paper.  What  is  important  for  us  arc  the 
effects  of  these  events  on  subsequent 
arms  negotiations. 

As  Khrushchev  said  of  the  crisis 
shortly  after  it  was  over,  "There  had 
been  a  smell  of  burning  in  the  air."  This 
odor  convinced  both  sides  that  it  was 
time  to  lake  steps  to  bridge  the  gap 
which  had  separated  them  since  1945. 
GCD  was  put  aside,  and  a  sincere  effort 
was  made  to  come  up  with  measures  of 


partial  disarmament.  The  most  impor- 
tant area  of  progress  was  in  the  banning 
of  tests  in  the  atmosphere,  under  the 
water,  and  in  outer  space. 

The  testing  of  nuclear  weapons  be- 
came a  matter  of  acute  international 
concern  by  the  midfifties.  The  intense 
political  maneuvering  of  both  sides  over 
the  latter  half  of  the  decade  was  not 
much  more  than  window  dressing  de- 
signed to  cover  up  their  halfhearted 
attempts  to  achieve  an  actual  agreement 
to  end  tests.  An  initial  problem  had 
been  the  American  refusal  to  consider 
testing  separately  from  a  comprehensive 
"package"  deal  including  conventional 
and  strategic  arms  level  safeguards 
against  surprise  attack,  and  control  of 
objects  entering  space.  But  world  pres- 
sure for  a  ban  proved  too  much,  and 
Washington's  stance  was  modified  the 
next  year. 

However,  once  again,  inspection 
blocked  agreement.  A  multitude  of 
questions  further  complicated  matters. 
How  were  inspection  posts  to  be 
manned,  by  national  or  international 
teams  of  scientists?  Was  the  number  of 
inspection  stations  to  be  proportional  to 
the  number  of  unexplained  seismic 
signals  detected  yearly,  or  should  there 
be  a  fixed  number  based  on  the  nation's 
geographic  size?  How  many  on-site  in- 
spections per  year  were  appropriate?  Or, 
in  the  event  manned  inspection  stations 
were  rejected,  what  about  setting  up 
black  boxes  in  each  nation?  In  that  case, 
what  kind  of  device  should  be  used; 
how  many  were  necessary;  who  would 
decide  where  each  was  to  be  installed; 
and  how  often  throughout  the  course  of 
a  year  would  they  be  activated?  Finally, 
regardless  of  whatever  system  was 
adopted,  what  method  of  punishment 
ought  to  be  accorded  the  violators? 
Rising  above  these  many  questions  was 
the  loud  Russian  voice  claiming  that  any 
inspection  amounted  to  an  excessive 
degree  of  interference  with  the  national 
sovereignty  of  Russia. 

The    particular    detail    which    finally 
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kept  the  discussions  from  bearing  fruit 
was  the  debate  over  the  number  of 
on-site  inspections.  As  long  as  the  inter- 
national climate  opposed  any  testing, 
there  was  no  chance  for  a  partial  treaty 
permitting  only  underground  tests. 
Hence,  some  type  of  inspection  seemed 
inevitable.  By  March  1961  the  Soviets 
had  indicated  their  willingness  to  accept 
three  on-site  inspections  per  year;  the 
United  States,  pressing  for  20,  then 
reduced  its  requirements  to  12.  But  a 
detente  was  not  in  the  making,  as  the 
Russians  then  withdrew  their  offer  of 
three  and  said  they  would  tolerate  no 
on-site  inspections.  Further,  they  added 
a  new  demand  which  had  been  made 
famous  in  the  U.N.  dispute  over  the 
future  of  the  Secretary  General's  office: 
that  a  troika  commission  be  established 
to  administer  any  test  ban  treaty. 
When  they  also  shifted  ground  by  saying 
that  a  test  ban  could  only  be  discussed 
as  part  of  a  total  GCD  package,  it  was 
obvious  that  stalemate  had  overtaken 
the  issue.  The  talks  were  indefinitely 
suspended. 

Agreement  might  have  been  reached 
throughout  these  frustrating  years,  how- 
ever, on  an  uninspected  partial  test  ban 
treaty  in  which  underground  testing 
would  be  permitted.  But  such  an  accord 
was  not  forthcoming.  The  U.S.  Atomic 
Energy  Commission  had  already  decided 
that  it  preferred  open  air  to  under- 
ground tests.9  Further,  there  was  still 
the  matter  of  principle.  The  United 
States  was  trying  to  force  the  Soviet 
Union  into  acquiescing  to  some  sort  of 
inspection  measure. 

Both  sides  resumed  testing  in  the  fall 
of  1961.  The  international  pressure  for 
a  ban,  however,  persisted,  and  once  each 
side  had  satisfied  itself  of  its,  latest 
strategic  advances,  the  talks  resumed 
that  winter  of  1961. 

To  circumscribe  the  thorny  inspec- 
tion issue,  the  Soviets  suggested  a  ban 
on  all  except  underground  tests.  But  the 
West  balked,  still  determined  that  it 
would    have    its    way:    a  complete   ban 


with,  inspection.  But  by  the  late  summer 
of  1962,  frustration  had  persuaded  the 
United  States  to  accept  the  earlier 
Sovicl  proposal  for  a  limited  test  ban 
treaty.  It  was  then  the  Soviets'  turn  to 
resist,  arguing  that  they  wanted  a  total 
ban.  Perhaps  they  were  unconvinced 
that  their  level  of  technology  would 
insure  that  they  could  detect  all  Ameri- 
can tests.  More  likely  they  simply  did 
not  want  a  treaty  and  were  maneuvering 
to  prevent  agreement.  When  the  issue  of 
inspection  was  then  raised,  as  it  in- 
evitably had  to  be  in  discussing  a  total 
ban,  the  differences  centered  on  the  old 
question  of  the  number  of  on-site  in- 
spections. The  Russians  revived  their 
previous  figure  of  three.  The  West,  now 
more  confident  of  its  detection  capa- 
bility, dropped  its  requirement  to  seven, 
plus  10  unmanned  posts.1 

At  this  point  the  Cuban  missile  crisis 
intervened.  The  long-feared  nuclear  war 
almost  became  a  reality,  and  both  na- 
tions saw  the  immediate  need  to 
stabilize  the  helter-skelter  arms  spiral 
which  had  come  so  perilously  close  to 
pushing  the  world  to  the  brink  of 
disaster.  Each  side  resumed  its  unilateral 
test  moratorium  early  in  1963.  The 
possibility  of  some  kind  of  formal  limit 
on  testing  looked  better  than  it  had  in  a 
long  time.  Besides  the  near  war  the 
previous  October,  there  were  other  rea- 
sons for  this  turn  of  events. 

First,  no  technological  breakthrough 
appeared  imminent  for  either  side.  Their 
respective  tests  in  late  1961  had  brought 
each  to  its  strategic  peak,  and  any 
limitation  on  further  tests  would  not  be 
damaging. 

Second,  an  end  to  testing  was  pro- 
pitious for  both  nations,  although  for 
different  reasons.  For  the  United  States, 
a  test  ban  would  mean  that  her  un- 
disputed lead  in  the  arms  race  could  not 
be  risked  by  future  Soviet  develop- 
ments. The  Soviets,  resigned  momen- 
tarily at  least  to  their  absolute  strategic 
inferiority,  could  still  draw  satisfaction 
from     the     fact     that     theirs     was     an 
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adequate  deterrent  capability.  If  the 
United  States  could  be  kept  from  test- 
ing, perhaps  Russia  might  somehow  be 
able  to  achieve  a  breakthrough  in  the 
meantime. 

Third,  economics  made  a  test  ban  a 
welcome  prospect  for  both  nations;  it 
was  time  to  turn  to  butter,  especially  in 
the  U.S.S.R.,  and  leave  guns  for  a  later 
day. 

And  fourth  was  the  proliferation 
issue.  Too  many  stales  were  on  the 
verge  of  realizing  a  strategic  capability. 
An  end  to  testing  might  keep  the 
nuclear  club  small.  Of  particular 
concern  were  China,  yet  to  detonate  her 
first  atomic  device  and  whose  likely 
refusal  to  agree  to  a  test  ban  would  at 
least  be  a  propaganda  gain  for  the  Soviet 
Union  and  Europe,  in  the  midst  of 
negotiating  with  the  United  States  for  a 
Multilateral  Nuclear  Force  (MLF).  Here 
the  Soviets  must  have  hoped  that  the 
appearance  of  detente  might  reduce 
pressures  within  NATO  for  a  nuclear 
capability.  This  could  even  aggravate  the 
already  strained  NATO  alliance.  The 
British  had  just  been  vetoed  by  the 
French  from  joining  the  Common 
Market,  and  France  was  at  odds  with 
her  allies,  especially  the  United  States, 
over  her  role  within  NATO  and  her 
aspirations  for  a  United  Europe. 

By  July  all  of  these  factors  had 
become  reason  enough  for  both  super- 
powers to  reach  a  limited  agreement. 
Both  sides  met  in  Moscow  and  within 
10  days  had  drafted  and  signed  the 
Moscow  Treaty  prohibiting  all  nuclear 
explosions  in  the  atmosphere,  under 
water,  and  in  outer  space.  The  question 
of  inspection  prevented  any  prohibition 
of  underground  testing;  to  this  day,  it 
continues  as  the  one  stumbling  block  to 
any  further  enlargement  of  the  Moscow 
Treaty.  Otherwise,  the  treaty  repre- 
sented the  greatest  convergence  of  in- 
terests between  the  two  nations  yet 
achieved  in  postwar  arms  negotiations. 
Both  had  relented  on  their  previous 
demands  that  any  test  ban  be  compre- 


hensive. While  the  treaty  provided  for 
no  reduction  in  arms  per  se,  it  was 
unique  in  providing  at  least  a  partial 
freeze  on  arms  levels.  Above  all,  it  was 
the  first  formal  agreement  since  1945 
requiring  nuclear  nations  to  reduce 
some  on-going  military  activity. 

The  treaty  had  many  critics,  in- 
cluding the  American  nuclear  scientist 
Edward  Teller.  Among  the  arguments 
used  against  the  treaty  were  first,  that  it 
would  keep  the  United  States  from  ever 
overcoming  the  higher  Russian  level  of 
megatonnage.  This  argument,  however, 
failed  to  take  into  account  the  fact  that 
we  already  had  a  greater  variety  and 
larger  number  of  smaller  and  more 
accurate  weapons  than  did  the  Soviets. 
If  they  were  ever  to  catch  us,  it  would 
only  be  by  enduring  the  higher  costs  of 
underground  testing. 

Second,  it  was  argued  that  while  the 
United  States  would  be  scrupulous  in 
adhering  to  the  treaty,  the  U.S.S.R. 
would  probably  end  up  testing  a  frac- 
tion of  a  foot  beneath  the  ground, 
thereby  fulfilling  the  letter  of  the  law 
but,  in  effect,  violating  the  treaty.  But 
this  objection  overlooked  the  interna- 
tional pressure  which  would  keep  both 
sides  from  violating  the  conditions  of 
the  ban. 

Third,  it  was  claimed  that  the  treaty 
was  weak  in  failing  to  cut  stockpiles  and 
in  failing  to  deal  adequately  with  pro- 
liferation. But  stockpiles  were  too  sensi- 
tive a  subject  to  be  dealt  with  at  this 
point,  and  the  possibility  of  prolifera- 
tion was  reduced  every  time  another 
nation  agreed  to  the  terms  of  the  treaty. 

Well  over  100  nations  have  signed  the 
treaty.  As  was  initially  feared,  China 
and  France  have  refused  to  do  so.  For 
France,  the  refusal  goes  back  to  De 
Gaulle's  search  for  "grandeur."  As  part 
of  his  internal  policy,  he  sought  unity 
alter  years  of  turmoil;  by  expressing  his 
independence  Irom  the  United  Stales 
both  by  refusing  to  sign  and  by  develop- 
ing   the  force  de  frappc—he   hoped    lo 
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persuade  his  countrymen  of  that  inde- 
pendence. As  part  of  his  continental 
policy,  he  hoped  to  sway  Germany  from 
its  loyalty  to  the  United  States  and  to 
fall  in  with  his  plans  for  European 
unity.  The  French-German  treaty  of 
cooperation  of  early  1963  had  been  part 
of  that  design.  Finally,  on  the  interna- 
tional level,  De  Gaulle's  refusal  to  sign 
was  part  of  his  policy  of  giving  France 
an  independent  talking  point. 

Khrushchev  had  hoped,  however 
futilely,  that  China  could  be  convinced 
to  sign  the  treaty.  But  Peking  balked, 
arguing  that  Khrushchev  was  selling  out 
to  the  West  and,  not  incorrectly,  that 
Russia  was  trying  to  put  China  under  its 
own  strategic  dominance.  In  rejecting 
the  treaty,  China  continued  its  search 
for  nuclear  parity  and  political  leverage 
against  the  U.S.S.R.  and  the  United 
States.  Its  behavior  was  reminiscent  of 
that  of  the  Soviet  Union  15  years  earlier 
in  its  refusal  to  agree  to  American 
attempts  to  keep  it  from  acquiring  a 
strategic  capability. 

Another  area  of  partial  agreement 
which  came  in  the  wake  of  Cuba  was 
the  decision  in  June  1963  to  join 
Moscow  and  Washington  by  a  "hot 
line.,,  It  was  hoped  that  this  would 
provide  rapid  Communications  to  reduce 
the  risk  of  a  preemptive  attack  in  a 
future  crisis  situation.  The  idea  had 
been  suggested  in  the  spring  of  1962  by 
the  United  States,  but  it  was  not  until 
the  near  disaster  over  Cuba  that  agree- 
ment was  possible. 

The  "hot  line"  was  an  outgrowth  of 
the  observer  concept  which  had  been 
bantered  around  for  years  by  both  sides 
in  connection  with  the  inspection  issue. 
Observers  had  been  proposed  to  help 
verify  that  neither  side  was  preparing  a 
suqmse  attack  against  the  other.  Here- 
tofore there  had  been  no  progress, 
largely  because  of  the  national  sover- 
eignty problem.  The  1962  missile  crisis, 
however,  provided  the  necessary  im- 
petus. A  simple  communications  prob- 
lem could  have  thrown   the  world  into 


nuclear  war.  As  the  Greek  Xenophon 
told  his  Persian  counterpart  back  in  the 
4th  century  B.C., 

I  know  of  cases  .  .  .  when  people, 
sometimes  as  a  result  of  slander- 
ous information  and  sometimes 
merely  on  the  strength  of  sus- 
picion, have  become  frightened  of 
each  other  and  then,  in  their 
anxiety  to  strike  first  before  any- 
thing is  done  to  them,  have  done 
irreparable  harm  to  those  who 
neither  intended  nor  even  wanted 
to  do  them  any  harm  at  all.  1  have 
come  to  the  conviction  that  mis- 
understandings of  this  sort  can 
best  be  ended  by  personal  con- 
tact  ll 

Technology  and  the  arms  race  made 
imperative  in  1963  the  "personal  con- 
tact" which  had  so  concerned  this 
general  2,500  years  ago. 

The  remainder  of  the  1961-68  period 
continued  to  see  a  great  flurry  of 
activity  on  the  edge  of  the  disarmament 
question.  GCD  continued  on  occasion 
to  raise  its  head,  but  military  and 
political  relations  between  the  two 
superpowers  precluded  any  rapproche- 
ment on  this  broad  topic.  In  addition, 
certain  factors  were  working  against  the 
Soviets'  pushing  GCD  as  they  once  had. 
For  one,  the  Sino-Soviet  dispute  was 
worsening,  and  the  U.S.S.R.  did  not 
want  to  add  fuel  to  the  Chinese  argu- 
ment that  the  Soviets  were  colluding 
with  the  Americans.  For  another,  the 
anti-Khrushchev  faction  which  assumed 
power  in  1964  was  not  about  to  adopt 
the  fallen  leader's  shibboleth.  Neverthe- 
less, while  GCD  was  taking  the  back 
seat,  considerable  attention  was  devoted 
to  achieving  some  partial  measure  of 
arms  reductions.  Fach  side  was  very 
much  aware  that  the  threat  of  nuclear 
war  still  had  to  be  contained. 

Guiding  Soviet  military  thinking  at 
this  time  was  the  paramount  concern 
that  ihe  American  strategic  lead  be 
overtaken.  The  Cuban  crisis  had  dra- 
matically   demonstrated    the   bargaining 


463 


power  provided  by  a  superior  nuclear 
arsenal.  Consequently,  the  U.S.S.R. 
turned  its  attention  to  developing  its 
own  strategic  forces  by  improving  its 
ICBM's,  by  developing  an  ABM  system, 
and  by  planning  a  fleet  of  ballistic 
missile  nuclear-powered  submarines. 
While  these  steps  were  going  on,  the 
U.S.S.R.  was  advocating,  among  other 
things,  the  withdrawal  of  foreign  troops 
from  foreign  territory,  a  NATO-Warsaw 
Pact  nonaggression  treaty,  the  creation 
of  a  nuclear  free  zone  in  central  Europe, 
the  elimination  of  heavy  bombers,  and 
the  expansion  of  the  test  ban  treaty  to 
cover  underground  explosions.  Most 
of  these  proposals  were  old  hat.  The 
realization  of  any  of  them  would  help 
reduce  Soviet  vulnerability.  They  might 
also  halt  the  proliferation  of  nuclear 
weapons  to  NATO  allies,  particularly 
West  Germany. 

The  United  States,  in  contrast,  felt 
no  such  military  insecurity.  Despite  the 
brink  to  which  Cuba  had  brought  us,  we 
were  clearly  the  number  one  nuclear 
power.  Once  the  Minuteman  expansion 
plans  were  completed  by  the  midsixties, 
there  would  be  no  need  to  enhance  our 
already  impressive  ICBM  might.  No 
Soviet  missile  expansion  appeared  immi- 
nent. Besides,  our  attention  was  focused 
on  a  nonnuclear  engagement  in  South- 
east Asia. 

As  the  search  for  partial  measures 
went  on,  hopes  for  agreement  in  certain 
areas  such  as  a  limit  of  delivery  vehicles, 
a  ban  on  the  use  of  nuclear  weapons, 
and  a  nonaggression  pact  between 
NATO  and  the  Warsaw  Pact  were  eva- 
sive. In  others,  however,  some  accord 
was  possible:  a  cutback  on  the  produc- 
tion of  certain  fissionable  materials,  the 
prohibition  of  nuclear  weapons  in  orbit, 
and  agreement  on  curtailing  prolifera- 
tion. A  discussion  of  each  of  these  six 
items  follows. 

The  chances  of  reducing  nuclear 
weapons  per  se  were  so  slight  that  the 
limitation  of  delivery  vehicles  was 
turned  to  as  perhaps  a  more  attractive 


alternative.  In  January  1964  at  the 
Eighteen  Nation  Disarmament  Com- 
mittee in  Geneva,  the  United  States 
urged  a  production  freeze  on  all  such 
vehicles,  specifically  bombers  and  mis- 
siles, as  well  as  on  ABM's.  A  freeze  at 
current  levels  would  be  clearly  advan- 
tageous to  the  United  States,  con- 
sidering our  sizable  lead  in  bombers  and 
missiles.  Likewise,  an  agreement  limiting 
ABM's  would  also  be  in  the  interest  of 
the  United  States,  in  view  of  the 
Soviets'  developing  capability  in  this 
regard  and  the  American  lag  in  pro- 
ducing any  counterpart.  Not  unsur- 
prisingly, therefore,  the  U.S.S.R.  rejeted 
this  American  proposal.13  For  the  rest 
of  the  period,  the  two  sides  never  even 
came  close  to  any  agreement  on  the 
limiting  of  delivery  vehicles. 

The  Soviet  effort  to  ban  the  use  of 
nuclear  weapons  at  this  time  was  an- 
other version  of  the  earlier  campaign  to 
"ban  the  bomb."  By  the  1960's,  as  the 
GCD  talks  were  showing,  any  effort  to 
eliminate  nuclear  weapons  was  futile. 
But  banning  their  use  might  yield  better 
results;  at  least  world  opinion  thought 
so.  A  1961  General  Assembly  resolution 
declared  that  the  use  of  nuclear  weap- 
ons would  violate  the  spirit  of  the  U.N. 
and  its  charter.  Five  years  later  another 
General  Assembly  resolution  called  for  a 
world  disarmament  conference  to  ban 
the  use  of  these  weapons.  In  the  fall  of 
1967,  a  Soviet  draft  convention  was 
passed  by  the  Assembly  prohibiting  the 
use  of  weapons  of  mass  destruction. 
Despite  these  three  attempts,  however, 
no  convention  was  ever  agreed  to  by  the 
United  States  and  the  U.S.S.R.  The 
primary  obstacle  was  U.S.  opposition  to 
such  a  ban.  We  were  not  about  to  erase 
a  basic  pillar  of  the  NATO  alliance— the 
use  of  tactical  nuclear  weapons  against  a 
Warsaw  Pact  army. 

Soviet  hopes  of  a  nonaggression 
treaty  fared  no  better.  Such  a  NATO- 
Warsaw  Pact  treaty  would  have  been 
more  a  symbolic  victory  for  the  Soviets 
than  a  military  gain.  For  it  would  have 
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meant  American  negotiations  with  East 
Germany,  thereby  entailing  a  possible 
modification  to  the  adamant  U.S.  re- 
fusal to  recognize  Walter  Ulbricht's  gov- 
ernment. 

In  July  1966  Brezhnev  and  Kosygin 
went  one  step  further  and  suggested 
that  both  NATO  and  the  Warsaw  Pact 
be  abandoned.  The  independent  actions 
of  France  vis-a-vis  the  Western  alliance 
had  probably  encouraged  the  Russians 
to  believe  that  the  crack  in  the  NATO 
superstructure  was  widening.  NATO  is 
far  more  of  a  thorn  in  the  Soviets'  side 
than  the  Warsaw  Pact  is  in  the  West's. 
The  former  brings  American  troops  pre- 
cariously close  to  Russia,  while  the 
latter  does  not  reciprocate  in  kind  for 
the  Soviet  Union.  The  end  of  NATO 
would  be  a  military  coup  for  the 
U.S.S.R.,  to  say  nothing  of  the  psycho- 
logical gains  it  would  also  bring.  Obvi- 
ously, the  United  States  would  not 
acquiesce  to  any  such  abandonment  of 
its  allies.  Yet,  the  Soviet  Union  persisted 
in  its  host  of  demands  designed  to 
weaken  or  destroy  NATO,  demands 
ranging  from  the  withdrawal  of  all  U.S. 
troops  from  Europe  to  the  abolition  of 
the  pact. 

All  efforts  aimed  at  a  partial  agree- 
ment on  arms  control  were  not  entirely 
futile  during  this  period,  however.  In 
January  1964  at  the  Eighteen  Nation 
Disarmament  Conference,  the  United 
States  proposed  the  halt  of  production 
of  fissionable  materials  for  weapons  use; 
short  of  this  measure,  the  U.S.  proposal 
also  suggested  an  interim  step  by  which 
such  a  reduction  could  be  realized 
"through  both  sides  closing  comparable 
production  facilities  on  a  plant-by-plant 
basis,  with  mutual  inspection."1  Soviet 
objection  was  inevitable.  Such  a  freeze 
would  put  them  at  a  disadvantage  in 
light  of  their  own  smaller  stockpiles  of 
fissionable  material.  As  if  that  were  not 
enough,  there  was  the  old  inspection 
quaqmirc  again.  But  3  months  later  a 
dramatic  change  occurred,  with  both 
sides      announcing      simultaneously 


respective  unilateral  reductions  in  the 
production  of  certain  of  these  materials, 
specifically  plutonium.  Besides  the 
propaganda  value  of  such  declarations, 
there  was  the  added  fact  that  each 
nation  had  already  produced  more  than 
sufficient  quantities  of  plutonium  for  its 
own  usage. 

Any  additional  and  more  substantive 
agreement  between  Washington  and 
Moscow  appeared  dim  as  the  Russians 
continually  cited  Vietnam  as  a  road- 
block to  meaningful  accord.  Nonethe- 
less, the  end  of  the  1961-68  period  saw 
two  of  the  most  meaningful  arms  agree- 
ments yet  achieved  by  the  two  coun- 
tries. Together,  the  Outer  Space 
Treaty15  of  1967  and  the  Nonprolifera- 
tion  Treaty1  signed  the  next  year 
combined  with  the  earlier  Antarctic 
(1959)  and  Moscow  (1963)  Treaties  to 
form  the  crux  of  the  postwar  arms 
accords. 

The  question  of  outer  space  went 
back  to  the  middle  of  the  previous  era. 
In  early  1957,  with  the  Soviet  earth 
satellite  breakthrough  just  around  the 
corner,  the  United  States  urged  the 
peaceful  use  of  outer  space  by  all 
nations.  The  U.N.  General  Assembly 
in  1961  adopted  this  same  tack,  de- 
claring that  space  ought  to  be  restricted 
to  only  peaceful  puqioses.  Two  years 
later,  on  17  October  1963,  a  joint 
Soviet-American  statement  was  adopted 
by  the  Assembly,  calling  on  all  states  to 
"refrain  from  placing  in  orbit  around 
the  earth  any  objects  carrying  nuclear 
weapons  or  any  other  kinds  of  weapons 
of  mass  destruction."  This  joint  reso- 
lution was  possible  once  the  Americans 
had  dropped  their  insistence  that  space 
launchers  be  inspected  and  once  the 
Soviets  had  abandoned  their  demand 
that  all  military  activity  in  outer  space 
be  prohibited. 

The  1967  space  treaty  between  the 
United  Stales,  U.S.S.R.,  and  Britain, 
like  the  1963  resolution  on  which  it  was 
based,  did  not  outlaw  reconnaissance  or 
communications    satellites    nor    did    it 
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prohibit  potential  use  of  outer  space  for 
other  military  purposes.  Like  the  resolu- 
tion preceding  it,  it  concentrated  on 
banning  weapons  from  outer  space.  But, 
in  addition,  it  went  one  step  further, 
prohibiting  military  installations  of  any 
kind  on  planetary  bodies.  Both  sides 
had  recognized  the  potentially  disas- 
trous results  of  a  frenzied  race  to  orbit 
nuclear  weapons,  and  they  sought  to  cut 
it  off  before  it  began.  Furthermore, 
they  sought  to  guarantee  that  outer 
space  be  free  for  exploration  and  use  by 
all  states. 

Along  with  the  Antarctic  Treaty, 
banning  all  nuclear  and  nonnuclear  mili- 
tary activity  in  that  continent,  the 
Outer  Space  Treaty  is  the  only  Soviet- 
American  arms  accord  yet  achieved 
covering  both  nuclear  and  nonnuclear 
weapons. 

The  third  substantive  arms  agreement 
between  1961  and  1968  was  the  Non- 
proliferation  Treaty.  Although  some 
sort  of  nonproliferation  agreement  had 
been  mentioned  as  early  as  the  mid- 
fifties,  it  remained  secondary  to  a  test 
ban  arrangement.  Still,  the  one  area  in 
which  the  two  superpowers  had  been  in 
almost  unbroken  agreement  since  the 
1940's  was  their  respective  unwilling- 
ness to  share  nuclear  secrets  with  their 
allies.  This  despite  the  massive  quanti- 
ties of  military  assistance— funds,  ad- 
visers, and  equipment— which  both  had 
lavished  on  their  friends.  The  only  U.S. 
exception  was  its  1958  agreement  with 
Britain  to  share  nuclear  knowledge;  the 
only  Russian  exception  was  its  early 
atomic  assistance  to  China  in  the 
1950's,  believed  to  have  been  with- 
drawn in  1960.  These  deviations  aside, 
the  basic  consensus  has  been  that  the 
smaller  the  nuclear  club  the  better. 
Otherwise,  there  would  be  no  guarantee 
against  a  catalytic  war  with  small 
powers  setting  off  a  conflict  between 
the  superpowers;  likewise,  there  would 
be  no  way  of  keeping  nuclear  weapons 
from  being  used  in  local  wars  among 
third  nations. 


A  central  issue  of  the  meetings  of  the 
Eighteen  Nation  Disarmament  Con- 
ference in  the  midsixties  was  how  to 
halt  the  spread  of  nuclear  weapons. 
Many  similar  drafts  were  presented  by 
both  sides,  yet  there  was  no  agreement 
until  1968.  The  problems  were  several. 
For  one,  the  Soviets  insisted  that  plans 
for  the  MLF  be  dropped  before  any 
nonproliferation  agreement  would  be 
possible.  Although  the  MLF  was  in- 
tended to  keep  nuclear  weapons  from 
Germany,  the  Russians'  fear  was  a  pos- 
sible German  hegemony  over  this  type 
of  international  nuclear  force.  Another 
area  of  difference  was  the  nature  of 
protection  to  be  given  those  nonnuclear 
nations  who  signed  the  treaty.  Third 
was  the  matter  of  inspection.  Both  the 
United  States  and  U.S.S.R.  favored  In- 
ternational Atomic  Energy  Association 
(IAEA)  inspection  of  plants  to  insure 
their  output  was  for  only  peaceful  use. 
But  while  the  superpowers  were 
agreeing  on  the  principle  of  inspection 
(because  Soviet  territory  was  not  in- 
volved!), the  members  of  Euratom  were 
protesting  against  IAEA  inspection, 
arguing  that  the  chances  for  espionage 
within  such  a  large  international  body 
were  too  great.  Fourth,  as  the  Soviets 
were  striving  with  the  Americans  for  a 
nonproliferation  accord,  their  en- 
thusiasm was  at  times  diluted  by  the 
chilling  Chinese  attacks  against  their 
alleged  conspiracy  with  the  West. 

Despite  these  obstacles,  the  events  of 
June  1967  inspired  progress.  The  6-day 
war  raised  the  specter  of  nuclear  war  in 
the  Middle  East.  The  Chinese  nuclear 
test  that  same  month  underscored  the 
possibility  of  Japan  and  India  turning  to 
independent  nuclear  self-defense  capa- 
bilities. 

The  inspection  issue  was  quickly 
resolved,  as  it  was  agreed  that  the  IAEA 
would  conduct  inspection,  contingent 
on  each  nation's  negotiating  separately 
with  that  organ.  An  attempt  to  meet  the 
security  fears  of  the  nonnuclear  powers 
was  made  in  a  U.N.  resolution  proposed 
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jointly  by  the  United  States,  the 
U.S.S.R.,  and  Britain  calling  for  prompt 
action  against  any  nuclear  aggression. 
This  was  the  first  real  postwar  example 
of  Great  Power  cooperation  designed  to 
implement  the  Security  Council's  theo- 
retical unity  of  purpose  in  the  face  of 
aggression. 

The  simultaneous  signing  in  Washing- 
ton and  Moscow  of  1  July  1968  of  the 
Nonproliferation  Treaty  was  possible 
only  because  that  rare  phenomenon  in 
postwar  politics  had  occurred:  the 
prime  antagonists  had  become  the  prime 
collaborators.  The  final  success  was  a 
product  of  the  conjuncture  of  interests 
between  both  nations.  Despite  their 
outstanding  political  differences,  most 
notably  Vietnam  and  the  Middle  East, 
there  was  enough  room  for  agreement 
on  the  need  to  halt  proliferation.  The 
MLF  was  dead.  There  was  no  threat 
posed  to  Soviet  national  sovereignty. 
The  Sino-Soviet  dispute  was  at  its  most 
bitter  level,  and,  no  doubt,  the  Soviets 
needed  the  semblance  of  friendship 
from  somebody.  And  the  possibility  of 
other  nations  soon  feeling  the  need  to 
develop  their  own  nuclear  capabilities 
had  become  all  too  real. 

Despite  these  hopeful  signs  of  partial 
agreement  along  the  road  to  disarma- 
ment, the  strategic  race  had  far  from 
leveled  off.  For  the  Soviets,  the  years 
after  Cuba  were  years  of  substantial 
development  in  ABM,  Fractional  Orbit 
Bombardment  Systems,  and  ICBM  capa- 
bility. For  the  United  States,  despite  the 
quicksand  of  Vietnam,  these  years  were 
not  without  strategic  significance,  par- 
ticularly in  the  development  of  a  multi- 
ple warhead,  the  Minuteman  III,  and  the 
initial  conversion  to  Poseidon. 

In  January  1968  the  American  Secre- 
tary of  Defense  Robert  S.  McNamara 
said  that,  "In  terms  of  numbers  of 
separately  targe  table,  survivable,  accu- 
rate, reliable  warheads,  our  strategic 
forces  are  superior  to  those  of  (he 
Soviet  Union."19  Meanwhile,  the 
Soviets  were  striving  valiantly  to  surpass 


the  United  States.  "From  Soviet  writers 
and  from  Soviet  behavior  ...  it  seems 
clear  that  superiority  in  all  realms  ...  is 
a  value  cherished  by  the  Soviet  political 
and  military  leadership  and  a  value 
worth  great  investment  and  effort."20 
As  this  arms  spiral  went  on,  the  Insti- 
tute for  Strategic  Studies  observed  for 
1967  what  could  well  be  said  of  the  last 
several  years  of  the  1961-68  period: 
"Undoubtedly,  the  great  missed  oppor- 
tunity ...  was  ...  a  Soviet-American 
understanding  on  mutual  restraint  in 
new  strategic  technological  develop- 
ments.  .  .  . 

Still,  as  the  period  closed,  there  were 
some  signs  that  perhaps  the  bridge  of 
agreement  which  had  been  spanned  dur- 
ing the  1960's  in  limited  areas  might  be 
further  enlarged  to  include  other  more 
significant  areas.  A  nine-point  Soviet 
statement  at  the  signing  of  the  Non- 
proliferation  Treaty  suggested  in  general 
terms  a  wide  range  of  subjects  for 
further  discussion,  including  a  Compre- 
hensive Test  Ban  Treaty,  a  ban  on 
chemical  and  biological  warfare,  and  the 
demilitarization  of  the  seabed.  What  was 
most  significant  in  this  potpourri  of 
themes  was  the  expression  for  the  first 
time  of  a  willingness  to  discuss  measures 
to  limit  nuclear  weapons  and  strategic 
delivery  vehicles. 

The  years  1961-68  covered  the  spec- 
trum from  the  campaign  for  General 
and  Complete  Disarmament  to  the  near 
outbreak  of  nuclear  war.  In  between 
were  sandwiched  several  areas  of  partial 
agreement.  These  included  the  "hot 
line,"  the  agreement  to  limit  production 
of  certain  fissionable  materials,  the 
Outer  Space  Treaty,  and  the  Nonpro- 
liferation Treaty.  While  not  as  sweeping 
or  encompassing  as  the  more  optimistic 
would  have  hoped,  these  accords  still 
represented  a  considerable  degree  of 
progress  toward  arms  control  from  the 
experience  of  earlier  years. 

These  several  areas  of  agreement 
were  possible  for  various  reasons.  One, 
their  limited  nature;  all  left  the  United 
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States  and  the  Soviet  Union  free  to 
pursue  their  respective  programs  of  mili- 
tary expansion.  Two,  the  fact  that  none 
involved  actual  arms  reductions  or  af- 
fected the  military  capability  of  either 
nation;  none  reduced  U.S.  superiority, 
and  none  limited  Soviet  efforts  to  re- 
dress the  imbalance.  Three,  while  each 
dealt  with  a  matter  of  not  inconsequen- 
tial importance,  they  still  dealt  with 
matters  peripheral  to  the  arms  race. 
Space  was  still  of  moot  military  value  in 
1967,  and  neither  the  test  ban  nor 
nonproliferation  arrangements  affected 
the  production  or  deployment  of  nu- 
clear weapons.  Four,  no  international 
inspection  organization  was  created  by 
any  of  the  agreements. 

The  willingness  of  the  Soviets  in  July 
1968  to  discuss  limits  on  strategic  weap- 
ons systems  presaged  a  new  chapter  in 
the  struggle  to  reach  a  mutually  satis- 
factory arms  limitation  agreement.  The 
invasion  of  Czechoslovakia  the  next 
month  and  the  1968  American  Presiden- 
tial campaign  delayed  but  could  not 
postpone  that  chapter  popularly  known 
as  the  Strategic  Arms  Limitation  Talks 
(SALT). 


X    X    X    X    X 


Despite  the  fact  that  this  essay  has 
focused  on  Soviet-American  arms  nego- 
tiations of  the  1960's,  some  observa- 
tions on  progress  of  the  SALT  talks  to 
date  seem  appropriate,  especially  in 
view  of  the  fact  that  SALT  represents 
the  first  real  effort  to  tackle  the  vital 
matter  of  strategic  weapons. 

Parity  had  made  the  Strategic  Arms 
Limitation  Talks  possible.  Our  Polaris- 
Poseidon  submarine  fleet  and  greater 
progress  on  multiple  warheads  were 
balanced  by  both  the  more  sophisti- 
cated Russian  ABM  system  and  massive 
25  megaton  SS-9  missile  capability. 
While  the  United  Stales  surpassed  the 
Soviet  Union  in  1909  in  sheer  numbers 
of  missiles,  it  appeared  likely  that  the 
Russian     defense     system    could    limit 


considerably  the  number  of  American 
missiles  ultimately  reaching  target;  in 
addition,  the  SS-9  could  probably  wipe 
out  even  our  hardened  Minuteman  111 
silos. 

In  agreeing  to  the  SALT  talks,  both 
sides  decided  not  to  let  political  ques- 
tions interfere  with  progress.  Further,  it 
was  initially  agreed  that  limits  on  both 
offensive  and  defensive  weapons  were  to 
be  sought. 

Despite  these  encouraging  signs, 
progress  in  the  five  conferences  to 
date  has  been  negligible. 

The  basic  U.S.  proposal  has  called  for 
a  numerical  ceiling  on  nuclear  delivery 
systems— land-based  ICBM's,  submarine 
carried  missiles,  and  airborne  bombs- 
thai  either  side  would  be  allowed  to 
maintain.  Changes  would  be  permitted 
in  the  offensive  forces  within  that 
ceiling;  for  example,  substituting  sea- 
based  for  land-based  missiles.  In  addi- 
tion, concerned  with  the  rapid  rate  at 
which  the  SS-9  is  being  produced,  we 
have  urged  a  sublimit  on  deployment  of 
that  particular  weapon.  As  a  further 
part  of  the  U.S.  package,  Washington's 
chief  negotiator,  Gerald  Smith,  has 
stressed  that  the  United  States  wants 
either  a  ban  or  limit  on  both  nations' 
ABM  systems,  including  a  control  on 
missile  defense  radars. 

The  Soviets  have,  from  the  American 
point  of  view,  been  somewhat  less  than 
cooperative.  In  the  fall  of  1970  in 
Helsinki  and  the  spring  of  1971  in 
Vienna,  they  countered  the  entire  U.S. 
package  by  proposing  an  ABM-only 
agreement.  In  making  this  suggestion 
the  Soviets  sough L  to  confine  the  respec- 
tive ABM  systems  to  Moscow  and  Wash- 
ington, restricting  each  network  to 
about  100  missiles.  But  as  President 
Nixon  said  in  his  state  of  the  world 
message  in  February  of  this  year,  the 
U.S.  position  was  still  that  any  agree- 
ment at  the  SALT  talks  ought  to  cover 
not  only  defensive,  but  also  offensive 
weapons. 

The    While    House    insistence    on    a 
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simultaneous  treatment  of  both  weap- 
ons stems  from  at  least  two  factors.  One 
is  the  concern  that  Soviet  upgrading  of 
the  SA-5  surface-to-air  missiles  sur- 
rounding western  Russian  cities  could 
make  them  integral  components  of  any 
ABM  network.  Another  is  the  argument 
that  an  ABM-only  agreement  would 
remove  the  main  American  bargaining 
chip.  The  hope  has  been  that  the 
nascent  U.S.  Safeguard  system  might  be 
used  in  getting  the  Russians  to  limit 
their  own  SS-9  production.  The  fear  is 
that  if  an  ABM-only  accord  were 
achieved,  the  Soviets  might  balk  further 
SALT  negotiations  and  go  back  home  to 
concentrate  on  increasing  their  ICBM 
capability  which  already  outnumbers 
ours  by  some  1,500  to  1,054. 

There  has  been  another  major  area  of 
disagreement  as  well  that  centers  on  the 
definitions  of  "strategic"  and  "tactical.'1 
On  the  one  hand,  before  shifting  to  its 
ABM-only  stand,  the  U.S.S.R.  had  in- 
sisted that  all  nuclear  weapons  systems 
capable  of  reaching  Soviet  soil  be  in- 
cluded in  any  agreement  on  offensive 
weapons.  To  the  United  States  this 
meant  only  bombers  and  land-  and 
sea-based  missiles;  but  to  the  Soviets  it 
meant  that  the  500-odd  U.S.  aircraft  on 
NATO  bases  and  on  6th  Fleet  carriers  in 
the  Mediterranean  be  included.  Accord- 
ing to  the  U.S.  argument,  these  are  only 
tactical  weapons  and  fall  outside  any 
strategic  limitations  agreement.  On  the 
other  hand,  the  Soviets  had  refused  to 
concede  that  their  700  intermediate- 
range  missiles  aimed  at  the  heartland  of 
Western  Europe  ought  to  be  limited. 
They  argued  that  these,  too,  arc  only 
tactical  weapons  for  use  in  the  event  of 
a  NATO  invasion  of  Russia. 

Yet,  the  road  has  not  been  all  rocky 
despite  these  problems.  For  one,  Soviet 
and  American  experts  agreed  in  Vienna 
this  past  spring  to  improve  the  "hot 
line"  joining  Moscow  and  Washington 
by  using  two  communications  satellites, 
one  American  and  one  Russian.  For 
another,  agreement  was  also  reached  for 


joint  planning  to  avoid  World  War  111  by 
an  accidental  missile  launch  by  either 
superpower  or  by  a  third  nation.  As  a 
result,  data  on  the  more  sophisticated 
American  fail-safe  and  electronic  locks 
are  being  passed  to  the  Soviets  so  that 
they  might  improve  their  own  command 
and  control  safeguards  on  nuclear  sys- 
tems. 

By  far  the  most  hopeful  sign  was  the 
20  May  1971  joint  statement  issued  a 
week  before  the  end  of  the  fourth 
SALT  round.  That  statement  continued 
to  be  reflected  in  the  fifth  round.  In 
essence,  both  countries  said  they  would 
concentrate  on  limiting  ABM's  and 
agree  to  "certain  measures"  with  respect 
to  the  limitation  of  offensive  strategic 
weapons.  Perhaps  the  Soviets  have 
recognized  that  the  cost  and  marginal 
effectiveness  of  such  systems  make 
them  less  vital  than  was  once  believed. 
From  the  U.S.  point  of  view,  the  politi- 
cal pressure  of  an  upcoming  election 
year  may  well  force  the  President's 
hand.  With  his  trip  to  China  hopefully 
soon  to  become  a  reality,  he  would 
certainly  like  to  have  in  his  back  pocket 
an  agreement  with  the  Soviets  by  the 
fall  of  1972. 

In  any  event,  optimism  rings  the  air. 
As  one  correspondent  wrote  from  Hel- 
sinki last  July: 

Conference  sources  confidendy 
speak  of  the  possibility  of  a  par- 
tial SALT  agreement  being 
reached  before  the  end  of  the 
year.  They  note  that  both  delega- 
tions arrived  in  Helsinki  with  in- 
structions to  work  for  "concrete" 
results  and  that  the  fifth  round 
has  made  a  good  running  start 
with  ad  hoc  technical  groups  al- 
ready working  on  the  complete 
details  involved  in  a  specific 
treaty.23 

Assuming  that  some  ABM  agreement 
is  forthcoming,  that  still  leaves  the  most 
prickly  issues  for  a  second  stage  SALT 
agreement,  one  which  would  pre- 
sumably seek  those  "certain  measures" 
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with  respect  to  offensive  weapons;  spe-  The  handling  of  these  questions  awaits 
cifically,  this  would  be  some  kind  of  the  writing  of  a  concluding  and,  hope- 
limit  on  bombers,  missile  submarines,  fully,  final  chapter  in  these  intricate 
ICBM's,  and,  above  all,  MIRV  systems.  postwar  arms  negotiations. 
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WHAT'S  LEFT  OF  SALT? 


Richard  T.  Ackley 


The  signing  of  the  treaty  on  "Limita- 
tion of  Anti-Ballistic  Missile  Systems" 
and  the  "Interim  Agreement  of  Certain 
Measures  with  Respect  to  the  Limita- 
tion of  Strategic  Offensive  Arms"  were 
proclaimed  as  historic  events  in  every 
sense  of  the  word.  A  White  House 
statement  referring  to  the  26  May  1972 
Nixon-Brezhnev  summit  accords  hailed 
the  signing  as  "the  first  time  that  two 
major  powers  have  achieved  this  kind  of 
understanding  affecting  their  vital  se- 
curity." The  real  significance  of  the  two 
agreements,  however,  is  the  claim  that 
they  "enhanced  the  security  of  both 
sides."1  If,  in  fact,  one  is  to  deal 
critically  with  the  latter  statement,  the 
strategic  national  security  objectives  of 
both  the  United  States  and  the  U.S.S.R. 
should  be  tested  against  the  terms  of  the 
agreements,  then  against  the  strategic 
balance  as  it  has  developed  today. 

In  the  broadest  of  terms,  any  effec- 
tive strategic  arms  control  measures 
must  reduce  the  likelihood  of  nuclear 
war,  as  well  as  reduce  one's  own  damage 


if  war  should  occur.  The  point  is,  arms 
control  must  contribute  to  national 
security  defense  policy  or  it  does  not 
make  sense  at  all.  That  is,  it  must 
enhance  nuclear  deterrence,  provide 
damage-limitation,  and  enhance  crisis 
stability -preclude  a  "first-strike 
bonus."  More  specifically,  the  U.S.  stra- 
tegic policy  has  been  widely  publicized 
and  clearly  stated  over  recent  years. 
President  Nixon  has  said,  "deterrence  of 
war  is  the  primary  goal  of  our  strategic 
policy  and  the  principal  function  of  our 
nuclear  forces."2  Thus,  our  strategic 
objectives  continue  to  be: 

•  to  deter  all-out  attack  on  the 
United  States  or  its  allies ; 

•  to  face  any  potential  aggressor 
contemplating  less  than  all-out  attack 
with  unacceptable  risks ;  and 

•  to  maintain  a  stable  political  en- 
vironment within  which  the  threat  of 
aggression  or  coercion  against  the 
United  States  or  its  allies  is  minimized.3 

U.S.  strategic  objectives,  then,  en- 
compass   deterrence,    assured    destruc- 
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tion,  and  crisis  stability;  they  are  basi- 
cally defensive,  slight  damage-limitation, 
and  reject  a  first-strike  option.  On  the 
other  hand,  the  strategic  objectives  of 
the  U.S.S.R.  are  not  presented  nearly  so 
neatly  to  us  by  the  Soviet  leadership; 
however,  throughout  the  years  there  has 
been  a  consistency  in  statements  and 
remarks  by  senior  Soviet  military  offi- 
cers and  party  leaders  that  provide  a 
base  from  which  a  set  of  strategic 
objectives  may  be  derived. 

As  early  as  1962,  Soviet  Marshal 
V.D.  Sokolovskii,  in  the  first  edition  of 
his  book  Military  Strategy,  revealed  that 
"the  basic  method  of  waging  the  war 
will  be  by  massive  missile  blows  to 
destroy  the  aggressor's  instruments  for 
nuclear  attack  and  ...  to  attain  victory 
within  the  shortest  possible  time."4  In 
the  same  year,  Marshal  Malinovskii, 
writing  in  Kommunist,  seemed  to  imply 
the  possibility  of  frustrating  "the  op- 
ponent's aggressive  intentions"  without 
initiating  war.  In  other  words,  Mali- 
novskii sought  to  deter  an  attack  by 
maintaining  such  a  strong  military  force 
that  the  question  of  an  opponent's 
victory  would  be  unsure.  Additionally, 
Malinovskii  revealed  a  war-winning 
strategy  when  he  wrote,  "if  war  should 
become  a  fact,"  we  will  decisively  "de- 
stroy the  aggressor."5  And  in  1969 
Marshal  N.I.  Krylov,  Chief  of  the  Stra- 
tegic Missile  Forces,  reiterated  a  war- 
fighting,  war- winning  strategy.  He 
noted, 

the  imperialist  ideologists  are  try- 
ing to  lull  the  vigilance  of  the 
world's  peoples  by  having  re- 
course to  propaganda  devices  to 
the  effect  that  there  will  be  no 
victors  in  a  future  nuclear  war. 
.  .  .  Victory  in  war,  if  the  im- 
perialists succeed  in  starting  it, 
will  be  on  the  side  of  world 
socialism  and  all  progressive  man- 
kind.6 

Three  years  later,  in  1972,  an  article 
in  Kommunist  Vooruzhennykh  Sil 
emphasized  that 


In  the  current  phase,  the  Armed 
Forces    should    be    capable    of 
stopping  a  surprise  attack  by  the 
aggressor  in  any  situation  and  use 
rapid,  crushing  blows  to  destroy 
his  main  nuclear  missile  weapons 
and   troop    formations,    thus   se- 
curing   favorable    conditions   for 
further  conduct  of  and  victorious 
conclusion  to  the  war.7 
Soviet  military   doctrine,   then,  asserts 
that  should  the  Soviet  Union  be  threat- 
ened   with    war,    it    would   initiate   a 
preemptive  attack  which  would  seek  to 
destroy  the  enemy's  nuclear  weapons 
forces  before  they  are  launched  against 
the  U.S.S.R.8 

As  a  distinction  to  the  defensive  U.S. 
strategic  objectives  of  deterrence,  as- 
sured destruction,  and  crisis  stability, 
the  U.S.S.R.  has  a  fundamental  uncer- 
tainty as  to  who  will  initiate  a  first 
strike  but,  nevertheless,  looks  forward 
to  victory  if  nuclear  war  should  occur. 
From  an  assessment  of  Soviet  literature, 
three  strategic  objectives  are  apparent: 

•  to  deter  an  attack  by  being  able  to 
retaliate  under  any  circumstances. 

•  to  frustrate  (preempt)  any  surprise 
attack  by  an  enemy ;  and 

•  to  win  any  nuclear  war  that  may 
occur. 

In  summary,  the  Soviet  objectives 
might  be  stated  simply  as  nuclear  deter- 
rence, a  counterforce  damage-limiting 
capability,  and  an  overall  war-winning 
strategy. 

Arms  Agreements  and  the  Strategic 
Balance.  In  brief,  the  terms  of  the 
Anti-Ballistic  Missile  (ABM)  Treaty  limit 
each  party  to  100  ABM's  at  each  of  two 
sites,  one  protecting  the  national  capital 
and  the  other  protecting  part  of  the 
nation's  offensive  strategic  forces.  When 
the  treaty  was  signed,  the  U.S.S.R.  had 
an  operational  ABM  system  defending 
the  Moscow  area  that  consisted  of  some 
64  launchers  with  supporting  radars  and 
command  and  control  equipment.  On 
the  other  hand,  the  United  States  had 
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planned  to  deploy  some  200  ABM's  to 
protect  its  Minuteman  intercontinental 
ballistic  missile  (ICBM)  sites. 

Up  to  the  present  time,  the  U.S.S.R. 
has  continued  to  develop  an  advanced 
ABM  missile  to  replace  the  Galosh  in 
the  Moscow  complex  and  appears  to  be 
increasing  the  number  of  its  launchers 
from  64  to  100.  In  contrast,  the  United 
States  has  no  operational  ABM's  and 
has,  in  essence,  given  up  the  Safeguard 
program,  other  than  one  site  for  defense 
of  the  ICBM  field  at  Grand  Forks- 
which  is  to  become  operational  in  late 
1974.  There  is  no  indication  of  Ameri- 
can intent  to  build  the  allowed  ABM 
site  for  defense  of  the  Nation's  capital 
in  the  near  future. 

The  executive  agreement  for  de- 
ployment of  strategic  offensive  missiles 
places  numerical  ceilings  on  the  de- 
ployment of  ICBM's  and  submarine 
launched  ballistic  missiles  (SLBM's). 
The  numerical  ceilings  were  supposed  to 
equal  actual  missile  deployments,  plus 
the  number  of  missiles  being  built  for 
deployment  at  the  time  the  treaty  was 
signed.  Additionally,  there  are  allowable 
variations  to  account  for  substitutions 
of  certain  new  weapons  for  older  ones. 
In  sum  and  substance,  however,  the  U.S. 
ceilings  equaled  actual  deployments,  a 
figure  that  has  remained  unaltered  since 
1967.  On  the  other  hand,  the  ceiling  for 
the  U.S.S.R.  was  substantially  higher 
than  the  strategic  missiles  actually  de- 
ployed on  26  May  1972  and,  further- 
more, for  the  long  term  the  Soviets  were 
permitted  near  half  again  more  missiles 
than  the  United  States.  That  is,  the 
U.S.S.R.  is  permitted  2,359  missiles  to 
1,710  for  the  United  States,  or  a  nu- 
merical advantage  of  649.  (See  figures  1 
and  2.)  Particularly  bothersome  is  the 
fact  that  the  Soviet  ceilings  were  U.S. 
derived  figures -agreed  to  by  the 
U.S.S.R. -and  in  no  way  represent  a 
Russian  statement  of  the  actual  number 
of  strategic  weapons  they  have  in  place 
or  under  construction. 

While    the    interim    agreement    set 


quantitative  limits  on  ICBM's  and 
SLBM's,  no  prohibitions  were  placed  on 
qualitative  improvements.  That  is,  tech- 
nological advances  to  missiles  and  mis- 
sile systems  are  permitted -such  as  mul- 
tiple independently  targeted  reentry 
vehicles  (MIRV's),  improved  missile 
accuracy,  et  cetera.  It  is  in  this  latter 
category,  as  well  as  certain  forces  not 
included  in  the  agreements,  that  the 
United  States  justifies  the  numerical 
missile  superiority  granted  the  Soviets. 
That  is,  the  MIRV  program  gives  the 
United  States  a  2  to  1  lead  in  numbers 
of  warheads,  and  this  lead  is  projected 
throughout  the  5-year  agreement. 
Nevertheless,  because  of  the  size  of 
Soviet  weapons,  the  U.S.S.R.  can  place 
about  four  times  more  "megatonnage 
on  target"  than  can  the  United  States. 
In  terms  of  strategic  forces  not 
covered  in  the  agreements,  the  adminis- 
tration has  noted  that  "to  assess  the 
overall  balance  it  is  also  necessary  to 
consider  those  forces  not  in  the  agree- 
ment; our  bomber  force,  for  instance,  is 
substantially  larger  and  more  effective 
than  the  Soviet  bomber  force."9  Two 
points  are  pertinent  here.  First,  is  that 
"bomber  force"  refers  only  to  heavy 
bombers  (maximum  range  of  over  6,000 
miles).  In  this  category  it  is  true  the 
United  States  holds  numerical  advantage 
(457  to  140)  over  the  Soviets.  When 
heavy  bombers  are  combined  with  other 
delivery  vehicles,  the  gap  then  is 
narrowed  to  332  in  favor  of  the 
U.S.S.R.,  versus  the  649  Russian  edge 
that  occurs  without  taking  bombers  into 
consideration.10  What  seems  to  be 
neglected  in  this  reasoning  is  a  com- 
parison of  United  States  and  Soviet  air 
defense  forces.  While  the  United  States 
has  some  600  interceptors  and  500 
surface-to-air  (SAM)  launchers,  the 
U.S.S.R.  has  near  3,000  interceptors 
and  10,000  SAM  launchers.  "The  Soviet 
Union's  commanding  lead  over  the 
United  States  in  numbers  of  air  defense 
radar  sites,  command  and  control  facili- 
ties, surface-to-air  missile  launchers,  and 
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Un 

ited  States 

Soviet  Union 

Titan  II 

5-10  Mt  ea. 

54 

SS-7/8                                         5  Mt  ea. 

209 

Minuteman  1 

1  Mt  ea. 

260 

SS-9                 (+  new  silos)    25  Mt  ea. 

313 

Minuteman  II 

1-2  Mt  ea. 

510 

SS-11/13         (+  new  silos)  1-2  Mt  ea. 

1,096 

Minuteman  III 

3  x  200  kt  ea. 

230 

Total  ICBM's 

1,054 

Total  ICBM's 

1,618 

Polaris  A-2 

800  kt  ea. 

128 

SLBM's  on  modern  SSBN's       Mt  range 

710 

Polaris  A-3 

3  x  200  kt  ea. 

208 

SLBM's  on  older  SSBN's            Mt  range 

30 

Poseidon 

10x50  ktea. 

320 

Total  SLBM's 

656 

Total  SLBM's 

740 

Total  Launchers 

1,710 

Total  Launchers 

2,358 

*Operational  and  Under  Construction  or  Conversion. 

Sources:   Commanders  Digest,  Nov.  15,  1973. 

International    Institute   for   Strategic  Studies,  The  Military  Balance    1973-1974 
(London:  1973). 

Fig.  1— United  States  &  U.S.S.R.  Strategic  Offensive  Missile  Launchers 
Associated  with  Interim  SAL  Agreement* 
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Source:    International    Institute  for  Strategic  Studies,  The  Military  Balance   1973-1974 
(London:  1973). 

Fig.  2— Historical  Changes  in  United  States/U.S.S.R.  Strategic  Force  Levels 


interceptor  aircraft  is  expected  to  con- 
tinue over  the  next  five  years."1 1 

The  other  point  is  dismissing  gra- 
tuitously medium-range  bombers  (maxi- 
mum range  of  3,500-6,000  miles).  With 
maximum  range  reduced  to  combat 
range  because  of  fuel,  weapons  load, 
and  flying  at  optimum  penetration  alti- 
tude, medium  bombers  can  still  conduct 
a  one-way  intercontinental  mission -a 
factor  that  does  not  seem  unreasonable 
in  an  "all-out"  nuclear  war.  When  con- 
sidering medium  bombers,  we  find  the 
U.S.S.R.  has  about  800,  and  the  United 
States  74. 12 

Although  often  glossed-over  in  treat- 
ments of  the  SAL  agreement,  it  should 


be  pointed  out  that  SLBM's  in  Soviet 
diesel  submarines  and  Soviet  submarine 
launched  cruise  missiles  (SLCM's)  in 
both  nuclear  and  diesel  submarines  are 
not  within  the  framework  of  the  agree- 
ment. There  are  about  66  Soviet 
SLBM's  in  the  350-750-mile  range  with 
warheads  of  megaton  yields  that  are  not 
considered,  as  well  as  some  338  SLCM's 
in  the  450-mile  range  with  warheads  of 
kiloton  yields.13  (The  United  States 
does  not  possess  either  of  these  weapons 
systems.)  Most  certainly,  these  weapons 
can  create  nuclear  devastation  if  em- 
ployed against  strategic  coastal  targets. 
Although  the  United  States  relies  on 
maintaining  a  qualitative  superiority  in 
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strategic  weapons,  recent  developments 
indicate  the  U.S.S.R.  is  challenging  the 
American  lead.  For  example,  in  August 
1973  Secretary  of  Defense  James  R. 
Schlesinger  disclosed  that  the  Soviets 
successfully  demonstrated  flight  tests  of 
the  MIRV  capability  on  at  least  two  of 
their  missiles.  The  SS-17  (comparable  to 
Minuteman)  and  the  SS-18  (the  possible 
successor  to  the  huge  25  Mt  SS-9)  were 
tested,  each  with  four  and  six  MIRV's, 
respectively.  In  this  context  one  might 
note  that  each  SS-18  warhead  is  on  the 
order  of  one  megaton ;  while  the  biggest 
U.S.  MIRV  is  mounted  on  the  Minute- 
man  III,  which  carries  three  warheads  of 
about  20  kt  each.  Soviet  MIRV  develop- 
ment is  certainly  significant,  yet  there 
are  at  least  three  new  Soviet  ICBM's  in 
advanced  development  and  testing  that 
are  probably  follow-ons  for  the  older 
SS-9,  SS-11,  and  SS-13.  In  addition,  the 
Soviets  have  a  4,000-mile  SLBM  for 
their  new  Delta-class  ballistic  missile 
nuclear  powered  submarine.  A  com- 
parable U.S.  missile  for  the  Trident 
submarine  is  years  away. 

The  crux  of  the  matter  is  that  MIRV 
is  not  in  the  SAL  agreement,  so  the 
U.S.S.R.  can  overcome  the  U.S.  advan- 
tage in  technology ;  however,  the  United 
States  is  constrained  to  present  strategic 
force  levels  and  cannot  overcome  the 
Soviet  numerical  advantage. 

There  are,  however,  many  weapons 
and  weapon  systems  not  included  in 
SALT,  and  certainly  some  of  them  have 
no  place  in  the  accords.  For  instance, 
what  the  Soviets  call  American  "for- 
ward based  systems"  (FBS) -meaning 
European  based  U.S.  tactical  missiles, 
fighter- bombers,  and  carrier-based  strike 
aire  raft -seem  best  dealt  with  as 
"theater  forces"  along  with  Soviet  inter- 
mediate and  medium- range  ballistic 
missiles  (I/MRBM's),  and  light  bombers 
in  the  current  mutual  and  balanced 
force  reductions  (MBFR)  talks  involving 
NATO  and  the  Warsaw  Pact.  Also, 
British  and  French  strategic  forces  do 
not  "fit"  in  the  agreement  but  might  be 


handled  on  a  bilateral  basis -as  the 
Soviets  likely  would  want  the  United 
States  to  deal  with  the  strategic  forces 
of  China  (P.R.C.). 

In  weighing  the  national  security 
objectives  of  the  United  States  and 
U.S.S.R.  against  the  terms  of  the  SAL 
agreements  and  the  strategic  balance 
today,  the  contention  that  the  accords 
"enhance  the  security  of  both  sides"  is 
open  to  question.  The  stated  strategic 
objectives  of  the  United  States  include 
nuclear  deterrence,  assured  destruction, 
and  crisis  stability.  Those  of  the 
U.S.S.R.  include  nuclear  deterrence,  a 
counterforce  damage-limiting  ability, 
and  a  war- winning  goal.  So,  in  light  of 
the  continuing  Soviet  strategic  buildup, 
one  might  examine  official  American 
strategic  evaluations,  before  and  after 
the  26  May  1972  agreements,  for  pos- 
sible insights. 

In  his  25  February  1971  foreign 
policy  statement,  President  Nixon 
stated  in  part  that  the  number  of  Soviet 
strategic  forces  now  exceeds  the  level 
needed  for  deterrence.14  At  that  time 
he  also  observed  that  Soviet  offensive 
systems  have  clearly  developed  to  a 
point  where  certain  further  improve- 
ments, as  well  as  increased  launcher 
deployments,  could  pose  a  threat  to 
U.S.  land-based  missile  retaliatory  forces 
and  thus  threaten  stability.15  And 
finally,  the  President  mentioned  the 
strategic  balance  would  be  endangered  if 
we  limited  defensive  forces  alone  and 
left  the  offensive  threat  to  our  strategic 
forces  unconstrained. 1 6 

Despite  the  President's  admonitions 
in  1971,  the  agreements  signed  in  1972 
self-imposed  numerical  limits  on  U.S. 
strategic  forces  below  those  given  the 
Soviets,  while  allowing  both  sides  a  free 
hand  in  making  qualitative  improve- 
ments to  their  forces. 

The  U.S.S.R.  continues,  near  un- 
abated, in  improving  its  strategic  posi- 
tion. Over  68  new  SLBM  launchers  have 
been  added  to  the  Soviet  inventory 
since  mid- 1972.   Additionally,  at  least 
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three  new  Soviet  ICBM's  have  been 
noted,  as  well  as  MIRV  testing  and  a 
new  long-range  SLBM.  In  strategic  de- 
fensive forces,  the  United  States  has 
given  up  a  major  Safeguard  system  for  a 
single  missile  site  defense  that  will  not 
be,  operational  until  late  1974.  On  the 
other  hand,  the  U.S.S.R.  has  an  ABM 
complex  operational  in  the  Moscow  area 
and  is  making  qualitative  and  quantita- 
tive improvements  to  this  system. 

If,  in  fact,  the  1971  Soviet  strategic 
posture  was  threatening,  as  indicated  by 
the  President,  then  subsequent  develop- 
ments makes  one  more  uneasy  over  an 
"enhanced  U.S.  security."  To  be  sure,  in 
1973  the  President,  in  commenting  on 
the  above-mentioned  Soviet  strategic 
force  improvements,  said, 

If  present  trends  continue  and  we 
do  not  take  remedial  steps,  the 
forces   which    we   currently  rely 
upon  to  survive  an  attack  and  to 
retaliate   could   be  more  vulner- 
able. At  some  time  in  the  future 
we  could  face  a  situation  in  which 
during  a  crisis  there  could  be  a 
premium  to  the  side  that  initiated 
nuclear   war.   This  would  be  an 
unstable  and  dangerous  strategic 
relationship.  Such  a  strategic  en- 
vironment is  unacceptable.1 7 
Since  it  appears  that  there  is  reason 
to  question  the  contention  that  the  26 
May  1 972  arms  agreements  did,  in  fact, 
enhance  the  security  of  both  sides,  one 
might  ask,  What  is  left  of  SALT?  The 
increase  in   Russian  nuclear  capability 
since    1972    can    hardly    increase    the 
reliability  of  American  nuclear  deter- 
rence or  its  assured  destruction  capa- 
bility, despite  the  qualitative  improve- 
ments made  to  some  existing  U.S.  mis- 
siles. Additionally,  the  development  of 
MIRV  by  the  U.S.S.R.  along  with  their 
megaton  yield  warheads,  would  seem  to 
negate  rather  than  to  enhance  the  U.S. 
objective  of  crisis  stability,  while  at  the 
same    time   improving   Soviet  damage- 
limitation. 


In  stark  contrast,  Soviet  deterrence 
appears  enhanced  by  the  same  measure 
that  U.S.  deterrence  is  degraded.  MIRV 
and  three  new  ICBM  systems  tend  to 
bolster  a  Russian  counterforce  damage- 
limiting  capability  and  correspondingly 
contribute  to  their  war-winning 
strategy.  There  seems  little  doubt  the 
U.S.S.R.  considers  both  quantitative 
superiority  and  qualitative  com- 
petence important  to  its  strategic  ob- 
jectives. 

While  the  United  States  can  take 
remedial  steps  in  such  fields  as  "hard- 
target"  warheads  for  a  "limited  counter- 
force"  capability,  SLCM's,  mobile 
ICBM's,  et  cetera,  it  remains  difficult  to 
see  how  the  26  May  1972  agreements 
enhanced  the  security  of  the  United 
States.  The  argument  that  the  interim 
agreement  slowed  down  the  Soviet  force 
buildup  cannot  be  established  as  no  one 
really  knows  Soviet  intentions.  After  all, 
if  the  United  States  continued  to  deploy 
strategic  missiles  at  the  rate  it  did 
between  mid-1963  and  mid-1964,  today 
it  would  have  over  100,000  missiles 
deployed!  In  total,  it  appears  that  the 
United  States  is  worse  off,  the  Soviet 
Union  is  better  off,  and  deterrence  may 
be  even  more  questionable  today  than  it 
was  in  May  1972. 

With  the  above  situation  as  a  back- 
drop,   one    would   hesitate    to  predict 
great  success  for  SALT-II.   The   1972 
5-year  agreements  could  just  expire,  for 
the  United  States  has  numerical  missile 
inferiority  and  no  monopoly  on  tech- 
nology,    research,     development,     or 
modernization.   If  deterrence,  damage- 
limitation,  and  crisis  stability  are  really 
important,    then  support  for  strategic 
nuclear    parity,    as   advocated   by    the 
Jackson     amendment     to     the     ABM 
Treaty  of  14  September  1972,  indeed 
makes  sense.  Parity,  after  all,  does  not 
preclude  a  mutual  reduction  in  num- 
bers, and  technology  might  then  be  a 
safer     and     more     effective     strategic 
stabilizer. 
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THE  SUBMARINE 


AND 


THE  WASHINGTON  CONFERENCE  OF  1921 


Lawrence  H.  Douglas 


Following  the  First  World  War,  the 
tide  of  public  opinion  was  overwhelm- 
ingly against  the  submarine  as  a  weapon 
of  war.  The  excesses  of  the  German 
U-boat  had  stunned  the  sensibilities  of 
the  world  but  had,  nonetheless,  pre- 
sented new  ideas  and  possibilities  of  this 
weapon  to  the  various  naval  powers  of 
the  time.  The  momentum  of  these  new 
ideas  proved  so  strong  that  by  the 
opening  of  the  first  major  international 
disarmament  conference  of  the  20th 
century,  practical  uses  of  the  submarine 
had  all  but  smothered  the  moral  indig- 
nation of  1918. 

Several  months  prior  to  the  opening 
of  the  conference,  the  General  Board  of 
the  American  Navy  was  given  the  task 
of  developing  guidelines  and  recommen- 
dations to  be  used  by  the  State  Depart- 
ment in  determining  the  American 
proposals   to  be  presented.  The  orien- 


tation of  this  group,  simply  stated,  was 
that  second  best  in  naval  strength  meant 
last.  A  policy  of  naval  superiority  was 
necessary,  they  felt,  for  "history  consis- 
tently shows  that  war  between  no  two 
peoples  or  nations  can  be  unthink- 
able."1 A  second  group,  the  Naval 
Advisory  Committee  (Admirals  Pratt 
and  Coontz  and  Assistant  Secretary  of 
the  Navy  Theodore  Roosevelt,  Jr.)  also 
submitted  recommendations  concerning 
the  limitation  of  naval  armaments. 
From  the  outset  their  deliberations  were 
guided  by  a  concern  that  had  become 
more  and  more  apparent -the  threat 
posed  to  the  security  and  interests  of 
this  country  by  Japan.  This  concern  was 
evidenced  in  an  attempt  to  gain  basic 
understandings  with  Britain. 

The  submarine  received  its  share  of 
attention  in  the  deliberations  of  these 
two    groups.    One    approach    to    the 
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weapon,  considered  in  a  draft  proposal 
submitted  by  Capt.  F.H.  Schofield, 
called  for  the  total  and  permanent 
abolition  of  submarines  and  the  destruc- 
tion of  all  submarines,  built  and  build- 
ing.2 In  support  of  his  proposal,  Scho- 
field noted  that  the  relative  strengths  of 
the  world's  navies  would  not  be  materi- 
ally affected  by  such  a  move,  and 
increasing  the  numbers  of  submarines 
would  involve  large  expenditures  for 
antisubmarine  warfare  (ASW)  vessels. 
However,  save  this  one  proposal,  the 
elimination  of  any  armament  by  type 
received  scant  attention  in  these  early 
recommendations  as  it  was  thought  to 
hold  little  promise  of  success.3 

A  second  approach  to  the  problem 
was  to  scrap  submarines  then  in  exis- 
tence and  place  restrictions  upon  new 
construction,  thereby  establishing  maxi- 
mum tonnage  allowances  in  vessel  types 
permitted  each  power.  The  Advisory 
Committee  drew  up  three  plans  in- 
volving this  basic  principle  and  sub- 
mitted them  to  the  General  Board  and 
the  Secretary  of  the  Navy  on  20  Octo- 
ber 1921.  Under  plan  I  the  submarine 
tonnage  recommended  for  this  country 
and  England  was  a  maximum  of  90,000 
tons,  while  Japan,  France,  and  Italy 
were  each  allotted  54,000  tons.4  Those 
submarines  building  at  the  time  of  the 
Conference  could  be  completed  up  to 
the  assigned  tonnage,  but  no  new  con- 
struction would  be  permitted  except  to 
replace  those  units  reaching  1 2  years  of 
service.  Plans  II  and  III  were  quite 
similar  to  plan  I  but  for  the  maximum 
allowed  tonnage  (85,000  tons  for  Eng- 
land and  the  United  States  and  51,000 
tons  for  the  other  powers).  The  Navy 
Department  was  of  the  opinion  that 
plan  I  "is  the  best  plan  and  is  the  one 
which  ...  it  advises  be  adopted."5 

A  memorandum  prepared  for  the 
General  Board  by  Capt.  H.H.  Bemis  of 
the  Submarine  Section  of  the  Office  of 
Naval  Operations  expressed  the  opinion 
of  those  professionals  who  favored  re- 
tention of  the  submarine.  After  citing 


the  improved  capabilities  and  the  pri- 
mary uses  of  the  submarine,  Bemis 
opposed  its  abolition  "...  chiefly  on 
account  of  the  impossibility  of  doing 
so."6  "History,"  continued  Bemis, 
"shows  only  too  well  the  value  of  a 
'scrap  of  paper'  when  the  life  of  a 
nation  is  at  stake."  Alluding  to  England, 
he  also  noted  that,  "Two  weapons  are 
now  in  hand  that  challenge  her  su- 
premacy, one  of  which  is  the  submarine, 
and,  naturally,  she  would  be  glad  to  see 
that  'outlawed.'"  In  concluding  this 
section  of  his  memorandum,  Captain 
Bemis  observed  that  relative  to  the 
Pacific,  "the  United  States  will  make  a 
criminal  mistake  if  she  becomes  a  party 
to  an  agreement  to  abolish  sub- 
marines."7 

Assistant  Secretary  of  the  Navy 
Roosevelt  expressed  his  agreement  with 
Bemis  in  a  paper  entitled  "Limitation  of 
Armaments."  "In  an  assumed  war 
against  the  world,"  he  wrote,  "the 
submarine  would  be  of  most  value 
.  .  .  against  the  two  island  empires - 
Great  Britain  and  Japan."  It  was  impera- 
tive that  we  "not  permit  our  hands  to 
be  tied  as  regards  submarines."8 

In  this  same  paper  Roosevelt  ob- 
served that  Japan  was  our  most  proba- 
ble enemy  at  present,  and  if  the  Con- 
ference did  not  provide  us  with  a 
dominating  naval  strength  in  the  Pacific, 
we  should  conclude  a  "treaty  such  that 
Japan  cannot  break  it  as  regards  us 
without  breaking  it  with  others."  In 
other  words,  an  "entangling  alliance." 
With  an  eye  on  the  development  of  new 
weapons,  Roosevelt  wrote  that  the 
United  States  should  be  the  "...  last 
nation  to  advocate  any  limitation  upon 
the  extension  of  recent  weapons  or  the 
development  of  new  ones."9  The  Presi- 
dent, Secretary  of  the  Navy  Hughes,  and 
Roosevelt  agreed  that  disarmament  was 
an  impossible  objective  and  that  the 
reduction  or  limitation  of  armaments 
was  all  that  could  be  hoped  for. 

The  independently  formulated  Gen- 
eral   Board   plans    were,   however,   un- 
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acceptable  to  Hughes  and  Roosevelt  for 
they  were,  as  Roosevelt  noted  years 
later,  "what  one  would  have  expected 
from  the  Naval  Board -an  estimate  of 
limitations  (based)  on  'naval  needs,' 
which  represented  not  a  limitation  of 
armaments  for  the  United  States  but  an 
increase."10  Such  a  plan  was  folly,  and 
Roosevelt  decided  to  consult  Admiral 
Pratt  whom  he  thought  to  be  "the 
ablest  naval  statesman,"  and  together 
they  hit  upon  and  developed  the  idea  of 
using  existing  naval  strength  as  the  basis 
for  the  American  proposals. 

The  plan  laid  before  the  Conference 
by  Hughes  at  the  first  plenary  session 
detailed  a  reduction  and  limitation  of 
naval  armaments  for  Great  Britain,  the 
United  States,  and  Japan  in  a  ratio  of 
5:5:3,  respectively,  but  left  the  ratio  for 
Italy  and  France  for  the  Conference  to 
determine. 1  x  Tonnage  limitations  con- 
sistent with  the  5:5:3  ratio  were  as- 
signed for  each  type  of  vessel  with  the 
submarine  tonnage  allotment  being  the 
same  as  that  allowed  in  plan  I  of  the 
Advisory  Committee  (i.e.,  90,000  tons 
for  Great  Britain  and  the  United  States 
and  54,000  tons  for  Japan).1 2 

At  the  second  plenary  session  (15 
November)  the  representatives  of  the 
various  countries  presented  their  replies 
to  the  American  proposals.  Arthur  J. 
Balfour,  representing  the  British  Em- 
pire, noted  the  willingness  of  his  coun- 
try to  accept  the  naval  ratio  suggested 
by  Hughes  but  made  such  acceptance 
conditional  upon  the  continued  su- 
premacy of  England  in  European 
waters.  The  British  also  wished  to  retain 
complete  freedom  in  the  building  of 
cruisers  and  other  auxiliary  types  and 
limit  only  their  battle  fleet  or  capital 
ships.  This  disagreement  regarding 
cruisers  was  to  plague  Anglo-American 
relations  for  years  following  the  Wash- 
ington Conference  and  emphasized  the 
differences  between  the  roles  and  needs 
of  these  two  naval  powers.  Great 
Britain,  with  a  large  global  empire, 
needed  both  a  battle  fleet  and  a  large 


number  of  commerce  escort  vessels, 
while  the  primary  concern  of  the  Ameri- 
can Navy  was  defense  of  the  continental 
United  States. 

Proceeding  to  the  limitations  pro- 
posed for  submarines,  Balfour  reported 
that  his  country's  experts  thought  the 
amount  of  submarine  tonnage  permitted 
was  too  large.  He  thought  that  the 
tonnage  should  be  reduced  further  and 
suggested  that  the  Conference  might 
possibly  "forbid  altogether  the  con- 
struction of  those  .  .  .  submarines  of 
great  size  .  .  .  whose  sole  purpose  is  at- 
tack ...  by  methods  which  civilized  na- 
tions regard  with  horror."14  Only 
fleeting  reference  was  made  to  the 
abolition  of  the  submarine  and  then 
only  to  note  that  such  a  decision 
"would  be  impossible,  or,  if  possible,  it 
might  well  be  thought  undesirable  to 
abolish  it  altogether."1 5 

Delegations  from  the  other  countries 
at  this  second  public  meeting  of  the 
Conference  voiced  general  satisfaction 
with  the  American  proposals,  but  their 
remarks,  and  particularly  those  of 
France  and  Japan,  indicated  that  each 
nation  expected  special  consideration 
because  of  its  particular  situation  (e.g., 
geography,  current  naval  strength,  na- 
tional interests,  et  cetera). 

Two  memorandums  prepared  for  the 
American  representatives  contained 
what  eventually  became  the  basic  posi- 
tion of  the  United  States  regarding  the 
question  of  submarine  limitation  used 
for  the  remainder  of  the  Conference.  A 
General  Board  memorandum  (No.  43B, 
ser.  1088-dd)  transmitted  to  the  Secre- 
tary of  the  Navy  on  15  November 
assumed  that  while  unrestricted  subma- 
rine warfare  was  indeed  to  be  abolished, 
the  submarine  itself  was  an  "effective 
and  legitimate  weapon  of  warfare."  The 
depredations  visited  upon  the  world  by 
the  submarine  in  the  last  war  were  to  be 
prevented  from  recurring  not  by  out- 
lawing the  weapon  but  by  clearly  de- 
fining the  rules  under  which  the  subma- 
rine was  to  operate  in  time  of  war. 
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The  second  memorandum,  prepared 
by  Capt.  Sinclair  Cannon  of  Colonel 
Roosevelt's  staff,  responded  to  several 
questions  regarding  the  submarine  that 
had  been  raised  during  the  first  meeting 
of  the  Subcommittee  of  Technical  Ex- 
perts (16  November)  and  was  explicit  as 
to  why  this  country  should  retain  a 
strong  submarine  force.  The  British  had 
proposed  that  the  tonnage  be  reduced 
from  90,000  tons  to  45,000  tons  for 
both  themselves  and  the  United  States 
and  that  Japan  be  allotted  27,000  tons 
as  opposed  to  the  54,000  tons  originally 
proposed  by  the  United  States.  In  his 
memorandum  to  the  Director  of  War 
Plans,  Captain  Cannon  advised  that  such 
a  substitution  should  not  be  allowed. 
One  reason  he  discussed  was  the  defense 
of  the  American  island  possessions  in 
the  Pacific  where  he  considered  the 
submarine  an  absolute  necessity.16  In 
the  event  of  hostilities  in  the  Pacific, 
observed  Cannon,  "the  presence  of  sub- 
marines with  our  fleet  would  be  of  vital 
importance  .  v."17  The  submarine  as  a 
determining  factor  in  future  operations 
of  the  British  Navy  also  received  Can- 
non's attention.  With  submarines  re- 
duced to  a  minimum,  observed  the 
captain,  the  British  Fleet  would  be  more 
at  liberty  to  carry  on  offensive  opera- 
tions in  the  event  of  war,  whereas,  "if 
submarines  are  allowed,  that  fact  in 
itself  might  prevent  Great  Britain  from 
going  to  war  .  .  .."1  8 

Although  agreed  upon  in  theory,  the 
specific  provisions  of  the  proposed  limi- 
tation ratio  among  the  three  major 
powers  proved  to  be  a  source  of  con- 
tinuing difficulty.  With  certain  reserva- 
tions, Great  Britain  accepted  the  ratio 
of  5:5:3  (10:10:6)  as  originally  set 
forth  by  Hughes,  but  Japan  proved  to 
be  considerably  more  recalcitrant  in 
arriving  at  an  understanding.  Demanding 
security  in  her  own  waters  and  dis- 
satisfied with  the  assurances  that  a 
four-power  consultative  pact  might  pro- 
vide (as  a  substitute  for  the  now  defunct 
Anglo- Japanese  alliance),  Japan  insisted 


that  a  10:10:7  ratio  be  instituted.  The 
General  Board  saw  such  a  ratio  as 
placing  Japan  in  a  position  to  "carry 
forward  her  aggressive  policies  in  the 
Far  East,  thereby  endangering  the  peace 
of  the  world."19 

The  ratio  deadlock  was  broken  by 
permitting  Japan  to  keep  a  new  con- 
struction battleship  (Mutsu)  originally 
slated  for  destruction  and  an  agreement 
by  England  and  the  United  States  to 
nonfortification  of  their  Pacific  posses- 
sions. 

Extending  the  ratio  to  France  and 
Italy  in  the  balanced  proportion  (1.67) 
also  proved  difficult.  France  demanded 
that  she  be  allowed  a  ratio  of  3.5,  and 
Italy  insisted  on  parity  with  France. 
After  considerable  debate  and  a  per- 
sonal appeal  to  Premier  Briand  by  Secre- 
tary Hughes,  France  accepted  the  1.67 
ratio  but  made  formal  reservation  to  the 
extension  of  the  limitation  ratio  to 
surface  auxiliaries  and  to  submarines 
which  France  considered  to  be  of  a 
purely  defensive  nature  and  necessary  to 
insure  her  communications  and  se- 
curity.20 It  became  evident  that  French 
strategy  had  called  for  concessions  in 
the  capital  ship  ratio  argument  to  sup- 
port their  later  demands  for  increased 
auxiliary  tonnage  and  to  "introduce  the 
submarine  controversy."21 

In  spite  of  the  acknowledged  impor- 
tance of  the  submarine  limitation  ques- 
tion, both  the  United  States  and  Great 
Britain  chose  to  defer  discussion  until 
the  capital  ship  ratios  had  been  at  least 
tentatively  agreed  upon.  In  response  to 
a  request  by  the  Netherlands  that  she  be 
granted  a  large  allotment  of  submarine 
tonnage,  Roosevelt  recorded  this  inter- 
pretation of  the  submarine  ratio  situa- 
tion. "My  view  of  the  matter,"  wrote 
Roosevelt, 

is  that  we  should  get  our  estab- 
lished ratio  for  the  three  major 
naval  powers  and  stick  to  it  religi- 
ously. If  we  depart  from  it  we  will 
immediately  get  into  a  vexed 
situation   [with]    France  .  .  .  Fun- 
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damen tally  England's  real  fear  of 
France  is  based  on  submarine  ton- 
nage.   If  this  were  eliminated  a 
mutual  agreement  would  quickly 
be  reached.   [But  if  the  Nether- 
lands is  allowed  to  build  45,000 
tons]    I  could  foresee  trouble  at 
once.    We    are    accordingly    pre- 
paring a  reply  for  the  State  De- 
partment in  which  we  urge  that 
the  matter  be  held  in  abeyance, 
and  that  America  stand  as  she  has 
stood,  upon  the  ratio  established 
by  the  three  great  powers.22 
In    addition,    the   General    Board   had 
indicated  that  the  submarine  tonnage 
proposed    by    the    Secretary    of   State 
expressed  the  "maximum  reduction  in 
submarine    armament    to    which    the 
United  States  [could]  subscribe."23 

It  was  common  knowledge  among 
the  conferees  that  Great  Britain  wished 
to  pursue  her  often  stated  goal  of 
submarine  abolition.  On  19  December 
Secretary  Hughes  and  Roosevelt  dis- 
cussed the  British  position.  Both  agreed 
that  it  was  a  "foolish  thing"  but,  from 
their  meetings  with  Lee  and  Balfour,  it 
was  clear  that  the  British  were  "set  on 
the  matter."  Lee  had  told  Roosevelt 
that  the  English  did  not  feel  that  bring- 
ing the  abolition  question  before  the 
Conference  would  embarrass  their  posi- 
tion because  "at  no  time  did  they 
expect  [that]  a  decision  in  this  matter, 
contrary  to  what  they  consider  correct, 
would  force  them  to  leave  the  con- 
ference." The  British  were  convinced 
that  they  would  eventually  have  the 
submarine  abolished  by  repeatedly  ham- 
mering at  it.24 

That  the  French,  however,  were  not 
prepared  to  outlaw  the  submarine  was 
made  clear  2  days  later  (21  December) 
when  Roosevelt  met  with  Admiral  de 
Bon  of  the  French  delegation.  The 
admiral  informed  Roosevelt  that  the 
French  did  not  wish  to  "cut  down  on 
submarines"  and  asked  for  the  "up-set 
figure"  of  American  submarine  needs, 
expressing    his     assumption     that    we 


would  want  only  about  60,000  tons.25 
Roosevelt  was  of  the  opinion  that 
France  would  want  at  least  as  much  and 
that  to  allow  such  an  amount  would  be 
"as  good  as  not  cutting  down  at  all." 
Nor  would  Britain  "hear  to  60,000  tons 
for  the  French."26  His  conversation 
with  de  Bon  only  served  to  reinforce 
what  he  had  felt  for  several  days.  "We 
will  have  to  make  our  agreement  on 
capital  ships  .  .  .  and  let  the  auxiliary 
tonnage  insofar  as  submarines  [are  con- 
cerned] ...  go,  pass  by  the  board,  with 
certain  restrictions."27 

The  first  extended  discussion  of  sub- 
marine limitation  took  place  during  the 
fifth  meeting  of  the  Committee  on 
Limitation  of  Armament  (22  December) 
where  Albert  Sarraut  of  the  French 
delegation  pointed  out  that  further  dis- 
cussion of  naval  limitation  "could  not 
be  pursued  without  taking  into  account 
the  question  of  submarines."  Lord 
Lee  of  Fareham,  First  Lord  of  the 
British  Admiralty,  noted  that  the  ques- 
tion of  submarines  was  of  "transcendent 
importance"  to  the  British  Empire,  and 
he  regretted  that  this  appeared  to  be  the 
only  question  on  which  his  delegation 
was  out  of  sympathy  with  the  American 
proposals  and  the  views  of  France  and 
the  other  powers.29  Lee  then  presented 
figures  to  illustrate  his  contention  that 
the  American  submarine  proposals  actu- 
ally provided  for  an  increase  in  the 
submarine  fleets  of  the  major  powers.30 

In  a  lengthy  statement  designed  to 
counter  the  prosubmarine  arguments  of 
the  other  powers,  Lee  recounted  the 
wartime  experience  of  the  submarine 
and  noted  that  its  real  value  was,  and 
would  continue  to  be,  its  utility  as  a 
commerce  destroyer.  The  submarine, 
Lee  maintained,  was  essentially  an  of- 
fensive weapon  involving  murder  and 
piracy  upon  the  seas.  It  was  the  only 
class  of  vessel  for  which  the  Conference 
was  asked  to  give  permission  to  thrive 
and  multiply,  and  it  would  be  a  great 
disappointment  to  the  British  Empire  if 
they  could  not  persuade  the  Conference 
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to  abolish  this  weapon.3 '  Lee  then 
offered  to  scrap  the  entire  British  sub- 
marine fleet  of  80,000  tons,  which  was 
the  "largest  and  probably  the  most 
efficient  submarine  navy  in  the  world," 
provided  the  other  powers  would  do 
likewise.32  The  sympathies  of  the  other 
nations  were  visibly  prosubmarine,  how- 
ever, and  Lee  hardly  expected  to  con- 
vince all  the  powers  to  come  round  to 
the  British  point  of  view.  With  this  in 
mind  the  British  delegate  noted  that 
they  had  no  intention  of  jeopardizing 
the  capital  ship  agreement  if  they  failed 
to  carry  the  point  regarding  the  subma- 
rine and  would,  therefore,  welcome  any 
suggestions  for  the  reduction  and  re- 
striction of  the  submarine.33 

Following  the  presentation  of  the 
English  case  for  abolition,  the  French 
representative  Albert  Sarraut  presented 
his  country's  views  on  the  submarine. 
His  words  reinforced  the  prosubmarine 
attitude  the  French  had  supported  for 
many  years.  The  submarine  was  an 
excellent  defensive  weapon,  contended 
Sarraut,  particularly  for  those  nations 
without  a  large  fleet  of  battleships.  It 
was,  therefore,  an  "excellent  means  of 
preserving  her  independence  .  .  .  espe- 
cially in  view  of  the  sacrifices  to  which 
she  has  been  asked  to  consent  in  the 
matter  of  capital  ships."34  As  for  the 
employment  of  the  submarine  in  the 
war,  noted  Sarraut,  there  is  "reason  for 
condemning  [the]  belligerent,  but  not 
for  condemning  the  submarine."  The 
French  spokesman  concluded  his  re- 
marks with  the  statement  that 

.  .  .  The  French  Government  can- 
not consent  to  accept  either  the 
abolition  of  submarines,  or  a  re- 
duction of  the  total  tonnage  of 
submarines  which  it  considers  to 
be  the  irreducible  minimum  neces- 
sary to  insure  the  safety  of  the 
territories  for  which  it  is  respon- 
sible, or  a  limitation  of  the  in- 
dividual tonnage  of  submarines.3  5 
In  somewhat  briefer  statements,  the 
Italian    and    Japanese    representatives 


presented  their  official  views  of  the 
submarine  question.  Senator  Schanzer, 
speaking  for  Italy,  supported  the  French 
contention  that  the  submarine  was  a 
defensive  weapon  necessary  to  protect 
the  lines  of  communication  upon  which 
Italy  depended.  The  Italian  delegation, 
observed  the  Senator,  thought  that  a 
Conference  involving  only  five  of  the 
world's  navies  could  not  settle  a  ques- 
tion which  concerned  so  many  others. 
In  spite  of  its  appreciation  of  the 
humanitarian  arguments  of  the  British 
delegation,  concluded  Schanzer,  Italy 
could  not  associate  itself  with  the  pro- 
posal for  submarine  abolition.36 

The  Japanese  delegate,  Masanao 
Hanihara,  presented  similar  arguments 
regarding  the  positive  defensive  capabili- 
ties of  the  submarine.  As  far  as  the 
legitimacy  of  the  weapon  was  con- 
cerned, Hanihara  pointed  out  that  "any 
weapon  might  become  illegitimate  if 
used  without  restriction."3  Further- 
more, for  an  insular  nation  like  Japan, 
submarines  were  relatively  inexpensive, 
yet  effective.  Japan  would  favor,  there- 
fore, "more  vigorous  international  rules 
governing  their  proper  use." 

Hughes  reinforced  this  position  by 
reading  the  report  on  submarines 
adopted  by  the  Advisory  Committee  of 
the  American  delegation  on  1  Decem- 
ber.39 As  a  man-of-war,  the  submarine 
has  a  "very  vital  part  to  play,"40  and  as 
a  scout,  continued  the  report,  "the 
submarine  has  great  possibilities  ...  it 
has  value,  a  legitimate  use,  and  no 
nation  can  decry  its  employment  in  this 
fashion."41  Again  alluding  to  the  Japa- 
nese threat  in  the  Pacific,  the  report 
declared  that  although  the  United  States 
would  never  undertake  unlimited  sub- 
marine warfare,  delay  tactics  until  major 
fleet  operations  began  could, 

...  at  some  future  time  result  in 
the  United  States  holding  its  out- 
lying possessions.  If  these  colonies 
once  fall,  the  expenditure  of  men 
necessary  to  recapture  them  will 
be  tremendous  and  may  result  in  a 
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drawnout  war  which  would  really 
be  a  United  States  defeat.  The 
United  States  needs  a  large  subma- 
rine  force    to   protect   its  inter- 


ests. 


42 


The  United  States  had  completely 
reversed  its  position  on  submarine  aboli- 
tion from  that  taken  3  years  earlier  at 
the  Paris  Peace  Conference.  England  was 
now  without  support  in  her  campaign  to 
abolish  the  submarine. 

At  the  next  meeting  of  the  commit- 
tee (23  December)  Admiral  de  Bon, 
speaking  for  his  country,  indicated  that 
the  Conference  could  not  "reasonably 
limit  submarine  tonnage,"  but  if  such  a 
limit  were  to  be  fixed,  the  American 
proposal  of  90,000  tons  was  "the  abso- 
lute minimum  for  all  navies  who  may 
want  to  have  a  submarine  force."43 

Great  Britain  responded  by  accusing 
France  of  favoring  the  submarine  be- 
cause of  its  ability  to  wage  a  successful 
war  against  merchant  fleets.44  Balfour 
then  attempted  to  win  Italy  to  the 
abolitionist  point  of  view  by  pointing 
out  that  country's  vulnerability  to  sub- 
marine operations  in  its  dependence  on 
seaborne  commerce.  Italy,  however,  sug- 
gested that  the  best  course  to  follow 
would  be  to  place  restrictions  on  the 
offensive  operations  of  submarines 
rather  than  abandon  what  they  con- 
sidered a  defensive  weapon.4  5 

The  confrontation  between  Great 
Britain  and  France  over  the  question  of 
submarine  abolition  dominated  the 
seventh  session  (24  December)  of  the 
committee  also.  Sarraut  restated 
France's  position  that  "An  agreement 
had  been  reached  on  the  reduction  of 
offensive  naval  armaments,  but  the 
question  of  means  of  defense  [i.e., 
submarines]  must  be  left  to  the  con- 
sideration of  the  countries  inter- 
ested."46 Balfour  countered  by  asking, 
"Against  whom  is  this  submarine  fleet 
being  built?  What  purpose  is  it  to  serve? 
What  danger  to  France  is  it  intended  to 
guard  against?"  These  were  questions, 
noted  Balfour,  to  which  no  satisfactory 


answers  had  been  given,  and  the  implica- 
tions were  a  definite  threat  to  British 
seapower.4  7 

Secretary  Hughes  terminated  the  de- 
bate on  the  abolition  of  the  submarine 
by  saying  that  further  discussion  of  the 
matter  was  futile  and  that  it  was  im- 
possible to  "expect  a  result  favorable  to 
the  adoption  of ...  a  resolution  to 
abolish  the  submarine."48 

With  the  abolition  controversy 
ended,  the  Committee  on  Limitation  of 
Armament  turned  its  attention  to  the 
problem  of  quantitative  and  qualitative 
restrictions  to  be  placed  on  submarines. 
As  England  had  rejected  the  original 
American  tonnage  figure  of  90,000  tons 
as  being  too  large,  Secretary  Hughes 
now  proposed  that  both  Great  Britain 
and  the  United  States  accept  60,000 
tons  as  their  maximum  submarine  ton- 
nage while  France,  Italy,  and  Japan 
maintain  their  present  tonnage  as  the 
maximum.49 

This  offer  was  readily  accepted  by 
the  British  delegation  at  the  next 
meeting  of  the  committee  (also  24 
December)  but  met  with  considerable 
argument  from  the  other  powers.  Ad- 
miral de  Bon  stated  that  a  minimum  of 
90  submarines  (90,000  tons)  were  re- 
quired to  safeguard  French  security.  To 
reduce  their  force  below  this  limit,  "was 
equivalent  to  abolishing  the  whole 
French  program  .  .  ."50  The  admiral  in- 
formed the  committee  that  the  figures 
were  so  far  below  what  they  had  origi- 
nally contemplated  that  the  French 
delegation  must  refer  them  to  Paris  for 
study.  Italy  announced  that  she  would 
accept  the  new  tonnage  figures  only  on 
the  condition  that  they  represent  parity 
with  France.51  The  Japanese  delegate 
pointed  out  that  their  acceptance  of  the 
original  tonnage  allowance  of  54,000 
tons  called  for  a  considerable  sacrifice 
and  compromise  on  their  part  and  was 
the  minimum  tonnage  acceptable  to 
them.52  Japan  was  so  remotely  situ- 
ated, concluded  her  spokesman,  "that  it 
must  be  evident  to  all  that  her  subma- 
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rines  could  not  constitute  a  menace  to 
any  nation."53  Secretary  Hughes  termi- 
nated the  discussion  on  submarine 
limitation  at  this  juncture  to  await  the 
French  reply  to  the  new  American 
proposal. 

On  the  following  Tuesday  (27  De- 
cember) Admiral  Pratt  submitted  to 
Roosevelt  a  memorandum  reviewing  the 
discussions  in  the  Committee  of  Fifteen 
since  its  formation  by  the  Committee 
on  Limitation  of  Armament.  Pratt 
noted  that  "a  certain  amount  of  tension 
had  resulted  owing  to  the  uncompro- 
mising attitude  of  Great  Britain  and 
France  on  the  submarine  question,"54 
and  suggested  that  they  put  the  subma- 
rine question  "under  the  ice  to  cool" 
and  stop  discussing  it.5  5  Also,  in  recom- 
mending that  the  question  of  other 
auxiliary  tonnage  (cruisers,  destroyers 
et  cetera)  not  be  raised  until  the  subma- 
rine question  was  settled,  Pratt  warned 
that  the  United  States  should  guard 
against  the  setting  of  a  precedent  by 
allowing  Japan  an  out  of  ratio  tonnage 
in  an  attempt  to  yield  to  France,  for 
that  country  (France)  might  make  a 
similar  claim  at  a  later  date.5  6 

Admiral  Pratt  was  of  the  opinion 
that  the  submarine  problem  adversely 
affected  aircraft  carrier  tonnage  limita- 
tion which,  in  his  mind,  was  second 
only  to  capital  ship  tonnage.  It  was 
important  to  settle  this  question  first, 
and  whether  or  not  a  decision  was  later 
reached  in  submarines,  the  purpose  of 
the  Conference  would  have  been  fairly 
accomplished.  "The  ratio  is  the  Big 
Thing  of  this  conference,"  wrote  Pratt. 
"It  is  the  power  back  of  us  which 
assures  the  Anglo-Saxon  peoples  that 
the  rule  of  Constitutional  government 
and  its  ideals  during  years  of  peace  or  of 
war  shall  be  the  law  of  land  and  of  sea." 
To  emphasize  his  point  regarding  the 
importance  of  the  ratio,  Pratt  offered 
his  resignation  if  it  was  departed 
from.57 

During  the  evening  of  the  same  day 
(27  December),  Hughes  received  a  letter 


from  the  British  delegation  (Balfour) 
summarizing  that  country's  position  re- 
garding the  submarine.  Balfour  re- 
iterated the  British  desire  for  total 
abolition.  If  this  was  not  possible,  how- 
ever, they  would  favor  any  diminution 
in  their  number.  But,  noted  Balfour, 
"no  mere  diminution  in  their  numbers 
during  peace  would  relieve  us  from  the 
necessity  of  devising  and  preparing  all 
practicable  methods  of  dealing  with 
them  in  war,  so  that  no  limitation  of 
anti-submarine  vessels  would  seem  con- 
sistent with  our  national  safety."58 
Antisubmarine  vessels  could,  of  course, 
include  just  about  every  type  of  vessel 
except  capital  ships,  aircraft  carriers, 
and  fleet  support  ships. 

That  this  was  the  only  policy  Eng- 
land had  chosen  to  pursue  was  con- 
firmed by  the  contents  of  a  secret 
dispatch  from  Churchill  to  Balfour  sent 
at  the  time  of  Balfour's  initial  pleas  for 
submarine  abolition.  This  dispatch  was 
not  made  public  until  it  was  mentioned 
by  Churchill  during  a  speech  in  the 
House  of  Commons  in  1930.5  9 

In  this  letter,  Churchill  lauded  the 
British  delegation's  decision  to  press  for 
total  abolition  of  the  submarine.  "We 
apprehend,  however,"  continued 
Churchill, 

that  there  is  very  little  chance  of 
the  abolition  of  submarines  being 
agreed  upon,  and  in  this  event  we 
must  insist  at  all  costs  upon  abso- 
lute freedom  in  regard  to  the 
character  and  number  of  all  ves- 
sels under,  say,  10,000  tons.  We 
cannot,  in  the  face  of  French 
freedom  to  construct  a  great  sub- 
marine fleet,  to  say  nothing  of  the 
submarine  and  cruiser  concentra- 
tion of  other  powers,  enter  into 
any  agreement  fettering  our 
liberty  to  build  whatever  numbers 
and  classes  of  cruisers  and  anti- 
submarine warfare  craft  we  may 
consider  necessary  .... 

Even  at  the  cost  of  a  complete 
rupture,  we  feel  certain  that  you 
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will  not  agree  to  any  restriction  in 
this  sphere  without  previous  con- 
sultation with  the  cabinet.6  ° 
It  is  evident  that  the  submarine  was  the 
key  to  any  meaningful  limitation  be- 
yond the  agreement  already  reached  for 
capital  ships. 

Formal  discussion  of  submarine 
limitation  resumed  28  December  with 
the  ninth  gathering  of  the  Committee 
on  Limitation  of  Armament.  France 
aggravated  an  already  strained  situation 
by  refusing  to  accept  the  status  quo 
offer  (31,500  tons)  for  submarine  ton- 
nage made  by  Hughes  at  an  earlier 
meeting  (24  December).  Sarraut  in- 
formed the  committee  that  his  govern- 
ment had  concluded  that 

...  it  is  impossible  to  accept  a 
limitation  below  350,000  tons  for 
auxiliary  craft  and  90,000  tons 
for  submarines,  without  im- 
periling the  vital  interests  of  the 
country  and  its  colonies  and  the 
safety  of  their  naval  life.  The 
French  Delegation  has  been  in- 
structed to  consent  to  no  conces- 
sion in  regard  to  the  above 
figures.6 1 

Even  though  the  French  indicated 
their  acceptance  of  the  capital  ship 
allowance  assigned  to  them  (175,000 
tons)  in  the  same  announcement  and 
thereby  kept  the  ratio  intact,  there  was 
little  warmth  in  the  remarks  accorded 
the  French  decision  on  the  submarine. 
Hughes  was  "disappointed"  with  the 
French  statement.  If  France  had  90,000 
tons  of  submarines,  both  the  English 
and  Americans  would  have  to  greatly 
increase  their  submarine  fleets.  This, 
noted  Hughes,  could  hardly  be  called 
limitation  or  reduction6  2  and  raised  the 
serious  question  whether  anything 
might  be  accomplished  in  regard  to 
submarines  and  auxiliaries. 

Balfour  was  "profoundly  dis- 
appointed" and  pointed  out  that  the 
threefold  increase  in  submarine  tonnage 
proposed  by  France  would  make  her 
equal  to  the  major  naval  powers.  This  he 


viewed  as  a  "somewhat  singular  contri- 
bution to  a  Conference  called  for  the 
diminution  of  armament."63  Why,  con- 
tinued Balfour,  did  a  fleet  of  capital 
ships  of  175,000  tons  require  90,000 
tons  of  submarines  to  scout  for  it  and 
protect  it?  It  was  perfectly  obvious, 
stated  the  English  representative,  "that 
the  proposed  90,000  tons  of  submarines 
were  intended  to  destroy  commerce."  It 
should  be  perfectly  clear,  concluded 
Balfour,  that  if  the  French  were  per- 
mitted to  build  90,000  tons  of  subma- 
rines, "no  limitation  of  any  kind  on 
auxiliary  vessels  capable  of  dealing  with 
submarines  could  be  admitted  by  the 
government  which  he  represented."64 
The  division  in  attitude  toward  the 
submarine  engendered  by  the  French 
refusal  to  accept  limitation  of  their 
submarine  force  and  the  British  plan  to 
maintain  freedom  in  constructing  aux- 
iliary craft  rendered  any  agreement  to 
limit  the  tonnage  of  submarines  at  the 
Conference  impossible.  Realizing  this,  at 
a  meeting  of  the  Committee  of  Fifteen 
on  the  same  day,  the  various  national 
representatives  "agreed  to  disagree"  on 
the  submarine  issue. 

The  Committee  of  Limitation  of 
Armament  reconvened  for  its  afternoon 
session  at  3:30,  and  following  the  dis- 
cussion of  a  proposed  limitation  of 
cruiser  tonnage  and  maximum  gun  cali- 
ber for  use  aboard  cruisers,  Hughes 
suggested  that  the  committee  consider 
the  action  to  be  expressed  by  the 
powers  as  regards  the  illegal  use  of 
submarines.  Elihu  Root  then  presented 
three  resolutions  designed  to  place  cer- 
tain restrictions  upon  the  operations  of 
submarines  through  universal  adherence 
to  international  laws65  regarding  the 
search,  seizure,  and  destruction  of  mer- 
chant vessels  in  time  of  war;  the  pro- 
hibition of  the  use  of  submarines  as 
commerce  destroyers;  and  the  outlawing 
of  unrestricted  submarine  warfare.66 
The  reading  of  the  resolutions  garnered 
enthusiastic  and  warm  replies  from  the 
assembled  representatives,   but  all   the 
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nations -except  Great  Britain -wished 
to  study  them  in  detail  and  deferred 
discussion  until  a  later  date.6  7 

At  the  next  meeting  of  the  commit- 
tee (20  December)  Admiral  de  Bon, 
supported  by  the  Italian  and  Japanese 
representatives,  recommended  that  the 
resolutions  be  submitted  to  a  group  of 
jurists  for  further  study.  Root,  however, 
declared  that  neither  he  nor  the  resolu- 
tions were  "going  to  be  buried  under  a 
committee  of  lawyers."  "Either  the 
delegates  assembled  here,"  stated  Root, 
"...  must  speak  clearly  and  intel- 
ligently the  voice  of  humanity  which 
had  sent  them  here,  and  to  which  they 
must  report,  or  that  voice  would  speak 
for  itself,  and  speaking  without  them, 
would  be  their  condemnation."68 
Roosevelt  described  the  debate  over  the 
resolutions  as  "voluble  and  acrid"  but 
personally  did  not  think  the  submarine 
resolution  (No.  2)  amounted  to  much. 
It  was,  however,  the  "kind  of  a  subject 
which  gives  to  diplomats  an  opportunity 
for  cantankerous  disagreement."6  9 

On  30  December  the  committee 
opened  discussion  on  the  second  Root 
resolution  relating  to  the  elimination  of 
the  submarine  as  a  commerce  destroyer. 
This  meeting  was  the  setting  for  one  of 
the  most  heated  exchanges  between 
Great  Britain  and  France  due,  in  part,  to 
a  series  of  articles  in  Revue  Maritime, 
one  of  which  was  written  by  a  Capitaine 
de  Fregate  Castex  and  published  in 
January  1920.70  The  series,  entitled 
"Synthese  de  la  Guerre  Sous-Marine" 
(Synthesis  of  the  Submarine  War),  was 
cited  by  Lord  Lee  to  support  the  British 
interpretation  of  French  intentions,  i.e., 
the  submarines  were  not  for  defensive 
purposes,  as  the  French  claimed,  but  for 
offense  and  that  the  French  favored  a 
submarine  war  on  commerce  as  a  legiti- 
mate weapon  in  time  of  war.  The 
Germans,  wrote  Castex,  were  absolutely 
justified  in  resorting  to  unrestricted 
submarine  warfare  and  to  neglect  to  do 
so  would  have  been  to  commit  a  great 
blunder.  The  French  writer  concluded, 


stated  Lee,  with  the  observation  that 
the  instrument  is  finally  at  hand  that 
would  "overthrow  for  good  and  all  the 
naval  power  of  England."7  l 

Lee  stated  that  he  hoped  these  were 
not  the  views  of  the  French  Govern- 
ment and  that  he  expected  immediate 
repudiation.  He  also  observed  that  there 
was  only  one  way  that  the  French  could 
effectively  disavow  these  statements  and 
that  was  by  adopting  the  resolutions 
proposed  by  the  American  delegation.  It 
was  only  through  such  action  that  they 
could  remove  the  British  feelings  of 
apprehension  and  bitterness. 

Admiral  de  Bon  was  the  first  to  reply 
for  France.  He  stated  that  he  was  glad 
to  know  the  basis  for  the  misunder- 
standing that  had  lasted  so  long  between 
the  two  countries.  The  Castex  article, 
asserted  de  Bon,  "in  no  way  repre- 
sented .  .  .  the  views  of  the  French 
Navy.  This  article,  written  by  a  man  of 
'letters,'  was,  in  the  eyes  of  the  French 
Delegation,"  a  "monstrosity,"  and  he 
formally  repudiated  it  in  the  name  of 
the  French  Navy.72  Chairman  Hughes 
then  put  aside  any  further  discussion  of 
the  Root  resolutions  until  the  delega- 
tions had  received  advice  from  their 
respective  governments.73 

When  the  discussion  of  the  Root 
resolutions  resumed  on  5  January,  so 
did  the  battle  of  semantics.  The  only 
issue  of  real  consequence  arose  when 
Japan  questioned  the  resolutions  on  the 
use  of  submarines  for  blockading  pur- 
poses.74 Italy  and  Japan  were  both 
opposed  to  Balfour's  position  that  pro- 
hibition was  the  intent  of  the  resolu- 
tion. As  the  "conflict  raged  without 
success,"  Roosevelt  overheard  a  remark 
passed  from  Sarraut  to  de  Bon  to  the 
effect  that  he  would  be  glad  to  remain 
silent  and  let  Italy  and  Japan  fight 
France's  battles.75 

Despite  the  protracted  debate  on  the 
Root  resolutions,  they  were  finally 
approved  and  adopted  during  the  15th 
and  16th  meetings  (5  and  6  January)  of 
the  committee76  and  incorporated  into 
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a  separate  Treaty  Regarding  the  Use  of 
Submarines  and  Noxious  Gases  in  War- 
fare.77 Following  the  meeting  of  5 
January,  Roosevelt  had  strongly  urged 
Hughes  to  exclude  them  from  the  naval 
treaty  because  "...  they  deal  with  in- 
ternational law  and  suggest  amendments 
to  international  law.  [and]  ...  are  not  a 
generic  part  of  our  treaty  which  is 
composed  of  stipulations  concerning 
matters  over  which  we  have  no  con- 
trol.78 

The  submarine  resolutions  were  laid 
before  the  entire  Conference  during  the 
fifth  plenary  session  (1  February)  by 
Elihu  Root  and  subsequently  approved. 
Just  prior  to  the  reading  of  the  treaty 
incorporating  the  resolutions  to  the 
assembled  representatives,  Root  ex- 
plained to  Captain  Rodgers,  Chairman 
of  the  General  Board,  that  the  resolu- 
tions were  designed  to  "meet  public 
opinion  with  regard  to  [the]  horrors 
and  lawlessness  of  the  Germans." 

In  his  presentation  before  the  Con- 
ference, Root  pointed  out  that  the 
treaty  "undertakes  further  to  stigmatize 
violations  of  these  rules  ...  as  violation 
of  the  laws  of  war  which,  as  between 
these  five  great  Powers  and  all  other 
civilized  nations  who  shall  give  their 
adherence  thereto  shall  henceforth  be 
punished  as  an  act  of  piracy."79  The 
acceptance  of  the  treaty  closed  the 
subject  of  submarine  limitation  but  was 
ratified  by  only  four  of  the  powers 
(France  refused)  and  consequently 
never  became  binding.  With  the  defeat 
of  this  treaty  through  lack  of  ratifica- 
tion, the  only  accomplishment  of  the 
Washington  Conference  regarding  the 
limitation  or  restriction  of  submarines 
was  eliminated.  The  Conference  ad- 
journed on  6  February  1922  after  the 
adoption  of  13  resolutions  and  seven 
treaties. 

A  major  accomplishment  of  the 
Washington  Conference  was  the  re- 
placing of  the  Anglo-Japanese  alliance 
with  a  pledge  between  the  United 
States,   Britain,   Japan,   and   France  to 


respect  each  other's  rights  in  their  island 
possessions  in  the  Pacific  (Four  Power 
Treaty,  13  December  1921).  The  na- 
tions represented  at  the  Conference  also 
agreed  to  respect  China's  independence 
and  to  uphold  the  principle  of  equal 
industrial  and  commercial  opportunity 
in  that  country,  thus  formally  accepting 
America's  Open  Door  policy  in  China 
(Nine  Power  Treaty,  6  February  1922). 
A  third  achievement  was,  of  course, 
naval  limitations  as  outlined  in  the  Five 
Power  Treaty  also  approved  on  6  Feb- 
ruary 1922.  This  agreement  fixed  the 
status  quo  in  fortifications  in  the  West- 
ern Pacific,  established  a  capital  ship 
construction  holiday,  made  provisions 
for  the  scrapping  of  certain  battleships 
and  battle  cruisers  of  the  three  major 
naval  powers,  set  tonnage  limitations  for 
certain  ship  types  (capital  ships,  aircraft 
carriers),  limited  the  maximum  gun  cali- 
ber for  cruisers,  and  established  the 
naval  strength  ratio  of  5:5:3:1.67:1.67 
on  aircraft  carriers  and  capital  ships.80 

The  major  failure  of  the  Washington 
Conference  was  its  inability  to  reach  a 
limitation  agreement  on  the  submarine, 
the  key  to  the  limitation  of  the  re- 
maining classes  of  surface  warships.  For 
the  agreements  at  the  Conference  on 
battleships  and  aircraft  carriers  to  be 
effective  in  reducing  the  chances  of  war, 
it  was  necessary  that  these  two  types  of 
vessels  be  universally  accepted  as  the 
key  factor  of  seapower.  Furthermore, 
limitation  of  these  types  only  enhanced 
the  combatant  value  of  the  other  un- 
limited vessels.  Capt.  Dudley  W.  Knox 
observed  that  "It  is  very,  very  doubt- 
ful," whether  this  failure  [to  limit  sub- 
marines] did  not  actually  nullify  the 
effects  of  limitation  on  battle  ships  and 
air-craft  [sic]  carriers  .  .  .  "8 1 

Any  contribution  the  so-called  sub- 
marine treaty  might  have  made  to  the 
limitation  of  armaments  would  have 
been  at  best  psychological,  backed  as  it 
was  only  by  "world  opinion,"  for  it 
made  the  submarine  "an  ordinary  ship 
of  war  and  took  from  it  the  stigma  of 
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being  a  murderous  and  foul  weapon."82 
As  Admiral  Sims  wrote  to  Raymond  L. 
Buell,  author  of  The  Washington  Con- 
ference, any  nation  menaced  by  defeat 
and  domination,  "would  use  the  subma- 
rine to  save  itself; .  .  .  the  'tremendous 
power  of  public  opinion'  would  not 
prevent  it  being  used  .  .  .  "83 

Another  pessimistic  evaluation  of  the 
treaty  came  from  a  paper  written  several 
days  after  the  Conference  ended  by 
Adm.  William  V.  Pratt  of  the  U.S.  Navy. 
The  treaty,  wrote  Pratt,  "is  not  practical 
[and]  will  not  work."  Pratt  likened  the 
submarine  treaty  to  the  Prohibition  law, 
for  it  was  forcing  something  on  the 
majority  of  nations  which  they  did  not 
or  would  not  want  in  war.  The  treaty, 
concluded  the  admiral,  "is  made  to  be 
broken,  and  this  in  itself  leads  to  a 
disregard  for  the  law  .  .  .."84 

Admiral  Sims  concurred  in  this  nega- 
tive evaluation  of  the  submarine  treaty. 
It  would  probably  prove  a  failure,  wrote 
Sims,  "because  it  is  really  impossible  to 
understand  what  it  means ....  It  is 
useless  to  talk  about  the  rules  of  warfare 
if  the  terms  used  are  not  accurately 
defined...  "85 


The  rather  unrealistic  attempt  to 
restrict  the  submarine  by  international 
law  enforced  only  by  world  public 
opinion  was  hardly  an  adequate  substi- 
tute for  strict  limitation  by  tonnage  or 
size  of  the  individual  submarine  or  of  a 
nation's  submersible  fleet.  Lacking  any 
regulations  upon  construction  of  this 
type  of  vessel,  it  was  clear  that  those 
nations  which  chose  to  do  so  were  free 
to  engage  in  unlimited  building  pro- 
grams not  only  in  this  category  but  in 
the  other  unrestricted  classes  as  well. 
With  competition  underway  anew,  it 
soon  became  apparent  that  further  in- 
ternational attempts  to  limit  naval  arma- 
ments were  necessary  if  the  naval  arms 
race  was  to  be  halted. 

The  lessons  from  the  attempts  to 
limit  the  submarine  at  Washington 
should  be  abundantly  clear.  If  a  weapon 
lends  itself  to  the  protection  or  ad- 
vancement of  a  nation's  interests, 
meaningful  limitation  is  doubtful. 
Similarly,  if  political  differences  be- 
tween nations  cannot  be  settled,  there 
can  be  little  genuine  hope  that  im- 
portant disarmament  agreements  can 
be  reached. 
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THE  NATIONAL  EXECUTIVE  AND 


THE  USE  OF  THE  ARMED  FORCES  ABROAD 


John  N.  Moore 


The  breadth  of  my  assigned  topic 
'The  National  Executive  and  Interna- 
tional Law"  suggests  that  my  mission 
this  morning  is  about  like  that  of  the 
fan  dancer;  to  call  attention  to  the 
subject  without  really  covering  it.  Hut 
rather  than  attempt  a  superficial  survey 
of  the  range  of  problems  in  allocating 
the  foreign  affairs  power  between  Con- 
gress, the  President,  and  the  Court,  it 
may  be  more  rewarding  to  instead  con- 
centrate on  tin;  currently  most  im- 
porlant  of  those  problems,  the  power  ol 
the  President  to  use  the  Armed  Forces 
abroad. 

Historically,  the  controversy  over  the 
war  power  and  the  controversy  over  the 
treaty  power  seem  to  have  been  the 
most  important  constitutional  issues  in 
the  scope  of  the  President's  foreign 
affairs  power.  Of  these,  the  treaty 
power  controversy  has  been  in  at  least  a 
state  of  temporary  quiescence  since  the 
heated  controversy  in  1954  over  the 
Brickcr  amendment.  With  the  defeat  by 
a  narrow  mannn  of  the  Brickcr  amend- 
menl,  which  had  been  aimed  at  re- 
stricting the  Presidents  power  to  make 
international  agreements,  this  contro- 
versy   was  resolved   in    favor  of  a  con- 


tinuing broad  view  of  Executive;  au- 
thority. In  contrast,  the  debate  on 
Vietnam  has  heated  white  hot  the  (con- 
troversy over  the  extent  of  Presidential 
power  to  use  tin;  Armed  Forces  abroad, 
and  has  generated  a  concern  with  Presi- 
dential power  as  insistent  as  any  in  our 
century. 

Basically  the  controversy  concerns 
the  authority  of  the  President  to  order 
the  Armed  Forces  into  combat  abroad 
and  the  question  of  when  and  how 
Congress  must  authorize  the  use  of  the 
Armed  Forces  abroad.  Although  this 
problem  is  presented  more  dramatically 
today  than  ever  before,  it  is  not  new. 
Much  of  the  current  debate  borrows 
argument  from  the  clashes  of  Jefferson 
and  Hamilton  over  the  power  of  the 
President  in  the  1801  naval  war  against 
the  Bashaw  of  Tripoli  and  from  the 
rhetoric  of  President  Polk  and  Represen- 
tative Abraham  Lincoln  in  the  1846 
Mexican  War. 

The  starling  point  of  the  debate  is 
the  Constitution,  which  gives  Congress 
the  power  to  declare  war  and  to  raise 
and  support  Annies  and  which  makes 
the  President  the  Commander  in  Chief 
and   in  practical  effect  the  chief  rcpre- 
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scnlativc  of  llic  nation  in  foreign  affairs. 
It  seems  reasonably  clear  from  the 
debates  at  the  Federal  Constitutional 
Convention  that  most  of  the  framers 
sought  to  place  the  major  war  power  in 
Congress  ami  to  leave  the  President  only 
the  right  to  repel  sudden  attacks.  The 
framers  sought  this  restriction  on  Presi- 
dential power  because  of  their  fear  of 
concentrated  power  in  the  President. 
But  the  convention  debates  are  not  very 
useful  in  telling  us  who  lias  power  in 
situations  which  may  he  short  of  war  or 
in  resolving  controversy  about  how  Con- 
gress might  authorize  the  President  to 
use  the  Army  and  Navy.  Moreover,  the 
Constitution  is  a  living  document,  and 
its  meaning  is  shaped  by  the  experience 
of  successive  Congresses  and  Presidents 
in    lillinjj   in    its   broad    outlines   and    in 

r? 

adapting  it   to   changing  circumstances. 

As  Mr.  Justice  Frankfurter  pointed  out: 
"It  is  an  inadmissibly  narrow  concep- 
tion ol  American  constitutional  law  to 
confine  it  to  the  words  of  tin;  Constitu- 
tion and  to  disregard  the  gloss  which  life 
has  written  upon  them.'  Nowhere  is 
this  statement  or  that  of  Mr.  Justice 
Holmes  that  "the  life  of  the  law  has  not 
been  logic:  it  has  been  experience 
been  more  apt  than  in  the  interpretation 
of  the  war  power. 

In  the  180  years  since  the  adoption 
of  the  Constitution,  our  nation  has 
moved  from  a  position  of  comparative 
isolation  epitomized  by  Washington's 
warning  to  slay  clear  of  entangling 
alliances  to  one  of  intense  international 
involvement  evidenced  in  1968  by 
agreements  for  collective  defense  with 
42  countries.  In  the  same  period  the 
international  system  has  shifted  from  a 
balance  of  power  system  to  a  loose 
bipolar  system  marked  by  intense  global 
competition  among  competing  public 
order  systems  and  a  nuclear  balance  of 
terror.  And  international  law  has  moved 
from  the  notion  of  a  just  war  to  the 
prohibition  of  all  force  as  a  means  of 
major  change  under  the  U.N.  Charier. 
The     increasing     involvement     of    the 


United  States  in  world  affairs,  the  shift 
to  an  intensely  competitive  bipolar 
system,  and  tin;  limitation  of  the  lawful 
use  ol  force  to  defense  have  greatly 
strengthened  the  hand  of  the  Executive 
in  the  contest  with  Congress  over  the 
war  power.  Hamilton  and  Jefferson 
fought  over  whether,  in  the  absence  of 
congressional  authorization  to  use  force, 
a  Tripolitan  cruiser  must  be  released 
after  capture  by  an  American  naval 
vessel.  Jefferson  took  the  position  that 
in  the  absence  of  congressional  authori- 
zation for  U.S.  Naval  forces  to  go  on  the 
offensive,  the  cruiser  must  be  released 
alter  being  disabled  from  committing 
further  hostilities.  I  hit  the  contempo- 
rary debate  is  about  the  power  (o 
commit  from  a  quarter  to  a  half  million 
troops  in  major  wars  such  as  Korea  ami 
Vietnam.  As  the  contrast  in  subjects 
debated  shows,  there  has  been  a  gradual 
increase  in  Presidential  power  to  use  the 
military  abroad  over  this  period,  an 
increase  which  has  accelerated  during 
the  2()lh  century. 

Some  commentators  such  as  Profes- 
sor Wormulh  and  Senator  Fulbrighl  tell 
us  that  the  increase  in  Presidential 
power  vis-a-vis  Congress  has  gone  too 
far.  They  paint  a  picture  of  Kxeeutive 
usurpation  of  authority.  Hut  though 
they  have  a  great  deal  to  show  us,  the 
trouble  is  that  the  frame  they  use  may 
be  too  small.  We  cannot  just  look  to  the 
language  of  the  Constitution  or  the 
experience  of  1 50  years  ago  for  the 
answer  to  problems  and  conditions  not 
wholly  anticipated.  If  we  are  to  display 
a  proper  instinct  for  the  jugular  instead 
of  an  instinct  for  the  capillaries,  we 
must  apply  the  policy  of  the  framers  to 
the  diverse  problems  and  conditions  of 
today. 

The  policy  of  requiring  congressional 
authority  for  the  major  use  of  force 
abroad  as  a  check  on  Presidential  power 
remains  as  valid  today,  if  not  more  so, 
than  in  1789.  Hut  problems  of  collective 
defense  pursuant  to  treaty  obligations, 
the    need    for   implementation   of    sane- 
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tions  under  article  42  of  the  United 
Nations  Charter,  an  increasingly  global 
defense  interdependence,  the  wide  range 
of  responses  to  situations  of  intrastate 
conflict,  and  the  swiftness  of  modern 
attack  militate  against  absolute  answers 
based  on  that  policy. 

The  nature  of  our  problem  is  such 
that  we  are  unlikely  to  find  many  of 
what  Mr.  Justice  Frankfurter  termed 
bright-line  distinctions.  It  will  help  im- 
measurably, however,  if  we  first  briefly 
indulge  in  the  luxury  of  a  minimum  of 
clarification  about  the  nature  of  the 
major  questions  we  must  deal  with. 
Although  there  are  really  many  more,  as 
a  first-stage  complexity  it  is  convenient 
to  take  four  questions.  With  each  we 
are  concerned  with  authorization  to  use 
the  Armed  Forces  abroad  in  conflict 
situations. 

First,  what  may  I  he  President  do  on 
his  own  authority  without  congressional 
authorization?  Second,  if  congressional 
authorization  is  necessary,  what  form 
must  it  take?  Must  there  be  a  formal 
declaration  of  war?  Third,  what  terms 
of  congressional  authorization  are  valid? 
Can  Congress  delegate  the  authority  to 
use  troops  abroad  to  the  President,  and, 
if  so,  how  broad  a  delegation  is  permis- 
sible? Lastly,  to  what  extent  can  the 
answers  to  the  first  three  questions  he- 
resolved  by  the  courts?  Are  they  "politi- 
cal questions'1  or  Otherwise  issues  which 
it  is  unwise  for  a  court  to  adjudicate? 
Failure  to  separate  these  questions  has 
carried  more  than  its  share  of  confusion. 
1  will  deal  with  these  one  at  a  time  and 
then  apply  them  all  to  the  Vietnam 
situation. 

First,  what  may  the  President  do  on 
his  own  authority  without  congressional 
authorization? 

There  is  no  doubt  that  the  President, 
acting  on  his  own  authority,  may  order 
the  military  to  repel  sudden  attacks  on 
the  United  Slates  or  American  forces. 
The  draft  proposals  of  the  Constitution 
initially  contained  language  authorizing 
Congress   to    "make   war,"   but   at   the 


instance  of  James  Madison  the  language 
was  changed  from  "to  make  war"  to  "to 
declare  war."  The  reason  given  lor  the 
change  was  to  leave  to  the  President 
"the  power  to  repel  sudden  attack." 
Ueyond  that,  there  is  greater  contro- 
versy. On  the  one  hand,  there  are  those 
who  take  a  broad  view  of  Presidential 
power  such  as  Craig  Mathews  who 
writes: 

Constitutional    history    has    shown 
that    the    President    can    take   military 
action   under  his  independent   powers 
whenever  the  interests  of  the  United 
States  so  require.  In  the  modern  world 
the  scope  of  America's  interest  can  be 
determined  only   by  reference   to  the 
state    of    affairs    in    the    international 
arena    as   a   whole   and   to   the  overall 
purposes   of  our  foreign   policy.    Any 
rigid  test  of  protectable  interest  would 
leave      the     nation     dangerously     un- 
equipped for  survival. 
Similarly,    Under   Secretary    Katzcn- 
bacli,  in    testifying  recently  before  the 
Senate    Foreign    Relations   Committee, 
said  that  he  doubts  that  any  President 
has  ever  acted  to  the  full  limits  of  his 
Presidential    authority.5     There    is   sub- 
stantial   precedent   in    history    for   this 
broad  interpretation  of  Presidential  au- 
thority.  Former  Assistant  Secretary  of 
State  James  Grafton  Rogers  tells  us  that 
in    the    over    J 00    uses   of   U.S.    forces 
abroad    from    1789    to    1945    that    the 
Executive  ordered   the  use  on  his  own 
authority   in  at  least  80.6   And  a   1951 
study    for    the   Committee    on   Foreign 
Relations  says  that:  "Since  the  Consti- 
tution was  adopted  there  have  been  at 
least    125  incidents  in  which  the  Presi- 
dent,   without  congressional   authoriza- 
tion, .  .  .  has  ordered  the  Armed  Forces 
to    take    action    or    maintain    positions 

abroad." 

Since  these  studies  were  completed 
we  could  add  President  Truman's  use  of 
a  quarter  of  a  million  American  troops 
in  Korea,  President  Eisenhower's  land- 
ing of  the  marines  in  Lebanon,  President 
Kennedy's  limited  use  of  American 
forces  in  the  liay  of  Pigs  invasion  and  as 
"advisers"    in    Vietnam,    and    President 
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Johnsons  landing  of  Iroops  in  the 
Dominican  Republic.  All  of  this  cer- 
tainly represents  a  substantial  gloss 
which  experience  has  placed  on  the 
Constitution. 

On  the  other  hand,  those  who  take  a 
narrow  view  of  Presidential  power,  such 
as  Professor  Kubl  liarllclt  in  testimony 
before  the  Senate  Foreign  Relations 
Committee  during;  the  National  Coin- 
mitment  hearings,  point  out  that  most 
of  these  actions,  with  the  greatest  ex- 
ception being  Korea,  did  not  involve 
sustained  hostilities  or  more  than  minor 
casualties.  Typically,  they  involved 
protection  of  U.S.  citizens  abroad,  pur- 
suit of  pirates,  alleged  humanitarian 
intervention,  reprisals,  or  consensual 
assistance  to  a  recognized  government. 
And  protracted  and  sustained  use  of 
troops  abroad  resulting  in  substantial 
casualties  has  usually  been  highly  con- 
troversial; the  Korean  war  and  President 
Polks  initiation  of  the  Mexican  War  of 
L846  being  prime  examples. 

Given  this  degree  of  disagreement  by 
sincere  and  informed  scholars,  what 
guideposls  are  there  for  delimiting  Presi- 
dential authority  in  those  situations  in 
which  the  President  acts  without  con- 
gressional authorization?  Although  they 
can  easily  be  overstated,  there  are  some 
policy  considerations  which,  in  my 
opinion,  suggest  a  need  for  substantial 
Presidential  authority,  hirst,  there  is  a 
need  for  the  President  to  be  able  to 
quickly  react  to  sudden  armed  attacks 
threatening  U.S.  defense  interests.  The 
sudden  attack  in  Korea  and  the  rapid 
response  of  President  Truman  in  initial- 
ing a  process  of  troop  commitment  to 
Korea  is,  I  believe,  a  real  example  of  this 
need.  Though  subject  to  abuse,  possibly 
some  actions  to  protect  American  citi- 
zens abroad  fall  into  an  analagous  cate- 
gory. The  joint  United  States-Belgian 
rescue  operation  in  the  Congo  and  the 
first  stage  of  the  Dominican  operation 
are  examples.  There  is  also  sometimes  a 
need  for  secrecy,  decisiveness,  and  nego- 
tiating responsiveness  which  can  best  be 


met  by  Presidential  action.  In  this  cate- 
gory I  would  cite  the  actions  of  Presi- 
dent Kennedy  in  the  Cuban  missile 
crisis.  It  seems  to  me  that  the  wisdom  of 
congressional  debate  about  whether  the 
response  to  the  Soviet  emplacement  of 
medium-range  ballistic  missiles  in  Cuba 
should  he  quarantine,  air  strikes  on  the 
missile  sites,  invasion  of  Cuba,  or  no 
response  at  all,  which  is  the  debate 
which  went  on  within  the  administra- 
tion, is  open  to  serious  doubt.  Robert 
Kennedy  tells  us  in  his  account  of  the 
missile  crisis  that  be  doubts  as  satis- 
factory an  outcome  could  have  been 
achieved  if  the  debate  over  alternatives 
had  taken  place  in  the  full  glare  of 
publicity.  And  lest  we  succumb  to  the 
myth  that  the  President  is  always  hawk- 
ish and  Congress  is  always  dovish,  we 
should  remember  Kennedy  s  account  of 
the  hawkish  pressures  from  leading  Con- 
gressman during  the  missile  crisis. 

There  is  also  a  category  of  what 
might  be  called  "ongoing  command 
decisions,"  which  are  day-to-day  deci- 
sions about  the  operation  of  existing 
military  assistance  programs  within  the 
network  of  U.S.  defense  interests  or 
about  defensive  deployment  ol  our 
Armed  Forces.  I>y  their  recurrent  na- 
ture, many  ol  these  decisions  inevilablv 
will  be  left,  in  the  first  instance  at  least, 
to  Presidential  authority.  Examples 
would  be  the  conduct  ol  established 
military  advisor)  missions,  military 
assistance  programs,  and  intelligence 
missions  necessary  for  national  security. 
Moreover,  1  believe  that  some  of  the 
arguments  for  strictly  limiting  Presi- 
dential authority  misconceive  the  nature 
of  Presidential  power  and  elevate  form 
over  substance.  Presidential  power,  even 
in  the  exercise  of  the  Commander  in 
Chief  power,  is  not  autonomous  and,  as 
Ivichard  Neustadt  coinpellingly  argues, 
is  in  large  measure  the  power  to  per- 
suade.9 It  is  difficult  for  a  President  to 
pursue  sustained  military  actions  with- 
out the  active  support  of  a  substantial 
segment  of  Congress  and  the  .American 


495 


people.  And  although  Congress  would 
usually  be  reluctant  to  do  so,  if  things 
got  too  had  Congress  could  refuse;  to 
appropriate  funds  or  could  even  insti- 
tute impeachment  proceedings  against 
the  President.  And  short  of  these  mea- 
sures, the  Congress  can  bring  great 
pressure  to  bear  on  the  President 
through  the  power  of  critical  public 
hearings,  as  the  Fulbright  hearings  on 
Vietnam  perhaps  more  than  adequately 

demonstrate. 

Despite  these  reasons  for  some  Presi- 
dential authority  in  the  use  of  troops 
abroad,  it  neither  seems  wise  nor  neces- 
sary to  encourage  too  great  an  expan- 
sion of  Presidential  power.  Within  I  lie 
limits  of  survival  in  the  world  we  live  in, 
we  should  require  the  more  broadly 
based  authorization  which  only  Con- 
gress   can    give    and    should    strive    to 

revitalize;  tin;  role  ol  Congress  in  the 
making  of  foreign  policy. 

As  a  dividing  line  for  Presidential 
authority  in  the  use  of  the  military 
abroad,  one  lest  might  be  to  require 
congressional  authorization  in  all  cases 
where  regular  combat  units  are  com- 
mitted to  sustained  hostilities.  This  lest 
would  be  likely  to  include  most  situa- 
tions resulting  in  substantial  casualties 
aiid  substantial  commitment  of  re- 
sources. Under  this  test,  the  Mexican 
War,  the  Korean  war,  and  the  Vietnam 
war  would  all  require  congressional 
authorization.  The  lest  has  the  virtue  of 
responsiveness  to  precisely  those  situa- 
tions historically  creating  the  greatest 
concern  over  Presidential  authority,  but 
like  all  tests  is  somewhat  frayed  at  the 
edges.  In  conflicts  which  gradually  es- 
calate, the  dividing  line  for  requiring 
congressional  authorization  might  be 
initial  commitment  to  combat  of  regular 
U.S.  combat  units  as  such.  As  to  the 
suddenness  of  Korea,  and  conflicts  like 
Korea,  I  would  argue  that  the  President 
should  have  the  authority  to  meet  the 
attack  as  necessary  but  should  im- 
mediately seek  congressional  authoriza- 
tion. In  retrospect,  the  decision  not  to 


obtain  formal  congressional  authoriza- 
tion in  the  Korean  war,  in  which  the 
United  Slates  sustained  more  than 
140,000  casualties,  seems  a  poor  prece- 
dent. And  in  those  situations  in  which 
Presidential  authority  is  based  on  the 
need  for  secrecy  or  immediacy  of  re- 
sponse, the  need  should  be  a  real  one. 

To  say  that  the  President  should  have 
authority  to  act  in  some  circumstances 
without  congressional  authorization  is 
not  to  advise  that  he  should  not  consult 
Congress  or  key  congressional  leaders. 
The  President  should  involve  Congress 
as  much  as  practicable  in  every  case.  In 
fact,  failure  to  pursue  congressional 
involvement  meaningfully  when  it  could 
have  been  done  has  been  the  cause  of  a 
great  deal  of  unnecessary  Presidential 
grief.  As  Under  Secretary  Kalzenbach 
points  out  "there  can  be  no  question 
that  .  .  .  |  the  President]  acts  most  effec- 
tively when  he  acts  with  the  support 
and  authority  of  the  Congress. " 

The  second  question  is:  When  con- 
gressional authorization  is  necessary, 
what  form  should  it  lake?  Is  a  formal 
declaration  of  war  required? 

Much  of  the  popular  discussion 
about  the  war  power  seems  to  assume 
thai  a  formal  declaration  of  war  is  the 
oidy  means  of  constitutionally  obtain- 
ing congressional  authorization  for  tin; 
use  of  the  military.  But  this  one  is 
largely  a  red  herring.  As  a  mailer  of 
logic,  the  syntax  of  the  Constitution 
thai  "Congress  should  have  power 
...  to  declare  war"  does  not  mean  that 
Congress  may  not  authorize  hostilities 
without  a  formal  declaration  of  war. 
And  as  a  matter  of  intent  of  the 
framers,  the  requirement  is  congres- 
sional control  of  hostilities,  not  a  par- 
ticular mode  of  authorization.  This  was 
so  clear  thai  within  J  2  years  of  the 
adoption  of  the  Constitution  no  less  an 
authority  than  Chief  Justice  John  Mar- 
shall recognized  in  the  case  of  Talbot  v. 
Socman  that  congressional  action  not 
amounting  to  a  formal  declaration  of 
war  could   be  a  valid  congressional  ail- 
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thorization  of  hostilities.  The  case  arose 
out  of  the  1789  naval  war  with  France, 
the  first  war  of  a  fledgling  United 
States.  As  a  result  of  French  raiding  of 
American  shipping.  Congress  had  passed 
a  scries  of  acts  suspending  commercial 
relations  with  France,  denouncing  the 
treaties  with  France,  and  cstahlishing  a 
Department  of  the  Navy  and  a  Marine 
Corps.  The  Court  treated  these  acts  as 
congressional  authorization  for  limited 
hostilities  with  France.  Practice  since 
then  shows  that  Congress  has  declared 
war  only  live  times,  despite  the  much 
larger  number  oi  occasions  on  which  the 
United  Stales  has  been  at  war.  There  is 
little  reason,  then,  to  believe  that  a 
formal  declaration  of  war  is  the  only 
means  of  congressional  authorization  of 
hostilities.  A  joint  congressional  resolu- 
tion, which  n^ust  be  approved  by  both 
houses  of  Congress,  authorizing  the 
President  to  use  the  military  abroad  is 
certainly  as  Under  Secretary  Katzen- 
bach  puts  it  "a  functional  equivalent  of 
the  declaration  of  war." 

There  arc  also  numerous  policy  argu- 
ments why  the  formal  declaration  of 
war  is  undesirable  under  present  circum- 
stances. Arguments  made  include  in- 
creased danger  of  misunderstanding  of 
limited  objectives,  diplomatic  embar- 
rassment in  recognition  of  nonrecog- 
nized  guerrilla  opponents,  inhibition  of 
settlement  possibilities,  tin;  danger  of 
widening  the  war,  and  unnecessarily 
increasing  a  President's  domestic  au- 
thority. Although  each  of  these  argu- 
ments has  some  merit,  probably  the 
most  compelling  reason  for  not  using 
the  formal  declaration  of  war  is  that 
there  is  no  reason  to  do  so.  As  former 
Secretary  of  Defense  McNamara  has 
pointed  out  "|T|here  has  not  been  a 
formal  declaration  of  war-anywhere  in 
the  world-since  World  War  II. "' 2 

More  serious  questions  as  to  form  of 
congressional  authorization  include  to 
what  extent  can  Con«n*ess  authorize  the 
President  to  engage  in  hostilities  by 
prior  approval  of  an  international  agree- 


ment? Ami  to  what  extent  can  congres- 
sional acquiescence  in  appropriation 
measures  constitute  congressional  au- 
thorization to  engage  in  hostilities?  One 
obvious  problem  with  treaty  authoriza- 
tion is  that  although  the  Mouse  of 
Representatives  would  participate  in  a 
declaration  of  war,  it  would  not  partici- 
pate in  treatymaking.  This  objection 
would  be  alleviated  if  the  international 
agreement  took  the  form  of  a  congres- 
sional-executive agreement  sanctioned 
by  a  joint  resolution.  Problems  in  recog- 
nizing appropriation  measures  as  au- 
thorization include  confronting  Con- 
gress with  a  fait  accompli  and  ascertain- 
ing the  scope  ol  congressional  intent  in 
a  vote  to  approve  an  appropriation 
measure. 

The  third  question  is:  What  terms  of 
congressional  authorization  are  valid? 
Can  Congress  delegate  the  authority  to 
use  troops  abroad  to  the  President,  and 
if  so,  how  broad  a  delegation  is  permis- 
sible? 

The  permissibility  of  congressional 
delegation  of  the  war  power  to  the 
President  and  exactly  what  constitutes  a 
delegation  have  been  disputed  through- 
out U.S.  history.  In  1834  President 
Jackson  sought  congressional  authoriza- 
tion to  undertake  reprisals  upon  French 
property  unless  France  paid  her  out- 
standing debts  for  damages  to  American 
shipping  during  the  Napoleonic  wars. 
There  were  objections  in  Congress  on 
the  grounds  that  it  would  amount  to  an 
unconstitutional  transfer  of  Congress' 
war  power  to  the  President,  and  Jackson 
did  not  get  his  resolution.  Similarly,  in 
1857  President  Buchanan  sought  con- 
gressional authorization  to  use  the  mili- 
tary at  his  discretion,  if  necessary  to 
preserve  freedom  of  communication 
across  the  Isthmus  of  Panama.  Despite 
three  requests,  Congress  refused  to  grant 
Buchanan  the  authority  he  requested.  A 
principal  argument  against  granting  his 
request  was  that  to  do  so  would  be  a 
surrender  to  the  President  of  Congress' 
war    power.    The    objection    was   again 
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raised  by  Senators  opposed  to  President 
Wilson's  request  lor  congressional  au- 
thority to  lake  defensive  measures  in 
protection  of  American  shipping.  Cor- 
win  tells  us  that  Wilson  went  ahead  and 
armed  American  merchant  vessels  de- 
spite congressional  inaction. 

More  recent  experience  has  seen  Con- 
gress take  a  broader  view  on  the  delega- 
tion issue.  In  the  1945  United  Nations 
Participation  Act,  Congress  provided  for 
delegation  of  authority  to  the  President 
to  engage  in  hostilities  if  acting  pursuant 
to  an  article  43  U.N.  collective  peace 
force  agreement  approved  by  Congress. 
Apparently,  however,  no  such  agree- 
ment has  vet  been  approved  by  Con- 
gress. And  in  the  1955  Formosa  Resolu- 
tion, the  1957  Middle  Bast  Resolution, 
and  the  1964  Tonkin  Gulf  Resolution, 
Congress  authorized  the  President  to  use 
force  to  assist  certain  areas  if  subjected 
to  armed  attack.  In  the  case  of  the 
Formosa  Resolution,  the  Middle  Kasl 
Resolution,  and  the  Tonkin  Gulf  Reso- 
lution, all  were  passed  over  the  objec- 
tion of  at  least  one  Congressman,  Sena- 
tor Wayne  Morse,  that  the  resolution 
amounted  to  an  "unconstitutional  pre- 
declaration  of  war."  In  none  of  these 
situations  does  the  delegation  issue  seem 
to  have  been  considered  very  ade- 
quately, and  the  practice  is  probably 
inconclusive. 

Professor  Wormuth,  arguing  largely 
on  the  basis  of  now  defunct  precedents 
of  domestic  delegation  law,  urges  a 
strict  antidelegation  rule.  But  the 
domestic  delegation  analogy  concerned 
with  the  limits  of  congressional  delega- 
tion of  legislative  power  is  not  oidy 
questionable  today,  but  is  also  of  only 
limited  usefulness  in  the  war  power 
context.  The  President  has  in  his  own 
right  both  substantial  authority  to  use 
the  military  abroad  and  authority  as 
Commander  in  Chief,  neither  of  which 
are  present  in  comparable  degree  in  the 
domestic  delegation  cases. 

And    in   view   of.  ihe  great   power  of 
the    President    to    pursue    a    diplomatic 


course  leaving  Congress  little  choice  but 
war,  and  his  great  discretion  as  Com- 
mander in  Chief  after  formal  congres- 
sional authorization  is  given,  it  seems 
somewhat  quixotic  to  lake  a  rigid  anti- 
delegation  stance.  Moreover,  there  are- 
substantial  problems  in  any  antidelega- 
tion stance  as  to  when  Congress  is 
granting  authorization  with  full  knowl- 
edge of  the  circumstances.  And  what  is 
the  standard  for  too  broad  a  delegation? 
Certainly  the  test  would  be  unrealistic  if 
simply  one  of  whether  discretion  is  left 
to  the  President,  as  the  President  prob- 
ably always  has  the  right  as  Commander 
in  Chief  to  refuse  to  order  American 
troops  into  combat.  And  unless  Con- 
gress speaks  to  the  issue,  he  certainly 
has  very  crucial  discretion  as  to  theater 
of  operations,  weapons  systems  em- 
ployed,   and    settlement   terms,  any   of 

which  can  be  as  decisive  for  conflict 
limitation  as  the  original  decision  to  use 
force. 

It  is  hard  to  gel  away  from  the  fact 
that  the  war  power  is  in  reality  a  joint 
executive-congressional  power  and  that 
the  President  is  always  going  to  have  a 
substantial  discretionary  role.  The  dele- 
gation problem  is  more  likely  to  be 
resolved  by  a  pattern  of  practice  re- 
sponding to  felt  needs  than  by  overly 
neat  a  priori  constitutional  hypotheses. 
If  there  is  to  be  a  delegation  test,  I 
would  suggest  that  it  be  one  asking 
whether  there  has  been  meaningful  par- 
ticipation by  a  Congress  reasonably  in- 
formed of  the  circumstances  giving  rise 
to  the  need  for  the  use  of  U.S.  forces. 

The  fourth  question  is:  To  what 
extent  can  the  answers  to  the  first  three 
questions  be  resolved  by  the  courts?  Are 
they  "political  questions"  or  otherwise 
issues  which  it  is  unwise  for  a  court  to 
adjudicate? 

The  tradition  of  judicial  review  runs 
deep  in  the  American  system.  Rut  it  is 
not  every  question  that  is  suitable  for 
judicial  review.  Considerations  of  hick 
of  manageable  standards  and  inter- 
lerence  with  another  coordinate  branch 
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of  Government  are  reasons  which  the 
Supreme  Court  lias  given  for  declining 
to  decide  a  question.  These  considera- 
tions frequently  arise  in  the  scparation- 
of-powers  context  and  are  all  present  to 
some  degree  injudicial  determination  of 
the  scope  of  Presidential  authority  to 
use  the  Armed  Forces  abroad.  For 
example,  what  could  a  court  do  which 
would  not  have  a  major  adverse  impact 
on  the  course  of  a  war  if  it  wanted  to 
declare  the  war  unconstitutional?  This 
dilemma  has  led  one  ingenious  advocate 
to  argue  that  the  Court  should  give  a 
declaratory  judgment  in  such  circum- 
stances. According  to  him,  "a  declara- 
tory judgment  would  give  little  comfort 
to  the  other  side  in  the  negotiations 
since  the  Executive  can  always  go  to  the 
Congress  for  a  declaration  of  war  if  the 
negotiations  break  down."  4 

If  that  is  the  case,  one  wonders  why 
the  need  for  a  declaratory  judgment. 
And  in  any  event,  the  suggestion  shows 
a  most  unprofessional  naivete  in  under- 
stating the  possible  impact  of  such  a 
ruling. 

For  these  and  other  reasons,  a  U.S. 
District  Court  in  Kansas  last  July  dis- 
missed a  class  action  instituted  against 
the  President,  the  Secretary  of  State, 
and  the  Secretary  of  Defense  seeking  a 
declaratory  judgment  that  they  had 
acted  unconstitutionally  in  the  Vietna- 
mese war.  5  Though  the  scope  of  the 
President's  authority  to  use  the  Armed 
Forces  abroad  is  a  constitutional  ques- 
tion, it  is  a  question  in  separation  of 
powers  with  few  manageable  standards, 
often  running  great  risk  of  serious  inter- 
ference with  legitimate  defense  require- 
ments, and  which  is  probably  subject  to 
more  lasting  solution  from  the  con- 
tinuing interplay  between  the  checks 
and  powers  of  Congress  and  the  Presi- 
dent. Though  1  believe  that  a  decision 
on  the  merits  would  uphold  the  consti- 
tutionality of  the  exeeu  live-congres- 
sional action  in  the  Vietnam  war,  the 
refusal  to  adjudicate  I  he  issue  is  cer- 
tainly    the     wisest    course    during    the 


continuation  of  the  conflict.  There  are, 
alter  all,  other  checks  in  our  system 
than  judicial  review,  the  chief  among 
them  being  the  election  of  a  President. 

Let  me  briefly  apply  these  tests  to 
the  constitutional  issues  in  the  Vietnam 
conflict.  First,  the  present  magnitude  of 
the  Vietnam  war  in  terms  of  troop 
levels,  casualties,  and  impact  on  the 
nation  strongly  militates  for  requiring 
congressional  authorization.  1  would  say 
that  the  point  at  which  congressional 
authorization  should  be  required  in 
Vietnam  was  the  initiation  in  February 
I <)C>.r>  of  the  regular  mlcrdictivc  air 
attacks  against  the  North  ami  the  first 
sustained  use  of  regular  U.S.  combat 
units  in  the  summer  and  fall  of  19(»5. 

And  though  I  believe  that  at  the 
current  level  of  hostilities  congressional 
authorization  should  be  required,  given 
the  Korean  experience  and  the  breadth 
of  Fxeculive  authority  acquiesced  in  by 
both  Congress  and  the  President  for  the 
last  50  years,  argument  to  the  contrary 
can  certaiidy  be  in  good  faith. 

Second,  congressional  authorization 
need  not  and  should  not  take  the  form 
of  a  formal  declaration  of  war.  A  joint 
resolution  authorizing  the  use  of  com- 
bat forces  in  hostilities  in  Vietnam,  such 
as  the  Tonkin  Gulf  Resolution  of  Au- 
gust J 964,  is  preferable  and  adequate. 
Preferable  since  there  is  no  good  reason 
to  declare  war,  since  a  formal  declara- 
tion of  war  might  connote  an  objective 
of  subjugating  North  Vietnam  and  thus 
widening  the  war,  and  since  avoidance 
of  NLF  recognition  at  too  earl)  a  stage 
in  the  negotiating  process  or  prior  to 
reciprocal  concessions  may  be  an  impor- 
tant diplomatic  goal.  And  adequate 
since  Congress  authorized  President 
Johnson  to  use  the  Armed  Forces  "to 
assist  any  member  or  protocol  stale  of 
SEATO  requesting  assistance  in  de- 
fense," and  the  President's  use  of  \J.S. 
forces  in  Vietnam  pursuant  to  this 
resolution  is  constitutionally  authorized 
executive-congressional  action.  Some 
argue   that  Congress   was   not  aware  ol 
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the  magnitude  of  the  war  which  it  was 
authorizing,  that  the  Tonkin  (lull  Reso- 
lution was  hurried  through  Congress 
with  a  sense  of  urgency  precluding 
adequate  consideration,  that  Congress 
was  poorly  informed  as  to  the  extent  of 
attacks  on  American  ships,  and  that 
therefore  the  resolution  cannot  be  taken 
as  sufficient  congressional  authoriza- 
tion. But  the  language  of  the  resolution 
is  certainly  broad  enough  to  include  the 
present  hostilities.  It  is  that  "Congress 
approves  and  supports  the  determina- 
tion of  the  President,  as  Commander  in 
Chief,  to  take  all  necessary  measures  to 
repel  any  armed  attack  against  the 
forces  of  the  United  Stales  and  to 
prevent  further  aggression."  And  I  be- 
lieve that  a  fair  reading  of  the  congres- 
sional  debates  in  their  entirely  shows 
that  although)  there  was  confusion  and 
disagreement  about  the  scope  of  the 
authorization,  the  Congress  and  the 
Senate  floor  leader  of  the  resolution, 
Senator  Fulbright,  were  aware  that  Con- 
gress was  giving  the  President  the  au- 
thority, within  his  discretion,  to  take 
whatever  action  he  deemed  necessary 
with  respect  to  the  defense  of  South 
Vietnam.  In  fact,  that  is  the  wording  of 
an  exchange  on  the  floor  of  the  Senate 
between  Senators  Fulbright  and  Cooper. 
The  same  exchange  indicated  an  under- 
standing that  the  resolution  was  in- 
tended to  ratify  the  constitutional  pro- 
cess requirement  of  article  IV  of  the 
SEATO  Treaty.16 

Although  consideration  of  the 
Tonkin  Gulf  Resolution  was  hasty, 
President  Johnson  clearly  went  to 
Congress  because  of  his  awareness  of 
doubts  raised  during  the  Korean  war 
as  a  result  of  President  Truman's 
failure  to  request  formal  congressional 
authorization.  The  attacks  on  Ameri- 
can ships  in  the  Gulf  of  Tonkin  were 
the  opportunity  but  not  the  object  of 
the  resolution. 

The  Tonkin  Gulf  Resolution  has  also 
been  attacked  as  an  invalid  delegation  of 
l he  congressional  war  power.  But  even  if 


there  is  a  constitutional  requirement  as 
to  the  breadth  of  congressional  delega- 
tion of  the  war  power  to  the  President, 
a  proposition  open  to  considerable 
doubt,  the  Congress  which  passed  the 
Tonkin  Gulf  Resolution  was,  I  believe, 
reasonably  informed  of  the  circuin- 
stances  giving  rise  to  the  need  for  the 
use  of  U.S.  forces.  It  was  aware  that 
there  was  an  ongoing  guerrilla  war  in 
Vietnam  which  had  been  escalating 
since  1959,  that  the  United  States  had 
had  over  12,000  advisory  troops  there 
since  1962,  a  figure  dramatically  on  the 
increase  since  then,  and  that  recently 
the  President  had  ordered  retaliatory  air 
strikes  on  facilities  in  the  North.  As 
such,  Congress  was  validly  exercising  its 
war  power  no  matter  how  desirable  or 
illuminating    additional    debate    might 

have  been. 

Although    there    are,    as    indicated, 

difficulties  in  reading  loo  much  into 
appropriation  measures  or  other  indicia 
of  congressional  authorization,  the  sub- 
sequent refusal  to  repeal  the  Tonkin 
Gulf  Resolution  and  passage  of  military 
appropriation  measures  also  lend  some 
congressional  authority  to  President 
Johnson's  actions.  This  is  particularly 
true  of  the  $700  million  special  Viet- 
nam appropriation  measure  of  May 
1965.  This  measure,  requested  shortly 
after  President  Johnsons  major  step-up 
of  the  U.S.  response,  was  billed  as  an 
opportunity  for  expression  of  congres- 
sional opinion  on  the  buildup. 

Lastly,  although  there  are  those;  who 
argue  for  judicial  review  of  the  constitu- 
tionality of  the  authorization  of  the  use 
of  American  forces  in  Vietnam,  the  lack 
of  standards,  the  availability  of  other 
checks  in  the  system,  and  the  possibly 
grave  impact  on  the  course  of  negotia- 
tions strongly  suggest  the  lack  of  wis- 
dom of  judicial  review  of  such  questions 
while  the  war  continues.  Without  pass- 
ing judgment  on  all  future  questions 
which  may  arise,  the  constitutional 
questions  involved  in  the  use  of  the 
Armed   Forces  in  Vietnam  should  best 
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be  left  to  resolution  between  Congress  precisely  where  the  line  should  be 
and  the  President  and  almost  certainly  drawn,  we  can  take  comfort  in 
will  be.  Arthur  Schlesinger,  Jr.'s  point  that 
If  in  grappling  with  these  questions  sometimes  the  genuine  intellectual 
there  is  a  complexity  that  tends  to  difficulty  of  a  question  makes  a  de- 
overwhelm,  or  if  we  vacillate  from  gree  of  vacillation  and  mind  changing 
time    to    time    in    our    thinking   as   to  eminently  reasonable. 
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PRESIDENTIAL  CONTROL  OF  NUCLEAR  WEAPONS 


IN  LIMITED  WAR  SITUATIONS 


Hugh  F.  Lynch 


Since  6  August  1915,  when  the 
United  States  employed  the  first  atomic 
device  in  warfare,  President  Truman's 
decision  to  employ  that  weapon  lias 
been  both  roundly  praised  and  thor- 
oughly condemned.  It  has  been  tin; 
subject  of  apologia  by  participants  in 
the  wartime  decisionmaking  process;  it 
has  been  elucidated  by  the  members  of 
the  scientific  advisory  committee  ap- 
pointed by  President  Roosevelt;  and  it 
has  been  defended  by  the  most  promi- 
nent statesmen  of  tin;  century. 

President  Truman  in  his  Memoirs  has 
unequivocally  claimed  responsibility  for 
the  decision  on  the  use  of  the  bomb  in 
these  words:  'The  final  decision  to  use 
the  bomb  was  up  to  me.  I. el  there  be  no 
mistake  about  it." 

Two  decades  later  an  interesting  but 
somewhat  alarming  study  contended 
that    the    decision    to   bomb     liroshima 


and  Nagasaki  was  not  really  Harry  Tru- 
man's. Writing  in  Political  Studies, 
Daniel  Snowman  argued  forcefully  that 
a  reasonable  alternative  was  denied  the 
(Commander  in  Chief,  that  many  lim- 
iting decisions  had  preceded  the  death 
of  Franklin  Roosevelt,  that  with  only 
one  exception  all  of  the  President's 
advisers  favored  use  of  the  new  weapon 
against  Japanese  cities,  and  that  the 
circumstances  and  coals  of  the  war  and 
the  investment  of  $2  billion  and  3  years 
of  work— including  that  of  some  of  the 
most  talented  scientists  in  the  world  — 
compelled  an  affirmative  decision. 

In  implying  that  Truman's  political 
life  demanded  acquiescence  in  a  deci- 
sion which  was  in  lacl  outside  ol  his 
control,  Mr.  Snowman  postulates  a  com- 
bination of  circumstances  which  only 
the  character  of  a  Lincoln  could  defy. 
Rut    the    most    disquieting   (dement   of 
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Snowman's  monograph  is  liis  assertion 
that  the  factors  which  helped  lo  pro- 
duce the  compliance  of  1945  still 
prevail. 

The  United  States  today  continues  to 
fight  its  longest  war,  enduring  some  of 
the  most  restrictive  rules  of  engagement 
ever  voluntarily  endured  by  a  major 
power.  In  our  second  major  war  since 
Hiroshima,  tin;  leaders  of  the  Armed 
Forces  of  the  United  Slates  find  that 
their  political  superiors  have  done  what 
General  MacArlhur  said  could  not  he 
done:  instead  of  seeking  complete  vic- 
tory, they  have  pursued  limited  goals. 
Some  military  leaders  now  believe  our 
nuclear  weapons  have  been  needlessly 
but  tightly  shackled,  with  great  detri- 
ment to  our  national  interests.  Promi- 
nent among  these  men  is  Gen.  Curtis  E. 
Lemay,  former  Chief  of  Staff  of  the  Air 
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orce. 

While  both  Mr.  Snowman's  conten- 
tion and  the  fears  of  General  Lemay 
may  well  be  far  from  the  truth  of  the 
situation  today,  they  point  up  the  need 
for  investigation  of  the  Presidential 
decisionmaking  process  regarding  ihe 
use  of  nuclear  weapons.  Our  duel 
Executive  should  neither  be  so  re- 
stricted by  the  lack  of  feasible  options 
on  the  battlefield  that  he  is  forced  lo 
abandon  the  caution  prescribed  by  his 
own  judgment  nor  so  limited  by  extra- 
neous factors  that  he  cannot  authorize 
the  use  of  nuclear  weapons  when  he 
feels  they  must  be  employed. 

It  is  the  purpose  of  this  paper  to 
examine  the  Presidential  decisionmaking 
process  in  order  lo  identify  those  forces 
which  restrict  the  President's  freedom 
of  action  on  the  nuclear  question  and, 
further,  to  determine  whether  or  not 
freedom  of  choice  actually  remains  with 
ihe  Commander  in  Chief. 

In  this  decade  ihe  element  of  choice 
lor  ihe  use  or  nonuse  ol  nuclear 
weapons  does  not  demand  close  exami- 
nation in  ihe  context  of  general  nuclear 
war  so  much  as  in  the  limited  or  local 
war   environment,    for    there    has    been 


worldwide  recognition  of  the  irratio- 
nality of  unrestricted  thermonuclear 
bombardment  under  any  circumstances. 
Many  nuclear  strategists  and  ordinary 
citizens  alike  doubt  the  wisdom  of  any 
bilateral  or  multilateral  use  of  nuclear 
weapons.  It  is  a  common  fear  on  both 
sides  of  the  "Iron  Curtain"  that  any 
employment  of  tactical  nuclear  weapons 
in  Europe  will  introduce  an  element  of 
instability  which  could  rapidly  escalate 
to  the  intercontinental  nuclear  conflict 
equally  feared  by  all.  Thus  it  would 
appear  more  important  lo  examine  the 
more  tempting  decision  lo  employ  tac- 
tical nuclear  weapons  in  limited  wars 
outside  the  NATO/Warsaw  Pact  area. 
This  is  the  decision  which  the  President 
of  ihe  United  Stales  will  most  likely 
fact;  in  the  periodic  crises  and  pro- 
tracted local  wars  likely  lo  occur  in  the 
last  third  of  the  20lh  century. 

Before;  proceeding  further,  it  would 
be  useful  lo  define  the  term  "limited 
war.'  A  number  of  recent  books  have 
provided  excellent  definitions  of  the 
"limited  war"  concept,  one  of  which  is 
Robert  Osgood's,  published  in  1957: 

...[a  war  J  in  which  tin;  bel- 
ligerents restrict  the  purposes  for 
which  they  fight  lo  concrete,  well- 
defined  objectives  that  do  not 
demand  the  utmost  effort  of 
which  the  belligerents  are  capable 
and  that  can  he  accommodated  in 
a  negotiated  settlement.  Generally 
speaking,  a  limited  war  actively 
involves  only  two  (or  very  few) 
major  belligerents  in  the  fighting. 
The  battle  is  confined  to  a  local 
geographic  area  and  directed 
against  selected  targe  Is— primarily 
those  of  direct  military  impor- 
tance. It  demands  of  the  bellig- 
erents oidy  a  fractional  commit- 
ment of  their  human  and  physical 
resources.  It  permits  their  eco- 
nomic, social,  and  political  pat- 
terns of  existence  to  continue 
without  serious  disruption. 
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litis  definition  adequately  describes  the 

concept  o!  limited  war  lor  ihc  purposes 
ol  ihis  paper. 

Tactical  nuclear  weapons  are  more 
defiant  of  accurate  description.  Indeed, 
it  has  been  said  that  it  appears  impos- 
sible to  draw  a  sharp  line  between  the 
two  classes.  This  difficulty  is  not  unre- 
lated to  the  larger  problem  of  escalation 
once  nuclear  weapons  have  been  intro- 
duced to  the  battlefield.  Neither  the 
Joint  Chiefs  of  Stall  nor  some  of  the 
best  authors  on  nuclear  warfare  attempt 
to  precisely  define  tactical  nuclear 
weapons.  Bernard  Krodie  maintains  that 
even  their  employment  does  not  clearly 
distinguish  between  the  two  categories. 
lie  has  claimed  that  the  weapons 
dropped  at  Hiroshima  and  Nagasaki 
were  as  much  tactical  bombs  as  stra- 
tegic, "since  their  vields  were  of  a  size 
now  regarded  as  falling  entirely  within 
the  tactical  range.,,9 

Any  attempt  at  quantification  of  the 
parameters  of  tactical  nuclear  weapons 
can  only  be  a  very  rough  approximation 
and  may  be  quickly  rendered  obsolete 
by  virtue  of  another  generation  of  weap- 
onry. Therefore,  at  the  risk  of  arbitrari- 
ness and  in  disagreement  with  Ibodie, 
the  following  functional  definition  by 
Glenn  II.  Snyder  will  be  accepted: 
".  .  .  tactical  nuclear  weapons  an:  short- 
range  weapons  of  relatively  low  explo- 
sive fiower,  deployed  on  or  near  the 
battlefield  area,  to  he  used  for  striking 
at  military  targets  in  the  combat  area  or 
directly  behind  it."1  ° 

While  the  above  definitions  are  gen- 
cral  enough  to  apply  to  most  competi- 
tive situations  between  a  major  nuclear 
power  and  the  agent  or  proxy  of 
another  major  nuclear  power,  direct 
confrontations  of  two  major  nuclear 
powers  simply  cannot  be  categorized  in 
this  manner.  \\y  a  process  of  formal 
alliance  ami  repealed  diplomatic  pro- 
nouncements, the  United  Stales  has 
defined  our  interest  in  NATO  as  "vital." 
An  attack  by  the  Warsaw  Pact  nations 
upon    our    European    allies    would    be 


regarded  almost  as  an  attack  upon  the 
United  Stales  itself.  This  presently 
unique  situation  thus  defies  the  defini- 
tions and  considerations  of  this  paper.  A 
different  set  of  rules  applies.  The  ability 
of  either  side  to  restrict  any  bat  tie  front 
in  Kurope  to  "limited  war"  or  to  avoid 
rapid  escalation  to  general  nuclear  war, 
following  the  use  of  tactical  nuclear 
weapons  is  seriously  questioned  by  even 
the  most  olpimistic  strategists.  In  the 
future,  confrontations  with  another 
growing  nuclear  force,  that  of  the 
People  s  Republic  of  China,  may  also 
defy  the  stipulations  of  limited  war.  I » 1 1 1 
for  now,  the  one  exception  contrary  to 
the  "rules"  of  limited  war  and  which, 
therefore,  is  not  considered  within  the 
purview  of  this  paper,  is  the  NATO/ 
Warsaw  Pact  competition  in  Kurope. 
With  that  single  exception  we  will  pro- 
ceed to  look  at  the  forces  which  im- 
pinge upon  the  President  in  arriving  at 
his  decision  on  tin;  use  of  nuclear 
weapons. 

Advisers,  Consenters  and  Dissenters. 
A  European,  commenting  on  nuclear 
strategy  and  deterrence  in  NATO,  once 
claimed  that  what  really  mattered  was 
not  so  much  to  have  a  finger  on  the 
nuclear  trigger,  but  rather  "to  partici- 
pate lully  in  ihe  formulation  of  ideas, 
policy  and  strategy  that  together  make 
up  the  doctrine  on  which  the  decision 
of  the  American  President  must 
depend."  It  is  this  process  of  the 
formulation  of  nuclear  doctrine  which 
we  shall  now  examine  in  order  to 
determine  if  the  President  is  a  captive  of 
the  political  system  which  he  heads  or  a 
free  agent  with  full  power  to  employ  or 
not  employ  nuclear  weapons. 

Any  President's  decision  on  the  use 
of  nuclear  weapons  should  be  condi- 
tioned by  many  years  of  experience  in 
Government.  Hopefully,  the  individual 
strategic  lenses  he  wears  will  be  care- 
fully  ground  by  exlensive  contact  wilh 
the  more  relevant  theories  of  deterrence 
and  with  an  intimate  knowledge  of  the 
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game  of  practical  international  politics. 
Even  our  more  well-prepared  Presidents, 
however,  have  usually  been  better 
trained  for  the  domestic  arena  through 
many  years  of  campaigning  and  poli- 
ticking. Further,  there  are  practical 
limits  to  any  one  man's  preparation  for 
all  the  decisions  referred  to  a  President 
for  final  resolution.  The  Commander  in 
Chief  must  rely  to  some  extent,  on  the 
decisions  of  his  predecessors  and  the 
options  presented  by  his  advisers. 

One  might  plausibly  assume  thai 
preeminent  among  these  advisers  would 
be  the  Joint  Chiefs  of  Staff  and  the 
large  staffs  supporting  them.  However, 
this  is  not  true.  The  most  significant 
structural  evidence  of  the  existing  lack 
of  appreciation  for  the  military  view- 
point is  the  absence  of  the  Chairman  of 
the  Joint  Chiefs  from  the  statutory 
membership  of  the  National  Security 
Council.  Although  his  opinions  may  be 
presented  personally  upon  invitation  lo 
NSC  meetings  or  through  the  member- 
ship on  the  NSC  of  the  Secretary  of 
Defense,  his  presence  is  not  required  by 
law. 

One  need  only  examine  the  recent 
literature  on  Presidential  politics  and 
foreign  affairs  to  find  repealed  refer- 
ences to  Presidential  mistrust  of  military 
advice  on  the  use  of  nuclear  weapons 
since  1945.  Former  Secretary  of  State 
Dean  Acheson  in  recalling  the  out- 
spoken, public  advice  from  the  Defense 
Establishment  on  employment  of  the 
atomic  bomb  during  the  Korean  war 
wrote: 

In  August,  Secretary  of  the 
Navy  Francis  P.  Matthews  in  a 
speech  in  Boston  called  for  pre- 
ventive war.  He  was  made  Ambas- 
sador lo  Ireland.  Then  General 
Orville  Anderson,  Commandant  of 
the  Air  War  College,  announced 
that  the  Air  Force,  equipped  and 
ready,  only  awaited  orders  lo 
drop  its  bombs  on  Moscow.  He 
was  retired.12 


The  doubts  of  another  adminis- 
tration in  another  decade  were  reflected 
in  Bobby  Kennedy's  book  on  the  Cuban 
missile  crisis  published  after  his  own 
death.  In  Thirteen  Days,  he  wrote  of 
JFK's  impressions  on  the  military  advice 
received: 

But  he  was  distressed  that  the 
representatives  with  whom  he 
met,  with  the  notable  exception 
of  General  Taylor,  seemed  to  give 
so  little  consideration  to  the  im- 
plications of  the  steps  they  sug- 
gested. .  .  .  On  that  fateful  Sunday 
morning  when  the  Russians 
answered  they  were  withdrawing 
their  missiles,  it  was  suggested  by 
one  high  military  advisor  that  we 
attack  Monday  in  any 
case.  .  .  .  President  Kennedy  was 
disturbed  by  this  inability  to  look 
beyond  the  limited  military  field. 
When  we  talked  about  this  later 
he  said  we  had  to  remember  they 
were  trained  to  fight  and  wage 
war— that  was  their  life.  Perhaps 
we  would  feci  more  concerned  if 
they  were  always  opposed  lo 
using  arms  or  military  means-  lor 
if  they  would  not  be  willing,  who 
would  be?  But  this  experience 
pointed  out  for  us  all  the  impor- 
tance of  civilian  direction  and 
control  and  the  importance  of 
raising  probing  questions  to  mili- 
tary recommendations. 

While  this  last  statement  demon- 
strates the  basic  skepticism  among  poli- 
tical leaders  for  military  solutions,  at 
the  same  time  it  also  reveals  a  respect 
for  the  duty  of  the  Joint  Chiefs  to  "tell 
it  like  it  is,"  to  report  the  military 
sil nation  as  military  men,  and  after  that 
for  the  political  leaders  to  make  the 
political  decisions  and  stand  responsible 
for  them. 

On  the  nuclear  issue  many  con- 
flicting positions  have  been  taken  by 
high-ranking  men  in  uniform.  For  every 
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one  who  would  recommend  llic  use  of 
nuclear  weapons  in  limited  war,  there 
has  been  another  like  Vice  A  dm.  Charles 
E.  "Cat"  Brown,  former  Commander, 
6th  Fleet,  who  publicly  stated:  "I  have 
no  faith  in  so-called  controlled  use  of 
atomic  weapons.  ...  1  would  not  recom- 
mend the  use  of  atomic  weapons,  no 
matter  how  small,  when  both  sides  have 
the  power  to  destroy  the  world." 
Admiral  Brown  added  that  he  did  not 
believe  there  was  any  dependable  dis- 
tinction between  tactical,  or  localized 
and  restricted  targets  or  situations,  and 
strategic  or  unlimited  situations.1 

It  often  happens  that  Presidents  will, 
in  times  of  crisis,  turn  for  advice  not  to 
the  military,  but  to  a  group  of  Ameri- 
cans not  always  respectfully  referred  to 
as  "the  intellectuals."  Since  World  War 
II  the  number  of  people  outside  the 
Military  Establishment  professionally 
engaged  in  the  study  of  defense  policy 
has  grown  from  a  handful  to  hun- 
dreds.15 The  President  of  the  United 
States  can  now  choose  among  defense 
intellectuals  from  research  corporations 
and  campuses  for  alternative  sources  of 
advice.  The  growth  of  "think  lairks," 
such  as  the  Hand  Corporation,  the 
Institute  for  Strategic  Studies,  and  the 
Hudson  Institute,  has  been  more  than 
matched  by  tin;  growth  of  self-styled 
institutes  that  have  appeared  on  the 
campuses  of  the  finest  universities  in  the 
country.  These  academicians  have  had  a 
strong  impact  on  the  formulation  of 
policy  in  Washington  through  their 
writings  and  consultative  services. 

The  "McNamara  phenomenon'1 
introduced  a  group  of  these  intellectuals 
called  "the  whiz  kids,"  and  it  would  be 
politically  naive  not  to  recognize  that 
this  element  is  here  to  stay.  The  military 
services  should  care  lull  y  note-as  one 
professional  While  House  observer  has 
noted  — that  the  young  Ph.D.'s  who  com- 
pose this  group  have  been  found  quite 
useful.  They  still  hold  key  positions  in 
tin;  Office  of  the  Secretary  of  Defense 


and  the  burgeoning  staff  of  the  National 
Security  Council.1  6 

It  is  very  important  to  remember  the 
influence  of  such  advisers  on  the  formu- 
lation of  strategy  and  in  crisis  manage- 
ment. Their  background  briefings  and 
policy  papers  provide  the  intellectual 
blinders  through  which  any  President 
will  view  a  crisis. 

Although  these  "defense  intel- 
lectuals" can  be  found  in  any  number  of 
agencies  from  OS1)  (Office  of  the  Secre- 
tary of  Defense)  to  OEP  (Office  of 
Emergency  Preparedness),  those  who 
are  closest  to  the  President  will  have 
greatest  influence.  The  "President's 
Men"  serve  a  most  valuable  function. 
Their  ability  to  advise  the  President 
without  reference  to  bureaucratic  pro- 
cedures or  competitions  will  always 
encourage  Presidential  trust  in  a  small 
group  of  able  men.  From  one  adminis- 
tration to  another,  their  collective  name 
may  change  — for  example  JFK's 
"EXCOM"  and  LBJ's  "Tuesday 
Lunch"— but  their  function  will  remain 
the  same.  The  composition  of  this  group 
may  he  virtually  the  same  as  the 
National  Security  Council  or  may  in- 
clude few  of  those  positions,  depending 
on  the  style  of  the  President.  He  can  use 
the  NSC  as  little  or  as  much  as  he 
wishes,  lie  is  solely  responsible  lor 
determining  what  policy  matters  will  be 
handled  within  its  framework.  '  It  is 
for  this  reason  that  tin;  President  can 
and  should  be  held  accountable  for  his 
decisions.  Though  the  system  he  uses 
may  limit  the  options  or  advice  that  are 
presented  to  him,  it  is  the  President 
himself  who  determines  his  working 
environment.  This  dominance  of  the 
personality  of  one  man  disturbed  poli- 
tical scientists  in  the  years  before 
nuclear  power  and  now  generates  even 
more  concern.  In  1941  Edwin  Corwin 
of  Princeton  expressed  fear  thai  I  he 
Presidency  had  become  dangerously  per- 
sonalized in  two  ways: 
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.  .  .  first,  that  the  leadership  which 
it  affords  is  dependent  altogether 
on  the  accident  of  personality 
against  which  our  haphazard 
method  of  selecting  presidents  of- 
fers no  guarantee;  and,  secondly, 
that  there  is  no  governmental 
body  which  can  be  relied  upon  to 
give  the  President  independent  ad- 
vice and  which  he  is  nevertheless 
hound  to  consult.1 

More  recently,  Henry  Steele  Coin- 
mager  expressed  his  views  on  Presiden- 
tial power  from  a  different  aspect: 

.  .  .  the  possession  of  power  en- 
courages and  even  creates  con- 
ditions which  seem  to  require  ils 
use,  and  .  .  .  the  greater  and  more 
conclusive  the  power  the  stronger 
the  argument!  for  its  use.  Those; 
who  possess  authority  want  to 
exercise  it:  children,  teachers, 
bosses,  bureaucrats,  even  soldiers 
and  statesmen.  .  .  .  Men  who  pos- 
sess power  think  it  a  shame  to  let 
power  go  to  waste  and  sometimes, 
perhaps  unconsciously,  they  man- 
ufacture situations  in  which  it 
must  he  used.  .  .  .  All  this  was 
dangerous  hut  not  intolerable  in 
the  pre-alomic  age;  it  is  no  longer 
tolerable.20 

All  the  foregoing  might  suggest  that 
the  President  has  complete  freedom, 
after  all  the  advice  is  in,  to  use  or  not  to 
use  the  unclear  weapons  under  his  com- 
mand. Such  a  conclusion  would  be 
erroneous.  For  as  one  experienced 
White  Mouse  adviser  has  commented, 
|  it  |  is  clear  ...  that  a  President's 
authority  is  not  as  great  as  his  respon- 
sibility and  that  what  is  desirable  is 
always  limited  by  what  is  possible  or 
permissible. 

It  woidd  be  foolish  for  a  President  to 
ignore  the  opposition  and  limitations  he 
faces  outside  the  executive  branch.  The 
greatest  check  on  (he  President's  power 


is  the  Congress.  Yet  it  has  been  in  the 
field  of  foreign  affairs  and  strategy- 
making  where  Congress,  at  least  until 
the  late  1%0's,  showed  its  greatest 
weakness.  The  few  Congressmen  who 
have  been  experts  in  defense  policy  have 
acted  chiefly  as  lobbyists  with  the  exec- 
utive branch.  Instead  of  seeking  strength 
in  Congress  for  their  point  of  view,  most 
have  used  their  resources  to  get  a 
hearing  with  the  President. 

One  study,  by  James  Robinson,  in 
which  he  tabulates  foreign  policy  and 
defense  issues  from  the  late  I93()'s  to 
1961,  shows  dominant  influence;  by 
Congress  in  only  one  case  out  of  seven, 
the  1954  decision  not  to  intervene  witli 
armed  force  (souk;  say  including  nuclear 
weapons)  in  Indochina.  "  That  one 
decision  symbolizes  for  Congress  today 
a  stale  of  affairs  which  it  hopes  to 
achieve  in  the  near  future. 

According  to  Chalmers  Roberts  of 
the  Washington  Post,  certain  congres- 
sional leaders  were  invited  in  1954  to 
the  State  Department  to  consider  a  joint 
resolution  to  be  presented  to  Congress 
which  would  permit  the  use  of  air  and 
naval  power  in  Indochina.  Two  Senators 
are  reported  to  have  asked  questions  ol 
the  briefers.  First,  Senator  Clements 
asked  whether  the  Chairman  of  the 
Joint  Chiefs  had  the  .support  of  his 
colleagues  and  was  told  that  none  of  tin; 
other  chiefs  approved.  Then  Senator 
Lyndon  R.  Johnson  asked  whether  any 
U.S.  allies  had  been  consulted  and  was 
told  they  had  not  been.  Roth  answers 
wen;  unsatisfactory,  and  the  resolution 
was  never  referred  to  the  full  Congress 
lor    consideration.  It    is    significant 

even  in  this  one  case  of.  effective  con- 
gressional persuasion  that,  of  the  mili- 
tary, Admiral  Radford  stood  alone;  in 
defense  of  the  proposed  course;  of 
action,  and  our  allies  had  not  yet 
concurred. 

Parenthetically,  Ceneral  Uidgway's 
comments  on  this  episode,  written  in 
1950.  include,  among  other  things,  this 
relevant  statement: 


508 


.  .  .  that  same  old  delusive  idea 
was  advanced— that  we  could  do 
things  the  cheap  and  easy  way,  by 
going  into  Indo-China  with  air  and 
naval  forces  alone.  To  me  this  had 
an  ominous  ring.  For  I  felt  sure 
that  if  we  committed  air  and  naval 
power  to  that  area,  we  would  have 
to  follow  them  immediately  with 
ground  forces  in  support. 

I  also  knew  that  none  of  those 
advocating  such  a  step  had  any 
accurate  idea  what  such  an  opera- 
tion would  cost  in  blood  and 
money  and  national  effort.    - 

It  is  also  interesting  to  look  back  at 
the  Cuban  missile  crisis  to  find  Senators 
Richard  B.  Russell  and  J.  William  Ful- 
brighl  arguing  forcefully,  niter  being 
briefed  on  the  action  contemplated  by 
the  administration,  that  blockade  was 
not  a  strong  enough  course.   6 

Other  instances  of  congressional 
weakness  could  be  recited,  ad  nauseum. 
The  situation  has  not  changed  in  Viet- 
nam.  Congress  and  congressional  com- 
mittees have  been  singularly  ineffective 
in  either  forcing  the  administration  to 
apply  "the  force  that  is  required"  to  the 
bombing  of  the  North  "to  see  the  job 
through,"  or  to  require  the  rapid  with- 
drawal of  our  troops  by  any  specific 
deadline.27  When  the  executive  branch 
makes  up  its  collective  and  individual 
mind  to  do  something  in  international 
affairs,  it  still  appears  that  Congress  is 
unable  to  successfully  oppose;  it. 

Domestic  public  opinion  docs  have 
some  effect  on  the  decision  to  use 
nuclear  weapons.  Although  the  exec- 
utive branch,  especially  during  tin; 
FJseidiower  years,  has  on  occasion 
threatened  their  use  rather  subtly  with- 
out suffering  at  the  polls,  the  irreparable 
damage  incurred  when  a  candidate  is 
effectively  labeled  "nuke-happvv  is  ;i 
lesson  which  will  not  be  forgotten  by 
presidential  candidates  for  years  to 
come.    This    political    fact    of    life    was 


recognized  "early  in  the  1904  campaign. 
Said  Time,  magazine:  "While  Gold  water 
vehemently  protests  that  he  is  not  nuke- 
happy,  it  is  this  reputation  that  is 
ruining  his  chances  for  election.  Unless 
and  until  he  can  rid  himself  of  the 
image,  he  hasn't  a  hope  of  entering  the 
White  House."18  Whether  such  a  cam- 
paign prohibition  appreciably  affects 
Presidential  decisions  once  in  office  is 
probably  known  only  by  the  office- 
holders themselves.  Certainly  there  have- 
been  outstanding  demonstrations  of 
political  independence;  by  Presidents  not 
faced  with  reelection.  Harry  Truman 
faced  a  strong  reaction  in  his  handling 
of  General  Mac/Vrthur  and  his  accep- 
tance of  limited  goals  in  Korea;  Lyndon 
Johnson  is  said  to  have  acquiesced  in  a 
"process  of  national  impeachment"  in 
deciding  not  to  run  lor  reelection. 
While  pressures  Irom  American  public 
opinion  would  not  restrain  an  American 
President  in  a  sudden  and  serious  emer- 
gency, certainly  they  would  have  some 
restrictive  effect  on  the  decision  for  a 
first  use  of  nuclear  weapons  against  a 
nounuclear  eneinv  such  as  we  have 
opposed  in  Korea  and  Vietnam. 

The  words  of  Jefferson's  caution  to 
pay  "a  decent  respect  to  the  opinions  of 
mankind,"  still  is  valid  today.  Our  allies 
will  certaiidy  influence  any  decision  to 
use  or  not  use  nuclear  weapons.  World 
public  opinion  also  will  have  some 
measure  of  influence  on   the  President. 

In  late  1950  there  occurred  a  demon- 
stration of  close  interaction  among  the 
members  of  the;  NATO  alliance  upon 
the  U.S.  prosecution  of  tin;  Korean  war. 
When  Harry  Truman  hinted  on  30 
November  that,  if  necessary,  the  atomic 
bomb  would  be  used  in  Korea,  not  even 
a  tactful  "clarification "  in  a  press  re- 
lease later  the  same  day  could  muffle 
the  reaction  in  Europe.  Two  days  later 
the  Prime  Ministers  of  France  and  G real 
Britain  left  for  Washington  to  eonununi- 
eale  their  concern. 

President  Eisenhower  also  responded 
to    British    pressure's   on    the   matter  ol 
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Quemoy  and  Matsu  in  1957.  When 
artillery  pieces  capable  of  firing  nuclear 
weapons  were  transported  to  Quemoy, 
the  message  was  not  lost  on  the  main- 
land Chinese.  Their  shelling  of  the  island 
dropped  off  precipitously.  But  the 
message  was  also  received  in  Great 
Britain,  and  Harold  Macmillan  was 
quick  to  point  out,  quoting  Winston 
Churchill's  statement  during  the 
1954-1955  crisis:  "A  war  to  keep  the 
coastal  islands  for  Chiang  would  not  be 
defensible"  in  Britain.  Eisenhower 
also  noted  in  his  memoirs:  'The  use  of 
even  small  atomic  bombs  could  scarcely 
fail  to  result,  for  a  while,  in  a  worldwide 
feeling  of  revulsion  against  the  United 
States,  a  feeling  which  might  be  lessened 
if  these  relatively  small  weapons  were 
used  solely  against  military  installations 
minimizing  fallout  and  civilian  casu- 
alties. 

From  the  foregoing  it  is  reasonable 
to  conclude  that,  on  the  nuclear  issue, 
the  President  is  responsive  to  many 
pressures  from  many  quarters:  Congress, 
public  opinion,  our  allies,  and  different 
voices  within  the  administration,  lie  can 
undoubtedly  be  influenced  in  his  deci- 
sion, but  that  is  not  the  same  as 
controlling  it.  He  may  have  less  than 
perfect  freedom  because  of  these  pres- 
sures, but  they  by  no  means  preempt  his 
authority,  lie  will  always  have  two 
options:  to  use  or  not  to  use  nuclear 
weapons.  In  a  crisis  situation,  when  the 
need  for  such  weapons  is  greatest,  he 
will  have  the  ability  to  choose  either 
option. 

The  Influence  of  Strategy.  The 
attractiveness  of  limited  war  as  an  alter- 
native to  total  war,"  Brodie  has  written, 
"starts  from  the  fact  that  as  a  matter  of 
national  policy  we  have  conclusively 
forsworn  preventive  war."  This  policy 
may  be  questioned  by  some  of  our  more 
extreme  "hawks,"  but  we  should  con- 
sider briefly  the  comment  of  General 
Ridgway  on  the  efficacy  of  the  bomb  as 
a  tool  of  war  on  the  Asian  Continent: 


On  this  enormous  land  mass 
true  victory  in  war  could  only  be 
obtained  by  defeating  the  enemy's 
armed  forces,  destroying  his  hope 
for  victory  and  his  will  to  resist, 
and  establishing  control  over  his 
land  and  people.  Mass  destruction 
of  his  industrial  resources  is  only 
one  way  to  neutralize  his  capacity 
to  wage  war.  Such  destruction 
may  not  destroy  his  will  to  resist; 
it  may  strengthen  his  determi- 
nation. It  may  have  but  little 
effect  initially  on  his  forces  in  the 
field.  It  establishes  no  ultimate 
control  over  his  land. 

Furthermore,  to  my  mind, 
such  mass  destruction  is  repug- 
nant to  the  ideals  of  a  Christian 
nation.  It  is  incompatible  with  the 
basic  aim  of  the  free  world  in  war 
which  is  to  win  a  just  and  lasting 
peace.  Lasting  peace  can  only  be 
won  by  changing  the  defeated 
aggressor  into  a  constructive  mem- 

her     of      the      society      of      free 
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nations. 

It  is  to  be  hoped  that  these  feelings 
are  shared  not  otdy  by  our  own  national 
leaders,  but  also  by  the  national  leaders 
of  our  opponents.  If  the  enemy  first 
resorts  to  the  use  ol  nuclear  weapons, 
our  option  to  refrain  from  similar  use  is 
almost  certainly  foreclosed.  It  is  incon- 
ceivable to  this  writer  that  any  President 
could  resist  the  imperative  to  retaliate. 

Several  circumstances  might  en- 
courage a  President  to  consider  the  use 
of  nuclear  weapons  when  his  own  better 
judgment  dictated  otherwise.  Any  man 
faced  with  responsibility  for  a  large- 
scale  local  defeat,  a  loss  of  "face," 
prestige,  national  honor,  and  the  lives  of 
"American  boys"  may  well  conclude 
that  the  attendant  risks  of  escalation  are 
now  less  important.  This  situation  is  not 
without  historical  precedent.  In  late 
1950  American  troops  in  Korea  were 
threatened    with    expulsion     from    the 


510 


peninsula  unless  reinforcements  soon 
arrived  to  bolster  their  defenses  or  a 
politieal  settlement  eould  be  achieved 
with  the  North  Koreans.  Here  the  de- 
mands of  military  necessity  con  1(1  have 
forcefully  argued  for  the  use  of  nuclear 
weapons.  A  Pusan  evacuation  might 
have  ended  a  disastrous  campaign.  Yet 
the  extremity  of  that  situation  still  did 
not  guarantee  that  nuclear  authorization 
would  be  forthcoming. 

We  may  not  necessarily  be  correct  in 
assuming  the  enemy  will  again  recklessly 
push  us  to  the  wall  in  the  future.  In  this 
regard  we  must  heed  the  example  of 
President  Kennedy  who,  in  the  events  of 
October  1962,  cautioned:  "We  don't 
want  to  push  |  Khrushchev]  to  a  precipi- 
tous action— give  him  time  to  consider.  I 
don't  want  to  put  him  in  a  corner  from 
which  he  cannot  escape."  Likewise, 
the  autocrats  of  Soviet  Russia  and  Cuba 
may  have  learned  an  important  lesson 
from  the  same  experience.  As  Schelling 
has  pointed  out,  they  may  have  come  to 
realize,  in  the  wake  of  their  under- 
estimation of  the  U.S.  reaction  to  the 
crisis,  that  "however  peaceable  the  Pres- 
ident may  want  to  be,  there  were 
political  limits  to  his  patience." 

Another  common  reason  favoring  the 
use  of  tactical  nuclear  weapons  is  their 
"cost  effectiveness."  Ry  now  the  price 
of  nuclear  weapons  is  less  than  the  cost 
of  high  explosive  weapons  of  equivalent 
yield  and  effectiveness.  More  relevant 
is  the  fact  that  tens  of  thousands  of 
tactical  nuclear  devices  are  already 
"paid  for"  and  stockpiled.  American 
generals  have  claimed  that  this  reason 
alone  dictates  the  use  of  such  econom- 
ical means.  Any  such  urging  ignores 
the  considerations  of  the  increased  costs 
in  human  and  material  resources  re- 
sulting from  the  higher  levels  of  destruc- 
tion obtainable  through  nuclear  warfare. 
The  availability  of  the  cheap  nuclear 
weapons  to  many  slates  argues  against  a 
cost-effective  nuclear  strategy. 

There  is  no  question  of  the  necessity 
for     tactical     nuclear    weapons    in    our 


arsenal.  They  will  always  serve,  just  as 
our  strategic  lCl'IYI's  do,  as  deterrents  to 
blackmail  by  any  nuclear-armed  enemy. 
They  have  been  and  are  being  used  to 
physically  define  our  most  vital  interests 
in  Europe.  They  will  always  provide  the 
nuclear  umbrella  under  which  we  can 
meet  limited  aggressions  with  conven- 
tional force. 

There  are  many  valid  reasons  for 
refraining  from  the  first  use  of  nuclear 
weapons.  Perhaps  the  most  obvious 
brake  is  acknowledgment  that  "the 
moment  we  start  visualizing  them  being 
used  reciprocally,  their  use  ceases  to 
look  overwhelmingly  advantageous  to 
us.'  Nuclear  capabilities  may  prolif- 
erate, and  it  is  not  inconceivable  that 
nuclear  arms  will  someday  be  made 
available  to  many  smaller  slates.  In 
these  circumstances  it  would  be  unwise 
to  "break  the  ice"  by  employing  nuclear 
weapons  for  a  nonvital  purpose. 

In  The  Year  2000,  Herman  Kahn 
contends  that  as  many  as  50  countries 

i  i  4  1 

may  have  access  to  nuclear  weapons. 
Long  before  that  time  the  Chinese 
People's  Republic  will  develop  and 
brandish  tactical  nuclear  weapons.  Their 
behavior  with  respect  to  their  small 
neighbors  on  the  "rim  of  Asia"  will  be 
in  part  conditioned  by  the  previous 
performance  of  other  nuclear  powers. 

An  observation  of  "local  wars"  indi- 
cates that  fanatical  local  leaders  often 
are  determined  to  achieve  their  own 
political  goals  with  little  regard  for  the 
controls  and  agreements  of  the  Great 
Powers.  The  very  obvious  conclusion  is 
that  "indigenous  self-restraint  cannot 
always  be  counted  on  to  keep  local 
conflicts  either  local  or  limited."  The 
dangers  that  will  accrue  when  and  if 
these  leaders  possess  crude  nuclear 
weapons  are  obvious. 

Also  restraining  the  President  is  the 
tradition  of  nonuse  which  has  grown 
and  is  growing.  Lach  year  the  "lire- 
break'  between  conventional  and 
nuclear  weapons  becomes  more  difficult 
to     cross.     One     proponent     of     the 
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"firebreak"  theory,  Thomas  Schelling, 
maintains  that  upon  the  first  use  of 
nuclcars  the  participants  will  have 
moved  out  of  the  realm  of  the  "tac- 
tical" into  the  highest  levels  of  strategic 
bargaining.4     lie  cautions: 

This  is  not  an  event  to  be  squan- 
dered on  an  unworthy  military 
objective.  The  first  nuclear  deto- 
nation can  convey  a  message  of 
utmost  seriousness;  it  may  be  a 
unique  means  of  communication 
in  a  moment  of  unusual  gravity. 
To  degrade  the  signal  in  advance, 
to  depreciate  the  currency,  to 
erode  gradually  a  tradition  that 
might  someday  be  shattered  with 
diplomatic  effect,  to  vulgarize 
weapons  that  have  acquired  a 
transcendent  status,  and  to  de- 
mote nuclear  weapons  to  the 
status  of  merely  efficient  artillery, 
may  be  to  waste  an  enormous 
asset  of  last  resort. 

The  restrictive  factors  listed  above 
would  seem  to  weigh  more  heavily  on 
the  President  than  the  factors  which 
encourage  tactical  nuclear  warfare.  The 
capital  investment  and  cost-effectiveness 
arguments  have  been  set  aside  in  both 
major  limited  wars  in  which  we  have 
been  engaged,  as  well  as  in  numerous 
lesser  engagements.  During  this  time, 
the  nuclear  capabilities  of  both  the 
Soviet  Union  and  the  People's  Republic 
of  China  have  grown.  Now  the  hazards 
of  engaging  the  proxies  of  these  two 
Communist  powers  in  a  bipolar  nuclear 
confrontation  are  increased.  If  the 
reasons  for  avoiding  the  use  of  nuclear 
weapons  were  compelling  in  the  past, 
they  are,  therefore,  even  more  compel- 
ling now. 

Past  Presidential  Decisions.  Strategic 
planners  have  voiced  concern  over  (lie 
question  of  whether  political  leaders 
would  have  the  necessary  will  and  deter- 
mination   to    use    nuclear    weapons   in 


situations  where  they  were  required. 
One  man  who  confounds  such  blanket 
indictments  is  Harry  Truman.  With  tio 
well-defined  nuclear  strategy  to  consult 
and  little  time  for  reflection  on  the 
subject,  he  made  the  decision  to  drop 
atomic  weapons  on  two  Japanese  cities. 
Yet,  when  American  troops  were  com- 
mitted to  combat  in  Korea,  the  same 
man  used  the  utmost  restraint  even 
when  his  forces  were  being  badly 
beaten. 

In  criticizing  the  theory  of  "massive 
retaliation,"  General  Taylor  reviews  this 
decision,  noting  thai,  even  though  ihe 
United  Stales  had  a  virtual  monopoly  of 
nuclear  weapons,  "for  reasons  sufficient 
unto  our  responsible  leaders  at  the 
time,"  the  United  States  chose  to  fight  a 
limited  war  for  limited  objectives.  He 
also  commented  that  "this  was,  and  still 
is,  a  hard  fact  for  many  military  pole- 
mists  to  swallow.' 

Among  them  was  Lt.  Gen.  James  M. 
Gavin,  who  wrote  in  retirement: 

.  .  .  when  the  Korean  situation 
broke  and  the  prospects  of  the 
defeat  of  the  8th  Army  were  real 
and  compelling,  General  Nichols 
and  I  .  .  .  urged  .  .  .  that  we  use 
nuclear  weapons  against  the  North 
Korean  Korccs.  1 1  would  have 
been  militarily  inexcusable  lo 
allow  the  8th  Army  to  be  de- 
stroyed without  even  using  the 
most  powerful  weapons  in  our 
arsenal.  Yet  we  almost  did  so!  .  .  . 
The  situation  in  the  summer  of 
1950  offered  us  a  number  of  well 
worthwhile  tactical  nuclear  targets 
if  we  had  the  moral  courage  to 
make  the  decision  to  use  them. 

Harry  Truman  had  certainly  demon- 
strated the  requisite  "moral  courage"  in 
the  past.  And  in  a  careful  analysis  of  the 
Korean  ease,  Bernard  Brodie  docu- 
mented four  good  reasons  why  Truman 
declined  their  use  this  time.  They  wore: 
(I)  the  Joint  Chiefs  of  Staff  and  civilian 
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policymakers  believed  that  the  Korean 
war  was  a  feint  by  the  Soviets  for  the 
principal  threat  which  would  come  later 
in  Europe;  (2)  local  Air  Force  com- 
manders reported  that  there  were  no 
suitable  targets  for  atomic  weapons  in 
Korea;  (3)  our  allies  were  strongly 
opposed  to  tin;  use  of  atomic  weapons 
in  Korea;  and  (I)  we  also  feared  the 
retaliation  of  the  Soviets,  with  their 
small  stock  of  atomic  weapons,  against 
Pusan  or  targets  in  Japan. 

When  we  consider  the  public  senti- 
ment in  favor  of  the  "old  soldier," 
MacArlhur,  it  might  lie  said  that  the 
Man  from  Independence  earned  that 
title  and  demonstrated  greater  moral 
courage  by  desisting  from  the  use  of  the 
atomic  bomb  in  Korea.  The  full  measure 
ol  his  fortitude  can  only  be  appreciated 
when  one  considers  the  restraint  the 
administration  was  contemplating.  Gen- 
eral Collins  writes  of  the  concern  of  the 
British  in  tin;  conference  of  December 
1950,  previously  referred  to,  and  the 
resulting  agreement: 

In  the  final  conclusions  ol  the 
conferees  it  was  agreed  thai  a 
cease-fire  and  peaceful  solution  ol 
the  conflict,  were  desirable  in  the 
immediate;  future,  if  they  could  he 
secured  on  honorable  terms.  How- 
ever, such  a  solution  would  not  be 
bartered  wilh  the  Chinese  Com- 
munists in  exchange;  for  our  with- 
drawing protection  from  Formosa 
or  Indo-China,  If  no  solution 
could  be  obtained,  the  American 
and  British  troops  would  light  on 
in  Korea  unless  they  were  forced 
out.  The  Secretary  of  State  so 
informed  General  MacArlhur. 
(Emphasis  added) 

In  the  famous  press  statement  which 
prompted  the  allied  conference,  Truman 
had  hinted  that,  now  that  the  Commu- 
nist Chinese  were  in  the  Korean  war,  he 
might  use  nuclear  weapons.  In  the  up- 
roar   that    followed,    the    White    House 


released  a  second  statement  designed  to 
correct  the  situation:  ".  .  .  by  law,  only 
the  President  can  authorize  the  use  of 
the  atom  bomb  and  no  such  autho- 
rization has  been  given.' 

President  Truman  had  revealed  his 
attitude  toward  nuclear  weapons  in 
previous  statements.  'You  have  to 
understand  that  this  isn't  a  military 
weapon"  he  said  firmly,  "so  we  have  got 
to  treat  this  differently  from  rifles  and 
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cannon.  .  .  . 

President  Eisenhower,  on  the  other 
hand,  has  been  held  up  as  an  adherent 
to  the  philosophy  that  nuclear  weapons 
ought  to  be  used  like  artillery,  on  the 
basis  of  efficiency.  Some  would 
doubt,  however,  that  these  were  his  true 
feelings  and  cite  his  willingness  to  nego- 
tiate the  suspension  of  nuclear  testing  as 
clear  evidence  that  he  was  influenced  by 
the  psychological  and  symbolic  status  of 
nuclear  weapons. 

But  it  was  in  this  basic  difference  of 
altitudes,  real  or  posed,  that  the  nuclear 
issue  first  became  a  political  football  in 
the  1952  election.  Prior  to  the  Repub- 
lican Convention,  Ike  had  seen  no  easy 
way  to  (Mid  the  war.  On  f>  June  he 
declared:  "I  do  not  believe  that  in  tin; 
present  situation  there  is  any  clean-cut 
answer  to  bringing  the  Korean  War  to  a 
successful    conclusion.  Two    weeks 

later,  when  meeting  with  the  delegations 
from  Oregon  and  Arizona,  he  refused  to 
advocate  escalation  of  tin;  war.  He 
warned  the  delegates  that  seeking  a 
military  victory  on  the  peninsula  would 
mean  risking  a  general  war.  In  thus 
staling  his  position,  General  Eisenhower 
broke  publicly  wilh  the  MacArthur-Tafl 
strategy  and  that  wing  of  the  Repub- 
lican Partv  which  had  been  berating  the 
Democratic  administration's  limited  war 
philosophy. 

Vet  when  he  became  President,  Ike's 
threat  to  widen  the  war  and  use  atomic 
weapons  was  credited  wilh  being  the 
most  important  element  in  improving 
armistice  negotiations.  It  was  ihis 
willingness     to     threaten     the     use     ol 
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nuclear  weapons  which  also  turned  the 
tide  at  Quemoy  in  1958.  After  three 
nuclear-capable  8-inch  howitzers  were 
brought  ashore  on  the  coastal  island,  the 
Chinese  rescinded  their  test  of  the  will 
of  the  United  States.57  Likewise  in 
Korea  in  1958,  after  similar  capabilities 
were  introduced  there  by  the  U.S. 
Army,  Chinese  troops  withdrew  from 
North  Korea.58 

To  point  to  such  successes  is  not  to 
impute  recklessness  to  the  Eisenhower- 
Dulles  game  of  brinkmanship.  While  Ike 
threatened  the  use  of  nuclear  weapons, 
he  was  fully  aware  of  the  asymmetry  of 
his  adversary's  arsenal.  And  his  other 
moves  demonstrated  a  healthy  respect 
for  the  essential  difference  between 
conventional  and  nuclear  weapons.  It  is 
significant  that  during  the  Lebanon 
landing  in  1958  the  U.S.  Army  had  an 
Honest  John  rocket  afloat  off  Beirut 
but  was  not  allowed  to  land  it  because  it 
could  fire  an  atomic  warhead  as  well  as 
a  conventional  one. 

In  the  struggle  over  Quemoy,  Ike  and 
Dulles  had  prepared  a  memo  for  the 
record  which  considered  the  options 
short  of  tactical  nuclear  weapons.  In 
part,  it  read: 

If  the  Communists,  aeting  on  the 
supposition  that  we  will  not 
actively  intervene,  seek  lo  take 
Quemoy  by  assault  .  .  .  there; 
might  be  a  period  between  the 
beginning  of  assault  and  irrevo- 
cable commitment  when  prompt 
and  substantial  U.S.  intervention 
with  conventional  weapons  might 
lead  the  Chicoms  to  withhold  or 
reverse  their  assault  effort.  Other- 
wise our  intervention  would 
probably  not  be  effective  if  it 
were  limited  to  the  use  of  conven- 
tional weapons.60 

Further,  in  considering  the  challenge 
to  Formosa  by  Chairman  Mao  in  the 
late  summer  of  1958,  Ike  noted  the 
change  of  circumstances  since  the 
previous  threats  of  1 955. 


For  one  thing,  the  Soviets  had 
used  the  intervening  years  to  build 
up  their  nuclear  strike  force, 
which  now  included  a  more  formi- 
dable arsenal  of  hydrogen 
weapons.  I  did  not  doubt  our 
total  superiority,  but  any  large- 
scale  conflict  stimulated  here  was 
now  less  likely  to  remain  limited 
to  a  conventional  use  of  power. 

If  the  Eisenhower  administration  had 
learned  that  nuclear  weapons  could  be 
purchased  with  rubles  as  well  as  dollars, 
subsequent  Presidents  would  have  to 
acknowledge  in  their  strategies  that  they 
also  can  be  purchased  for  francs,  yen, 
and  undoubtedly  many  other  curren- 
cies. 

The  distinctive  philosophy  of  the 
Eisenhower  years  was  first  introduced 
by  Secretary  of  State  John  Foster 
Dulles  when  he  used  the  term  "massive 
retaliation"  in  a  speech  before  the 
Council  of  Foreign  Relations  in  January 
1954.62 

Dulles  emphasized  that  the  policy 
was  a  new  one,  resulting  from  some 
basic  policy  decisions  made  by  the 
National  Security  Council.  'The  basic 
decision, "  he  said,  "was  lo  depend 
primarily  upon  a  great  capacity  to  retal- 
iate, instantly,  and  by  means  and  al 
places  of  our  own  choosing."  The 
benefit  was  to  be  "more  basic  security 
at  less  cost."63 

This  philosophy  was  to  come  under 
fire  from  an  Army  man,  Gen.  Maxwell 
Taylor,  in  his  writings  published  be- 
tween his  term  as  Army  Chief  of  Staff 
for  Eisenhower  and  later  service  as 
Chairman  of  the  Joint  Chiefs  for  Ken- 
nedy. Hut  the  first  official  and  public 
break  in  the  application  of  this  philos- 
ophy came  from  within  the  ranks  of  the 
active-service  military  serving  the  Eisen- 
hower administration.  On  12  November 
1957,  in  Cincinnati,  Ohio,  General 
Lauris  Norslad,  then  Supreme  Com- 
mander of  NATO  forces  in  Europe, 
delivered   a  speech  in  which  he  stated: 
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"If  ...  we  have  means  to  meet  less-than- 
ultimatc  threats  with  a  decisive,  but 
less-than-ultimatc  response,  the  very 
possession  of  this  ability  would  dis- 
courage the  threat,  and  would  thereby 
provide  us  with  essential  political  and 
military  maneuverability. " 

This  was  not  then  called  the  "strate- 
gy of  flexible  response,"  but  it  did 
include  the  basic  philosophy  of  a  paper 
entitled  "A  National  Military  Program" 
which  General  Taylor  had  prepared  for 
the  JCS  in  1956. 65  This  strategy  was  to 
become  the  hallmark  of  the  Kennedy/ 
McNamara  years. 

Before  he  took  office,  President  Ken- 
nedy had  read  and  was  impressed  by 
Taylor's  book  The  Uncertain  Trumpet. 
He  had  campaigned  on  the  so-called 
"missile  gap,"  and  once  in  office  he 
initiated  a  review  of  U.S.  and  Soviet 
ICBM  capabilities.  Before  the  results  of 
this  survey  were  known,  JFK,  in  four 
separate  passages  of  his  first  defense 
message  to  Congress  on  28  March  1961, 
renounced  any  intention  to  exercise  a 
first-strike  option.  It  was  a  speech 
intended  as  much  for  Russian  ears  as 
any  others.  And  it,  like  future  policy 
statements  and  actions,  was  calculated 
to  remove  much  of  the  instability  of  the 
nuclear  arms  race. 

On  tactical  nuclear  weapons  the  mes- 
sage was  clear.  Maxwell  Taylor's  out- 
look had  been  clearly  stated  in  his 
proposed  "New  National  Military  Pro- 
gram.' "The  question  of  using  atomic 
weapons  in  limited  wars  would  be  met 
by  accepting  the  fact  that  primary 
dependence  must  be  placed  on  conven- 
tional weapons  while  retaining  readiness 
to  use  tactical  atomic  weapons  in  the 
comparatively  rare  cases  where  their  use 
would  be  to  our  national  interest."67 

The  same  attitudes  were  pervasive;  in 
the  Defense  Establishment.  Deputy 
Secretary  Roswell  Cilpalrie  said  on  () 
June  1961  that  he,  lor  one,  had  "never 
believed  in  a  so-called  limited  nuclear 
war.  I  just  don't  know,"  he  continued, 
"how  you  build  a  limit  into  it  once  you 


start  using  any  kind  of  nuclear  bang."68 
And  there  was  concern  in  Defense 
that  we  might  not  have  adequate  con- 
ventional defense  to  refrain  from  using 
nuclear  weapons  when  we  would  have 
preferred  to  limit  our  response  to  ag- 
gression. "The  decision  to  employ  tacti- 
cal nuclear  weapons,"  testified  Secre- 
tary McNamara  before  the  House 
Armed  Services  Committee  in  January 
1963,  "should  not  be  forced  upon  us 
simply  because  we  have  no  other  way  to 
cope  with  a  particular  situation."  9 
Another  "defense  intellectual,"  Alain 
Enthovcn,  stressed  the  same  view  in  a 
major  statement  later  the  same  year: 

We  will  have  no  sensible  alter- 
native to  building  up  our  conven- 
tional forces  to  the  point  at  which 
they  can  safely  resist  all  forms  of 
non-nuclear  aggression.  Our  forces 
will  be  adequate  if  we  can  never 
be  forced  because  of  weakness  to 
be  the  first  to  have  to  resort  to 
nuclear  weapons.7 

After    leaving    the    Defense    Depart- 
ment in  1968,  McNamara  recalled: 

.  .  .  strategic  nuclear  forces  in 
themselves  no  longer  constituted  a 

credible  deterrent  to  the  broad 
range  of  aggression,  if  indeed  they 
ever  had  in  the  past.  ...  we  could 
not  substitute  tactical  nuclear 
weapons  for  conventional  forces 
in  the  types  of  con  diets  that  were 
most  likely  to  involve  us  in  the 
period  of  the  1960s. 

We  agreed,  of  course^  that  an 
effective  tactical  nuclear  capa- 
bility was  essential  to  our  over-all 
strategy.  But  we  also  felt  very 
strongly  that  the  decision  to  em- 
ploy such  nuclear  weapons  should 
not  he  forced  upon  us  simply 
because  we  had  no  other  means  to 
cope  with  conflict.  We  recognized 
then  what  has  become  so  obvious 


515 


now,  that  there  would  inevitably 
be  many  situations  in  which  it 
would  be  neither  feasible  nor  ad- 
visable    to    use     tactical     nuclear 

7  1 
weapons. 

When  faced  with  the  tough  decision, 
President  Kennedy  was  not  at  all  in- 
clined to  use  the  nuclear  weapon  except 
in  dire  circumstances.  In  1961,  when 
considering  intervention  in  Laos,  the 
question  of  the  possible  alternatives  for 
rescuing  a  contingent  trapped  in  the 
landlocked  country  was  raised.  The 
response  from  the  military  was  that 
Hanoi  would  have  to  be  destroyed, 
probably  using  nuclear  weapons.  Presi- 
dent Kennedy  opted  for  diplomatic 
measures.72  Again,  during  the  Cuban 
missile  crisis,  a  member  of  the  Joint 
Chiefs  argued  that  the  United  States 
could  use  nuclear  weapons  on  the  basis 
that  our  adversaries  would  use  theirs 
against  us  in  an  attack.  To  this  Hobby 
Kennedy  would  comment:  "I  thought, 
as  I  listened,  of  the  many  times  that  I 
had  heard  the  military  take  positions 
which,  if  wrong,  had  the  advantage  thai 
no  one  would  be  around  at  the  end  to 
kno 
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T  he      diplomatic-military 
combination  was  used  instead. 

The  Johnson  administration  con- 
tinued in  the  same  nuclear  strategy.  In 
opening  his  campaign  on  Labor  Day, 
1964,  LBJ  criticized  his  opponent  by 
implication  in  the  most  important  cle- 
ment of  his  speech: 

.  .  .  Make  no  mistake,  there  is 
no  such  thing  as  a  conventional 
nuclear  weapon.  For  19  peril- 
filled  years  no  nation  has  loosed 
the  atom  against  another.  To  do 
so  now  is  a  political  decision  of 
the  highest  order,  and  it  would 
lead  us  down  an  uncertain  path  of 
blows  and  counterblows  whose 
outcome  none  may  know.  No 
President  of  the  United  Slates  can 
divest  himself  of  the  responsibility 
for  such  a  decision.74 


He  criticized  Senator  Cold  water 
throughout  the  1964  campaign,  re- 
pealing his  theme  on  this  most  sensitive 
subject. 'He  obviously  subscribed  to  the 
theory  of  a  nuclear  firebreak  when  he 
added  later  in  the  campaign:  "Let  no 
one  think  atomic  weapons  are  simply 
bigger  and  more  destructive  than  other 
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weapons.  .  .  . 

Secretary  of  State  Husk  reiterated 
the  administration's  fear  of  nuclear  esca- 
lation when  he  commented  that  once 
you  introduce  nuclear  weapons  for  tac- 
tical purposes,  "you  begin  to  move 
promptly    and   very    last   into  a  general 

I  I  ,,7  6 

nuclear  exchange. 

For  20  years,  then,  the  United  States 
has  ruled  out  of  its  options  the  use  of 
nuclear  weapons,  save  to  protect  those 
nations  the  loss  of  which  would  dras- 
tically revise  the  world  balance  of 
power. 

The  continuing  tradition  of  nonusc 
of  nuclear  weapons  in  limited  war, 
which  we  have  traced  above,  is  widening 
the  nuclear  "firebreak"  each  year.  And 
there  are  no  signs  at  present  which 
would  indicate  any  administration  in 
the  near  future  would  resort  to  nuclear 
weapons  to  guarantee  "victory"  in  such 
a  war.  While  there  may  be  subtle  or 
overt  brand ishmc nts  of  nuclear  arma- 
ments in  definition  ol  our  most  vital 
frontiers  with  militant  Communists, 
even  there  the  circumstances  and  timing 
of  their  employment  remain  subject  to 
serious  debate. 

Conclusions.  The  American  political 
process  has  been  described  as  a  struggle 
between  clusters  cutting  across  govern- 
mental structure,  political  parties,  and 
interest  groups  and  forming  and  reform- 
ing around  various  causes  or  specific 
proposals.  The  decision  for  use  or 
nonusc  ol  nuclear  weapons  in  limited 
war  is  fully  exposed  to  this  process. 
Indeed  it  is,  and  should  be,  primarily  a 
political  decision.  The  "military  neces- 
sity' for  nuclear  weapons  in  limited 
conflicts  has  been  and  will  be  secondary 
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in  importance  lo  many  overriding  con- 
siderations of  domestic  and  interna- 
tional politics,  as  well  as  other  consid- 
erations of  our  overall  national  strategy. 

I'ul  as  important  as  the  influences  of 
the  domestic  political  scene  and  the 
opinions  of  our  allies  and  friends  may 
be,  they  can  be  controlled  or  overruled 
by  a  strong  President  convinced  ol  the 
necessity  for  employment  of  tactical 
nuclear  weapons. 

Our  nuclear  strategy,  however,  is 
conditioned  by  many  factors  not  as 
easily  manipulated  in  the  executive 
branch  of  our  Government.  The  growing 
capabilities  of  our  enemies,  the  known 
weaknesses  of  other  free  nations,  the 
potentialities  of  the  yet  undeveloped 
nuclear  arsenals  of  medium  and  minor 
powers— all  these  elements  must  be 
weighed  carefully  by  a  President  about 
to  release  authority  for  the  employment 
of  nuclear  weapons.  They  all  tend  to 
discourage;  his  selection  of  the  nuclear 
option. 

The  historical  precedents  and  advice 
of  five  Presidents  will  undoubtedly  have 
substantial  influence  on  the  decisions  of 
future  Presidents.  Their  restraint  over 
the  last  21")  years  will  make  it  more 
difficult  for  any  successor  lo  choose 
nuclear  weapons  as  a  means  of  gaining 
our  objectives  in  limited  war. 

The  impact  of  all  these  factors,  for- 
eign and  domestic,  on  this  decision- 
making process  must  be  understood  by 
our  military  leaders.  A I  Icasl  in  the 
higher  levels  of  command,  our  generals 
and  admirals  must  know  under  just 
what  circumstances  they  can  expect  lo 
be  permitted  the  use  of  nuclear  weap- 
ons. The  case  for  this  clear  definition 
was  made  by  Mori  Halperin  at  the  time 
of  the  Berlin  crisis  in  1 9b  J . 

II  we  do  intend  to  rule  out  the  use 
of    tactical     nuclear    weapons    in 


certain     situations,     we     need     lo 
make    thai    char    lo    the   military 
long  before  the  time  arises  when 
the     nuclear     weapons    might     be 
used.  The  military  needs  to  under- 
stand the  kinds  of  pressures  which 
the  civilian  leaders  must  take  into 
consideration   in   determining  the 
proper  role  of  military  force. 

The  intelligent  formulation  and  effec- 
tive execution  of  our  worldwide  strate- 
gy depend  on  mutual  understanding  of 
our  nuclear  intentions  by  both  military 
and  civilian  leaders. 

Realization  of  all  these  facts  of  poli- 
tics and  war  does  not,  however,  exclude 
the  effective  use  of  Presidential  judg- 
ment on  the  employment  of  tactical 
nuclear  weapons.  As  long  as  we  remain 
within  the  context  of  limited  war,  the 
foreseeable  circumstances  which  could 
compel  the  President  to  authorize  the 
first  use  of  nuclear  weapons  are  very 
difficult  to  project.  Kven  the  possibility 
of  defeat  in  limited  war  would  not  sway 
a  strong  President  if  he  fell  olher  factors 
recommended  abstention  rather  than 
employment.  The  clamor  and  cries  at 
home  mighl  be  stronger  than  those  in 
the  MacArthur  episode.  Hut  the  require- 
ments of  our  national  strategy  and 
considerations  ol  international  politics 
would  sustain  a  President  convinced  of 
the  correctness  of  his  decision. 

On   the  other  hand,  when  the  slakes 

arc  raised,  when  the  threat  is  redefined 
as  a  serious  and  unfavorable  readjust- 
ment of  the  world  balance  of  power, 
only  overriding  elements  of  our  world- 
wide strategic  posture  could  restrain  the 
President  from  employing  tactical  nu- 
clear weapons.  Such  a  threat  could  grow 
out  of  a  war  begun  as  a  local  aggression 
employing  only  conventional  weapons. 
It  might  well  end  with  the  first  nuclear 
detonation  in  combat  since  Nagasaki. 
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DESTROYERS  FOR  NAVAL  RASES: 


HIGHLIGHTS  OF  AN  UNPRECEDENTED  TRADE 


William  H.  Langenberg 


Introduction.  In  early  September 
1940,  the  world  wa8  in  a  turmoil.  The 
Battle  of  Britain  was  nearing  its  climax, 
and  elsewhere  throughout  the  globe 
international  tension  ran  high.  Election 
year  strife  was  just  beginning  to  aug- 
ment the  furor  of  isolationist-interven- 
tionist clashes  in  the  United  States.  This 
background  provided  a  fitting  setting 
for  the  transmission  of  the  following 
message  to  Congress  by  President  Frank- 
lin D.  Roosevelt  on  3  September: 

1  transmit  herewith  for  the  infor- 
mation of  the  Congress  notes  ex- 
changed between  the  British  Am- 
bassador at  Washington  and  the 
Secretary  of  State  on  September 
2,  1940,  under  which  this  Govern- 
ment has  acquired  the  right  to 
lease  naval  and  air  bases  in  New- 
foundland, and  in  the  islands  of 
Bermuda,  the  Bahamas,  Jamaica, 
St.  Lucia,  Trinidad,  and  Antigua, 
and  ifi  British  Guiana;  also  a  copy 


of  an  opinion  of  the  Attorney 
General  dated  August  27,  1940, 
regarding  my  authority  to  con- 
summate this  arrangement. 

The  right  to  bases  in  Newfound- 
land and  Bermuda  are  gifts— gener- 
ously given  and  gladly  received. 
The  other  bases  mentioned  have 
been  acquired  in  exchange  for 
fifty   of  our  old   destroyers  .  .  .    • 

This  action  by  the  President  created 
a  heated  controversy.  Its  legality  and 
neutrality  were  openly  questioned,  and 
the  sub  rosa  nature  of  the  associated 
negotiations  was  severely  criticized. 
However,  as  dramatic  events  in  Europe 
and  activities  of  a  national  election 
began  to  dominate  newspaper  space,  the 
furor  aroused  by  the  deal  gradually 
subsided. 

Contemporary      World      Events.     In 

order  to  view  the  destroyers-naval  base? 
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trade  in  proper  perspective,  a  brief 
review  of  contemporary  world  events 
seems  desirable. 

From  the  time  of  the  defeat  of 
Poland  until  April  1940,  the  European 
conflict  was  in  a  stale  of  relative  in- 
activity. On  9  April  1940,  however,  this 
temporary  stalemate  ended.  Germany 
launched  a  blitzkrieg  attack  on  Norway 
and  Denmark  which  appalled  the  world 
by  its  startling  success.  One  month  later, 
on  10  May  1940,  the  invasions  of 
Belgium,  Holland,  Luxembourg,  and 
France  began. 

On  the  day  the  Germans  marched 
into  the  Low  Countries,  Neville 
Chamberlain  resigned  his  post  as  Great 
Britain's  Prime  Minister.  lie  was  suc- 
ceeded by  Winston  Churchill,  who  im- 
mediately formed  a  new  coalition 
Cabinet  and  prepared  to  lead  his  nation 
through  its  gravest  crisis. 

Meanwhile,  the  Nazi  offensive  made 
rapid  advances.  On  14  May  the  Dutch 
Army  surrendered,  and  the  German 
assault  turned  westward  toward  the 
classic  battlefields  of  northern  France. 
Armored  mobile  columns  cut  through 
north  of  the  Sommc  to  the  English 
Channel.  From  there  they  proceeded 
northeastward  to  the  Channel  ports— 
within  sight  of  Britain  itself.  In  only  I  1 
days  the  Germans  had  accomplished 
what  they  had  failed  to  do  in  4  years  of 
bitter  fighting  during  World  War  I. 

This  was  a  brilliantly  executed  mili- 
tary campaign.  It  had  an  important 
secondary  effect  of  creating  panic  and 
demoralization  among  the  Allied  forces. 
On  28  May,  King  Leopold  of  Belgium 
surrendered.  The  French  Commander  in 
Chief,  General  Weygand,  attempted  to 
form  a  line  of  defense  at  the  Sommc. 
This  tactic  was  unsuccessful.  On  4  June 
the  British  Expeditionary  Force  was 
evacuated  from  Dunkirk.  The  Germans 
then  turned  south  toward  Paris. 

France  did  not  long  survive  the  Nazi 
onslaught.  Paris  fell  on  I  4  June,  and  .'i 
days   later   the  Petain  government  sued 


for    an    armistice.    Britain    now    stood 
alone  in  opposition  to  the  Nazi  enemy. 

Inception  of  an  Idea.  The  idea  of 
procuring  American  warships  for  use 
against  Germany  was  first  suggested  by 
French  Premier  Paul  Reynaud.  lie  was 
encouraged  by  the  announcement  on  16 
April  1940  that  the  Anglo-French  Pur- 
chasing Commission,  which  was  nego- 
tiating for  American  arms,  could  obtain 
planes  of  almost  any  type  then  being 
produced  for  the  military  services  in  the 
United  States.2  As  a  result,  he  sent  to 
Washington  on  14  May  a  rather  startling 
proposal  that  the  American  Government 
arrange  for  the  "sale  or  lease  of  old 
destroyers. " 

On  the  following  day,  Winston  Chur- 
chill sent  President  Roosevelt  an  even 
more  breathtaking  request.  Titling  him- 
self "Former  Naval  Person,"  he  wrote: 

All  I  ask  now  is  that  you  should 
proclaim  non-belligerency,  which 
would  mean  that  you  would  help 
us  with  everything  short  of  actu- 
ally engaging  armed  forces.  Im- 
mediate needs  are:  First  of  all,  the 
loan  of  forty  or  fifty  of  your 
older  destroyers  .  .  . 

This  cable  from  Churchill  was  the 
first  he  had  sent  to  Roosevelt  since 
becoming  Prime  Minister.  It  was  also  the 
first  of  a  series  which  dealt  with  the 
subject  of  procuring  American  destroy- 
ers. These  messages  were  to  have  con- 
siderable influence  on  consummating 
the  trade. 

Initial  American  Reaction.  The  initial 
reaction  by  President  Roosevelt  to  the 
requests  for  destroyers  was  not  en- 
couraging to  the  Allies.  On  16  May  he 
cabled  Churchill  that  the  loan  or  gift  of 
the  vessels  would  require  .  .  .  "the  spe- 
cific authorization  of  the  Congress  and  I 
am  not  certain  that  it  would  be  wise  for 
that  suggestion  to  be  made  to  the 
Congress  at  this  moment.       To  William 
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Bullitt,  American  Ambassador  in  Paris, 
he  cabled  that: 

Any  exchange  of  American  de- 
stroyers probably  inacccptable  be- 
cause of  enormous  sea  areas  which 
must  be  patrolled  by  us  and 
would  require  Congressional  ac- 
tion which  might  be  very  difficult 
to  get.  Our  old  destroyers  cannot 
be  sold  as  obsolete  as  is  proved  by 
fact,  all  of  them  are  now  in 
commission  and  in  use  or  are  in 
process  of  being  commissioned  for 
actual  use. 

But  this  initial  negative  reaction  did 
not  last  for  long.  The  capitulation  of  the 
Low  Countries,  soon  followed  by  the 
evacuation  of  Dunkirk  and  the  armistice 
appeal  by  France,  imparted  a  sense  of 
urgency  to  the  administration's  program 
for  aiding  Britain  by  the  sale  or  lease  of 
war  material.  The  transfer  of  destroyers 
began  to  appear  in  a  new  light. 

Significant  Developments— June 
1940.  By  June  1940,  favorable  senti- 
ment toward  aiding  England  "by  any 
means  short  of  war"  was  prevalent  in 
the  inner  circles  of  the  Roosevelt  admin- 
istration. Only  two  Cabinet  members, 
Secretary  of  War  Harry  Woodring  and 
Secretary  of  the  Navy  Charles  Edison, 
were  laggards  in  this  respect.  Harold 
Ickes,  controversial  Secretary  of  the 
Interior,  was  the  first  among  this  influ- 
ential group  to  urge  the  President  to 
send  obsolete  warships  to  Britain.  On  5 
June  he  advocated  selling  "some  of  our 
obsolete  airplanes  and  destroyers  to 
England  and  France."7  As  yet,  however, 
President  Roosevelt  refused  to  be  com- 
mitted on  the  subject. 

Legislative  actions  occurred  during 
June  which  served  both  to  facilitate  and 
hinder  the  ultimate;  trade.  Senator  Mor- 
ris Sheppard  of  Texas,  Chairman  of  the 
Committee  on  Military  Affairs,  offered 
an  administration-sponsored  amend- 
ment   to    one    of    the    pending  defense 


bills.  It  authorized  the  War  Department 
to  exchange  unserviceable  or  surplus 
materials  for  others  of  which  there  was 
a  shortage.  This  was  an  attempt  to 
extend  the  "trade-in"  method  then  used 
to  supply  the  Allies  with  aircraft.  By 
this  system,  "obsolete"  planes  were 
"traded-in"  to  the  manufacturers  for 
newer  models.  The  older  versions  were 
then  shipped  to  Britain.  Senator  Ben- 
nett Clark  of  Missouri,  a  vociferous 
isolationist,  declared  that  the  amend- 
ment was  "an  evasion  of  international 
law  and  of  the  Neutrality  Act."8  De- 
spite vigorous  isolationist  opposition, 
however,  this  measure  became  law  on  2 

July- 

Meanwhile,  an  apparent  obstacle  to 
the  deslrovcr  transfer  arose.  Senator 
David  Walsh  of  Massachusetts,  Chairman 
of  the  Committee  on  Naval  Affairs, 
obtained  passage  on  28  June  of  an 
amendment  to  the  Naval  Appropriations 
Bill.  This  section  stipulated  that 

no  military  or  naval  equipment  of 
any  kind  shall  be  disposed  of  by 
sale,  exchange,  or  in  any  other 
manner  unless  the  Chief  of  Staff 
and  the  Chief  of  Naval  Operations 
first  certify,  for  military  and  naval 
equipment  respectively,  that  the 
property  to  be  disposed  of  is  not 
essential    to    the    defense    of    the 

9 

country. 

Another  significant  development  also 
took  place  during  this  month.  On  20 
June,  in  a  move  ostensibly  designed  to 
broaden  the  bipartisan  nature  of  the 
administration's  foreign  policies,  Presi- 
dent Roosevelt  appointed  two  Republi- 
cans to  key  Cabinet  posts.  Henry  L. 
Stimson  was  selected  to  replace  Wood- 
ring  as  Secretary  of  War.  Stimson,  for- 
mer Secretary  of  Slate  under  President 
Hoover,  had  the  reputation  of  favoring 
strong  support  for  the  Allies.  Frank 
Knox,  who  assumed  Edison's  office  as 
Secretary  of. the  Navy,  was  the  former 
publisher  of  the  anti-New  Deal,  pro-"all 
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aid  short  of  war"  Chicago  Daily  News. 
While  these  events  were  occurring  on 
the  domestic  scene,  the  war  in  Europe 
reached  a  critical  stage  for  Britain.  Italy 
entered  the  conflict  on  JO  June,  and  the 
threat  of  Italian  submarines  further 
jeopardized  England's  chances  of  survi- 
val. Churchill  expressed  his  fears  and 
reiterated  his  former  request  for  de- 
stroyers in  a  cable  to  Roosevelt  on  1 1 
June: 

I  have  already  cabled  you  about 
aeroplanes  including  flying  boats 
which  are  so  needful  to  us  in  the 
impending  struggle  for  the  life  of 
Great  Britain.  But  even  more 
pressing  is  the  need  for  destroyers. 
Italian  outrage  makes  it  necessary 
for  us  to  cope  with  much  larger 
number  of  submarines  which  may 
come  out  into  the  Atlantic  and 
perhaps  be  based  on  Spanish 
ports.  To  this  the  only  counter  is 
destroyers.  Nothing  is  so  impor- 
tant as  for  us  to  have  30  or  40  old 
destroyers  you  have  already  had 
reconditioned.  We  can  fit  them 
very  rapidly  with  our  asdics  and 
they  will  bridge  over  the  gap  of  6 
months  before  our  wartime  new 
construction  comes  into  play.  We 
will  return  them  or  their  equiva- 
lents to  you  without  fail  at  6 
months  notice  if  at  any  time  you 
need  them.  The  next  6  months  are 
vital  .  .  .  Not  a  day  should  be 
lost.10 

While  these  messages  to  Roosevelt 
concerning  Britain's  need  for  destroyers 
indicated  the  urgency  of  the  situation, 
Churchill  saved  his  trump  card  until 
later.  On  24  June  he  wrote  to  Mac- 
kenzie King  in  Canada  and  emphasized 
the  danger  that,  if  England  fell,  there 
was  the  possibility  that  "Hitler  would 
get  the  British  fleet.'  '  Eour  days  later, 
in  a  cable  to  Lord  Lothian,  Britain's 
Ambassador  to  the  United  States,  he 
stated: 


Never  cease  to  impress  on  Presi- 
dent and  others  that,  if  this  coun- 
try were  successfully  invaded  and 
largely  occupied  after  heavy  fight- 
ing, some  Quisling  Government 
would  be  formed  to  make  peace 
on  the  basis  of  our  becoming  a 
German  Protectorate.  In  this  case 
the  British  Fleet  would  be  the 
solid  contribution  with  which  this 
Peace  Government  would  buy 
terms.12 

These  references  to  loss  of  the  British 
Fleet  served  to  bring  England's  crisis 
closer  to  American  thoughts.  With  the 
world's  largest  navy  at  its  disposal, 
Germany  might  actually  expand  the  war 
to  the  shores  of  the  United  States. 

A  Trade  is  Conceived.  The  news  that 
Britain  was  seeking  American  destroyers 
somehow  leaked  out  to  the  press,  and 
expressions  of  opinion  on  the  subject 
began  to  appear.  3  On  12  June  Ernest 
K.  Lindley,  writing  in  his  column  for 
the  Washington  Post  and  other  news- 
papers, suggested  America  run  the  risk 
of  violating  international  law  by  con- 
voying ships  to  England  or,  failing  that, 
by  "selling  a  flock  of  old  destroyers  to 
the  British."14  Public  opinion  was  not 
as  yet  very  strong  on  the  subject, 
however,  largely  through  indifference 
and  lack  of  information. 

Within  the  administration,  the  possi- 
bility of  transferring  some  destroyers 
now  began  to  be  given  more  considera- 
tion. In  early  July,  Joseph  Alsop,  an- 
other Washington  correspondent,  was  a 
guest  for  dinner  at  the  British  Embassy. 
A  staff  member  confided  to  him  some 
of  the  contents  of  Churchill's  urgent 
appeals  to  Roosevelt  for  destroyers. 
Alsop,  in  turn,  urged  Benjamin  Cohen, 
special  assistant  to  the  Attorney  Gen- 
eral, to  use  all  his  influence  in  support 
of  the  transfer  of  50  or  60  such  war- 
ships to  England.  From  his  information 
he  felt  that,  without  such  naval  re- 
inforcement, Britain  might  not  be  able 
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to  hold  the  Channel  against  invasion.   5 

Cohen  brought  this  idea  to  Harold 
lekes,  who,  on  5  July  "spent  a  lot  of 
time  arguing  with  the  President  that,  by 
hook  or  by  crook,  we  ought  to  accede 
to  England's  request."1  Roosevelt, 
however,  was  now  bound  by  the  Na- 
tional Defense  Act  of  28  June  1940.  In 
reply  to  lekes,  he  stated  that  the  de- 
stroyers could  not  be  transferred  with- 
out a  certification  from  the  Navy  that 
they  were  useless  for  defense  purposes. 
In  addition,  he  felt  that  such  an  action 
would  be  difficult  since  the  Navy  was 
reconditioning  more  than  100  of  them 
for  its  own  use.   7 

For  the  United  States,  however,  the 
ramifications  of  a  possible  surrender  of 
the  British  Fleet  now  began  to  assume 
greater  significance.  Lord  Lothian 
cabled  Churchill  on  6  July  that  Ameri- 
can opinion  was  becoming  aware  of  this 
eventuality.18  Among  the  White  House 
advisers  this  fear  also  increased  in  mag- 
nitude. There  was  general  agreement  in 
the  administration  that  some  means 
must  be  found  to  bolster  Britain's  sea 
defenses.  But  a  feasible  method  to  do 
this  was  not  immediately  apparent. 
Statutes  and  congressional  opposition 
stood  in  the  way. 

The  temporary  impasse  was  ended  in 
late  July.  For  some  time  the  Navy  had 
been  anxious  to  obtain  sea  and  air  bases 
on  islands  in  the  Atlantic  and  Carib- 
bean. These  were  desired  to  safeguard 
approaches  to  the  Panama  Canal  and 
strengthen  hemispheric  defense.  Since 
Britain  held  title  to  certain  islands 
which  would  be  suited  for  this  purpose, 
the  administration  conceived  the  idea  to 
arrange  some  sort  of  exchange. 

On  23  July  President  Roosevelt  dis- 
cussed this  idea  with  Secretary  of  the 
Navy  Knox.  The  President  expressed 
opposition  to  taking  title  to  the  islands, 
thereby  inheriting  their  political,  ethnic, 
and  economic  problems,  lie  preferred  to 
ask  the  British  and  Colonial  Covern- 
menls  to  lease  the  sites.19  Roosevelt 
made  no  attempt  to  specify  the  terms  of 


such  agreements,  because  he  felt  these 
could  be  arranged  later.  The  President 
asked  Colonel  Knox,  who  was  dining 
with  Lord  Lothian  that  evening,  to 
sound  him  out  on  the  proposal.  Lo- 
thian, in  turn,  was  expected  to  get  the 
concurrence  of  Churchill.  With  a  basis 
for  negotiations  thus  established,  the 
trade  began  to  develop  more  rapidly. 

Negotiations  Begin.  On  31  July  Chur- 
chill again  cabled  Roosevelt  directly: 

U  has  now  become  most  urgent 
for  you  to  let  us  have  the  destroy- 
ers ...  for  which  we  have 
asked  .  .  .  We  have  a  large  con- 
struction of  destroyers  and  anti- 
U-boat  craft  corning  forward,  but 
the  next  3  or  4  months  open  the 
gap  of  which  I  have  previously 
told  you.  Latterly  the  air  attack 
on  our  shores  has  become  injuri- 
ous .  .  .  Destroyers  are  frightfully 
vulnerable  to  air  bombing,  and  yet 
they  must  be  held  in  the  air 
bombing  area  to  prevent  seaborne 
invasion  .  .  . 

This  is  a  frank  account  of  our 
present  situation  and  I  am  confi- 
dent, now  that  you  know  exactly 
how  we  stand,  that  you  will  leave 
nothing  undone  to  ensure  that  50 
or  60  of  your  oldest  destroyers 
are  sent  to  me  at  once  .  .  .  Mr. 
President,  with  great  respect,  I 
must  tell  you  that  in  the  long 
history  of  the  world  this  is  a  thing 
to  do  now  . 


20 


By  this  time  Churchill's  pleas  were 
receiving  more  attention.  At  the  Cabinet 
meeting  on  2  August,  the  transfer  of 
destroyers  was  discussed  at  length.  In 
Roosevelt's  own  words,  there  was  im- 
mediate agreement  that  "the  survival  of 
the  British  Isles  under  Cerinan  attack 
might  very  possibly  depend  on  getting 
these  destroyers.'  But  he  also  recog- 
nized     that      legislation      would      be 
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"necessary"  lo  authorize  any  deal  con- 
cerning the  warships.  The  President  felt 
that,  if  the  British  Government  would 
give  positive  assurances  that  the  British 
Fleet .  .  .  "would  not  under  any  con- 
ceivable circumstances  fall  into  the 
hands  of  the  Germans,"  the  opposition 
in     Congress    would    be    "greatly    les- 

i   "2  1 

sened. 

By  early  August  the  domestic  politi- 
cal situation  had  also  changed  favorably 
for  approval  of  the  destroyer  transfer. 
In  June  the  Republican  Convention  had 
broken  with  isolationist  control.  The 
delegates  had  nominated  an  avowed 
internationalist,  Wendell  Willkie,  whose 
ideas  on  assistance  to  Britain  were  "all 
aid  short  of  war."  In  July,  Roosevelt 
had  accepted  an  unprecedented  third 
term  nomination.  Both  parlies  now 
attempted  to  appeal  to  the  pro-English 
sentiment  of  the  voters. 

In  order  to  facilitate  passage  of  the 
necessary  legislation  through  Congress, 
the  Cabinet  decided  at  the  2  August 
meeting  to  sound  out  Willkie  s  views  on 
the  transfer.  Roosevelt  agreed  to  call 
William  Allen  White,  noted  editor  and 
head  of  the  Committee  to  Defend 
America  by  Aiding  the  Allies.  White, 
who  was  friendly  with  Willkie,  was  to 
seek  his  approval,  together  with  that  of 
Republican  congressional  leaders,  and 
thus  reduce  the  opposition  to  the  mea- 
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Meanwhile,  the  proposal  of  ex- 
changing naval  bases  for  destroyers  had 
been  transmitted  to  Churchill  by 
Lothian.  On  3  August  Churchill  replied 
to  his  ambassador: 

[The]  second  alternative,  i.e., 
[granting  of]  bases  [in  British 
possessions],  is  agreeable,  but  we 
prefer  that  it  should  be  on  lease 
indefinitely  and  not  sale.  It  is 
understood  that  this  will  enable  us 
to  secure  destroyers  and  flying 
boats  at  once.  It  is,  as  you  say, 
vital  to  settle  quickly.  Now  is  the 
time     when     we     want     the     de- 


stroyers ...  Co  ahead  on  these 
lines  full  steam.23 

To  the  proposal  for  making  a  declara- 
tion regarding  the  disposition  of  the 
British  Fleet  in  case  of  England's  defeat, 
however,  Churchill  demurred.  He  be- 
lieved Britain  .  .  .  "would  not  tolerate 
any  discussion  of  what  we  should  do  if 
our  island  were  overrun."  In  a  cable 
to  Lothian  he  stated: 

...  It  would  obviously  be  impos- 
sible for  us  to  make  or  agree  to 
any  declaration  being  made  on 
such  a  subject.  I  have  repeatedly 
warned  you  in  my  secret  tele- 
grams and  those  to  the  President 
of  the  dangers  United  States 
would  run  if  Great  Britain  were 
successfully  invaded  and  a  British 
Quisling  Government  came  into 
office  to  make  the  best  terms 
possible  for  the  surviving  in- 
habitants. 1  am  very  glad  to  find 
that  these  dangers  are  regarded  as 
serious,  and  you  should  in  no  wise 
minimize  them.  We  have  no  inten- 
tion of  relieving  United  States 
from  any  well  grounded  anxieties 
on  this  point  .  .  .  Pray  make  it 
clear  at  once  that  we  could  never 
agree  to  the  slightest  compro- 
mising of  our  full  liberty  of 
action,  nor  tolerate  any  such  de- 
featist announcement,  the  effect 
of  which  would  be  disas- 
trous .  .  . 

These  developments  limited  the  alter- 
natives for  any  proposed  destroyers- 
naval  bases  trade.  Transfer  of  the  war- 
ships was  now  coupled  with  the  lease  of 
sites  for  naval  and  air  bases  in  the 
Caribbean  and  Atlantic. 

Public  Opinion  Rises.  Although  pre- 
liminary  negotiations  on  the  destroyer 

deal  were  ostensibly  sub  rosa,  the  possi- 
bilitv  of  such  action  was  widely  known 
by  early  August.  Attention  was  focused 
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on  the  subject  on  4  August,  when  Gen. 
John  J.  Pershing,  Commander  of  the 
American  Expeditionary  Force  in  World 
War  I,  addressed  the  country  on  a 
nationwide  radio  broadcast.  Pershing 
had  been  induced  to  make  the  speech 
by  William  Allen  White's  Committee  to 
Defend  America  by  Aiding  the  Allies.26 
He  warned  that  "all  the  things  we  hold 
dear  are  gravely  threatened, "  and  stated 
that  the  best  way  for  the  nation  to 
defend  its  heritage  before  it  was  too  late 
was  to  aid  Britain  in  every  way  within 
its  power.  The  old  warrior  believed  that 
this  could  be  done  immediately  by 
providing  the  British  or  Canadian  Gov- 
ernments "at  least  fifty  of  the  overage 
destroyers  which  are  left  from  the  days 
of  the  World  War."2  7 

The  urgency  of  Britain's  needs 
tended  to  change  the  opinion  of  certain 
influential  Americans  concerning  the 
proposed  warship  transfer.  Senator  Key 
Pittman,  Chairman  of  the  Senate  Com- 
mittee on  Foreign  Relations,  announced 
his  support  of  the  plan.  In  June,  after 
the  fall  of  France,  he  had  been  so  sure 
that  England  would  also  topple  before 
the  German  onslaught  that  he  depre- 
cated "futile  encouragement  to  fight 
on,"  and  advised  the  Churchill  govern- 
ment to  abandon  the  British  Isles  to 
Hitler  and  bring  its  navy  across  the 
Atlantic.28 

Further  evidences  of  popular  support 
for  the  idea  were  also  brought  forward. 
Senator  Alben  Barkley,  the  administra- 
tion's Senate  leader,  presented  a  peti- 
tion signed  by  approximately  15,000 
citizens  of  his  own  state  of  Kentucky 
urging  release  of  the  destroyers  to  Great 
Britain.  Influential      newspapermen 

began  promoting  the  cause  in  print. 
These  included  Washington  columnists 
Walter  Lippman,  Joseph  Alsop,  and 
Robert  Allen:  Frank  II.  Kent  of  the 
Baltimore  Sun:  Harry  Bingham  and 
Herbert  Agar,  publisher  and  editor, 
respectively,  of  the  Louisville  Courier- 
Journal:  Geoffrey  Parsons,  chief  edi- 
torial  writer  of  the  New   York  Herald- 


Tribune;  Russell  Davenport,  former 
editor  of  Fortune  and  now  Willkie's 
campaign  manager;  °  and  the  previ- 
ously mentioned  Ernest  K.  Lindley  and 
William  Allen  White. 

Probably  the  most  significant  survey 
of  public  opinion  on  the  subject  was  a 
Gallup  poll  published  in  August.  It 
pointed  out  that  England  needed  de- 
stroyer ships  to  replace  those  which  had 
been  damaged  or  sunk  and  that  the 
United  States  had  some  destroyers  built 
during  the  last  World  War  which  were 
being  put  back  into  active  service.  Ques- 
tioned whether  the  United  States  should 
sell  some  of  these  ships  to  England,  the 
Gallup  respondents  replied:  Yes,  61 
percent;  No,  39  percent. 

But  all  sentiment  on  the  destroyer 
transfer  was  not  favorable.  Senator 
David  Walsh  was  convinced  that  releases 
of  the  ships  would  not  only  violate 
Federal  law  but  would  be  an  act  of  war. 
There  were  also  reports  that  high  offi- 
cers in  the  Navy  Department  believed 
that  transfer  of  the  vessels  would 
weaken  national  defense. 

A  different  sort  of  objection  was 
raised  by  the  Dallas  News.  It  was  con- 
cerned with  the  secrecy  surrounding  the 
entire  transaction.  In  an  open  letter  to 
President  Roosevelt,  the  paper  stated: 

.  .  .  No  citizen  of  this  country  can 
be  disinterested  in  the  effect  on 
our  future  of  a  defeat  for  Great 
Britain  .  .  .  Aid— the  most  effec- 
tive aid  that  the  U.S.  can  render 
without  impairing  our  own  na- 
tional defense— may  be  unpopular 
at  the  moment  because  men  and 
women  do  not  understand  the 
dire  necessity.  But  if  they  were 
told,  sir,  their  support  and  their 
conviction  would  be  immediate  in 
response.    2 

This  increased  public  interest  in  the 
destroyer  transfer  tended  to  impart 
greater  urgency  to  the  negotiations. 
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Progress  is  Made.  As  previously  men- 
tioned, Roosevelt  had  decided  lo  ascer- 
tain Willkics  opinions  on  the  warship 
transfer  before  bringing  the  necessary 
legislation  before  Congress.  William 
Allen  White  had  been  designated  to 
contact  the  Republican  candidate  on 
this  subject.  Archibald  MaeLeish,  Libra- 
rian of  Congress  and  member  of  the 
White  House  circle,  was  also  involved. 
MaeLeish  was  friendly  with  Russell 
Davenport,  Willkies  campaign  manager, 
and  acted  through  him  in  an  attempt  to 
secure  prior  approval  for  the  deal.  Mae- 
Leish and  White  succeeded  in  deter- 
mining that  Willkie  privately  approved 
of  the  destroyer  transfer  and  would  not 
make  a  campaign  issue  of  it.  But  the 
Republican  candidate  failed  to  give  the 
administration  a  blank  check  in  negotia- 
tions, even  though  he  a,  proved  of  the 
objective.34  He  hesitated  to  commit 
h.mself  completely  while  the  entire  sub- 
ject was  still  cloaked  with  secrecy. 

With  the  threat  of  partisan  attack  on 
the  exchange  thus  diminished,  the 
administration  proceeded  with  negotia- 
tions. On  4  August  Secretary  of  State 
Cordell  Hull  met  with  Lothian  and 
discussed  England's  urgent  need  for  the 
destroyers.  Hull  reemphasized  the  legal 
difficulties  and  probable  time  delays 
inherent  in  such  a  transaction,  but 
reassured  the  British  Ambassador  the 
United  States  was  giving  the  matter 
"attentive  consideration. "  The  same 
day  Hull  sent  to  the  President  a  memo- 
randum relating  to  the  sale  of  the 
warships  and  auxiliary  vessels.  It  en- 
closed a  proposed  draft  of  a  bill  to  be 
offered  in  Congress  which  would  spe- 
cifically authorize  such  sale.  This  draft 
had  been  prepared  on  2  August  by 
Creen  H.  Hackworlh,  Legal  Adviser  of 
the  Slate  Department,  and  it  had  been 
approved  by  Judge  Townsend  of  the 
Department  of  Justice.  In  discussing  this 
proposed  bill  with  Roosevelt,  however, 
the  President  and  Hull  agreed  that  there 
might  be  two  objections  to  sending  it  lo 
Congress— one,    that    it    would    Air   up 


considerable  isolationist  antagonism;  the 
other,  that  many  weeks  of  discussion 
might  pass  before  it  could  be 
adopted.36  Leaving  the  talks  at  this 
preliminary  stage,  Hull  left  for  Georgia 
on  vacation.  His  place  was  taken  by 
Under  Secretary  of  State  Sumner 
Welles. 

At  this  juncture  several  members  of 
the  Cabinet,  notably  Attorney  General 
Robert  Jackson,  vigorously  supported 
by  Secretary  of  War  Stimson,  persuaded 
Roosevelt  that  he  need  not  submit  the 
plan  to  Congress.  Two  weeks  previously, 
on  22  July,  Benjamin  Cohen  had  trans- 
mitted a  memorandum  to  the  President, 
via  Harold  Ickes,  which  advocated  simi- 
lar action.  At  that  time,  however, 
Roosevelt  "frankly  doubted  if  Cohen's 
memorandum  would  stand  up.'1  As 
time  passed,  however,  these  doubts  dis- 
solved under  the  increasing  pressure 
from  Churchill,  particularly  with  respect 
to  the  possible  loss  of  the  British  Fleet. 

On  13  August  the  initial  framework 
of  a  tentative  trade  agreement  was 
developed  during  a  conference  between 
the  President,  Secretaries  Knox,  Stim- 
son, and  Morgenthau,  and  Under  Secre- 
tary Welles.  Roosevelt  cabled  this 
proposal  to  Churchill  the  same  day: 

...  It  is  my  belief  that  it  may  be 
possible  to  furnish  to  the  British 
Government  as  immediate  assis- 
tance at  least  f)0  destroyers  ...  it 
would  be  necessary,  in  the  event 
that  it  proves  possible  to  release 
the  material  above  mentioned, 
that  the  British  Government  find 
itself  willing  to  take  the  following 
two  steps: 

I.  Assurance  on  the  part  of 
the  Prime  Minister  that  in  the 
event  that  the  waters  of  Greal 
Britain  become  untenable  for 
British  ships  of  war,  the  latter 
would  not  be  turned  over  lo  the 
Germans  or  sunk,  but  would  be 
sent  to  other  parts  of  the  Empire 


527 


for  continued  defense  of  the  em- 
pire. 

2.  An  agreement  on  the  part 
of  Great  Britain  that  the  British 
Government  would  authorize  the 
use  of  Newfoundland,  Bermuda, 
the  Bahamas,  Jamaica,  St.  Lucia, 
Trinidad  and  British  Guiana  as 
naval  and  air  bases  by  the  United 
States  .  .  .  with  the  understanding 
that  the  land  necessary  for  the 
above  could  be  acquired  by  the 
United  States  through  purchase  or 
through  a  99-year  lease.38 

Churchill  replied  affirmatively  to 
Roosevelt's  proposal  on  15  August: 

We  can  meet  both  the  points  you 
consider  necessary  to  help  you 
with  Congress  and  with  others 
concerned,  but  I  am  sure  you  will 
not  misunderstand  me  if  I  sav  that 
our  willingness  to  do  so  must  be 
conditioned  on  our  being  assured 
that  there  will  be  no  delay  in 
letting  us  have  the  ships.39 

The  groundwork  for  the  exchange 
was  now  completed.  During  his  16 
August  press  conference,  Roosevelt 
made  the  first  official  statement  that 
discussions  were  taking  place:  'The; 
United  States  Government  is  holding 
conversations  with  the  Government  of 
the  British  Empire  with  regard  to  acqui- 
sition of  naval  and  air  bases  for  the 
defense  of  the  Western  Hemisphere  and 
especially  the  Panama  Canal  ...  ,v*0 

No  mention  was  made  of  a  possible 
deal  for  destroyers.  These  negotiations 
continued  to  be  shrouded  in  secrecy, 
and  several  obstacles  remained  to  be 
surmounted  before  the  trade  could  be 
completed. 

Obstacles.  The  first  major  problem 
hindering  further  progress  concerned 
the  legality,  under  international  law,  for 
a  neutral  state  to  transfer  warships  to  a 


belligerent  nation  and,  even  more  im- 
portant, whether  the  President  could  do 
so  without  the  approval  of  Congress.  As 
previously  mentioned,  both  the  At- 
torney General  and  his  assistant,  Benja- 
min Cohen,  had  assured  Roosevelt  that 
such  action  was  within  his  legal  powers. 

Realizing  that  submission  of  the 
proposed  trade  agreement  to  Congress 
would  arouse  considerable  isolationist 
opposition  and  that  time  delays  were 
inevitable  in  such  a  procedure,  the 
President  requested  Attorney  General 
Jackson  to  prepare  a  formal  ruling  on 
the  subject.  In  respect  to  the  naval 
bases-destroyer  exchange,  Jackson  was 
asked  to  render  a  legal  opinion  on  two 
questions:  (1)  whether  such  an  acquisi- 
tion could  be  concluded  by  the  Presi- 
dent as  an  executive  agreement,  and  (2) 
whether  the  President  had  authority  to 
alienate  title  to  such  ships,  and,  if  so,  on 
what  conditions. 

In  an  eight-page  ruling  delivered  to 
Roosevelt  on  27  August,  the  Attorney 
General  reviewed  the  question  in  light 
of  existing  statutes  and  advised  the 
President  that:  ( L)  the  proposed  ar- 
rangement could  be  concluded  as  an 
executive  agreement,  and  (2)  there  was 
presidential  power  to  transfer  title  and 
possession  of  the  proposed  considera- 
tions upon  certification  by  appropriate 
staff  officers.42 

In  handing  down  this  opinion,  I  he 
Attorney  General  held  that  the  Presi- 
dent was  legally  empowered  to  effect 
the  acquisition  of  the  bases  by  executive 
agreement,  first,  because  as  constitu- 
tional Commander  in  Chief  he  was 
responsible  for  the  maintenance  of  all 
agencies  of  national  defense  at  their 
highest  efficiency;  and  second,  because 
the  conduct  of  foreign  relations  was 
vested  in  the  President  by  the  Constitu- 
tion as  part  of  the  executive  function.43 

In  respect  to  the  pertinent  provisions 
of  the  Treaty  of  Washington  (1871)  and 
Article  8  of  the  Hague  Convention  XIII 
of  1907,  which  required  that  a  neutral 
government    take    measures    to   prevent 
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the  departure  from  its  jurisdiction  of 
any  vessel  intended  to  engage  in  belliger- 
ent operations,  if  the  vessel  were  spe- 
cially adapted  within  the  neutrals  juris- 
diction to  warlike  use,  Jackson  also  had 
an  answer.  He  ruled  that  these  restric- 
tions did  not  apply  "to  vessels  like  the 
overage  destroyers,  which  were  not 
built,  armed,  equipped  as,  or  converted 
into,  vessels  of  war  with  the  intent  that 
they  should  enter  the  service  of  a 
belligerent."44 

The  second  major  snag  in  negotia- 
tions arose  when  Churchill  balked  at  the 
idea  of  a  straight  trade,  destroyers  for 
bases.  His  immediate  problem  con- 
cerned domestic  politics.  He  realized 
that,  in  order  to  facilitate  the  exchange, 
Roosevelt  would  attempt  to  make  it 
appear  favorable  to  the  United  States. 
Thus  the  Prime  Minister  ran  the  risk  of 
being  held  up  as  soft,  as  having  been 
outwitted  by  the  Yankees.45  In  Chur- 
chill's words: 

The  President  .  .  .  was  of  course 
increasingly  drawn  to  present  the 
transaction  to  his  fellow-country- 
men as  a  highly  advantageous  bar- 
gain whereby  immense  securities 
were  gained  in  these  dangerous 
times  by  the  United  States  in 
return  for  a  few  flotillas  of  obso- 
lete destroyers.  This  was  indeed 
true;  but  not  exactly  a  convenient 
statement  for  me.  Deep  feelings 
were  aroused  in  Parliament  and 
the  Covernment  at  the  idea  of 
leasing  any  part  of  these  historic 
territories,  and  if  the  issue  were 
presented  to  the  British  as  a  naked 
trading-away  of  British  posses- 
sions for  the  sake  of  fifty  destroy- 
ers it  would  certainly  encounter 
vehement  opposition.  I  sought, 
therefore,  to  place  the  transaction 
on  the  highest  level,  where  indeed 
it  had  a  right  to  stand,  because  it 
expressed  and  conserved  the  en- 
during common  interests  of  tin; 
English-speaking  world. 


By  "place  the  transaction  on  the 
highest  level,"  Churchill  meant  an  out- 
right gift  of  the  base  sites  to  the  United 
States,  ostensibly  in  return  for  a  free 
gift  of  the  destroyers.  On  this  basis, 
negotiations  proceeded. 

Meanwhile,  a  statement  by  the  Brit- 
ish Prime  Minister  served  further  to 
hinder  progress.  On  20  August  Churchill 
made  a  report  to  Parliament  on  the  war 
situation  to  date.  In  it  he  not  only 
omitted  any  reference  to  the  destroyers, 
but  pointedly  disassociated  the  bases 
question  from  any  other  consideration. 
While  Roosevelt  had  hoped  that  the 
Prime  Minister  would  prepare  his  public 
for  acceptance  of  the  American  pro- 
posal, what  he  did  was  the  reverse.4 

On  22  August  Churchill  reiterated  his 
position  to  Roosevelt:  '  .  .  .  I  had  not 
contemplated  anything  in  the  nature  of 
a  contract,  bargain,  or  sale  between  us. 
It  is  the  fact  that  we  had  decided  in 
Cabinet  to  offer  you  naval  and  air 
facilities  off  the  Atlantic  coast  quite 
independently  of  destroyers  or  any 
other  aid.'-48 

The  next  day  Lothian  cabled  the 
Prime  Minister  that  Sumner  Welles  had 
told  him  it  was  "utterly  impossible  for 
the  President  to  send  the  destroyers  as  a 
spontaneous  gift:  they  could  come  only 
as  a  quid  pro  quo."4  The  situation  was 
now  at  a  temporary  impasse. 

At  this  juncture  Secretary  of  State 
Hull  returned  to  Washington.  On  23 
August  at  a  meeting  of  the  Cabinet,  the 
President  told  him:  "Our  negotiations 
with  Britain  on  the  bases  and  destroyers 
have  bogged  down.  Please  see  what  you 
can  do.'50  Almost  immediately  Hull 
commenced  a  study  of  the  difficulties 
so  far  encountered.  He  reviewed  in  a 
meeting  with  Lothian  and  Roosevelt  the 
entire  progress  of  negotiations  to  date. 
On  the  morning  of  26  August,  Hull 
met  with  Green  H.  Hack  worth,  Legal 
Adviser  of  the  Stale  Department,  and 
Judge  Townscnd  of  the  Department  of 
Justice.  The  three  men  sought  some 
means  to  end  the  impasse.  After  a  short 
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discussion,  Hackworth  suggested  that 
there  might  be  a  compromise  between 
Churchill's  desire  for  reciprocal  gifts  and 
the  legal  position  binding  the  President 
to  get  something  in  return  for  the 
destroyers.5  His  idea  was  that  Britain 
could  lease  sites  on  Newfoundland  and 
Bermuda  as  outright  gifts,  while  the 
Caribbean  bases  were  leased  in  con- 
sideration for  the  cession  of  50  de- 
stroyers. 

Hull  transmitted  this  proposal  to 
the  President,  who  gave  it  his  tentative 
approval.  The  following  day,  after  a 
Cabinet  meeting,  Roosevelt  held  a 
special  session  with  Secretaries  Knox, 
Stimson,  and  Hull.  The  four  men  went 
over  the  initial  draft  carefully,  made  a 
few  changes  in  phraseology,  and  then 
approved  it.  That  night  the  proposal 
was  reviewed  again  by  another  group. 
In  addition  to  Hull  and  Knox,  this 
meeting  was  attended  by  Adm.  Harold 
Stark,  Chief  of  Naval  Operations,  who 
had  to  certify  under  the  act  of  28 
June  that  the  destroyers  were  not 
essential  to  national  defense,  and  Lord 
Lothian.52  Once  more  the  draft  was 
approved. 

Lothian  transmitted  this  proposal  to 
London.  Churchill's  29  August  reply 
differed  in  only  a  few  details  from  the 
American  version,  notably  in  the  addi- 
tion of  Antigua  as  a  base  site.  The  Prime 
Minister  stated: 

We  are  prepared  in  friendship  and 
good  will  to  meet  your  representa- 
tives forthwith,  in  order  to  con- 
sider the  lease  for  ninety-nine 
years  of  areas  for  the  establish- 
ment of  naval  and  air  bases  in  the 
following  places: 


Newfoundland 
Bermuda 
Bahamas 
Jamaica 


Antigua 
St.  Lucia 
Trinidad 
British  Guiana 


Subject    to    later   settlements   on 
points  of  detail  .  .  .5  3 

In  order  to  calm  U.S.  fears  about  the 
disposition  of  the  British  Fleet  in  case 
of  England's  surrender,  Churchill  de- 
vised the  following  statement  for  release 
to  the  American  press: 

You  ask,  Mr.  President,  whether 
my  statement  in  Parliament  on 
June  4,  1940,  about  Great  Britain 
never  surrendering  or  scuttling  her 
Fleet  "represents  the  settled  policy 
of  His  Majesty's  Government."  It 
certainly  does.  I  must,  however, 
observe  that  these  hypothetical 
contingencies  seem  more  likely  to 
concern  the  German  Fleet  or  what 
is  left  of  it  than  our  own.5  4 

Consummation.  The  obstacles  to 
consummation  of  the  destroyer  deal 
were  now  largely  overcome.  A  final  text 
of  the  agreement  was  prepared  and 
approved.  Admiral  Stark  gave  it  his 
certification.  At  the  State  Department  a 
message  for  the  President  to  send  to 
Congress  was  drafted.  Notes  confirming 

the  destroyer-bases  transaction  were  ex- 
changed on  2  September  between  Hull 
and  Lothian.  On  3  September  the  Presi- 
dent's message  together  with  the  de- 
stroyer-bases notes  and  the  opinion  by 
the  Attorney  General  concerning  the 
legality  of  the  transaction  were  com- 
municated to  Congress. 

After  nearly  4  months  of  negotia- 
tions, the  trade  was  completed. 
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NUCLEAR  TERRORISM  AND  THE  ESCALATION 


OF  INTERNATIONAL  CONFLICT 


Forrest  R.  Frank 


The  dangers  posed  by  the  prolifera- 
tion of  nuclear  weapons  among  nations 
of  the  world  to  international  security 
have  long  been  recognized  by  analysts 
of  political  and  military  affairs.1  Prob- 
lems for  international  security  posed  by 
terrorist  acts  have  also  been  examined.2 
Recent  analysis,  however,  has  focused 
on  the  nexus  of  these  two  different 
threats  to  international  security - 
terrorist  acquisition  and  possible  use  of 
nuclear  explosive  devices,  radiological 
weapons,  or  attacks  on  various  nuclear 
facilities  and  installations.3  Few  studies 
have  examined  the  problems  arising 
from  incidents  of  nuclear  terrorism, 
choosing  instead  to  focus  solely  on  the 
feasibility  or  probability  of  nuclear  ter- 
rorism. These  studies  have  resulted  in 
significant   improvements  in  efforts  to 


protect  physically  nuclear  materials  and 
nuclear  weapons  stockpiles,  particularly 
those  under  U.S.  jurisdiction.4  How- 
ever, the  problem  of  limiting  the  escala- 
tion of  conflict  arising  from  terrorist 
acts  in  which  nuclear  explosive  devices, 
radiological  weapons,  or  attacks  on 
nuclear  facilities  are  employed  remains 
to  be  considered.  This  paper  addresses 
this  problem.  Hopefully  it  will  initiate 
scholarly  discussion  and  analysis. 

Defining  Nuclear  Terrorism.  Nuclear 
terrorism  can  be  defined  as  the 
unauthorized  use  or  attempted  use  of 
nuclear  explosive  devices,  use  or 
attempted  use  of  nuclear  materials,  or 
attacks  or  attempted  attacks  on  nuclear 
facilities  and  installations  for  ex- 
tortionate    purposes.    The    victim    of 
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nuclear  terrorism  may  be  an  individual, 
a  group  of  individuals,  an  organization, 
or  a  government.  The  primary  actor  on 
whom  the  burden  of  response  to  nuclear 
terrorism  will  fall,  however,  is  the  gov- 
ernment of  a  nation  on  whose  territory 
nuclear  terrorist  acts  are  committed. 
Governments  rather  than  individuals, 
groups  of  individuals,  or  organizations 
will  assume  primary  responsibility  for 
response  because  of  the  scope  and 
magnitude  of  the  effects  nuclear 
terrorist  acts  may  have  on  individuals, 
property,  and  the  entire  fabric  of 
society. 

Four  distinct  types  of  nuclear  ter- 
rorist acts  can  be  considered:  overt 
threat  to  use  nuclear  explosive  devices 
or  radiological  weapons,  or  an  overt 
threat  to  attack  a  nuclear  facility;  use  of 
nuclear  explosive  devices;  use  of  radio- 
logical weapons;  and  attacks  on  nuclear 
facilities  housing  nuclear  weapons, 
peaceful  nuclear  explosive  devices, 
nuclear  fuel  cycle  processes  and  ma- 
terials, or  nuclear  weapons  fabrication 
processes  and  materials. 

How  likely  is  nuclear  terrorism?  The 
answer  to  this  question  depends  on 
several  factors;  however,  three  factors 
seem  particularly  significant.  The  first 
factor  is  the  amount  of  expertise  needed 
to  fabricate  or  otherwise  acquire  nuclear 
explosive  devices  or  radiological  weap- 
ons or  to  attack  various  nuclear  facili- 
ties. The  amount  of  expertise  needed  to 
fabricate  a  nuclear  explosive  device 
varies  in  inverse  proportion  to  the  fis- 
sionability  of  material  available.  No 
expertise  is  required  to  assemble  a 
nuclear  explosive  device  if  it  can  be 
stolen  intact  from  the  arsenal  of  a 
nuclear  weapon  state  or  a  state  possess- 
ing "peaceful  nuclear  explosive  de- 
vices." Considerable  expertise  is  neces- 
sary to  fabricate  a  nuclear  explosive 
device  from  uranium  highly  enriched  in 
isotope  235  or  233  or  from  plutonium. 
Vast  amounts  of  expertise  as  well  as 
considerable  capital  equipment  and 
other  economic  resources  are  required 


to   fabricate   natural   uranium   isotope 
238  into  a  nuclear  explosive  device. 

It  is  important  to  bear  in  mind  that  a 
terrorist  trying  to  construct  a  nuclear 
explosive  device  does  not  operate  under 
the  same  rigorous  performance  con- 
straints that  bound  the  efforts  of  a 
military  weapon  designer.  After  all,  "a 
clandestine  nuclear  bomb  maker  may 
care  little  whether  his  bombs  are  heavy, 
inefficient,  and  unpredictable.  They 
may  serve  his  purposes  so  long  as  they 
are  transportable  by  automobile  and  are 
very  likely  to  explode  with  a  yield 
equivalent  to  at  least  100  tons  of 
chemical  explosive."5  While  the  amount 
of  expertise  needed  to  construct  a  bomb 
is  perhaps  no  greater  than  that  derived 
from  college  physics,  chemistry,  and 
perhaps  engineering,  the  amount  of  ex- 
pertise needed  to  construct  a  simple 
device  for  dispersing  radioactive  ma- 
terial is  even  less.  Any  container  capable 
of  dispensing  liquid  radioactive  waste 
under  pressure  would  be  sufficient; 
pouring  liquid  or  particulate  radioactive 
materials  into  air-conditioning  systems 
of  large  buildings  or  into  urban  water 
supplies  might  also  represent  highly 
effective  methods  of  dispersing  some 
radioactive  materials. 

The  amount  of  expertise  needed  to 
attack  a  nuclear  facility  depends,  in  very 
large  measure,  on  the  kind  of  facility  to 
be  attacked.  Some  facilities  such  as 
nuclear  weapons  fabrication  plants  are 
heavily  guarded  and  would  require  a 
sizable  force  of  terrorists  for  there  to  be 
much  chance  of  a  successful  attack. 
Other  installations  such  as  nuclear  fuel 
fabrication  plants,  nuclear  power  re- 
actors, spent  nuclear  fuel  reprocessing 
centers,  critical  assemblies  used  in  re- 
search, and  various  installations  using 
radioisotopes  in  research,  industrial 
processes,  or  medical  treatments  might 
require  very  little  military-type  ex- 
pertise to  be  successfully  overcome. 

The  second  factor  bearing  on  the 
likelihood  of  nuclear  terrorism  is  the 
accessibility    of    nuclear    materials    to 


534 


potential  nuclear  terrorists.  There  are 
many  radioactive  substances  that  might 
be  suitable  for  use  as  radiological 
weapons.  These  are  materials  that  could 
be  acquired  from  scientific  supply 
houses,  industrial  materials  wholesalers, 
and  other  types  of  industries  catering  to 
the  research,  teaching,  and  quality  con- 
trol market.  Most,  if  not  all  of  these 
substances,  however,  are  not  suitable  for 
use  in  nuclear  explosive  devices. 

There  are  relatively  few  materials 
that  can  be  taken  off  the  shelf  of  a 
chemical  supply  house  or  a  nuclear 
facility  and  fabricated  into  a  nuclear 
explosive  device.  Most  of  these  materials 
are  not  widely  distributed  or  used  out- 
side the  nuclear  power  or  nuclear  ex- 
plosives fabrication  industries.  These 
materials  include  the  following: 
uranium  enriched  to  90  percent  in 
isotope  235  or  233;  plutonium;  plu- 
tonium  nitrate  in  solution;  enriched 
uranium  isotope  235  hexafluoride;  high- 
temperature,  gas-cooled  reactor  graph- 
ite-coated fuel  particles;  fuel  elements 
for  light  water  reactors  using  plutonium; 
plutonium  oxide  and  depleted  uranium 
oxide  pellets  used  as  fuel  for  liquid 
metal  fast  breeder  reactors,  and  critical 
assemblies  used  in  physics  research  on 
college  campuses  and  in  industry.6 
Most,  if  not  all,  of  these  materials  are 
regulated  by  international  safeguards 
when  transferred  from  a  nuclear  weapon 
state  to  other  states;  the  U.S.  Govern- 
ment also  imposes  standards  of  physical 
security  on  installations  handling  these 
materials  as  well  as  other  materials  that 
could,  with  additional  processing,  be 
fabricated  into  nuclear  explosive  de- 
vices.7 Other  nations  employ  similar 
systems  of  physical  and  accounting  safe- 
guards to  minimize  the  likelihood  of 
theft  or  misuse  of  these  nuclear  ma- 
terials. Limiting  access  to  these  ma- 
terials by  various  methods  significantly 
reduces  the  likelihood  that  terrorists 
will  be  able  to  acquire  materials  which 
could  be  fabricated  into  a  nuclear  ex- 
plosive device.  Unfortunately,  access  to 


materials  that  could  be  used  in  radio- 
logical weapons  is  often  not  well  regu- 
lated by  national  or  international  safe- 
guards.8 

The  third  factor  that  figures  promi- 
nently in  calculating  the  likelihood  of 
nuclear  terrorism  is  the  motivation  of 
individuals  and  groups  employing  ter- 
rorist tactics  to  achieve  their  political 
and/or  economic  objectives.  While  our 
definition  of  terrorism  has  excluded 
psychotic  or  neurotic  behavior,  de- 
ranged individuals  might  also  employ 
nuclear  explosive  devices,  radiological 
weapons,  or  attack  various  nuclear 
facilities  as  a  result  of  their  illnesses. 
One  analyst  has  prepared  a  list  of 
potential  terrorists  and  the  motivations 
underlying  their  behaviors: 

Possible  Malefactors 

1.  Foreign  governments  and 
their  agents,  acting  under  orders. 

2.  Sub-units  of  foreign  gov- 
ernments and  their  agents  or  mili- 
tary forces  acting  with  or  without 
official  sanction 

3.  Individuals  or  groups  en- 
gaged in  domestic  subversive  ac- 
tivity: extremists,  terrorists,  nihil- 
ists. 

4.  Criminals-highly  or- 
ganized, loosely  associated,  or  in- 
dividual. 

5.  Psychopaths,  severe  neu- 
rotics, and  psychotics,  harboring 
sadistic  homicidal,  or  suicidal 
motives. 

6.  Mercenaries  in  the  pay  of 
others,  or  who  need  the  money  to 
pay  off  debts,  support  a  heroin 
addiction,  etc. 

7.  Disgruntled  employees 
seeking  to  sabotage  an  installation 
for  revenge,  or  out  of  casual  van- 
dalism. 

Motives  for  Nuclear  Malfeasance 

1.  International  enmity  or 
rivalry. 
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2.  Sectional  or  factional  en- 
mity, such  as  civil  war,  ter- 
rorism. 

3.  Desire  to  create  panic  or 
interrupt  electrical  power,  either 
for  its  own  sake  or  secondary  to 
some  other  design,  such  as  looting 
under  cover  of  darkness,  etc. 

4.  Desire  to  establish  credi- 
bility of  later  threats  of  repeti- 
tion, demands  for  blackmail  pay- 
ments, etc. 

5.  Desire  to  obtain  special 
nuclear  materials  for  bombs. 

6.  Desire  to  obtain  radio- 
active waste  materials  for  terror, 
homicide,  blackmail,  or  resale. 
Motives  6  and  7  may  also  subsume 
the  desire  to  control  such  ma- 
terials in  order  to  secure  im- 
munity from  persecution  or  prose- 
cution for  the  thieves  or  for 
others  as  stipulated  in  threats  to 
the  authorities. 

7.  Sadistic  motivation- 
merely  to  cause  suffering.  This 
might  take  the  form  of  a  specific 
grudge  against  particular  persons 
likely  to  be  killed  or  injured  in  a 
nuclear  incident,  such  as  em- 
ployer, spouse,  rival,  etc. 

8.  Suicidal/homicidal  motiva- 
tion-to  die  spectacularly,  take 
other  lives  at  the  same  time. 

9.  Publicity  motivation  to  get 
one's  name  in  the  papers,  or  to 
publicize  some  specific  cause  (a 
frequent  motive  for  aircraft  hi- 
jacking and  terrorism). 

10.  Psychotic  motivation.  This 
can  take  various  forms,  depending 
on  the  nature  of  the  delusional 
system  involved.9 
One  might  add  to  this  list  the  theft  or 
possible  use  of  materials  by  accident  of 
opportunity.  Clearly,  recent  experience 
in  the  Middle  East,  in  Northern  Ireland, 
in  Japan,  in  the  United  States,  in  West- 
ern   Europe,    and    in    Latin    America 
illustrates  the  willingness  of  individuals 
to  use  extreme,  extortionate  violence  to 


attain  their  political  and/or  economic 
objectives. 

In  calculating  the  likelihood  of  nu- 
clear terrorism,  at  least  these  three 
factors  must  be  simultaneously  evalu- 
ated. Merely  because  an  individual  has 
expertise  in  the  design  of  nuclear  ex- 
plosive devices  and  may  have  access  to 
materials  that  could  be  used  to  fabricate 
such  a  device,  he  may  not  be  motivated 
to  become  a  nuclear  terrorist.  Indeed,  I 
suspect  that  a  potential  nuclear  terrorist 
first  would  consider  using  nuclear  ma- 
terials or  attacking  nuclear  facilities, 
then  he  would  acquire  the  necessary 
expertise  to  fabricate  a  nuclear  explo- 
sive device,  construct  a  radiological 
weapon,  or  attack  a  nuclear  facility. 
Finally,  he  would  seek  out  the  appropri- 
ate materials  to  carry  out  such  plans. 

Reasonable  people  may  reach  dif- 
ferent conclusions  about  the  net  threat 
of  nuclear  terrorism.  Some  may  con- 
clude that  the  threat  is  not  very  great; 
others  may  conclude  nuclear  terrorism 
is  imminent.  My  own  view  is  that 
nuclear  terrorism  is  probably  inevitable. 
We  have  already  witnessed  several  ter- 
rorist or  terrorist  related  incidents  in- 
volving nuclear  materials. 

At  least  one  attempt  has  been  made 
to  extort  money  from  government 
officials  by  an  individual  threatening  to 
destroy  a  city  with  a  homemade, 
thermonuclear  bomb.  The  attempt  was 
thwarted  by  good  police  work,  not 
because  the  design  of  the  bomb  accom- 
panying extortion  notes  was  considered 
defective  by  government  officials.10 
Unknown  individuals  disseminated 
radioactive  materials  normally  used  in 
medicine  aboard  an  Austrian  train  in 
April  1974,  causing  much  concern  if  not 
substantial  property  damage  and  casual- 
ties among  railroad  passengers.11  Con- 
cern over  possible  theft  of  nuclear  weap- 
ons has  mounted  in  the  United  States 
over  the  past  few  years  as  various 
shortcomings  in  the  physical  security  of 
U.S.  nuclear  weapons  have  been  re- 
vealed.   In   1974,   reports  reached  the 
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press  that  a  Nike-Hercules  antiaircraft 
installation  outside  Baltimore  had  been 
broken  into  in  an  apparent  attempt  to 
steal  nuclear  weapons  thought  to  be 
stored  at  that  installation  for  use  in  air 
defense.1"  During  the  period, 
1973-1975,  members  of  Congress  inves- 
tigated the  security  of  U.S.  nuclear 
weapons  stored  overseas.  Senator 
Symington,  commenting  on  U.S.  nu- 
clear weapons  stored  in  Korea,  reported 
that  we  "were  not  being  as  careful  with 
our  nuclear  stockpile  in  the  Far  East  as 
we  are  in  Europe."13  The  European 
situation  was  termed  "critical"  by 
Senators  Pastore  and  Baker  in  discus- 
sions with  Defense  Secretary  Elliot 
Richardson  upon  their  return  from  an 
inspection  of  the  U.S.  European  nuclear 
weapons  stockpile.14  While  many  of 
these  deficiencies  were  corrected  in  the 
eyes  of  critical  Senators,15  the  U.S. 
Government  intends  to  continue  its 
efforts  to  upgrade  the  security  of  nu- 
clear weapons  stored  at  home  and 
abroad  to  the  tune  of  $230  million  over 
the  period,  July  1975  through  Septem- 
ber 1977. 16 

In  addition  to  these  problems,  there 
have  been  several  known  threats  against 
nuclear  facilities  such  as  nuclear  reactors 
or  uranium  enrichment  plants.17  The 
crash  of  a  B-52  bomber  some  20  miles 
from  a  nuclear  power  reactor  plant  in 
South  Carolina1 8  raised  the  specter  of  a 
terrorist  flying  a  "kamikaze"  mission 
into  a  nuclear  facility.  David  Krieger 
quotes  then  Atomic  Energy  Commission 
Chairman  Dr.  James  Schlesinger,  appear- 
ing on  a  radio  question-and-answer  pro- 
gram, discussing  this  subject  with 
typical  bluntness  and  candor: 

If  one  intends  to  crash  a  plane 
into  a  facility  and  one  is  able  to 
persuade  the  pilot  that  that  is  the 
best  way  to  go,  there  is,  I  suspect, 
little  that  can  be  done  about  the 
problem. 

The  nuclear  plants  that  we  are 
building  today  are  designed  care- 
fully   to    take    the   impact   of,    I 


believe,  a  200,000  pound  aircraft 
arriving  at  something  on  the  order 
of  150  miles  per  hour.  It  will  not 
take  the  impact  of  a  larger  air- 
craft.19 
Krieger  notes  that  a  Boeing  747  "weighs 
about  365,000  pounds  and  travels  con- 
siderably   faster    than    150    miles   per 
hour."20    Thus,    even    nuclear    power 
plants  protected  by  very  strong  physical 
security  on  the  ground  might  be  vulner- 
able to  air  attack  by  kamikaze  pilots  or 
remotely  piloted  vehicles. 

We  have  witnessed  only  a  few  inci- 
dents resulting  in  minimal  property 
damage,  little  loss  of  governmental  pres- 
tige, and  minimal  international  conflict. 
What  will  happen,  however,  if  a  terrorist 
group  succeeds  in  stealing  nuclear  ma- 
terials, fabricates  a  bomb,  and  actually 
detonates  it?  Furthermore,  what  will 
happen  if  the  terrorists  steal  materials 
from  one  country,  fabricate  a  bomb  in 
bases  on  the  territory  of  a  second 
country,  and  detonate  the  bomb  on  the 
territory  of  yet  a  third?  What  will  the 
government  victimized  by  a  nuclear 
terrorist  act  do?  How  will  other  nations 
respond  to  the  nuclear  terrorist  incident 
and  the  countermeasures  taken  by  the 
victim  government?  We  turn  now  to  a 
consideration  of  the  physical  effects  and 
political  consequences  of  nuclear  ter- 
rorism. 

The    Effects   of   Nuclear  Terrorism. 

There  are  several  physical  effects  that 
would  result  from  the  detonation  of  a 
nuclear  explosive  device,  the  dispersal  of 
radioactive  material,  or  the  attack  on 
various  nuclear  installations  in  which 
radioactive  material  was  released.  Use  of 
nuclear  explosive  devices  by  terrorists 
would  result  in  the  same  types  of 
damage  caused  by  military  use  of  nu- 
clear weapons.  Dispersal  of  radioactive 
material  might  cause  many  of  the  same 
problems  associated  with  the  effects  of 
radioactive  fallout  from  atmospheric  nu- 
clear weapons  tests  or  the  long-term 
consequences    of    the    use    of   nuclear 
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weapons.  Attacks  on  various  nuclear 
installations  resulting  in  the  release  of 
radioactive  materials  might  cause  a 
broad  range  of  physical  effects  ranging 
in  severity  from  little  more  than  small 
spills  of  radioactive  material  following 
accidents  involving  U.S.  nuclear 
weapons  in  the  midair  collision  of  a 
B-52  bomber  and  a  tanker  over  Spain2  * 
to  the  kinds  of  damage  envisioned  as  the 
result  of  a  nuclear  reactor  core  melt- 
down with  simultaneous  failure  of  the 
emergency  core  cooling  system.22 

Terrorist  detonation  of  a  nuclear 
explosive  device  would  cause  damage 
and  casualties  as  a  result  of  four  specific 
forces:  blast,  thermal  radiation,  prompt 
nuclear  radiation,  and  long-term  nuclear 
radiation.  Additionally,  disruption  of 
communications  and  malfunctions  of 
electronic  equipment  might  occur  as  the 
result  of  electromagnetic  pulse.  The 
severity  of  these  effects  would  depend 
on  a  number  of  factors,  including  the 
following:  yield  of  the  explosion;  types 
of  materials  used  in  the  fabrication  of 
the  device,  height  of  the  device  above 
ground  at  the  time  of  detonation;  pre- 
vailing wind  and  weather  conditions  at 
the  time  of  detonation  and  for  a  period 
of  hours  thereafter;  relative  hardness  of 
the  target  area;  and  the  amount  of 
relief,  rescue,  and  medical  aid  immedi- 
ately available  to  survivors  of  blast  and 
thermal  effects.2  3 

The  effects  of  terrorist  use  of  radio- 
logical weapons  are  far  more  difficult  to 
predict.  Such  effects  would  depend  in 
very  large  measure  on  the  kinds  of 
radioactive  materials  dispersed,  the  pat- 
tern of  dispersal,  and  the  length  of  time 
individuals  are  exposed  to  radioactive 
materials.  Use  of  radiological  weapons, 
in  addition  to  possibly  causing  casual- 
ties, would  result  in  the  contamination 
of  a  wide  range  of  physical  resources 
including  land,  water  supplies,  buildings, 
and  capital  equipment.  These  effects 
would  also  occur  as  a  consequence  of 
radioactive  fallout  generated  by  the 
detonation     of     a    nuclear    explosive 


device.  Dispersal  of  radioactive  material 
might  not  cause  casualties;  however,  it 
would  necessitate  expensive,  time- 
consuming,  disruptive  decontamination 
efforts.24 

Attacks  on  nuclear  facilities  in- 
tended to  cause  the  release  of  radio- 
active material  into  the  atmosphere  are 
perhaps  the  most  difficult  forms  of 
nuclear  terrorism  to  evaluate  in  terms 
of  physical  effects.  The  nature  of  the 
work  being  carried  out  at  the  installa- 
tion to  be  attacked,  the  kind  of 
materials  and  processes  used  in  the 
facility,  the  difficulty  in  bypassing 
redundant  safety  features  built  into  the 
facility,  the  ability  of  the  facility  effec- 
tively to  contain  released  radiation 
within  its  physical  structures  or  on  the 
site,  and  the  degree  of  physical  pro- 
tection against  direct  attack  are  all 
important  variables  that  affect  the 
physical  effects  of  terrorist  attacks  on 
nuclear  facilities.  While  overcoming 
these  obstacles  to  the  release  of  radio- 
active material  into  the  biosphere  during 
a  terrorist  act  is  a  major  task,  Theodore 
B.  Taylor  reminds  us  that  criminals  have 
been  eminently  successful  in  attacking 
heavily  fortified  buildings  and  vaults  in 
recent  years: 

In  the  last  fifteen  years  more 
than  two  dozen  major  thefts  from 
modern  alarmed  vaults  wired 
directly  to  a  protective  agency 
have  been  reported.  Alarm  sys- 
tems connected  only  to  the  door 
of  the  secured  place  have  been 
circumvented,  and  comprehensive 
alarm  systems  have  been  success- 
fully disconnected.  Burglars  have 
used  diamond-tipped  steel  drills, 
acetylene  torches,  twenty-milli- 
meter antitank  guns,  thermic 
lances,  explosives,  and  other 
highly  specialized  equipment  to 
penetrate  cement-filled  doors, 
steel-reinforced  concrete  vault 
walls,  steel  vaults,  and  steel  vault 
doors  as  much  as  two  feet 
thick.25 
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Taylor  argues,  in  effect,  that  nuclear 
facilities  are  vulnerable  to  attack  by 
highly  organized,  well-equipped  terror- 
ists just  as  are  Brinks  armored  trucks, 
large  bank  vaults,  and  other  "secure" 
installations. 

A  broad  set  of  qualifications  must  be 
introduced  in  trying  to  estimate  the 
effects  of  an  attack  on  a  nuclear  facility 
that  results  in  the  release  of  nuclear  or 
radioactive  materials  into  the  biosphere. 
The  location  of  the  facility  in  relation 
to  large  concentrations  of  civilian  or 
military  personnel  is  obviously  impor- 
tant in  estimating  casualties.  The 
weather  at  the  time  of  the  incident  and 
for  a  period  of  hours  thereafter  is  also  an 
important  factor.  The  extent  to  which 
the  site  of  such  an  attack  was  cut  off 
from  outside  assistance  would  also 
affect  the  number  and  extent  of  casual- 
ties, as  would  the  reaction  of  individuals 
displaced  by  preventative  or  rescue  and 
relief  efforts.  Mass  panic  arising  from 
fear,  hasty  and  poorly  planned  evacu- 
ation of  areas,  unconfirmed  rumors,  et 
cetera,  could  claim  large  numbers  of 
lives  through  accidents,  coronaries,  and 
the  withdrawal  of  medical  services  by 
overworked,  frightened,  and  perhaps  in- 
jured medical  personnel.2  6 

The  ability  of  terrorists  to  acquire 
and  use  nuclear  explosive  devices  or 
radiological  weapons,  or  to  attack 
successfully  nuclear  facilities  causing  the 
release  of  radioactive  material  into  the 
biosphere  may  lead  to  wild  speculation 
about  the  number  of  casualties  in  vari- 
ous scenarios.  While  numbers  are  some- 
what hard  to  pin  down,  there  are  many 
factors  which  influence  the  severity  of 
casualties  resulting  from  blast,  thermal 
radiation,  prompt  nuclear  radiation,  and 
long-term  radiation.  The  types  of 
materials  used,  weather,  distribution  of 
radioactive  materials,  length  of  exposure 
to  radiation  sources,  and  the  reaction  of 
the  victims  of  nuclear  terrorist  acts  all 
bear  on  the  severity  of  the  physical 
effects  of  nuclear  terrorism.  The  physi- 
cal effects  of  nuclear  terrorism,  in  turn, 


may  substantially  affect  the  political 
consequences  of  nuclear  terrorism.  We 
turn  now  to  a  consideration  of  this 
aspect  of  the  problems  posed  by  nuclear 
terrorism. 

The  Political  Consequences  of  Nu- 
clear Terrorism.  There  is  a  variety  of 
political  consequences  arising  from  inci- 
dents of  nuclear  terrorism  that  affect 
governments  of  many  states  in  addition 
to  the  government  of  the  state  vic- 
timized by  nuclear  terrorist  acts.  While 
the  latter  is  necessarily  faced  with  the 
most  difficult  choices  in  responding  to 
and  coping  with  the  effects  of  nuclear 
terrorism,  a  number  of  factors  very 
quickly  brings  other  governments  into 
contact  with  the  political  fallout  of  a 
nuclear  terrorist  act.  While  the  broad 
range  of  specific  acts  of  nuclear  ter- 
rorism and  the  incalculable  number  of 
potential  targets  make  it  impossible  to 
detail  all  the  possible  consequences  of 
nuclear  terrorism,  analysts  should  try  to 
understand  those  types  of  consequences 
or  actions  that  would  be  particularly 
important  in  controlling  the  escalation 
of  international  conflict  following  an 
incident  of  nuclear  terrorism. 

There  are  at  least  four  major  types  of 
consequences  or  actions  that  merit 
attention.  First,  we  should  consider  how 
the  government  of  a  victimized  state 
will  react  to  the  nuclear  terrorist  act. 
Second,  we  should  examine  how  other 
states  will  perceive  the  victim's  actions 
and  reactions  to  nuclear  terrorism. 
Third,  we  must  consider  the  actions  of 
the  government  of  the  state  ravished  by 
nuclear  terrorism  toward  other  states. 
Finally,  we  should  contemplate  the 
broad  systemic  consequences  of  nuclear 
terrorism  for  international  relations 
generally. 

The  government  of  a  state  which  is 
attacked  by  nuclear  terrorists  in  any  of 
the  four  broad  types  outlined  above  is 
immediately  confronted  with  several 
problems.  It  must  determine  if  a  threat 
to    use    nuclear    explosive    devices   or 
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radiological  weapons  or  to  attack  nu- 
clear facilities  is  credible,  or  it  must 
verify  the  actual  occurrence  of  a  ter- 
rorist act.  Second,  it  must  identify  the 
most  probable  perpetrators  of  nuclear 
terrorism  independently  of  various 
claims  of  responsibility.  Third,  it  must 
cope  with  a  variety  of  domestic  prob- 
lems generated  by  nuclear  terrorism. 
Casualties  must  be  treated;  the  homeless 
resettled;  property,  buildings,  capital 
equipment,  and  farmland  must  be  de- 
contaminated; and  the  faith  of  citizens 
in  their  government's  ability  to  protect 
them  must  be  restored. 

The  actions  taken  by  the  government 
of  a  state  ravished  by  nuclear  terrorism 
directed  solely  within  its  own  territory 
to  cope  with  nuclear  terrorism  may 
nonetheless  precipitate  major  interna- 
tional crises  leading  to  international 
conflict.  A  number  of  actions  taken  in 
the  absence  of  confirmation  that  nu- 
clear terrorist  acts  have  occurred  are 
ambiguous;  given  the  presence  of  latent 
or  manifest  conflict  between  two 
nations  or  two  sets  of  nations,  these 
actions  might  be  interpreted  as  prepara- 
tions for  war.  For  example,  evacuation 
of  cities,  censorship  of  news,  drastic 
changes  in  patterns  or  modes  of  internal 
communication,  suspension  of  regular 
commerce,  declarations  of  martial  law 
or  changes  in  civil  police  procedure, 
limited  or  general  military  mobilization, 
or  redeployment  of  military  forces-in- 
being  might  all  be  reasonable  steps  for  a 
government  trying  to  cope  with  nuclear 
terrorist  acts  to  take.  Each  of  these 
measures  or  a  combination  of  such 
measures  might  also  be  perceived  as 
preliminary  preparations  for  war.27 
This  interpretation  seems  especially 
likely  in  those  cases  where  previous  real 
or  alleged  incidents  of  terrorism  have 
precipitated  reprisals  by  the  victimized 
state  against  its  neighboring  states  or 
other  states  thought  to  have  been 
responsible    for    the    initial    terrorist 
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The  government  of  a  state  trying  to 


cope  with  nuclear  terrorism  might  also 
undertake  a  variety  of  nonmilitary  and 
military  measures  against  one  or  more 
other  states.  Likely  targets  of  these 
actions  include  states  thought  to  have 
supplied  nuclear  materials  to  terrorist 
groups;  states  assumed  to  have  harbored 
nuclear  terrorist  groups  before  and/or 
after  commission  of  terrorist  acts;  states 
thought  to  have  supplied  nuclear  ter- 
rorists with  nonnuclear  supplies,  techni- 
cal resources,  expertise,  or  money.  The 
government  of  the  victim  state  might 
turn  to  other  states  for  the  extradition 
of  any  individual  alleged  to  have  been 
involved  in  the  nuclear  terrorist  inci- 
dent. States  might  also  seek  interna- 
tional cooperation  and  assistance  in 
identifying  the  sources  of  nuclear  ma- 
terials used  in  the  fabrication  of  nuclear 
explosive  devices  or  radiological 
weapons.  Claims  for  indemnification  of 
individuals,  organizations,  and  govern- 
ments suffering  personal  injury  and 
property  loss  as  the  result  of  nuclear 
terrorism  might  be  filed  against  various 
states,  including  nuclear  materials 
supplying  states  as  well  as  nuclear 
materials  recipient  states. 

The  use  of  military  force  in  response 
to  nuclear  terrorism  by  the  victim  state 
cannot  be  overlooked.  Military  force 
could  be  deployed  against  the  same 
wide  variety  of  states  noted  above.  The 
range  of  military  actions  that  could  be 
undertaken  could  vary  greatly  from 
minimum  efforts  to  close  the  border 
between  the  victim  state  and  its  neigh- 
bors to  more  drastic  actions.  These 
actions  might  include  some  or  all  of  the 
following:  interdiction  of  terrorist  infil- 
tration routes;  attacks  on  terrorist  base 
camps;  embargo  or  blockade  of  states 
aiding  terrorists  or  permitting  terrorists 
to  operate  from  their  territories;  attacks 
on  the  civilian  population  of  other 
states  roughly  equaling  the  destruction 
caused  by  a  nuclear  terrorist  act; 
destruction  of  other  states'  nuclear 
facilities;  or  even  a  full-scale  invasion 
and    occupation    of    other    states    in 
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reprisal  for  nuclear  terrorism. 

It  is  clear  that  acts  undertaken  by  the 
victim  state  toward  other  states  would 
have  profound  effects  on  international 
order.  The  military  actions  described 
above  would  be  sufficient  to  unleash  a 
major  war,  depending  on  the  states 
directly  involved  and  the  strength  of 
their  respective  alliance  systems.  Inci- 
dents of  nuclear  terrorism  involving 
materials  nominally  under  international 
safeguards  would  automatically  raise 
very  serious  questions  about  the  reli- 
ability of  International  Atomic  Energy 
Agency  (IAEA)  safeguards  on  nuclear 
materials.  IAEA  inspection  of  national 
nuclear  materials  accounts,  the  primary 
safeguard  against  diversion  of  nuclear 
materials,  that  fail  to  detect  the  diver- 
sion of  nuclear  materials  subsequently 
thought  to  have  been  used  in  the  com- 
mission of  a  nuclear  terrorist  act  may 
raise  very  grave  questions  about  the 
entire  safeguards  system.  Such  questions 
once  raised  would  be  very  hard  to  quiet, 
hence  weakening  the  IAEA's  ability  to 
perform  its  critical  function  of  verifying 
the  Nuclear  Nonproliferation  Treaty.29 

Nuclear  terrorism  may  also  raise  a 
number  of  problems  relating  to  the 
obligations  assumed  by  the  nuclear 
weapon  states  in  their  adherence  to  the 
Nuclear  Nonproliferation  Treaty - 
Security  Council  Resolution  255,  (19 
June  1968).30  The  nuclear  weapon 
states  might  find  themselves  in  a  posi- 
tion of  direct  confrontation  with  one 
another  because  of  demands  on  the  part 
of  the  government  of  the  state  attacked 
by  nuclear  terrorists  for  assistance. 
Furthermore,  use  of  nuclear  terrorism 
by  a  group  claiming  the  status  of  a  state, 
i.e.,  a  liberation  movement,  might  cause 
major  political  problems  in  relations 
among  the  nuclear  weapon  states,  as 
well  as  between  the  nuclear  weapon 
states  and  nonnuclear  weapon  states. 

Successful  nuclear  terrrorism  might 
also  give  rise  to  more  general  security 
problems  without  regard  to  actions 
undertaken    by    the    victim    state.    All 


states  would  become  concerned  about 
nuclear  terrorism  and  might  undertake 
actions  that  could  easily  be  misinter- 
preted by  other,  potential  adversaries. 
Successful  nuclear  terrorism  in  one  part 
of  the  world  might  be  an  invitation  to 
terrorists  in  other  parts  of  the  world  to 
use  nuclear  explosive  devices,  radiologi- 
cal weapons,  or  attacks  on  nuclear 
facilities  as  an  effective,  spectacular 
means  of  achieving  political  and  eco- 
nomic objectives.  Government  leaders 
might  conceivably  be  faced  with  a  new 
set  of  dominoes- nuclear  facilities, 
sources  of  radioactive  materials,  or 
sources  of  fissionable  materials. 

In  surveying  the  political  conse- 
quences of  nuclear  terrorism,  it  becomes 
clear  that  nuclear  terrorism  creates 
problems  which,  in  turn,  may  be  more 
destructive  over  the  long  term  than  the 
act  of  nuclear  terrorism  itself.  Initiation 
of  hostilities  between  two  or  more 
states  as  the  result  of  a  catalytic  nuclear 
terrorist  act  ought  to  be  an  outcome 
over  which  great  efforts  would  be  ex- 
pended in  an  effort  to  avoid  it.  Unfortu- 
nately, little  attention  has  been  paid  to 
the  problem  of  limiting  the  escalation  of 
conflict  arising  from  nuclear  terrorism. 
We  now  turn  to  some  possible  steps  that 
might  be  taken  unilaterally,  bilaterally, 
or  multilaterally  by  nations  of  the  world 
to  avoid  the  "worst  case"  outcome  of  a 
nuclear  terrorism  incident. 

Limiting  the  Escalation  of  Interna- 
tional Conflict  Arising  from  Nuclear 
Terrorism.  Nuclear  terrorism  can  be 
analyzed  in  traditional  arms  control 
terms  with  considerable  improvement  in 
understanding  of  the  problems  to  be 
solved.  The  objective  in  developing 
mechanisms  to  cope  with  nuclear  terror- 
ism is  to  reduce  the  likelihood  of  war 
and,  failing  that,  to  minimize  the  effects 
of  war  should  it  occur. 

Nuclear  terrorism  is  an  inherently 
ambiguous  event.  Thus,  there  is  a  need 
for  all  parties -states,  international 
organizations,   and   terrorists-to  verify 
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many  different  aspects  of  terrorism.  In 
addition  to  verification,  there  is  a  need 
to  develop  a  set  of  incentives  and 
penalties,  as  well  as  a  means  of  en- 
forcing these  incentives  and  penalties  to 
discourage  the  escalation  of  interna- 
tional conflict  as  the  result  of  a  nuclear 
terrorist  act.  There  is  also  a  need  to 
detect  attempts  to  employ  nuclear  ter- 
rorism so  that  appropriate,  non- 
escalatory  countermeasures  can  be 
taken.  Let  us  examine  each  of  these 
problems  momentarily. 

The  state  attacked  by  nuclear  terror- 
ists has  several  distinct  verification  prob- 
lems. First,  it  needs  to  determine 
whether  or  not  it  is  under  attack  by 
terrorists,  by  unauthorized  action  by 
regular  military  forces  of  another  state, 
or  by  a  clandestine  military  operation 
mounted  by  another  state.  The  govern- 
ment of  the  state  under  nuclear  terrorist 
assault  must  also  verify  the  use  of 
nuclear  explosive  devices,  radiological 
weapons,  or  the  successful  attack  on 
nuclear  facilities  so  that  it  may  under- 
take appropriate  decontamination 
actions  as  well  as  mobilize  necessary 
medical  and  relief  personnel. 

Other  states,  too,  have  a  vested  in- 
terest in  confirming  the  identity  of 
nuclear  terrorists.  Some  states  may  find 
themselves  committed  to  military  action 
by  treaty  or  executive  agreement  unless 
it  can  be  established  that  their  ally,  the 
victim  of  a  nuclear  terrorist  act,  is  not 
under  an  authorized  military  assault 
from  another  state.  States  with  nuclear 
weapons  or  peaceful  nuclear  explosive 
devices  may  also  be  very  concerned 
about  the  identity  of  nuclear  terrorists 
as  well  as  the  source  of  nuclear  materials 
because  of  their  concern  about  possible 
breakdowns  in  command  and  control 
over  their  own  nuclear  weapons. 

Potential  adversaries  of  the  victim  of 
nuclear  terrorism  require  verification  of 
a  number  of  acts.  First,  they  too  need 
to  verify  that  nuclear  terrorist  acts  are 
committed  by  terrorists  and  not  agents 
provocateur  on  the  one  hand,  or  that 


alleged  nuclear  terrorist  acts  are  not 
simply  a  pretext  for  the  victim  to 
initiate  hostilities  against  one  or  more 
potential  adversaries  on  the  other. 
Second,  potential  adversaries  of  the 
victim  state  need  confirmation  of 
nuclear  terrorism  incidents  to  interpret 
what  are  otherwise  ambiguous  events  in 
the  victim  country.  Other  countries 
neither  aligned  with  the  victim  or 
potential  adversaries  require  verification 
of  nuclear  terrorist  acts  so  that  they 
may  be  able  to  assist  in  the  management 
of  crises  by  refusing  havens  to  alleged 
nuclear  terrorists,  providing  rescue  and 
relief  supplies  and  personnel,  and 
offering  their  good  offices  to  mediate 
disputes  arising  between  the  government 
of  the  target  state  and  other  states  it 
feels  are  responsible  for  nuclear  ter- 
rorist acts. 

In  addition  to  coping  with  the  prob- 
lems of  ambiguity  inherent  in  real  or 
alleged  acts  of  nuclear  terrorism,  in  the 
domestic  responses  to  nuclear  terrorism, 
and  in  the  international  responses  to 
nuclear  terrorism,  attention  should  be 
paid  to  the  development  of  mechanisms 
that  militate  against  both  domestic  and 
international  escalation  of  conflict 
arising  from  incidents  of  nuclear  terror- 
ism. One  set  of  possible  remedies  ad- 
dresses some  of  the  underlying  motiva- 
tions for  escalation  on  the  part  of  the 
victim  state.  Another  set  of  possible 
remedies  looks  at  the  problem  of 
limiting  the  scope  and  magnitude  of 
escalation  in  the  event  of  nuclear  terror- 
ism. 

There  are  a  number  of  factors  that 
would  tend  to  encourage  the  govern- 
ment of  a  state  ravished  by  nuclear 
terrorist  acts  to  lash  out  at  real  or 
imagined  enemies  in  an  effort  to  cope 
with  the  problems  raised  by  nuclear 
terrorism.  One  of  the  incentives  to 
lashing  out  would  be  to  apprehend  and 
bring  to  justice  those  individuals 
directly  responsible  for  nuclear  terrorist 
acts.  An  arrangement  providing  for  the 
prosecution     or     extradition     for 
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prosecution  of  individuals  alleged  to 
have  participated  in  nuclear  terrorism 
analogous  to  the  Convention  for  the 
Suppression  of  the  Unlawful  Seizure  of 
Aircraft3  l  may  be  a  useful  measure  in 
the  management  of  crises  arising  from 
nuclear  terrorism.  While  this  kind  of 
guarantee  of  prosecution  may  not  deter 
terrorists,  it  may  discourage  states  from 
kidnapping  alleged  nuclear  terrorists  on 
the  territory  of  other  states  and  forcibly 
returning  these  individuals  to  the  victim 
state  for  prosecution.*  Such  actions 
might  cause  very  serious  problems  for 
the  relations  among  the  states  directly 
involved  in  the  "forcible  extradition"  of 
alleged  nuclear  terrorists. 

Agreement  in  some  form  might  also 
be  reached  to  provide  for  the  compensa- 
tion of  individuals  suffering  injury  or 
property  loss  as  the  result  of  nuclear 
terrorism.  Such  an  agreement  might 
contain  a  flat  limitation  of  liability 
comparable  to  the  Price-Anderson  in- 
surance arrangement  for  the  U.S.  nu- 
clear industry;32  it  might  have  pro- 
visions for  sharing  of  costs  among  all 
nuclear  materials  supplying  and  re- 
ceiving nations.  If  some  mechanism 
could  be  developed  to  minimize  the 
financial  losses  incurred  by  govern- 
ments, private  citizens,  and  various  eco- 
nomic entities  as  the  result  of  nuclear 
terrorism,  the  government  of  the  state 
injured  by  nuclear  terrorism  might  be 
better  able  to  resist  internal  public 
opinion  and  bureaucratic  pressures  to 
resort  to  the  use  of  military  force  to 
redress  the  grievances  of  its  citizens 
against  other  states. 


*The  kidnapping  and  forcible  extradition 
of  Adolf  Eichmann  from  Argentina  to  Israel 
in  May  1960,  resulted  in  a  considerable 
increase  in  tensions  between  those  two  states 
until  August  1960,  when  the  two  govern- 
ments agreed  to  drop  the  matter  of  forcible 
extradition.  The  issue  did  arise  during  Eich- 
mann's  trial  when  the  defense  challenged  the 
competence  of  the  Israeli  court  to  try  Eich- 
mann because  of  his  extralegal  extradition  to 
Israel. 


Some  form  of  agreement  to  prose- 
cute or  extradite  individuals  accused  of 
participating  in  nuclear  terrorism  and 
another  agreement  to  provide  compen- 
sation to  the  victims  of  nuclear  terror- 
ism may  take  some  escalatory  pressures 
out  of  nuclear  terrorism  from  the  per- 
spective of  the  victim.  Neither  agree- 
ment, however,  will  do  much  to  aid  in 
the  verification  or  detection  problems 
alluded  to  earlier.  Here,  there  are  some 
recent  developments  worth  noting  that 
augur  well  for  improved  international 
capability  to  detect  nuclear  terrorism. 

Earlier  in  this  paper,  it  was  observed 
that  limiting  access  to  nuclear  materials 
seemed  to  be  the  easiest,  surest  way  to 
reduce  the  likelihood  of  nuclear  terror- 
ist incidents.  An  agreement  was  con- 
cluded among  the  seven  major  nuclear 
materials  supplying  nations-the  United 
States,  the  Soviet  Union,  the  United 
Kingdom,  Canada,  France,  and  the 
Federal  Republic  of  Germany-imposing 
a  variety  of  physical  safeguards  on 
nuclear  materials  supplied  to  other 
states  under  agreements  for  cooperation 
safeguarded  by  the  IAEA.  While  the 
exact  content  of  the  agreement  has  not 
been  made  public,  newspaper  accounts 
suggest  that  the  kind  of  physical  protec- 
tion demanded  would  be  sufficient  to 
improve  greatly  the  likelihood  of  de- 
tecting attempts  to  steal  nuclear  ma- 
terials in  transit  from  supplier  to  re- 
cipient as  well  as  from  stockpiles  of 
materials  already  in  the  hands  of  the 
recipient  nation.34 

National  intelligence  networks  rely- 
ing on  both  national  technical  means  of 
verification  and  a  variety  of  other 
human  assets  and  analytical  techniques 
may  be  able  to  aid  in  the  verification  of 
attempted  or  successful  acts  of  nuclear 
terrorism.35  The  critical  problem  is  the 
distribution  of  intelligence  data  from 
one  country  to  another  in  a  manner  that 
does  not  compromise  intelligence 
sources  and  methods,  but  nonetheless 
permits  all  concerned  to  verify  nuclear 
terrorist    acts,    domestic    responses   to 
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such  acts,  the  possible  attempt  at  nu- 
clear terrorism,  and  other  related  ac- 
tions.36 

The  use  by  the  International  Civil 
Aviation  Organization  (ICAO)  of  intelli- 
gence data  on  possible  airplane  hijackers 
provided  by  member  nations  may  be  a 
useful  model  on  which  to  base  a  similar 
scheme  of  intelligence  data  sharing. 
Apparently,  when  a  national  intelligence 
organization  detects  a  possible  airplane 
hijacking  attempt,  it  alerts  the  ICAO. 
The  ICAO  in  turn  distributes  this  in- 
formation directly  to  all  member 
nations.  Thus,  member  states  are  alerted 
to  the  dangers  of  airplane  hijackings 
without  any  one  nation's  intelligence 
sources  and  methods  being  unduly  com- 
promised.3 7 

Another  possible  approach  to  the 
problem  of  verification  of  nuclear  ter- 
rorist acts  and  various  domestic  actions 
taken  by  the  victim  government  might 
be  "verification  by  challenge"  as  formu- 
lated in  the  Biological  Weapons  Conven- 
tion.38 There  is  no  formal  on-site  in- 
spection or  other  verification  of  the 
destruction  or  diversion  "to  peaceful 
purposes  ...  of  all  agents,  toxins,  weap- 
ons, equipment,  and  means  of  de- 
livery ..."  of  bacteriological  (biologi- 
cal) methods  of  warfare.39  However, 
there  are  provisions  for  verification  in 
the  event  a  nation  believes  another  is 
engaging  in  questionable  acts.  Article  VI 
provides: 

(1)  Any  State  Party  to  this 
Convention  which  finds  that  any 
other  State  Party  is  acting  in 
breach  of  obligations  deriving 
from  the  provisions  of  the  Con- 
vention may  lodge  a  complaint 
with  the  Security  Council  of  the 
United  Nations.  Such  a  complaint 
should  include  all  possible  evi- 
dence confirming  its  validity,  as 
well  as  a  request  for  its  considera- 
tion by  the  Security  Council. 

(2)  Each  State  Party  to  this 
Convention     undertakes     to 


cooperate  in  carrying  out  any 
investigation  which  the  Security 
Council  may  initiate  in  accord- 
ance with  the  provisions  of  the 
Charter  of  the  United  Nations,  on 
the  basis  of  the  complaint  re- 
ceived by  the  Council.  The 
Security  Council  shall  inform  the 
States  Parties  to  the  Convention 
of   the   results   of  the  investiga- 
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Verification  by  challenge  would  be  par- 
ticularly useful  in  better  understanding 
the  actions  of  the  government  of  the 
state  trying  to  cope  with  the  aftermath 
of  nuclear  terrorism.  Other  states  would 
already  have  some  information  based  on 
diplomatic  reports;  verification  of 
nuclear  terrorism  by  challenging  specific 
domestic  responses  would  be  beneficial 
in  clarifying  ambiguous  acts  without 
necessarily  forcing  potential  adversaries 
to  take  actions  which  the  victim  state 
would  regard  as  hostile. 

Clearly,  verification  of  nuclear  ter- 
rorism could  not  be  handled  exactly  the 
same  way  as  verification  of  biological 
weapons  manufacture  or  stockpiling. 
There  would  be  many  objections  to  the 
use  of  the  U.N.  Security  Council  as  the 
primary  investigating  organ.  Some  kind 
of  ad  hoc  arrangement  drawn  from 
governments  allied  with  the  state  vic- 
timized by  nuclear  terrorism,  the  victim 
state's  potential  adversaries,  and  states 
nominally  "nonaligned"  in  the  context 
of  the  possible  dispute  with  technical 
support  by  the  International  Atomic 
Energy  Agency's  office  of  the  Inspector 
General  might  be  a  more  appropriate 
verifying  force.  However,  if  the  burden 
for  verifying  incidents  of  nuclear  terror- 
ism can  be  removed  from  the  shoulders 
of  the  victim  government  and  its  poten- 
tial adversaries,  the  chances  of  managing 
crises  successfully  are  probably  en- 
hanced. 

There  are  a  number  of  other  areas 
that  might  lead  to  conflict  that  will 
eventually  have  to  be  addressed.  Time 
and     space     permit     only     a     cursory 
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description  of  the  problems  yet  to  be 
addressed. 

First,  how  are  nuclear  materials  re- 
covered from  thefts,  unsuccessful  at- 
tempts at  nuclear  terrorism,  et  cetera,  to 
be  handled?  Who  shall  pay  recovery 
costs?  Who  shall  insure  that  these  re- 
covered materials  are  adequately  ac- 
counted and  safeguarded  so  that  they 
do  not  become  the  source  of  second  or 
third  order  nuclear  terrorist  weapons? 

Second,  how  shall  existing  safeguards 
be  enforced?  The  present  IAEA  safe- 
guards system  merely  requires  that  evi- 
dence of  safeguard  violations  be  pre- 
sented to  the  Board  of  Governors- 22 
national  representatives- who  may  act 
as  they  deem  fit.  Might  the  world  be 
somewhat  better  off  if  a  clear  schedule 
of  penalties  for  violation  of  interna- 
tional safeguards  be  established? 

Third,  what  is  the  future  role  of  the 
IAEA  to  be  in  any  scheme  of  nuclear 
materials  safeguarding  and  the  coping 
with  problems  of  nuclear  terrorism?  The 
IAEA  has  become  more  and  more  re- 
luctant to  take  a  vigorous  leading  role  in 
developing  physical  security  standards, 
procedures,  and  technology,  alleging  it 
lacks  the  budget  and  manpower  neces- 
sary to  accomplish  these  tasks.  What 
changes,  if  any,  in  the  Statute  of  the 
International  Atomic  Energy  Agency 
might  be  in  order  so  that  it  could  be  a 
more  vibrant  force  in  helping  nations 
cope  with  the  aftermath  of  nuclear 
terrorist  acts? 

Finally,  what  additional  steps  should 
be  taken  to  enlarge  the  scope  of  na- 
tional and  international  safeguards  on 
nuclear  materials?  Some  might  argue 
that  a  large  number  of  materials  that 
could  be  used  in  a  variety  of  terrorist 
weapons  are  presently  beyond  the  scope 
of  national  or  international  safeguards. 
Given  the  magnitude  of  the  risks  these 
materials  pose  to  international  order, 
might  this  be  the  time  to  develop 
safeguards  on  radioactive  elements  used 
in  industrial  research,  nuclear 
medicine,   college   teaching,   and  other 


places  that   might  be  diverted  to  ter- 
rorist use? 

These  questions  lead  us  directly  to 
the  need  for  an  agenda  of  actions  that 
can  be  taken  over  the  next  few  years. 

An  Agenda  for  Action.  The  problem 
of  nuclear  terrorism  will  go  away  only 
when  the  more  general  problem  of 
terrorism  has  been  solved.  Thus,  it  is 
necessary  to  consider  a  number  of  uni- 
lateral, bilateral,  and  multilateral  steps 
that  can  be  taken  to  minimize  the 
likelihood  of  escalation  of  conflict 
arising  from  incidents  of  nuclear  terror- 
ism. 

Clearly,  one  of  the  most  important 
and  perhaps  most  easily  accomplished 
tasks  is  to  restrict  vastly  the  worldwide 
supply  of  materials  from  which  a  fission 
nuclear  explosive  device  could  be 
fashioned  until  such  time  as  stringent 
physical  security  standards  are  de- 
veloped, put  in  place,  and  enforced  by 
suppliers  of  nuclear  materials.  The  Janu- 
ary 1976  agreement  referred  to  above  is 
clearly  a  step  in  the  right  direction. 

Second,  I  believe  there  is  a  need  for  a 
unilateral  declaration  on  the  part  of  the 
United  States  on  the  seriousness  of 
nuclear  terrorism.  Such  a  statement 
should,  in  my  view,  include  a  call  for  a 
policy  of  "no  safe  havens"  for  nuclear 
terrorists,  preferably  to  be  codified  in 
an  international  treaty. 

Third,  I  believe  there  needs  to  be  a 
concerted  effort  to  initiate  international 
discussions  on  ways  to  minimize  the 
escalation  of  conflict  arising  from  nu- 
clear terrorism.  While  the  conclusion  of 
additional  agreements  providing  world- 
wide communications  modeled  after  the 
United  States-Soviet  "Hot  Line  Agree- 
ment" would  be  useful,  I  think  it  is  very 
important  that  we  not  lose  our  perspec- 
tive on  technology.  Nuclear  technology 
has  a  habit  of  failing;  it  can  be  made  to 
fail.  I  believe  we  need  to  look  beyond 
technological  "fixes"  to  the  problem  of 
nuclear  terrorism  and  deal  with  the 
"people"  problem  terrorism  implies. 
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At  the  same  time,  we  should  be  alert  balancing  of  the  rights  and  interests  of 

to  the  dangers  some  remedies  to  the  many  diverse  groups  must  take  place; 

problem  of  nuclear  terrorism  may  pose  hopefully  it  will  take  place  before  we 

to  civil  liberties,  freedom  of  information  must   cope   with  incidents  of  nuclear 

exchange,  and  freedom  of  movement  of  terrorism  that  result  in  severe  escalation 

peoples  across  international  frontiers.  A  of  international  conflict. 
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PIRACY  IN  THE  AIR 


James  S.G.  Turner 


INTRODUCTION 

Aircraft  hijacking  has  become  a 
major  problem,  not  only  for  the  United 
States  of  America,  but  also  for  the 
Caribbean  republics.  In  the  month  of 
January  1969  alone,  eight  scheduled 
U.S.  commercial  airliners  were  hijacked 
to  Cuba,  three  more  Latin  American 
airliners  also  were  hijacked  to  Cuba,  and 
one  more  attempted  U.S.  hijacking  was 
foiled  by  the  aircraft  crew.  In  addition, 
a  Greek  airliner  was  hijacked  to  Egypt 
in  the  same  month. 

These  increasingly  frequent  hijack- 
ings not  only  represent  an  unwelcome 
interruption  to  normal  air  commerce 
and  an  inconvenience  to  passengers  but 
also  result  in  significant  financial  loss  to 
both  airlines  and  passengers.  Their  most 


serious  aspect,  however,  is  the  potential 
they  hold  for  tragedy.  The  use  of 
firearms  or  violence  against  the  crews  of 
commercial  airliners  could  easily  result 
in  the  death  of  a  hundred  or  more 
passengers  through  the  crash  of  a  loaded 
jetliner. 

This  paper  analyzes  all  reported  hi- 
jacking incidents  to  determine  the  con- 
ditions which  give  rise  to  hijacking,  the 
motivations  of  the  hijackers,  and  the 
reasons  why  past  efforts  to  suppress 
hijacking  have  met  with  little  success. 
Both  current  and  proposed  international 
law  are  analyzed  to  assess  their  ade- 
quacy to  cope  with  this  problem.  The 
paper  demonstrates  that  current  interna- 
tional practice  impedes  effective 
suppression  of  hijacking  through  prose- 
cution    of     the     hijackers     and     then 
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examines  current  diplomatic  and  tech- 
nical efforts  to  create  new  procedures 
for  the  suppression  of  hijacking. 

I-PATTERNS  OF  HIJACKING 

The  Effects  of  Hijacking.  The  most 
serious  effect  of  hijacking  is  the  poten- 
tial it  holds  for  tragedy.  A  hijacking,  by 
definition,  is  accomplished  by  violence 
or  threat  of  violence  against  the  crew  or 
passengers  of  an  aircraft  in  flight  in 
order  to  seize  control  of  the  aircraft  and 
force  its  diversion  from  its  scheduled 
destination.  It  takes  little  imagination  to 
visualize  the  dangers  inherent  in  the 
employment  of  firearms,  grenades,  or 
explosives  by  nervous,  desperate,  and 
possibly  unbalanced  persons  in  a  loaded 
passenger  jet  flying  at  30,000  feet.  It 
seems  a  miracle  that  a  hijacking  attempt 
has  not  yet  caused  the  crash  of  a  U.S. 
airliner,  although  several  airliners  of 
other  nations  are  reported  to  have 
crashed  as  a  result  of  hijacking  attempts, 
including  at  least  one  Cuban  and  one 
Soviet  aircraft.  As  President  Kennedy 
said,  "an  airliner  is  a  peculiarly  unsuit- 
able shooting  gallery.  There  are  usually 
only  two  or  three  persons  aboard  who 
can  fly  it,  and  if  they  are  killed  or 
incapacitated,  the  chances  of  landing 
safely  are  practically  nil."1 

Even  if  the  aircraft  commander 
peacefully  complies  with  the  demands 
of  the  hijacker,  he  is  usually  unfamiliar 
with  the  foreign  airport  at  which  he  is 
directed  to  land,  sometimes  encounters 
linguistic  difficulties  in  communicating 
with  the  control  tower,  and  the  destina- 
tion airfields  frequently  are  not  equip- 
ped with  the  sophisticated  landing  aids 
which  contribute  to  safety  in  landing  jet 
aircraft.  Thus,  many  dangers  to  the 
innocent  passengers  are  inherent  in  any 
hijacking. 

Hijacking  also  represents  a  substan- 
tial economic  loss  to  the  airline  in- 
volved. Not  only  does  it  have  to  defray 
the  direct  costs  of  landing  fees  and  care 
and  feeding  of  its  passengers,  but  it  also 


suffers  a  far  more  substantial  loss  in 
being  deprived  of  the  use  of  a  multi- 
million  dollar  airliner  scheduled  for 
other  subsequent  tasks.  For  example, 
the  average  direct  charge  levied  against 
the  airline  by  the  Government  of  Cuba 
has  been  about  $2,000,  with  the  most 
expensive  item  being  the  feeding  and 
care  of  the  passengers  in  Cuban  tourist 
accommodations.  The  indirect  costs  of 
loss  of  use  of  the  airliner  are  far  higher, 
with  various  airlines  estimating  losses  of 
up  to  $25,000  per  incident.2 

The  mere  threat  of  hijacking  has 
caused  the  U.S.  Government  to  restrict 
the  travel  of  certain  officials.  Newspaper 
and  magazine  accounts  indicate  that 
Government  officials  having  sensitive 
security  information  are  no  longer  per- 
mitted to  fly  on  commercial  aircraft  in 
the  southeastern  United  States.  Key 
aides  commuting  between  Washington 
and  President  Nixon's  vacation  White 
House  in  Florida  now  travel  by  Govern- 
ment aircraft  to  avoid  the  risk  of  being 
hijacked  to  Cuba.  The  CIA  also  has 
forbidden  its  personnel  to  travel  by 
commercial  air,  and  employees  of  the 
U.S.  Atomic  Energy  Commission  are 
required  to  use  trains  or  government 
aircraft  when  traveling  with  secret  docu- 
ments. 

Scope  of  Analysis.  Through  analysis 
of  past  hijacking  incidents,  clues  and 
patterns  can  be  sought  which  may  point 
the  way  toward  effective  measures  to 
suppress  this  practice.  The  analysis  in 
this  chapter  is  based  on  the  77  interna- 
tional hijacking  incidents  occurring 
between  1  January  1960  and  31  Janu- 
ary 1969.  Although  other  hijackings 
have  occurred  since  January  1969,  they 
have  not  been  included  in  the  statistical 
analysis,  primarily  because  so  little  in- 
formation about  them  has  yet  emerged 
as  to  make  it  impossible  to  determine 
the  identity,  background,  or  apparent 
motivations  of  the  hijackers.  This  hi- 
jackers problem  also  applies,  to  a  large 
extent,  to  the  January   1969  cases,  but 
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they  have  been  included  because  they 
demonstrate  the  astronomical  growth  in 
incidence  of  hijacking. 

For  the  purposes  of  this  analysis, 
unsuccessful  attempted  hijackings  are 
included  since  they  seem  to  reflect  the 
same  patterns  as  successful  hijackings 
and  represent  an  equal,  if  not  greater, 
danger  to  passengers.  The  growing  prob- 
lem of  hijacking  is  analyzed  in  terms  of 
nationality  of  the  aircraft  involved, 
destination  of  the  hijackers,  attitudes  of 
the  states  in  which  the  aircraft  landed, 
and  reported  prosecution  of  hijackers. 

Growth  Of  The  Problem.  Hijacking 
of  aircraft  was  practically  unknown 
before  1960.  The  earliest  reported  inci- 
dents involved  three  Czechoslovakian 
aircraft  seized  by  refugees  who  com- 
pelled the  pilots  to  fly  to  the  U.S.  Zone 
of  Occupied  Germany  in  1950.4  A  few 
Cuban  aircraft  were  hijacked  to  the 
United  States  in  1959  by  refugees  from 
the  Castro  regime,  but  these  generally 
were  reported  only  as  the  arrival  of 
political  refugees,  and  the  newspaper 
accounts  do  not  contain  sufficient  data 
to  determine  which  were  hijackings  and 
which  were  merely  unauthorized  flights 
of  privately  owned  aircraft  out  of  Cuba. 
Although  only  eight  such  cases  have 
been  documented  by  this  writer,  Presi- 
dent Kennedy  was  quoted  in  August 
1961  as  saying  that  25  Cuban  aircraft 
had  been  brought  to  the  United  States 
by  defectors.5 

As  shown  in  table  I,  the  incidence  of 
hijacking  remained  relatively  low  until 
1968,  with  an  average  of  only  four  cases 
per  year.  In  1968  there  was  a  tremen- 
dous increase  with  31  hijackings,  and 
1969  promises  another  significant  in- 
crease with  13  cases  reported  in  the  first 
month  alone.  Although  some  portion  of 
this  increase  might  be  ascribed  to  the 
general  increase  in  air  commerce,  the 
recent  phenomenal  growth  in  the  num- 
ber of  hijacking  incidents  far  exceeds 
the  corresponding  growth  in  air  travel. 


States  of  Registry.  The  state  suffer- 
ing most  from  aircraft  hijacking  up  to 
1961  was  Cuba.  In  1961  Premier  Castro 
installed  police  state  controls  on  aircraft 
travel  and  the  number  dramatically 
dropped  so  that  only  one  Cuban  aircraft 
has  been  successfully  hijacked  since 
1961.  Commencing  in  1961,  the  United 
States  began  to  have  a  serious  problem, 
with  four  aircraft  of  U.S.  registry  being 
hijacked  to  Cuba  in  that  year.  The 
number  then  declined  until  1968  when 
hijackings  burst  forth  in  full  fury. 
During  1962-1967,  an  average  of  three 
hijackings  per  year  occurred,  involving 
aircraft  of  the  United  States,  the 
Netherlands,  Venezuela,  the  U.S.S.R., 
Cuba,  Argentina,  Egypt,  the  United 
Kingdom,  and  Colombia.  The  tremen- 
dous increase  in  1968-69  has  affected 
only  aircraft  of  United  States  and  Latin 
American  registry.  The  number  of  inci- 
dents involving  aircraft  of  other  nations 
never  has  risen  above  three  per  year. 

Destination.  As  shown  in  tables  I  and 
III,  the  pattern  of  destination  of  hi- 
jacked aircraft  has  changed  with  time. 
The  three  1950  Czech  hijacked  airliners 
landed  in  the  U.S.  Zone  of  Germany.  Of 
the  five  hijackings  reported  in  1960, 
four  landed  in  the  United  Slates.  Com- 
mencing in  J961,  Cuba  became  an 
important  recipient  of  hijacked  airliners. 
Even  though  the  total  number  of  hi- 
jackings remained  low  between  1961 
and  1967,  12  of  the  27  incidents  in- 
volved Cuba  as  a  destination  state.  In 
1968,  28  out  of  31  hijackings  involved 
Cuba,  and  in  the  first  month  of  1969  12 
out  of  13  were  destined  for  Cuba. 

Nationality  of  Hijackers.  Except  for 
hijackings  of  aircraft  of  United  States  or 
Cuban  registry,  there  is  no  discernible 
pattern  of  nationality  of  hijackers.  The 
one  exception  to  this  general  statement 
is  the  Colombian  and  Venezuelan  air- 
craft hijacked  to  Cuba.  In  those  cases 
the  hijackers  were  generally  Colombian 
or     Venezuelan     nationals     who    were 
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engaged  in  Cuban-supported  insur- 
gencies in  their  homeland.  For  U.S. 
aircraft  there  is  a  clearly  discernible  pat- 
tern, as  illustrated  in  table  II.  Of  the  26 
cases  in  1968-69,  17  were  hijacked  by 
U.S.  citizens,  six  by  Cubans,  and  three 
by  nationals  of  other  states.  Thus  the 
popular  newspaper  stereotype  of  the 
lonesome  Cuban  refugee  hijacking  an 
airliner  to  return  to  his  homeland  is 
only  true  in  less  than  one-fourth  of  the 
cases. 

Apparent  Motivation  of  Hijackers.  In 

58  of  the  77  cases  there  is  sufficient 
data  available  to  establish  motivation  of 
the    hijackers.    These    motivations    fall 


into    five    general    groupings, 
which  is  discussed  below. 


each    of 


Escaping   Political  Refugees.  The 

seizure  of  an  aircraft  by  a  desperate 
political  refugee  seeking  to  flee  an  op- 
pressive regime  was  an  important 
motivation  in  early  years.  The  three 
1950  Czech  cases,  the  four  attempted 
hijackings  of  Soviet  aircraft,  and  almost 
all  of  the  1959-1961  Cuban  cases  fall 
into  this  category.  However,  since  1966 
only  one  hijacking  incident  can  be 
ascribed  to  this  motivation,  so  it  is  no 
longer  of  major  significance. 

Escaping     Criminals.     Only     five 


TABLE  l-INCIDENCE  OF  HIJACKING,  1960-1969 


Total 

Type 

of  Service 

Ultimate  Destination 

Year 

Hijackings 

Scheduled 

Charter 

Cuba 

U.S. 

Other 

1960 

5 

5 

4 

1 

1961 

9 

8 

1 

4 

2 

3 

1962 

2 

1 

1 

1 

1 

1963 

2 

1 

1 

1 

1 

1964 

2 

1 

1 

1 

1 

1965 

3 

3 

2 

1 

1966 

4 

4 

1 

3 

1967 

6 

4 

2 

3 

3 

1968 

31 

24 

7 

28 

3 

January 

1969 

13 

13_ 

12 

1 

Total 

77 

64 

13 

52 

7 

18 

TABLE  ll-NATIONALITY  OF  PERSONS 
WHO  HIJACK  U.S.  AIRCRAFT 


Year 

U.S. 

Cuban 

Other 

1961 

2 

1 

1  (France) 

1962 

1 

1963 

1 

1 

1965 

1 

1 

1967 

1 

1968 

11 

6 

1  (Unknown) 

January 

1969 

6 

1  (Unknown) 

1  (Dominican  Republic) 


Total 


23 
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TABLE  MI-MOTIVATION  OF  HIJACKERS 


Hijacker 

s 

Aircraft 

Backgroui 

id 

Date 

Registry 

Landed  In 

Mental  Criminal 

Apparent  Motive 

5  July 

1960 

Cuba 

United  States 

Political  Refugee 

19  July 

1960 

Australia 

Singapore* 

Unknown 

28  July 

1960 

Cuba 

United  States 

Political  Refugee 

29   Oct 

1960 

Cuba 

United  States 

Political  Refugee 

8   Dec 

1960 

Cuba 

United  States 

Political  Refugee 

1    May 

1961 

United  States 

Cuba 

X 

Attention  Seeker 

3  July 

1961 

Cuba 

United  States* 

Political  Refugee 

24  July 

1961 

United  States 

Cuba 

Unknown 

3   Aug 

1961 

United  States 

Cuba* 

X 

X 

Unbalanced 

9   Aug 

1961 

United  States 

Cuba 

X 

Attention  Seeker 

9   Aug 

1961 

Cuba 

United  States* 

Political  Refugee 

10  Sep 

1961 

U.S.S.R. 

Unknown* 

Political  Refugee 

10   Nov 

1961 

Portugal 

Spanish  Morocco 

Political  Act 

27   Nov 

1961 

Venezuela 

Curacao 

Political  Act 

13  Apr 

1962 

United  States 

Cuba 

Unknown 

16  Apr 

1962 

Netherlands 

East  Germany* 

Unbalanced 

5   Aug 

1963 

United  States 

Cuba* 

Unknown 

28   Nov 

1963 

Venezuela 

Trinidad 

Political  Act 

18   Feb 

1964 

United  States 

Cuba 

X 

Criminal  Fugitive 

Fall 

1964 

U.S.S.R. 

Unknown* 

Political  Refugee 

Spring 

1965 

U.S.S.R. 

Unknown* 

/ 

Political  Refugee 

26  Oct      ' 

1965 

United  States 

Cuba* 

Transportation 

17   Nov     ' 

1965 

United  States 

Cuba* 

Unbalanced 

27   Mar      ' 

1966 

Cuba 

United  States* 

Political  Refugee 

7  July     1 

1966 

Cuba 

Jamaica 

Political  Refugee 

Spring 

1966 

U.S.S.R. 

Turkey* 

Political  Refugee 

28  Sep      1 

1966 

Argentina 

Falkland  Islands 

Political  Act 

7    Feb      1 

967 

Egypt 

Jordan 

X 

Unknown 

23  Apr      1 

1967 

Nigeria 

Nigeria 

Political  Act 

30  Jun      1 

967 

United  Kingdom 

Algeria 

X 

Political  Act 

6  Aug     1 

967 

Colombia 

Cuba 

Transportation 

9  Sep      1 

967 

Colombia 

Cuba 

Transportation 

20   Nov     1 

967 

United  States 

Cuba 

X 

Unknown 

9   Feb      1 

968 

United  States 

Hong  Kong* 

Escape 

17    Feb      1 

968 

United  States 

Cuba 

X 

Unbalanced 

21    Feb      1 

968 

United  States 

Cuba 

X 

Criminal  Fugitive 

5  Mar     1 

968 

Colombia 

Cuba 

Transportation 

12   Mar      1 

968 

United  States 

Cuba 

Transportation 

16  Mar      1 

968 

Mexico 

Cuba 

Unknown 

22   Mar      1 

968 

Venezuela 

Cuba 

Transportation 

19  Jun      1 

968 

Venezuela 

Cuba 

Transportation 

29  Jun      1 

968 

United  States 

Cuba 

Unknown 

1    July     1 

968 

United  States 

Cuba 

Transportation 

4  July     1 

968 

United  States 

Mexico* 

X 

Criminal  Fugitive 

12  July     1 

968 

United  States 

Cuba 

Unbalanced 

12  July     1 

968 

United  States 

Cuba* 

X 

Unbalanced 

17  July     1 

968 

United  States 

Cuba 

Transportation 

23  July     1 

968 

Israel 

Algeria 

Political  Act 

4   Aug     1 

968 

United  States 

Cuba 

X 

Unbalanced 

22   Aug     1 

968 

Bahamas 

Cuba 

Unknown 

11    Sep      1 

968 

Canada 

Cuba* 

X 

Criminal  Fugitive 

20  Sep      1 

968 

United  States 

Cuba 

X 

Transportation 

22  Sep      1 

968 

Colombia 

Cuba 

Transportation 

22  Sep      1 

968  , 

Colombia 

Cuba 

Transportation 
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TABLE  lll-MOTIVATION  OF  HIJACKERS  (continued) 

Hijacker's 

Aircraft 

Background 

Date 

Registry 

Landed  In 

Mental  Criminal 

Apparent  Motive 

6  Oct 

1968 

Mexico 

Cuba 

Unknown 

23   Oct 

1968 

United  States 

Cuba 

Unknown 

4   Nov 

1968 

United  States 

Cuba 

Attention  Seeker 

18   Nov 

1968 

Mexico 

Cuba 

Unknown 

23  Nov 

1968 

United  States 

Cuba 

Transportation 

24   Nov 

1968 

United  States 

Cuba 

Political  Act 

30  Nov 

1968 

United  States 

Cuba 

Transportation 

3   Dec 

1968 

United  States 

Cuba 

Transportation 

11    Dec 

1968 

United  States 

Cuba 

Unknown 

19   Dec 

1968 

United  States 

Cuba 

Unbalanced 

2  Jan 

1969 

United  States 

Cuba 

X 

Attention  Seeker 

2  Jan 

1969 

Greece 

Egypt 

Political  Refugee 

7  Jan 

1969 

Colombia 

Cuba 

Transportation 

9  Jan 

1969 

United  States 

Cuba 

Attention  Seeker 

11   Jan 

1969 

United  States 

Cuba 

X 

Unbalanced 

11   Jan 

1969 

Peru 

Cuba 

Unknown 

13  Jan 

1969 

United  States 

Cuba* 

X             X 

Unbalanced 

19  Jan 

1969 

United  States 

Cuba 

Unknown 

19  Jan 

1969 

Ecuador 

Cuba 

Unknown 

24  Jan 

1969 

United  States 

Cuba 

Escape 

28  Jan 

1969 

United  States 

Cuba 

X 

Criminal  Fugitive 

28  Jan 

1969 

United  States 

Cuba 

Unknown 

31    Jan 

1969 

United  States 

Cuba 

Unknown 

indicates  unsuccessful  attempted  hijacking.  State  shown  is  the  intended  destination  of  the 
hijacker. 


cases  clearly  fall  into  this  category, 
although  several  recent  cases  might  be 
so  classified  if  more  information  were 
available  on  the  background  of  the  more 
recent  hijackers.  However,  it  is  most 
significant  that  four  of  these  five  cases 
occurred  in  1968-1969,  and  all  but  one 
went  to  Cuba,  the  inference  being  that 
these  fugitives  felt  they  would  be  safe 
from  prosecution  if  they  reached  Cuba. 

Political  Acts.  Eight  cases  were 
clearly  political  acts  committed  by  dissi- 
dents or  insurgents.  Three  of  these  cases 
involved  hijacking  of  airliners  in  order 
to  drop  political  leaflets.  The  famous  El 
Al  case  (23  July  1968)  in  which  Arab 
terrorists  hijacked  an  Israeli  airliner  to 
Algeria  as  an  "act  of  war"  and  the 
famous  Tshombe  case  (30  June  1967) 
also  fall  into  this  category.  It  is  signifi- 
cant to  note  that  only  one  of  these  eight 


cases  involved  either  the  United  States 
or  Cuba  and  that  six  of  them  occurred 
before  the  dramatic  increase  in  hijacking 
cases  in  1968.  Thus,  this  motivation  is 
not  responsible  for  the  rapid  rise  in 
hijackings. 

Transportation.  Sixteen  hijacking 
cases  can  be  ascribed  to  persons  seeking 
transportation  to  Cuba,  and  they  fall 
into  two  distinct  groupings.  Eight  cases, 
all  in  1967-69,  involved  Castroite  guer- 
rillas from  Colombia  or  Venezuela 
seeking  transportation  to  Cuba.  Sche- 
duled commercial  air  service  between 
Cuba  and  these  countries  does  not 
exist,  and  even  if  it  did,  the  guerrilla 
hijackers  probably  would  have  been 
unwilling  lo  risk  the  required  govern- 
mental customs  and  immigration  check 
to  board  a  scheduled  international 
flight. 
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The  other  eight  cases,  seven  of  which 
occurred  in  1968,  involved  Cuban  refu- 
gees in  the  United  States  returning  to 
Cuba.  These  are  the  only  cases  which  fit 
the  popular  newspaper  stereotype  of  the 
lonesome  refugee  returning  home,  and 
almost  all  of  these  cases  involve  refugees 
who  were  not  only  lonesome  but  also 
spectacularly  unsuccessful  in  the  United 
States.  Most  of  them  had  been  fired 
recently  from  their  jobs,  many  had 
health  problems,  and  some  had  psy- 
chiatric histories.  These  hijackers  were 
among  life's  losers  and,  to  that  extent, 
possibly  could  also  have  been  classified 
in  the  next  category. 

Unbalanced  Persons.  This  cate- 
gory, which  includes  both  attention 
seekers  and  other  unbalanced  persons, 
accounts  for  the  largest  group  or  16  out 
of  the  58  cases  in  which  apparent 
motivation  can  be  classified.  It  is  also 
responsible  for  a  major  portion  of  the 
1968-1969  increase  in  hijackings.  These 
cases  cannot  be  dismissed  merely  as 
mental  aberrations,  however,  since  15  of 
the  16  hijackers  wanted  to  go  to  Cuba, 
indicating  a  clear  pattern  of  rational 
thought. 

The  Chief  Surgeon  of  the  Federal 
Aviation  Administration  has  hypothe- 
sized a  "hijacker's  syndrome,"  in  which 
the  hijacker  believes  he  can  prove  him- 
self an  effective  human  being  by  com- 
manding an  airliner  to  go  to  Cuba  and 
being  welcomed  there  as  a  hero  by 
Castro.7  A  few  examples  of  cases  which 
clearly  fall  into  the  category  of  atten- 
tion seeking  include: 

1  May  1961:  The  hijacker  listed 
his  name  on  the  ticket  as  "El 
Pirata  Cofrisi,"  the  name  of  a 
famous  18th  century  Caribbean 
pirate. 

17  February  1968:  A  while  U.S. 
hippie,  married  to  a  Negro  go-go 
dancer,  who  had  recently  been 
fired    from    his   job,    hijacked    a 


plane  to  Cuba  saying  he  "planned 
to  go  to  Hanoi. " 

4  November  1968:  A  "Black  Na- 
tionalist Freedom  Fighter"  hi- 
jacked a  U.S.  airliner  to  Cuba.  He 
collected  the  passenger's  pocket 
money,  saying  it  was  "contraband 
of  war,"  and  announced  "we're 
taking  a  new  ship  every  day  for 
100  days  for  a  new  Africa,  to 
show  the  white  people  we're  keep- 
ing them  down." 

9  January  1969:  A  Purdue  Uni- 
versity student  hijacked  an  airliner 
to  Cuba,  saying  he  hated  the 
United  States,  had  just  completed 
a  Communist  mission,  and  was 
fleeing  from  the  FBI. 

Another  grouping  of  cases  involves 
inadequate,  unsuccessful  persons  who 
have  a  long  history  of  criminal,  mental, 
marital,  and  financial  problems  and  who 
are  running  away  from  an  unsuccessful 
life  to  start  over  in  Cuba.  Examples  of 
hijackings  by  such  "losers"  arc: 

3  August  1961 :  A  U.S.  citizen 
with  a  long  mental  and  criminal 
record  and  his  16-year  old  son 
attempted  to  hijack  an  airliner 
with  the  intention  of  selling  it  to 
Castro. 

12  July  1968:  A  suspected  homo- 
sexual, who  had  serious  financial 
problems  and  had  recently  been 
fired  as  a  teacher  in  Williamsport, 
Pa.,  hijacked  a  plane  to  Cuba. 

4  August  1968:  An  Army  de- 
serter, recently  divorced,  picked 
up  his  3-year  old  daughter  from 
his  estranged  wife  for  a  day's  visit 
and  hijacked  a  plane  to  Cuba, 
taking  the  daughter  along. 

13  January  1969:  The  hijacker 
had  been  unemployed  for  over  a 


555 


year,  had  a  history  of  mental 
problems,  a  criminal  record,  and 
also  had  marital  difficulties.  When 
the  stewardess  fled  into  the  pilot's 
compartment  and  locked  the 
door,  he  meekly  sat  down  and 
waited  to  be  arrested  upon  land- 
ing. 

The  common  thread  that  runs 
through  this  whole  category  of  cases  is 
the  idea  in  the  hijacker's  mind  that  he 
could  start  life  anew  in  Cuba,  gaining 
fame,  glory,  and  recognition  in  the 
process. 

Attitudes     of     Destination     States. 

Important  clues  towards  solution  of  the 
problem  of  hijacking  can  be  gained  from 
a  study  of  the  actions  taken  and  the 
statements  made  by  the  governments  of 
(Jie  states  in  which  the  hijacked  aircraft 
were  landed.  For  this  purpose,  only 
three  states  are  significant:  the  United 
States,  Cuba,  and  Algeria. 

In  every  case  in  which  an  aircraft  has 
been  hijacked  from  some  other  state  to 
the  United  States,  the  U.S.  Government 
has  treated  the  hijackers  as  political 
refugees,  granting  asylum  and  admitting 
the  hijackers  as  residents.  Asylum  even 
was  granted  in  a  case  where  a  Cuban 
Government  guard  aboard  the  aircraft 
was  murdered  by  the  hijackers.  Con- 
versely, in  every  case  in  which  the 
United  States  has  obtained  custody  of  a 
hijacker  of  an  aircraft  of  U.S.  registry, 
the  hijacker  has  either  been  vigorously 
prosecuted  or  committed  to  a  mental 
institution.  In  the  case  of  Cuban  aircraft 
hijacked  to  the  United  States  in 
1959-1960,  many  were  seized  to  satisfy 
court  judgments  for  Cuban  Government 
debts,  and  at  least  nine  were  sold.8  Only 
after  Cuba  had  detained  a  hijacked  U.S. 
airliner  in  July  1961  did  the  U.S. 
Government  adopt  a  new  policy  of 
releasing  hijacked  Cuban  aircraft  for 
return  to  Cuba.  As  a  1961  editorial  in 
The  Nation  observed,  "it  makes  some 
difference  whoseJ  aircraft  is  hijacked."9 


The  first  U.S.  airliner  hijacked  to 
Cuba  (1  May  1961)  was  released  im- 
mediately for  return  to  the  United 
States,  although  the  hijacker  remained 
in  Cuba.  On  24  July  1961,  Castro 
refused  to  release  a  hijacked  U.S.  air- 
liner until  the  United  States  released 
Cuban  aircraft  held  in  the  United  States, 
although  he  did  release  the  passengers 
promptly.  Since  the  U.S.  Government 
commenced  returning  Cuban  aircraft, 
Cuba  has  consistently  released  hijacked 
aircraft,  usually  within  24  hours  or  less. 

A  consistent  Cuban  procedure  has 
emerged.  Upon  landing,  the  hijacker  is 
taken  away  by  Cuban  guards.  Then  the 
passengers  and  crew  are  debarked  and 
interrogated,  usually  being  asked  propa- 
ganda-type questions  such  as  their  atti- 
tude toward  the  war  in  Vietnam.  Ne- 
groes are  frequently  asked  about  their 
attitude  toward  life  in  the  United 
States.  Until  mid-1968  the  passengers 
and  crew  then  reboarded  the  aircraft 
and  returned  to  the  United  States.  The 
same  procedure  was  followed  for  Latin 
American  aircraft,  except  that  the 
Cubans  occasionally  gave  a  party  for  the 
Latin  American  passengers  and  at- 
tempted to  impress  them  with  progress 
in  Cuba  under  the  Castro  government. 

Commencing  on  1  July  1968,  the 
Castro  government  has  maintained  that 
the  Jose  Marti  Airport  at  Havana  is 
unsafe  for  the  takeoff  of  loaded  modern 
jets.  The  crew  and  empty  airliner  are 
released  and  allowed  to  return.  The 
passengers  are  bused  to  Varadero  where 
they  are  returned  aboard  propeller  air- 
craft chartered  by  the  U.S.  State  De- 
partment for  the  daily  Cuban  Refugee 
Airlift.  That  this  is  a  minor  form  of 
harassment  or  twisting  of  Uncle  Sam's 
tail  was  evident  from  the  fact  that 
loaded  Iberia  Airlines  DC-8's  and  Soviet 
jet  airliners  operate  regularly  out  of  Jose 
Marti. 

Two  changes  in  the  consistent  Cuban 
pattern  emerged  in  February  1969.  On 
10  February  1969,  the  Cuban  Govern- 
ment allowed  a  U.S.  airliner  to  return 
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directly  to  the  United  States  with  its 
full  passenger  load,  detaining  the  hi- 
jacker in  Cuba.1  This  apparently  repre- 
sents an  abandonment  of  the  harass- 
ment policy  and  may  signal  an  improve- 
ment in  United  States-Cuban  relations. 
A  second  change  in  pattern  occurred  on 
11  February  1969  when  the  Cuban 
Government  delayed  for  5  days  the 
release  of  a  hijacked  Venezuelan  airliner 
in  reprisal  for  Venezuelan  seizure  of  a 
Cuban  fishing  boat  last  November.1 1 

Information  on  the  fate  of  hijackers 
in  Cuban  hands  is  far  more  difficult  to 
obtain.  Newspaper  accounts,  reports 
filtering  back  to  relatives,  and  the 
stories  of  the  few  hijackers  who  have 
returned  voluntarily  indicate  that  the 
hijackers  are  invariably  detained  in 
Cuban  jails  for  a  period  ranging  from  a 
few  weeks  to  a  few  months  while  they 
are  screened  to  determine  whether  they 
are  CIA  agents  or  mental  cases.12  After 
screening,  Cuban  refugee  hijackers 
usually  are  allowed  to  return  to  their 
former  homes.  Others  are  assigned  as 
agricultural  workers,  usually  on  the  Isle 
of  Pines.  Non-Cuban  hijackers  who  tire 
of  life  in  Cuba  occasionally  are  allowed 
to  depart.  In  one  case  the  Cuban 
Government,  which  still  has  normal 
diplomatic  relations  with  Mexico, 
granted  a  Mexican  request  for  extradi- 
tion and  returned  the  hijacker  to 
Mexico  for  trial. 

Although  only  two  aircraft  have  been 
hijacked  to  Algeria,  the  international 
significance  of  these  two  cases  is  so 
great  and  the  actions  of  the  Algerian 
Government  so  unusual  as  to  require 
analysis. 

The  Tshombe  case  involved  the  hi- 
jacking of  a  British  aircraft  carrying 
Moise  Tshombe,  the  former  Premier  of 
the  Congo.  Tshombe,  who  had  been 
granted  political  asylum  in  Spain,  was 
en  route  from  Iviza,  Spain,  to  Pal  ma, 
Mallorca,  when  his  chartered  aircraft 
was  hijacked  on  30  June  1907  by  a 
member  of  his  party  and  forced  to  land 
at  Boufarik  Military  Airfield  in  Algeria. 


Although  the  Algerian  Government 
claimed  to  be  surprised  at  the  hijacking, 
the  two  British  pilots  commented  that 
the  reception  committee  at  the  Algerian 
military  airport  seemed  to  be  unusually 
well  organized  on  such  short  notice. 

Tshombe  had  been  tried  in  absentia 
by  a  Congolese  court  and  sentenced  to 
death.  The  Congo  now  requested  extra- 
dition of  Tshombe.  The  Algerian 
Supreme  Court  authorized  extradition 
on  21  July  1967,  but  heavy  interna- 
tional pressures  caused  the  Algerian 
Government  to  withhold  final  approval. 
At  last  report,  Tshombe  was  still  in 
Algerian  custody,  2  years  after  the 
hijacking. 

The  two  British  pilots  were  detained 
by  Algeria  for  nearly  3  months,  being 
released  on  22  September  1967  only 
after  lengthy  diplomatic  negotiations 
and  a  threatened  stoppage  for  all  com- 
merical  flights  in  and  out  of  Algeria  by 
the  International  Federation  of  Airline 
Pilots  Associations.  The  aircraft  was  not 
released  until  18  April  1968,  9  months 
after  the  hijacking.  The  hijacker,  Fran- 
cois Bodenan,  a  Frenchman  with  a  very 
long  criminal  record,  is  believed  to  be 
still  in  Algerian  custody. 

The  other  Algerian  case  is  equally 
famous,  involving  an  Israeli  Kl  Al  air- 
liner hijacked  to  Algeria  on  a  flight  from 
Rome  to  Israel  on  23  July  1968.  The 
hijackers  were  Palestinian  Arab  refugees 
using  Indian  and  Iranian  passports.  Al- 
geria released  immediately  the  non- 
Israeli  passengers,  but  retained  the  air- 
craft, crew,  and  Israeli  passengers  on  the 
basis  that  Algeria  was  still  at  war  with 
Israel.  After  substantial  international 
pressure  and  indignation,  Algeria  re- 
leased the  Israeli  women  and  children  4 
days  later.  On  14  August  the  Interna- 
tional Federation  of  Airline  Pilots 
Associations  announced  a  boycott  of  all 
commercial  flights  lo  Algeria  if  the  crew 
were  not  released  by  18  August.  After 
further  negotiations  with  both  1FALPA 
and  Italy,  which  was  acting  as  mediator, 
the  boycott  was  called  off,  and  Algeria 
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released  the  crew,  remaining  passengers, 
and  aircraft  at  the  end  of  August, 
apparently  as  part  of  a  bargain  involving 
the  release  of  a  number  of  Arab  terror- 
ists who  had  been  captured  by  Israel. 

Prosecution  of  Hijackers.  The  avail- 
able information  on  prosecution  of  hi- 
jackers is  far  from  complete.  However, 
it  clearly  indicates  that  each  state  has 
vigorously  prosecuted  hijackers  of  air- 
craft of  its  own  registry  whenever  it 
could  secure  custody  of  the  hijackers. 
Punishments  inflicted  tend  to  be  very 
severe.  The  evidence  also  indicates  a 
complete  lack  of  interest  in  prosecuting 
hijackers  of  foreign  aircraft  which  have 
landed  within  the  state.  There  is  no 
recorded  instance  where  a  hijacker  has 
been  prosecuted  by  the  foreign  state  in 
which  he  landed  instead,  the  almost 
universal  practice  is  to  grant  asylum. 

Having  examined  the  problem  of 
hijacking,  the  motivations  of  the  hi- 
jackers, and  the  attitudes  of  the  states  in 
which  hijacked  aircraft  have  landed,  it  is 
now  necessary  to  examine  current  and 
proposed  international  law  and  its 
adequacy  to  deal  with  this  problem. 

II-CURRENT  INTERNATIONAL  LAW 

Sovereignty  in  Airspace.  Article  1  of 
the  Paris  Convention  of  1919  firmly 
established  the  principle  that  every  state 
has  complete  and  exclusive  sovereignty 
over  the  airspace  above  its  territory.1 
The  wording  of  the  provision  was  re- 
peated, practically  unchanged,  in  the 
1928  Havana  Convention  and  1944 
Chicago  Convention  and  is  reflected  in 
U.S.  Federal  law.  Sovereignty  here 
means  that  the  laws  of  the  state  in 
whose  airspace  an  aircraft  is  in  flight 
apply  to  offenses  committed  aboard  the 
aircraft. 

Nationality  of  Aircraft.  A  concept  of 
nationality  of  aircraft  has  evolved 
similar,  but  not  identical,  to  nationality 


of  ships.  Article  6  of  the  1919  Paris 
Convention  and  article  17  of  the  1944 
Chicago  Convention  provide  that  air- 
craft have  the  nationality  of  the  state  in 
which  they  are  registered.  Nationality 
serves  to  identify  the  state  which  is 
responsible  for  the  aircraft  and  entitled 
to  come  to  its  protection  under  interna- 
tional law.  The  importance  attached  to 
the  concept  of  nationality  of  aircraft  is 
demonstrated  by  the  Chicago  Conven- 
tion of  1944  which  devotes  a  whole 
chapter  of  five  articles  to  nationality. 

Jurisdiction.  Jurisdiction  is  the 
authority  by  which  courts  and  judicial 
officers  take  cognizance  of  and  decide 
cases.  International  law  does  not  grant 
jurisdiction.  Rather,  it  sets  forth  the 
basis  under  which  states  recognize  the 
right  of  other  states  to  assert  juris- 
diction. "When  speaking  of  jurisdic- 
tion .  .  .  one  must  be  careful  to  dis- 
tinguish the  jurisdiction  to  enforce  from 
the  jurisdiction  to  prescribe.  The  former 
is  inherently  territorial,  the  latter  is 
inherently  personal."  Johnson  de- 
scribes five  principles  upon  which  juris- 
diction may  be  founded:  the  territorial 
principle,  the  active  nationality  prin- 
ciple, the  passive  nationality  principle, 
the  universal  principle,  and  the  protec- 
tive principle. 

The  territorial  principle  of  juris- 
diction, which  holds  that  each  state  may 
punish  crimes  committed  on  its  own 
territory,  is  a  fundamental  principle 
of  all  systems  of  law  as  well  as  being 
the  primary  basis  of  jurisdiction  in  the 
United  States.  2  However,  in  modern 
international  law,  to  a  great  extent  the 
rigid  territorial  basis  of  jurisdiction  has 
been  broken  down.  In  the  case  of 
aircraft  hijacking,  one  difficulty  with 
rigid  adherence  to  the  territorial  prin- 
ciple is  that  the  slate  in  whose  airspace 
the  crime  was  committed  usually  is  not 
the  state  in  which  the  aircraft  lands 
while  the  latter  state  may  not  have  any 
real  interest  in  suppressing  hijacking. 
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The  active  nationality  principle  of 
jurisdiction  provides  that  each  state  may 
punish  crimes,  wherever  committed,  of 
its  own  nationals  and  is  universally 
recognized.15  The  assumption  of  juris- 
diction over  ships  and  aircraft  registered 
within  the  state  (the  "law  of  the  flag'') 
is  a  corollary  of  the  territorial  principle 
regarding  ships  and  aircraft  as  having 
some  of  the  properties  of  movable 
pieces  of  territory.  It  also  draws  upon 
the  active  nationality  principle  by  re- 
garding ships  and  aircraft,  for  some 
purposes,  as  legal  persons  having  the 
nationality  of  the  state  in  which  regis- 
tered. Thus,  it  is  accepted  law  that  the 
flag  state  has  jurisdiction  over  its  vessels 
anywhere  in  the  world,  but  the  ap- 
plicability of  this  concept  to  aircraft  is 
not  so  well  established. 

Many  states  also  assert  penal  juris- 
diction under  the  passive  nationality 
principle,17  claiming  the  right  to  try 
offenses  of  which  their  nationals  are 
victims,  wherever  situated.  OConnell 
says  this  "is  a  corollary  of  the  rule  that 
any  State  may  protect  its  own  citizens 
abroad  .  .  .  The  Lotus  decision  ...  is 
best  rationalized  on  the  passive  per- 
sonality principle. "  However,  juris- 
diction on  this  basis  is  far  from  settled 
under  international  law,  and  is  not 
recognized  by  many  States,  including 
the  United  States. 

The  universal  principle  allows  all 
states  to  take  jurisdiction  of  heinous 
crimes  which  threaten  the  international 
community    as    a    whole.       The    best 

universally  recognized  example  of  such 

22 
a  cnme  is  piracy. 

The  protective  principle  of  jurisdic- 
tion, under  which  a  state  may  punish  a 
crime  committed  by  anyone  anywhere 
which  affects  its  national  security,  is  in 
reality  an  extension  of  the  territorial 
principle.  While  recognized  by  many 
states,  it  is  generally  regarded  as  an 
auxiliary  basis  for  jurisdiction  lo  be 
exercised  only  when  no  other  basis 
applies. 

While    all  (five    of    these    bases    for 


jurisdiction  have  been  applied  by  some 
states,     only    territoriality    and    active 
nationality  are  universally  recognized,  4 
and  these  two  principles  seem  to  be  of 
greatest   importance   in  prosecution  of 
aircraft  hijackers  since  they   cover  the 
subjacent  state  and  the  state  of  registry 
in    most   cases.  All  of  these  principles 
might    operate   simultaneously    to   vest 
concurrent    jurisdiction    over    a    single 
aircraft  hijacker  in  a  large  number  of 
states.  This  situation  can  be  illustrated 
by   an   actual    1961   case  involving  Al- 
berto  C.   Cadon,   a    French   citizen  of 
Algeria    temporarily    resident    in     the 
United    States,    who    hijacked    a    Pan- 
American  DC-8  jet  with  81  passengers 
over    Mexico    City    on    a    flight    from 
Mexico  City  to  Guatemala  and  forced 
the   pilot   to   land   in    Havana.   Mexico 
could  claim  jurisdiction  under  the  terri- 
torial  principle.  Since  the  hijacker  was 
still  in  control  of  the  aircraft  when  it 
landed   in   Cuba,  the  offense   was  pre- 
sumably continuous  so  Cuba  also  could 
claim  jurisdiction  on  a  territorial  basis. 
Since    the    hijacker    was   a    French    na- 
tional,  France   could   claim  jurisdiction 
under   the  active   nationality   principle. 
The  airliner  was  registered  in  the  United 
States,    so    the    "law   of  the   flag"  pre- 
sumably would  justify  U.S.  jurisdiction. 
Under  the  passive  nationality  principle, 
the  states  of  the  81  kidnapped  passen- 
gers,    including      the     United     States, 
Mexico,  and  a  host  of  other  states  all 
could  claim  jurisdiction.  If  aircraft  hi- 
jacking can  be  regarded  as  a  form  of 
piracy,   5    any  state  having  custody  of 
the  offender  could  exercise  jurisdiction 
under   the    universal   principle.   Finally, 
since   the   hijacker   was   threatening  to 
shoot    the    pilot,    Mexico    could    have 
exercised  the  protective  principle  since 
the  potential  crash  of  an  uncontrolled 
jet  in  Mexico  City  certainly  endangered 
the  security  of  Mexico.   In   fact,  Cuba 
returned    the    hijacker    to    Mexico   for 
trial.26 

While   several   states  may   have   con- 
current  jurisdiction,    international   law 
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may  not  compel  states  to  take  jurisdic- 
tion when  they  lack  it  under  their 
domestic  law,  qpr  can  it  compel  a  state 
to  exercise  its  jurisdiction  in  any  case. 
Apprehension,  detention,  trial  (in- 
cluding gathering  of  evidence  and  wit- 
nesses), and  punishment  is  an  expensive 
and  time-consuming  process  which  a 
state  will  not  undertake  in  the  absence 
of  a  substantial  interest  in  suppression 
of  the  offense  concerned. 

Existence  of  Law.  Both  legal  scholars 
and  legislators  have  expressed  concern 
over  the  absence  of  established  interna- 
tional and  municipal  law  covering 
crimes  committed  aboard  aircraft  in 
international  flight.  Lord  McNair  writes 
that  "the  position  with  regard  to  air- 
craft outside  the  territorial  limits  of 
criminal  jurisdiction  is  regrettably 
obscure  at  common  law."  Several 
scholars  and  legislators  have  expressed 
the  fear  that  hijackers  and  other  air- 
borne criminals  may  go  unpunished 
through  the  lack  of  applicable  law  con- 
ferring jurisdiction.  This  fear  may  be 
unwarranted  if  hijacking  is  regarded  as  a 
continuous  offense,  punishable  not  only 
where  it  first  occurred  but  also  in  all 
states  through  whose  airspace  the  air- 
craft passed  or  landed.30 

In  the  United  Kingdom,  McNair 
states  that  "such  extensions  as  there  are 
of  the  criminal  jurisdiction  ...  so  as  to 
cover  acts  done  outside  of  the  United 
Kingdom  .  .  .  apply  only  to  British  sub- 
jects."31 A  1956  case,  Regina  v.  Martin 
held  that  British  jurisdiction  did  not 
extend  to  cover  drug  offenses  com- 
mitted by  a  British  subject  in  flight 
aboard  a  British  aircraft  in  the  Middle 
East.  A  later  case,  Regina  v.  JSaylor 
(1962)  affirmed  jurisdiction  in  similar 
circumstances.33 

In  the  United  Slates  the  problem  is 
also  complicated  by  the  question  of 
venue.  United  States  v.  Cordova  (1950) 
held  that  no  Federal  statute  covered 
offenses  committed  on  board  a  U.S. 
aircraft  in  flight  over  the  high  seas.34 


The  Federal  Aviation  Act  of  1958  cured 
this  defect,  but  it  still  left  unsolved  the 
problem  of  venue,  since  it  is  extremely 
difficult  to  prove  the  exact  location  at 
which  a  crime  occurred  in  an  aircraft 
traveling  at  500  miles  per  hour  and 
crossing  dozens  of  states  and  Federal 
judicial  districts.  The  Aircraft  Piracy 
Act  of  1961  enacted  amendments  to  the 
1958  Federal  Aviation  Act,  defining  a 
new  crime  of  aircraft  piracy,  punishable 
by  death,  and  providing  for  trial  in  any 
district  in  which  the  offense  was  com- 
mitted,  continued,  or  was  completed. 
Thus,  even  though  international  law 
may  recognize  jurisdiction  over  hi- 
jackers, conviction  and  punishment  is 
dependent  upon  the  existence  of  ade- 
quate municipal  law  authorizing  juris- 
diction as  well  as  the  will  to  exercise  the 
jurisdiction  so  authorized. 

Piracy.  The  definition  of  aircraft 
piracy  as  a  crime  under  U.S.  municipal 
law  does  not  necessarily  make  hijacking 
piracy  under  international  law.37 

According  to  international  law, 
piracy  consists  in  sailing  the  seas 
for  private  ends  without  authori- 
zation from  the  Government  of 
any  State  with  the  object  of  com- 
mitting depredations  upon  prop- 
erty or  acts  of  violence  against 
persons.  The  pirate  ...  is  a  sea- 
robber,  pillaging  by  force  of  arms, 
stealing  or  destroying  the  prop- 
erty of  others  and  commiting  out- 
rages of  all  kinds  upon  indivi- 
duals.38 

Oppenheim  holds  that  piracy  can  only 
be     committed     on    the    high    seas. 
Piracy,  as  an  offense  against  all  nations, 
may  be  punished  by  any  nation. 

Some  legal  scholars  maintain  that  the 
1958  Geneva  Convention  on  the  High 
Seas  redefined  piracy  in  article  15  to 
cover  both  ships  and  aircraft,  but  nar- 
rowed the  definition  of  piracy  so  that 
acts    committed    on    board    a    ship   or 
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aircraft  by  the  crew  or  passengers  and 
directed  against  the  aircraft  itself  cannot 
be  regarded  as  acts  of  piracy.  Al- 
though numerous  U.S.  Senators  and 
countless  editors  have  referred  to  air- 
craft hijackers  as  pirates,  it  must  be 
concluded  that  no  aircraft  hijacking 
incident  which  has  occurred  so  far  can 
be  characterized  as  piracy  under  either 
the  Geneva  Convention  or  customary 
international  law. 

Extradition  and  Asylum.  Extradition 
is  "the  process  by  which  persons 
charged  with  or  convicted  of  crime 
against  the  law  of  a  state  and  found  in  a 
foreign  state  are  returned  by  the  latter 
to  the  former  for  trial  and  punish- 
ment. '**3  Since  extradition  is  a  process 
of  international  relations,  diplomatic 
relations  between  the  states  concerned 
normally  must  exist  in  order  to  provide 
a  channel  for  extradition  requests  and 
procedures.  Although  extradition  is 
possible  in  the  absence  of  a  specific 
extradition  treaty,  it  is  normally  cov- 
ered by  detailed  bilateral  treaties  listing 
the  procedures,  offenses  covered,  con- 
ditions, and  restrictions  on  extradition. 
Extradition  treaties  normally  provide 
that  the  crime  must  be  a  recognized 
serious  offense  under  the  laws  of  both 
states.44 

Under  the  laws  of  many  countries, 
the  extradition  of  nationals  of  the  re- 
quested state  is  prohibited.  In  other 
cases  the  treaty  frequently  allows  an 
option  as  to  whether  nationals  will  be 
extradited.  For  example,  the  existing 
extradition  treaty  between  the  United 
States  and  Cuba  provides  that  "neither 
of  the  contracting  parties  shall  be  bound 
to  deliver  up  its  own  citizens.'  Since 
many  of  the  aircraft  hijackings  to  Cuba 
have  been  committed  by  Cuban  refu- 
gees, such  a  provision  allows  the  Cuban 
Government  to  refuse  extradition  if  it 
so  chooses.  Another  problem  is  that 
extradition  applies  only  to  persons  ac- 
cused of  an  offense  and  does  not  cover 
witnesses.47      Thus,     the     inability     to 


secure  the  attendance  of  essential  wit- 
nesses might  preclude  conviction. 

A  major  provision  of  many  extradi- 
tion treaties  is  that  they  cover  only 
offenses  committed  in  the  territory  of 
the  requesting  state;  the  United  States 
follows  this  policy  in  its  extradition 
treaties.  8  Although  the  U.S.  extradi- 
tion treaty  with  Cuba  covers  offenses 
"committed  within  the  jurisdiction"  of 
either  state,  the  United  States  as 
recently  as  1953  interpreted  these  iden- 
tical words  in  a  similar  treaty  with 
Greece  to  cover  territorial  jurisdiction 
only.5  Thus,  the  treaty  would  not 
cover  the  hijacking  of  a  U.S.  airliner 
committed  outside  the  territory  of  the 
United  States,  unless  international  law 
were  construed  to  hold  that  a  U.S. 
aircraft  anywhere  in  the  world  is  U.S. 
territory.5  Furthermore,  with  the  high 
speed  of  modern  aircraft  and  the  fact 
that  an  aircraft  can  pass  through  the 
territorial  airspace  of  a  number  of  small 
states  in  a  relatively  short  space  of  time, 
it  might  be  impossible  to  establish  juris- 
diction for  extradition  if  the  territorial 
principle  were  strictly  followed. 

Since  the  penal  laws  of  many  slates 
prohibit  the  death  penally,  the  laws  of 
those  states  usually  prohibit  extradition 
for  capital  offenses  unless  the  requesting 
stale  agrees  that  the  death  penalty  will 
not  be  imposed.  Air  piracy  under 
U.S.  Federal  law  is  punishable  by 
death.53  This  death  penalty  may  com- 
plicate or  prevent  extradition  of  hi- 
jackers from  other  states. 

Another  bar  to  extradition  may  be 
classification  of  the  person  as  a  political 
offender.  "We  are  confronted  with  the 
impressive  fact  that  in  the  legislation  of 
modern  states  there  are  few  principles 
so  universally  adopted  as  that  of  non- 
extradition  of  political  offenders." 
Whiteman  devotes  59  pages  to  reviewing 
the  history  of  nonextradition  for  politi- 
cal offenses,  clearly  demonstrating  that 
each  stale  has  the  option  lo  extradite  or 
refuse  to  extradile,  as  it  chooses,  and 
that    the    determination   of   what   is   a 
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political  offense  is  at  the  sole  discretion 
of  the  extraditing  state.55  This  is  par- 
ticularly applicable  in  the  case  of  air- 
craft hijacking  since  the  uniform  inter- 
national practice  in  the  hijacking  cases 
reported  in  chapter  I  has  been  to  con- 
strue as  political  offenses  all  hijackings 
committed  in  the  course  of  escaping 
from  an  oppressive  regime. 

This  concept  is  closely  bound  up 
with  the  so-called  law  of  asylum.  The 
notion  of  a  political  offense  is  funda- 
mental to  the  concept  of  asylum.  It  is 
now  recognized  by  all  civilized  states 
that  ordinary  criminals  are  to  be  extra- 
dited and  that  persons  who  fear  punish- 
ment for  political  offenses  may  be 
granted  asylum  by  the  receiving  state. 
The  problem  comes  in  determining  what 
should  be  considered  a  political  offense. 
There  is  no  clear  standard  or  precedent 
defining  political  offenses,  and  the  inter- 
national practice,  especially  in  hijacking 
cases,  has  been  to  adopt  an  extremely 
broad  definition.  For  example,  the 
growing  emphasis  on  the  political  nature 
of  the  reasons  for  the  flight  of  refugees 
has  led  to  an  unfortunate  tendency  to 
disregard  the  illegality  of  any  act  which 
the  asylum  seeker  may  have  committed 
in  the  process  of  escape.5  6  In  every  case 
researched  by  this  writer  of  a  hijacked 
aircraft  being  landed  in  the  United 
States,  political  asylum  has  been  granted 
to  the  hijackers,  even  in  cases  in  which 
pilots  and  aircraft  guards  have  been 
murdered  in  the  process  of  escape. 

Conclusions.  Current  international 
law  is  not  adequate  to  deal  with  hi- 
jacking. The  most  significant  defects  or 
problems  include: 

1.  Jurisdiction  over  criminal  offenses 
committed  on  board  aircraft  in  flight 
over  the  high  seas  or  territory  other 
than  that  of  the  flag  state  is  regrettably 
obscure.  Territoriality  is  the  primary 
basis  for  criminal  jurisdiction  in  interna- 
tional law,  and  the  "law  of  the  flag," 
although  well  established  for  ships,  is 
not  clearly  established  for  aircraft.  The 


state  with  the  greatest  motivation  for 
energetic  prosecution  of  hijackers  can 
reasonably  be  expected  to  be  the  state 
of  registry  of  the  aircraft  since  it  is  that 
state's  property  which  is  seized  and  that 
state's  air  commerce  which  is  disrupted. 
Consequently,  a  rule  vesting  primary 
jurisdiction  of  crimes  committed  aboard 
aircraft  in  the  State  of  registry,  with  full 
recognition  of  the  established  concur- 
rent jurisdiction  of  the  state(s)  in  whose 
airspace  the  offense  occurred,  would 
offer  greatest  promise  of  effective  and 
energetic  suppression  of  hijacking 
through  criminal  prosecution. 

2.  There  are  no  specific  provisions  in 
international  law  requiring  the  prompt 
and  speedy  release  of  the  aircraft,  crew, 
and  passengers  by  the  state  in  whose 
territory  the  aircraft  lands.  There  is  only 
the  general  right  of  every  nation  to 
intercede  to  protect  and  advance  the 
rights  of  its  citizens  and  their  property. 
The  hijacking  invariably  causes  an  un- 
scheduled delay  in  the  flight,  frequently 
involving  a  lengthy  detour  with  con- 
sequent inconvenience  and  economic 
loss  to  both  passengers  and  airline.  If 
territoriality  is  the  only  universally 
recognized  basis  for  prosecution,  the 
state  of  landing  may  feel  it  necessary  to 
detain  the  aircraft  and  passengers  for 
investigation  of  the  crime  or  as  wit- 
nesses for  trial.  A  general  international 
obligation  to  expedite  the  release  of  the 
aircraft,  passengers,  and  crew  would 
help  alleviate  the  effects  of  hijacking  by 
reducing  delay  and  economic  loss. 

3.  Although  not  necessarily  a  defect 
in  international  law,  the  lack  of  ade- 
quate municipal  law  to  cover  offenses 
committed  in  flight  outside  the  terri- 
torial limits  of  a  country  may  operate  to 
prevent  effective  prosecution  of  hi- 
jackers or  even  their  extradition.57  The 
only  possible  cure  under  international 
law  for  this  problem  would  be  the 
recognition  of  aircraft  hijacking  as  a 
universal  crime,  and  this  development 
does  not  appear  to  be  reasonably  attain- 
able in  the  foreseeable  future. 
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4.  The  limitation  of  extradition  to 
only  those  crimes  justifiable  under  a 
strict  territorial  basis  of  jurisdiction, 
which  seems  to  be  a  self-imposed  limita- 
tion in  the  case  of  the  United  States, 
may  preclude  prosecution  of  hijackers 
or  authorize  it  only  by  states  which 
have  little  or  no  interest  in  vigorous 
prosecution. 

5.  The  law  of  some  states,  pre- 
cluding extradition  of  nationals,  may 
operate  to  prevent  prosecution  of  hi- 
jackers. 

6.  Finally,  and  probably  most  seri- 
ous, is  the  regrettable  tendency  to  re- 
gard as  excusable,  on  the  grounds  of  its 
being  a  political  offense,  almost  any 
crime  committed  in  the  process  of 
escaping  from  an  oppressive  regime.  In 
this  case,  international  law  is  not  the 
problem  but  rather  the  political  deter- 
mination by  the  receiving  state  as  to 
whether  to  admit  the  refugee  and  in 
what  status.  It  seems  difficult  to  justify 
protecting  from  prosecution  an  indivi- 
dual who  committed  murder  of  an 
aircraft  crew  member  and  kidnapped 
and  endangered  the  lives  of  a  hundred 
passengers  in  the  course  of  escaping. 
Even  if  asylum  is  granted,  there  is  no 
reason  why  the  hijacker  should  not  be 
prosecuted  in  the  courts  of  the  asylum 
state,  which  are  not  tainted  by  the 
suspicion  of  political  motivation  for 
judgment  and  sentence. 

III-THE  TOKYO  CONVENTION 

Introduction.  A  Convention  on  Of- 
fences and  Certain  Other  Acts  Com- 
mitted on  Board  Aircraft  was  adopted 
at  a  conference  held  in  Tokyo  in  1963 
under  the  sponsorship  of  the  Interna- 
tional Civil  Aviation  Organization 
(ICAO),  a  specialized  agency  of  the 
United  Nations.  Since  this  paper  is 
devoted  solely  to  the  problem  of  air- 
craft hijacking,  only  those  portions  and 
aspects  of  the  Tokyo  Convention  which 
are  relevant  to  hijacking  will  be 
analyzed. 


Background.  The  Tokyo  Convention 
climaxed  many  years  of  work  by  legal 
scholars  on  the  problems  of  crime  com- 
mitted aboard  aircraft  in  international 
flights.  The  Tokyo  Convention  had  its 
origin  in  a  decision  by  the  ICAO  Legal 
Committee,  meeting  at  Montreal  in 
1950,  to  appoint  a  rapporteur.  The 
emphasis  in  this  early  period  was  pri- 
marily on  the  need  to  define  the  rights 
and  duties  of  the  aircraft  commander. 
In  1954  the  ICAO  Legal  Committee 
established  a  subcommittee  which  soli- 
cited proposals  from  member  nations. 
During  this  period  the  scope  of  its  work 
broadened:  in  1956  the  United  States 
submitted  a  paper  dealing  with  prob- 
lems of  jurisdiction,  and  in  1958  the 
United  States  submitted  a  draft  conven- 
tion to  the  subcommittee.  The  ICAO 
Legal  Committee,  meeting  in  Munich  in 
1959,  reviewed  the  work  of  its  sub- 
committee and  determined  that  the 
draft  convention  should  deal  both  with 
jurisdiction  and  the  legal  position  of  the 
aircraft  commander.  The  United  States, 
its  interest  in  hijacking  obviously  height- 
ened by  the  rash  of  incidents  in  1961, 
proposed  in  1962  that  a  chapter  on 
hijacking  be  added  to  the  draft  conven- 
tion. The  ICAO  Legal  Committee,  meet- 
ing in  Rome  in  1962,  after  reviewing 
and  modifying  the  draft,  determined 
that  it  was  ready  for  consideration  by 
the  ICAO  member  nations.  Accordingly, 
a  conference  was  held  at  Tokyo  from  20 
August  to  14  September  1963.  Delega- 
tions of  61  states  participated. 

Purposes  of  the  Tokyo  Convention. 

The  broadest  and  principal  purpose  of 
the  Tokyo  Convention,  that  of  enhanc- 
ing the  safety  of  international  air  com- 
merce, is  appropriate  to  the  functions  of 
its  sponsor,  the  International  Civil 
Aviation  Organization.  Robert  P.  Boyle, 
the  Chief  of  the  U.S.  Delegation  to  the 
conference,  lists  four  specific  purposes: 

1.  To  confirm  the  jurisdiction  of  the 
flag  state  over  offenses  committed 
aboard  an  aircraft  in  flight. 
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2.  To  confer  power  on  the  aircraft 
commander  in  order  to  enhance  safety 
of  flight. 

3.  To  define  the  duties  of  the  state 
where  the  aircraft  lands  after  commis- 
sion of  the  offense. 

4.  To  deal  with  hijacking.2 

A  fifth  purpose,  not  listed  by  Boyle,  is 
evident  from  study  of  the  convention: 
to  define  the  rights  and  status  of  a 
person  detained  in  a  foreign  state  after 
commission  of  an  offense. 

Analysis  of  the  Tokyo  Convention3 

Applicability.  The  convention  ap- 
plies to  offenses  committed  aboard  an 
aircraft  in  flight  anywhere  and  also  to 
offenses  committed  aboard  an  aircraft 
on  the  \  ground  outside  its  state  of 
registry.  However,  the  convention  does 
not  apply  to  aircraft  used  in  military, 
customs,  or  police  services5  and  thus 
would  not  have  been  applicable  to  the  9 
February  1968  attempted  hijacking  of  a 
commercial  jetliner  chartered  for  mili- 
tary airlift. 

Jurisdiction.  Paragraph  1  of  article 
3  is  probably  the  most  important  provi- 
sion of  the  convention,  since  it  consti- 
tutes recognition  by  the  contracting 
states  of  the  jurisdiction  of  the  state  of 
registry  over  offenses  committed  aboard 
its  aircraft,  wherever  situated,  thus 
clearly  establishing  the  "law  of  the  flag" 
for  aircraft  and  going  far  toward  estab- 
lishment of  a  rule  of  law  "regarding  the 
aircraft  for  practical  purposes  as  a  tiny 
movable  piece  of  national  territory.' 
As  President  Johnson  said  in  his  message 
transmitting  the  Convention  to  the 
Senate  for  ratification, 

...  a  positive  rule  of  international 
law  is  established  between  con- 
tracting states  which  provides  that 
the  State  in  which  an  aircraft  is 
registered  is  competent  to  exercise 
jurisdiction      over     offenses 


committed  aboard  that  aircraft 
when  it  is  in  flight  .  .  .  The  Tokyo 
Convention  does  not  establish  a 
rule  of  exclusive  jurisdiction; 
rather  it  assures  that  at  least  the 
State  of  registry  will  have  the 
competence  to  exercise  its  juris- 
diction while  permitting  the  ex- 
ercise of  concurrent  jurisdiction 
by  other  countries,  depending 
upon  their  respective  interests  in 
the  offense  and  the  applicability 
of  the  traditional  rules  of  interna- 
tional law  regarding  assertion  of 
jurisdiction. 

As  the  President  said,  the  jurisdiction  of 
the  flag  state  is  not  exclusive,  and  both 
article  4  and  paragraph  3  of  article  3 
confirm  other  bases  for  jurisdiction, 
including  the  territorial,  protective, 
active  nationality,  and  passive  na- 
tionality principles.  However,  the  pri- 
mary jurisdiction  of  the  flag  state  is 
explicitly  recognized  by  the  provision  in 
article  4  that  other  states  (including  the 
state  in  whose  airspace  the  offense  was 
committed)  should  not  interfere  with 
the  flight  of  the  aircraft  in  order  to 
exercise  jurisdiction  unless  the  offense 
has  direct  effect  on  the  territory  or 
nationals  of  that  state.9  The  convention 
also  attempts  to  deal  with  the  problem 
of  the  lack  of  jurisdiction,  through  the 
lack  of  adequate  municipal  law,  by 
placing  an  obligation  on  each  con- 
tracting state  to  "take  such  measures  as 
may  be  necessary  to  establish  its  juris- 
diction."10 

Powers  of  the  Aircraft  Com- 
mander. Article  6  grants  power  to  the 
aircraft  commander  to  restrain  any 
passenger  or  crew  member  who  has 
committed  or  is  about  to  commit  an 
offense  affecting  the  safety  of  flight. 
Article  8  allows  the  aircraft  commander 
to  disembark  any  person  lie  considers  a 
threat  to  the  safety  of  flight,  and  article 
9  allows  him  to  deliver  into  the  custody 
of  any  contracting  state  any  person  he 
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believes  to  have  committed  a  serious 
offense  aboard  the  aircraft.  Article  10 
protects  the  aircraft  commander  from 
both  criminal  and  civil  liability  for 
exercise  of  these  powers.  These  powers 
apply  to  international  flights  only. 

Duties  of  States.  Article  11,  the 
hijacking  article,  imposes  a  duty  on 
contracting  states  to  assist  in  restoring 
control  of  the  aircraft  to  the  aircraft 
commander  and  to  expedite  the  con- 
tinuation of  the  journey  of  the  aircraft, 
passengers,  and  crew.  Contracting  states 
are  required  to  allow  the  aircraft  com- 
mander to  disembark  forcibly  any 
passenger  or  crew  member,  to  accept 
delivery  of  persons  suspected  of  an 
offense13  to  hold  the  offender  in 
custody,14  to  conduct  a  preliminary 
investigation,1 5  and  to  notify  the  flag 
state  and  provide  to  the  flag  state  a 
report  of  the  investigation. 

Extradition.  Article  16  provides 
that  offenses  committed  on  board  an 
aircraft  outside  the  territorial  jurisdic- 
tion of  the  flag  state  are  to  be  regarded 
as  having  been  committed  in  the  terri- 
tory of  the  flag  state  as  well  as  in  the 
place  where  they  actually  were  com- 
mitted. This  provision  is  intended  to 
facilitate  the  use  of  existing  extradition 
treaties,  many  of  which  apply  only  to 
offenses  committed  in  the  territory  of 
the  state  requesting  extradition.  How- 
ever, paragraph  2  of  article  16  empha- 
sizes that  the  convention  does  not 
create  any  obligation  to  grant  extradi- 
tion, and  article  2  states  that  the  con- 
vention does  not  apply  to  offenses  of  a 
political  nature. 

Problems  not  Covered.  The  Tokyo 
Convention  is  as  notable  for  what  it 
does  not  do  as  for  what  it  attempts  to 
do.  As  an  international  convention, 
which  could  only  come  into  force 
through  ratification  by  states,  it  repre- 
sents a  compromise  of  what  could  be 
agreed  to  by  the  stales  participating  and 


generally  excludes  or  avoids  contro- 
versial matters  on  which  states  have 
evidenced  controversial  views. 

The  Tokyo  Convention  does  not 
define  or  establish  a  crime  of  hijacking 
under  international  law.  Whether  or  not 
a  crime  has  been  committed  may  be 
judged  only  by  the  national  law  of  the 
applicable  jurisdiction.  It  does,  how- 
ever, oblige  states  to  remove  the  effects 
of  hijacking  by  restoring  control  to  the 
aircraft  commander  and  expediting  the 
onward  journey. 

Nor  does  the  convention  deal  with 
the  problem  of  priority  of  jurisdiction 
where  a  number  of  states  can  claim 
jurisdiction  on  various  bases.  The  con- 
ferees were  unable  to  agree  on  a  system 
of  priority  or  whether  in  fact  such  a 
system  was  needed.  l  As  the  U.S.  Dele- 
gate to  the  predecessor  1962  Rome 
Conference  said,  "conflicts  of  criminal 
jurisdiction  had  existed  for  hundreds  of 
years  in  different  fields  of  law,  and 
there  was  no  reason  why  those  engaged 
in  aviation  should,  at  this  time,  attempt 
to  solve  such  conflicts.,, 

Status    of    the    Tokyo    Convention. 

"Conventions  are  agreements  made  with 
the  avowed  object  of  making  the  rules 
which  they  promulgate  universal."  As 
a  multilateral  treaty,  a  convention  does 
not  establish  international  law,  but  is 
recognized  in  article  38(1)  of  the 
Statute  of  the  International  Court  of 
Justice  as  one  of  the  sources  of  law 
"establishing  rules  expressly  recognized 
by  the  Contracting  States."  '4  Gen- 
erally, a  convention  is  binding  only  with 
respect  to  contracting  states.  How- 
ever, a  convention  which  has  been  rati- 
fied by  most  of  the  nations  of  the 
world,  including  the  great  powers,  may 
be  considered  in  time  to  have  estab- 
lished customary  international  law, 
binding  even  on  those  stales  not  parties 
to  it.2* 

Article  21  of  the  Tokyo  Convention 
provides  that  it  will  enter  into  force 
after  it  has  been  ratified  by  12  states. 
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The  United  States  has  not  ratified  it  yet, 
although  President  Johnson  submitted  it 
to  the  Senate  on  25  September  1968 
recommending  ratification.  At  that 
time,  29  states  had  signed  the  conven- 
tion, but  only  six  states  had  ratified 
it.2  8  In  view  of  the  leading  role  of  the 
United  States  in  drafting  the  conven- 
tion, the  5-year  delay  between  signature 
of  the  Convention  by  the  United  States 
and  its  submission  to  the  Senate  for 
ratification  can  only  be  explained  as 
bureaucratic  inertia  resulting  from  the 
absence  of  any  significant  hijacking 
problem  between  1963  and  1968.  Since 
then,  two  additional  states  have  de- 
posited ratifications,  so  that  only  four 
more  are  required  to  bring  the  conven- 
tion into  force.29  Whether  the  conven- 
tion will  accomplish  its  purpose  will 
ultimately  depend  not  on  its  ratification 
by  12  or  even  16  states,  but  on  the 
extent  to  which  nations  with  important 
aviation  interests  ratify  it. 

Conclusions.  The  Tokyo  Convention, 
if  ratified,  will  go  far  toward  eliminating 
the  deficiencies  in  international  law 
with  respect  to  aircraft  hijacking.  The 
provisions  for  jurisdiction,  clearly  estab- 
lishing, a  "law  of  the  flag"  for  aircraft, 
similar  to  maritime  law,  will  ensure  that 
the  states  with  greatest  interest  in  sup- 
pressing hijacking  are  competent  to  ex- 
ercise jurisdiction.  The  imposition  of  a 
duty  on  states  to  restore  control  of  the 
aircraft  to  its  commander  and  to  facili- 
tate prompt  release  of  the  aircraft,  crew, 
and  passengers  will  remove  some  of  the 
abuses  in  the  Cuban  and  Algerian  cases 
noted  in  chapter  I.  The  imposition  upon 
states  of  a  duty  to  take  custody  of  the 
hijacker  and  conduct  a  preliminary 
investigation  will  facilitate  prosecution 
of  hijackers. 

However,  as  noted  above,  the  con- 
vention docs  not  define  hijacking  as  an 
international  crime,  so  that  effective 
prosecution  will  still  depend  on  the 
existence  of  adequate  municipal  law. 
Although  the  'convention  removes  one 


important  bar  to  extradition  by  defining 
an  aircraft,  for  purposes  of  extradition, 
as  territory  of  the  flag  state,  it  does  not 
impose  upon  states  a  duty  to  extradite 
hijackers  nor  does  it  deal  With  the  major 
problem  of  classifying  hijackers  as  po- 
litical offenders,  thereby  protecting 
them  from  extradition. 

Lastly,  the  usefulness  of  the  conven- 
tion will  depend  upon  how  many  of 
those  nations  with  important  air  com- 
merce and  those  nations  which  have 
thus  far  been  havens  for  hijackers  ratify 
it.  The  progress  of  ratification  to  date 
seems  regrettably  slow. 

IV-SUPPRESSION  OF  HIJACKING 

Technical  Measures  to  Prevent  Hi- 
jacking. Both  the  governments  con- 
cerned and  the  airlines  have  devoted  a 
great  deal  of  attention  and  energy  to 
technical  measures  designed  to  prevent 
hijackings.  These  measures  generally  fall 
into  two  major  groupings:  screening  of 
passengers  before  they  board  the  air- 
craft and  measures  designed  to  frustrate 
hijackers  within  the  aircraft. 

Screening   of  Passengers.  The  air 

carriers  of  the  United  States  and  of 
most  other  nations  are  in  business  to 
make  a  profit.  Since  their  profit  de- 
pends largely  on  their  ability  to  increase 
their  volume  of  passenger  traffic,  they 
are  understandably  reluctant  to  adopt 
any  measures  which  frighten  or  dis- 
courage passengers.  As  one  major  airline 
executive  said,  "no  airline  is  going  to 
frisk  its  passengers."  The  one  reported 
case  in  which  passengers  were  searched 
as  a  result  of  a  telephoned  tip  that  the 
aircraft  would  be  hijacked  produced  no 
weapon,  but  most  of  the  passengers 
"appeared  frightened  or  irked."  To 
avoid  this  reaction  and  to  avoid  the 
horrendous  time  delays  which  would 
result  from  physically  searching  passen- 
gers at  major  airports,  the  U.S.  Govern- 
ment has  sponsored  extensive  research 
and  development  in  an  effort   to   find 
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mechanical  screening  devices  which  will 
neither  delay  nor  frighten  passengers. 
Various  electronic  devices  to  detect 
metal  carried  by  passengers  have  been 
evaluated.  Unfortunately,  they  detect 
keys,  cigarette  lighters,  and  other  small 
metal  objects  as  readily  as  they  detect 
guns.  The  most  encouraging  U.S.  effort 
has  been  the  recent  experimental  de- 
velopment of  a  device  which  detects  the 
odor  of  gunpowder.  Presumably,  a 
simultaneous  detection  of  metal  and 
gunpowder  would  indicate  a  high  proba- 
bility that  the  passenger  was  carrying  a 
weapon.  Installation  of  such  devices  at 
hundreds  of  passenger  loading  areas  at 
airports  all  over  the  United  States  from 
which  aircraft  depart  for  Florida  would 
be  extremely  costly  and  would  still  not 
eliminate  hijacking.  No  such  device  will 
stop  the  hijacker  who  uses  a  knife  or 
claims  to  have  a  bottle  of  nitroglycerine 
or  a  package  of  dynamite  or  merely 
pretends  to  have  a  weapon.4 

Resistance  by  the  Aircraft  Crew. 

Cuba  has  attempted  to  suppress  hi- 
jacking by  using  police  state  methods. 
Commencing  in  1960,  Cuban  militiamen 
armed  with  submachine  guns  have  been 
stationed  in  the  passenger  compart- 
ments of  Cuban  aircraft.  This  has  re- 
sulted in  a  number  of  aerial  gun  battles 
and  the  crash  of  at  least  one  Cuban 
aircraft  after  such  a  gun  battle  but  has 
reduced  the  number  of  successful  hi- 
jackings of  Cuban  aircraft. 

However,  such  methods  are  neither 
politically  nor  economically  feasible  for 
the  United  States,  although  some  U.S. 
actions  have  been  taken  along  these 
lines.  One  airline  was  reported  in  1965 
to  be  arming  its  pilots  and  armed 
Federal  officers  have  ridden  aircraft  on 
a  random  basis.  To  cover  all  such 
flights  with  armed  guards  would  involve 
prohibitive  costs.  For  example,  just  one 
airline  serving  Florida  (Eastern)  has  a 
flight  landing  at  Miami  every  6  minutes, 
so  that  the  total  number  of  guards 
required  would ^e  astronomical. 


In  an  attempt  to  frustrate  hijackers 
within  the  aircraft,  the  Federal  Aviation 
Administration  issued  regulations  in 
1961  requiring  that  the  door  to  the 
flight  crew  compartment  be  kept  locked 
during  flight.  Many  airlines  have  in- 
stalled wide-angle  vision  devices  in  these 
doors  so  the  flight  crew  can  see  who  is 
outside  before  unlocking  the  door.  The 
futility  of  these  efforts  to  insulate  the 
pilots  from  the  hijackers  is  obvious  from 
recent  cases  in  which  the  stewardess  in 
the  passenger  compartment  is  usually 
the  first  crew  member  threatened  by  the 
hijacker.  If  a  hijacker  merely  remains  in 
the  passenger  compartment,  threatening 
to  kill  the  stewardess  or  even  a  fellow 
passenger,  the  pilots  will  usually  comply 
with  his  demands.  Other  suggestions  for 
resistance  by  crew  members  have  in- 
cluded the  use  of  disabling  gases  or 
chemicals.  These  are  unsuitable  because 
they  do  not  act  swiftly  enough  to 
prevent  a  mentally  unbalanced  hijacker 
from  shooting  or  exploding  his  bomb 
and  because  aircraft  ventilating  systems 
do  not  insulate  the  pilot  or  other 
passengers  from  their  effects.  A  dosage 
adequate  to  incapacitate  a  hijacker 
swiftly  may  be  fatal  to  a  nearby  passen- 
ger who  has  a  weak  heart  or  who  is 
especially  susceptible  to  the  chemical. 

Airline  officials  have  generally  con- 
cluded that  resistance  by  crew  members 
involves  unwarranted  hazards  both  for 
crew  and  passengers-  and  that  it  is  far 
more  sensible  to  comply  with  the  hi- 
jackers' demands.  Typical  of  current 
airline  policies  are  the  following  ex- 
cerpts from  instructions  issued  by  East- 
ern Air  Lines  to  its  pilots: 

The  most  important  considera- 
tion under  the  act  of  aircraft 
piracy  is  the  safety  of  the  lives  of 
the  passengers  and  crew.  Any 
other  factor  is  secondary.  .  .  . 

In  the  fact  [sicj  of  an  armed 
threat  to  any  crewmember, 
comply  with  the  demands  pre- 
sented. 
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Do  not  make  an  attempt  to 
disarm,  shoot  out,  or  otherwise 
jeopardize  the  safety  of  the 
flight.  ...  it  is  much  more  pru- 
dent to  submit  to  a  gunman's 
demands  than  to  attempt  action 
which  may  well  jeopardize  the 
lives  of  all  on  board. 

Extradition:  The  Core  of  the  Prob- 
lem. If  hijacking  cannot  effectively  be 
suppressed  by  technical  measures  ap- 
plied within  the  state  of  registry  to 
defend  against  hijacking,  then  the  cure 
for  this  problem  must  be  sought  else- 
where. Airline  executives,  government 
officials,  and  legal  scholars  unanimously 
agree  that  the  most  effective  way  to 
suppress  hijacking  is  to  prosecute  and 
punish  hijackers.  Even  those  hijackers 
who  are  mentally  unbalanced  exhibit  an 
element  of  rational  behavior  by  choos- 
ing to  fly  to  a  destination  state  where 
they  expect  to  escape  punishment. 
Thus,  inevitability  of  punishment 
should  act  as  a  sufficient  deterrent  to 
reduce  hijacking  to  a  minimal  level. 

Experience  has  demonstrated  that 
states  rarely  have  sufficient  motivation 
to  prosecute  and  punish  persons  who 
hijack  aircraft  from  another  state.  Un- 
less some  unusually  powerful  motiva- 
tion is  generated  to  reverse  this  pattern, 
effective  prosecution  will  continue  to 
require  returning  the  hijackers  to  the 
state  of  registry,  which  alone  has  a 
strong  interest  in  prosecuting  them. 

Extradition,  the  normal  international 
process  of  returning  wanted  criminals, 
usually  requires  the  existence  of  an 
extradition  treaty  between  the  states 
concerned.  Furthermore,  most  extradi- 
tion treaties  permit  extradition  only  for 
offenses  listed  in  the  treaty,  and  few 
such  treaties  cover  hijacking.  Since 
extradition  is  a  process  of  bilateral 
international  relations,  it  is  virtually 
impossible  to  arrange  in  the  absence  of 
normal  diplomatic  relations  between  the 
states  involved.  Even  if  an  extradition 
treaty    which   includes   hijacking  as  an 


extraditable  offense  is  in  force  between 
two  states  having  normal  diplomatic 
relations,  the  present  almost  universal 
international  practice  of  granting 
asylum  to  hijackers  who  are  considered 
refugees  or  political  dissidents  would  act 
to  bar  extradition  and  subsequent  prose- 
cution in  the  majority  of  hijacking 
cases.  Therefore,  since  extradition  and 
prosecution  are  the  most  effective 
means  of  suppressing  hijacking,  diplo- 
matic measures  must  be  employed  to 
remove  the  obstacles  to  extradition, 
especially  to  change  the  practice  of 
granting  asylum  to  hijackers. 

Diplomatic  Measures  to  Suppress 
Hijacking.  Chapter  I  demonstrated  that 
the  only  currently  important  destina- 
tion state  for  hijackers  was  Cuba,  which 
was  the  planned  destination  for  43  of 
the  last  48  hijacking  attempts  (August 
1967  through  January  1969),  and  that 
all  of  these  43  aircraft  were  registered  in 
the  United  States,  Colombia,  Venezuela, 
or  Mexico.  It  becomes  obvious  that 
agreement  by  Cuba  to  extradite  hi- 
jackers would  virtually  eliminate  the 
problem  of  hijacking  or  at  least  reduce 
it  to  minimal  proportions.  It  also  be- 
comes obvious  that  analysis  of  the 
altitude  and  policies  of  Cuba  is  urgently 
required,  as  is  analysis  of  possible 
sources  of  diplomatic  leverage  for  use  in 
persuading  Cuba  to  assist  in  suppressing 
hijacking. 

Bilateral  Negotiations  with  Cuba. 

The  history  of  international  relations 
clearly  demonstrates  that  states  act  to 
promote  their  own  national  self-interest. 
In  other  words,  effective  international 
cooperation  normally  occurs  only  when 
there  is  some  mutuality  of  interest  in 
solving  the  problem  or  some  element  of 
reciprocity  or  quid  pro  quo.  In  the  case 
of  states  having  a  large  mutuality  of 
interests  and  a  long  history  of  close  and 
amicable  relations,  a  state  will  fre- 
quently undertake,  as  a  normal  matter 
of    promoting    amicable    relations,    an 
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action  of  no  direct  benefit  to  itself 
which  is  desired  by  a  friendly  state. 
However,  between  states  which  are 
hostile,  such  actions  cannot  be  antici- 
pated without  some  clear  element  of 
reciprocity  or  quid  pro  quo  which  re- 
sults in  a  benefit  to  the  accommodating 
state  to  match  the  benefit  gained  by  the 
requesting  state. 

International  relations  between  Cuba 
and  three  of  the  countries  most  con- 
cerned, the  United  States,  Colombia, 
and  Venezuela,  can  only  be  charac- 
terized as  hostile.  The  United  States  and 
Cuba  severed  diplomatic  relations  in 
January  1961.  The  Bay  of  Pigs  episode 
certainly  did  not  improve  relations,  and 
the  United  States  has  been  the  haven  for 
a  constant  stream  of  political  refugees 
from  Cuba,  some  of  which  have  left 
Cuba  with  the  consent  of  the  Cuban 
Government  but  many  of  which  have 
hijacked  aircraft,  stolen  boats,  and 
killed  or  wounded  Cuban  security 
guards  in  the  process  of  escaping.  As  for 
Colombia  and  Venezuela,  Cuba  not  only 
has  no  diplomatic  relations  with  these 
states,  but  has  been  actively  implicated 
in  support  of  insurgencies  in  both  of 
these  countries.  In  November  1968, 
Venezuela  seized  a  Cuban  fishing  boat 
on  the  high  seas  on  the  suspicion  it  had 
been  engaged  in  supporting  Venezuelan 
insurgents,10  and  both  Colombia  and 
Venezuela  have  joined  in  OAS  actions 
hostile  to  Cuba.  Consequently,  Cuba 
can  only  be  expected  to  assist  United 
States,  Colombian,  or  Venezuelan  ef- 
forts to  suppress  hijacking  on  a  basis  of 
reciprocity  or  quid  pro  quo. 

The  situation  with  Mexico  is  con- 
siderably different.  Mexico  and  Canada 
are  the  only  two  American  states  with 
which  Cuba  maintains  normal  diplo- 
matic and  trade  relations,  and  Cuba 
currently  has  scheduled  commercial  air 
service  only  with  Mexico.  There  is  sub- 
stantial evidence  that  Cuba  values  highly 
its  good  relations  with  Mexico,  both  for 
propaganda  and  economic  reasons  and 
because  Mexico  provides  a   convenient 


channel  for  the  movement  of  Cuban 
agents  to  Latin  America.  The  only  case 
in  which  Cuba  has  ever  returned  to 
another  state  for  trial  an  aircraft  hi- 
jacker, was  one  in  which  Cuba  returned 
to  Mexico  for  trial  a  man,  who  had 
hijacked  a  U.S.  airliner  in  Mexican 
airspace.  More  recently,  three  aircraft  of 
Mexican  registry  have  been  hijacked  to 
Cuba,  and  Canada  suffered  one  at- 
tempted hijacking  in  1968. 

Contrary  to  popular  belief,  there  is 
no  indication  that  Premier  Castro  has 
ever  encouraged  the  hijacking  of  air- 
craft. In  fact,  Cuba  has  suffered  from 
hijacking,  and  there  are  reasons  to  be- 
lieve that  Castro  has  an  interest  in 
suppressing  it.  In  the  1959-1961  period 
Cuba  was  the  victim  of  numerous  hi- 
jackings in  which  most  of  the  aircraft 
were  flown  to  the  United  States,  where 
the  hijackers  were  granted  asylum  as 
political  refugees.  In  a  speech  on  26 
July  1961,  Castro  proposed  that  the 
United  States  and  Cuba  negotiate  a 
treaty  providing  for  the  mutual  return 
of  seized  aircraft.1  A  few  days  later 
Castro  formally  raised  the  subject  of 
punishment  of  hijackers: 

There  have  been  occasions  when 
individuals  have  taken  refuge  in 
the  United  States  who,  in  order  to 
seize  airplanes  or  boats,  had  mur- 
dered their  crews.  The  fact  that 
these  acts  have  gone  unpunished, 
thanks  to  the  protection  provided 
by  the  government  of  the  United 
Stales  to  such  individuals  in  its 
territory,  encourages  the  repeti- 
tion of  such  crimes  .  .  . 

On  9  August  1961,  the  Colombian 
Foreign  Minister  was  a  passenger  on  an 
airliner  which  was  hijacked  to  Cuba  and 
quoted  Premier  Castro  as  saying  "this 
should  not  happen  again."  A  second 
Cuban  note  on  11  August  1961  for- 
mally proposed  mutual  extradition  of 
hijackers: 
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The  government  of  Cuba  con- 
siders that  one  of  the  most 
appropriate  measures  that  both 
governments  should  adopt 
immediately  by  mutual  agreement 
is  to  commit  themselves  to  the 
immediate  return  of  the  persons 
responsible  for  those  acts  to  the 
territory  of  the  country  to  which 
the  seized  ship  or  plane  may 
belong.14 

No  formal  U.S.  response  to  these 
notes  have  been  reported,  but  the 
United  States  did  release  a  number  of 
Cuban  aircraft,15  and  Cuba  released  the 
U.S.  airliner  it  had  been  holding.  The 
reasons  for  the  apparent  lack  of  interest 
on  the  part  of  the  United  States  in 
pursuing  the  offer  of  mutual  extradition 
of  hijackers  wfere  twofold.  First,  while 
Cuba  held  only  one  U.S.  hijacker,  the 
United  States  had  granted  asylum  to  a 
number  of  Cuban  refugee  hijackers. 
Mutual  extradition  would  have  involved 
the  United  States  in  the  distasteful  task 
of  returning  political  refugees  which  it 
had  encouraged  and  welcomed.  Second, 
the  Cuban  offer  applied  both  to  boats 
and  aircraft,  and  the  United  States  had 
no  intention  of  returning  the  hundreds 
of  Cuban  refugees  who  had  stolen  boats 
to  escape  to  the  United  States. 

Since  1961  the  Cuban  Government 
has  largely  solved  its  aircraft  hijacking 
problem  through  the  repressive  police 
state  measures  reported  above.  How- 
ever, the  solution  adopted  is  costly  to 
Cuba,  since  the  expense  of  providing 
several  armed  guards  on  every  domestic 
passenger  flight  must  be  substantial. 
Furthermore,  it  does  not  contribute  to 
the  image  of  a  popular  progressive  gov- 
ernment which  Castro  would  like  to 
portray,  both  to  Cubans  and  to  the 
outside  world.  So  there  is  reason  to 
believe  Castro  also  has  a  self-interest  in 
the  suppression  of  hijacking  through 
apprehension  and  prosecution  of  hi- 
jackers. 


The  Cuban  Government  has  not  re- 
cently sought  to  reap  propaganda 
benefits  from  hijacking.  The  Havana 
press  virtually  ignores  hijacking,  re- 
porting the  arrival  of  hijacked  aircraft  in 
only  a  few  lines  without  prominent 
display.16  A  Cuban  security  official 
recently  told  two  U.S.  reporters  that 
Castro  strongly  disapproved  of  aircraft 
hijacking  and  that  all  hijackers  were 
jailed  upon  arrival  in  Cuba.  In  Sep- 
tember 1968  Castro  was  quoted  in  a 
broadcast  speech  as  saying:  "All  are 
welcome  to  Cuba  except  those  who 
come  by  hijacking  a  plane."  The 
Cuban  Delegate  to  the  16th  Assembly 
of  the  International  Civil  Aviation 
Organization  in  Buenos  Aires  in  Sep- 
tember 1968  voted  in  favor  of  a  resolu- 
tion of  condemning  hijacking  and  urging 
states  to  place  in  effect  the  Tokyo 
Convention.  In  fact,  Cuba  has  imple- 
mented those  portions  of  the  Tokyo 
Convention  which  provide  for  prompt 
release  of  the  aircraft,  passengers,  and 
crew  and  has  even  ceased  its  previous 
practice  of  harassing  the  United  States 
by  requiring  the  passengers  to  return  on 
different  aircraft. 

Even  though  Cuban  relations  with 
the  United  States  can  only  be  described 
as  hostile,  there  are  still  a  number  of 
other  factors  operating  to  persuade 
Cuba  to  take  action  to  suppress  hi- 
jacking. The  first  of  these  is  the  fact 
that  further  hijacking  of  Mexican  air- 
craft to  Cuba  would  probably  lead  to  a 
deterioration  in  the  presently  amicable 
Cuban-Mexican  relations,  which  Cuba 
appears  to  value.  The  second  factor  is 
that  the  possibility  always  exists  that  a 
U.S.  passenger  jet  will  crash  upon  land- 
ing at  Havana  because  of  pilot  un- 
familiarity  with  Havana,  an  irrational 
act  by  the  hijacker,  or  the  rudimentary 
nature  of  lauding  aids  at  Havana,  (-astro 
is  never  unaware  of  the  power  of  the 
United  Slates  and  surely  must  be  aware 
of  the  strong  anti-Cuban  reaction  such  a 
catastrophe  would  undoubtedly  cause  in 
the  United  States.  The  third  and  most 
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potent  factor  is  that  Cuba  has  been  and 
is  being  hurt  by  the  cessation  of  normal 
economic  relations  with  the  United 
States  and  must  be  aware  of  the  fragile 
nature  of  her  dependence  on  a  distant 
power,  the  U.S.S.R.,  for  both  economic 
support  and  protection  against  the 
United  States.  Cuban-United  States  rela- 
tions, while  still  hostile,  are  perceptibly 
less  hostile  than  they  were  some  years 
ago,  and  Castro  would  be  ill  advised  to 
allow  hijacking,  from  which  he  reaps  so 
little  benefit,  to  cause  further  deteriora- 
tion in  his  relations  with  the  United 
States. 

In  summary,  there  is  no  evidence 
that  Cuba  has  ever  encouraged  the 
hijacking  of  United  States  or  Mexican 
airliners,  except  by  granting  asylum  to 
the  hijackers.  °  There  are  substantial 
reasons  to  believe  that  Cuba  would  be  as 
eager  as  any  other  state  to  adopt  a 
solution  to  the  problem  of  hijacking,  in 
order  to  remove  it  as  an  irritant  in  its 
relations  with  the  United  States  and 
Mexico,  provided  the  solution  did  not 
require  Cuba  to  appear  to  be  bowing  to 
U.S.  pressure. 

Precisely  because  bilateral  United 
States-Cuban  negotiations  are  likely  to 
be  more  fruitful  when  conducted  in 
secrecy,  relatively  little  information  on 
recent  United  States-Cuban  negotiations 
has  emerged  publicly.  Two  \J.^>.  pro- 
posals made  through  the  Swiss  Govern- 
ment, which  represents  U.S.  interests  in 
Havana,  have  achieved  at  least  partial 
success.  Adopting  a  suggestion  by  Con- 
gressman Rogers  of  Florida,  the  United 
States  proposed  to  Cuba  on  10  July 
1968  that  any  Cuban  refugee  in  the 
United  States  desiring  to  return  to  Cuba 
be  given  a  free  ride  on  the  Cuban 
Refugee  Airlift.2  *  Cuba  must  agree  to 
the  admission  of  such  refugees  before 
this  proposal  could  be  implemented. 
Consequently,  this  plan  is  not  likely  to 
result  in  the  return  of  many  refugees, 
since  only  those  who  have  been  un- 
successful in  the  United  States  are  likely 
to  desire  repatriation,  and  such  persons 


would  probably  represent  more  a 
liability  than  an  asset  to  the  Cuban 
economy.  Nevertheless,  the  plan  offers 
some  propaganda  advantages  to  Cuba, 
and  Cuba  has  agreed  in  principle  to  the 
repatriation  of  some  refugees  on  a  se- 
lected basis.  2  The  United  States  has 
submitted  to  Cuba  through  the  Czecho- 
slovakian  Government  an  initial  list  of 
about  80  refugees  desiring  repatriation, 
and  Cuba  is  currently  studying  the 
list.23  The  free  ride  offer  is  not  likely  to 
reduce  significantly  the  number  of  air- 
craft hijackings,  since  relatively  few  are 
committed  by  lonesome  Cuban  refu- 
gees, but  if  it  avoids  a  single  hijacking, 
the  effort  will  have  been  worthwhile. 
The  second  recent  U.S.  diplomatic 
initiative  toward  Cuba  has  been  more 
successful.  This  was  the  proposal  to 
expedite  the  release  of  hijacked  aircraft 
and  to  permit  the  passengers  to  return 
to  the  United  States  on  the  same  air- 
craft. The  U.S.  State  Department 
announced  Cuban  acceptance  of  this 
proposal  on  11  February  1969.24  While 
this  agreement  reduces  the  inconve- 
nience and  financial  loss  to  the  passen- 
gers and  airline,  it  contributes  nothing 
toward  the  suppression  of  hijacking. 

Press  Coverage  of  Hijacking.  It  is 
evident   that   Cuba   has   not   welcomed 

with  open  arms  those  who  enter  Cuba 
by  hijacking  an  aircraft.  In  contrast  to 
the  impression  created  in  hundreds  of 
newspaper  and  magazine  articles  written 
in  1968  and  earlier,  the  data  presented 
in  chapter  1  and  in  the  preceding  para- 
graphs clearly  indicate  that  hijackers  are 
usually  treated  rather  harshly  by  Cuba. 
The  U.S.  Department  of  State  recently 
commenced  efforts  to  assist  the  press  to 
portray  more  accurately  the  actual 
treatment  accorded  hijackers  in  Cuba  in 
the  hope  that  this  would  dissuade  some 
of  the  attention  seekers  who  hijack 
aircraft  to  Cuba  in  ihc  expectation  of 
achieving  fame,  glory,  and  financial 
reward.  The  success  of  this  effort  is 
evident  in  the  markedly  changed  tone  of 
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newspaper  coverage  of  hijacking  in 
1969.  While  this  change  in  press  empha- 
sis has  not  yet  produced  a  notahle 
diminution  in  hijacking  attempts,  the 
effort  is  sound  and  worthwhile  and 
should  be  continued  and  intensified. 

Multilateral  Negotiations.  Al- 
though the  Cuban  Government  has 
reasons  to  desire  the  suppression  of 
hijacking,  it  would  find  it  difficult  to 
adopt  measures  having  the  appearance 
of  bowing  to  U.S.  pressures.  Conse- 
quently, multilateral  negotiations  or 
efforts  through  international  organiza- 
tions are  more  likely  to  produce  Cuban 
agreement,  especially  if  U.S.  sponsor- 
ship of  these  proposals  is  not  visible. 

The  International  Civil  Aviation 
Organization  (ICAO),  of  which  Cuba  is 
a  member  state,  is  one  useful  forum  for 
efforts  to  suppress  hijacking.  As  dis- 
cussed in  chapter  III,  the  ICAO  was  the 
agency  through  which  the  Tokyo  Con- 
vention was  negotiated.  While  Cuba  has 
not  yet  ratified  this  convention,  it  did 
vote  in  favor  of  the  recent  ICAO  Reso- 
lution urging  ratification  of  the  Tokyo 
Convention  and  proposing  the  develop- 
ment of  still  further  measures  for  the 
suppression  of  hijacking.  Although  the 
Tokyo  Convention  fails  to  attack  the 
root  causes  of  hijacking,  implementa- 
tion of  it  would  alleviate  the  effects  of 
hijacking  and  would  establish  pro- 
cedural machinery  which  could  be  very 
useful  if  a  way  around  the  impasse  of 
extradition  could  be  developed.  Conse- 
quently, ICAO  efforts  to  encourage 
ratification  and  implementation  of  the 
Tokyo  Convention  should  be  continued, 
and  the  United  States  should  not  only 
expedite  its  own  ratification  of  the 
convention  but  should  also  urge  Mexico, 
Colombia,  Venezuela,  and  other  states 
which  have  suffered  from  hijacking  to 
ratify  it. 

The  ICAO  Council  in  December 
1968  passed  a  resolution  condemning 
hijacking  and  urging  that  member  states 
take    measures   to  suppress  it.2  5    Knut 


Hammarskjold,  the  Director  General  of 
the  International  Air  Transport 
Association,  an  international  organiza- 
tion of  air  carriers  which  works  closely 
with  the  ICAO,  announced  on  13  Janu- 
ary 1969  plans  to  seek  U.N.  action  on 
hijacking  and  said  hijacking  should  be 
defined  as  an  international  crime.26 
Hammarskjold  also  visited  Havana  in 
mid-January  and  may  have  been  in- 
strumental in  promoting  the  measures 
recently  instituted  by  Cuba  to  alleviate 
the  effects  of  hijacking. 

On  31  January  1969  the  United 
States  submitted  to  the  ICAO  a  draft 
protocol  defining  hijacking  as  an  inter- 
national crime  and  providing  for  manda- 
tory arrest  and  extradition  of  the  hi- 
jacker to  the  state  of  registry  of  the 
aircraft.  The  draft  protocol  made  no 
exception  for  political  offenders,  but 
did  not  require  extradition  of  nationals 
of  the  requested  state  provided  such 
persons  were  tried  or  punished  by  their 
own  governments.28  The  protocol  was 
so  formulated  as  to  allow  adherence  to 
the  protocol  by  states  which  might  be 
unwilling  to  ratify  the  Tokyo  Conven- 
tion as  a  whole.  When  this  draft 
protocol  was  considered  by  the  ICAO 
subcommittee,  a  number  of  states, 
including  Great  Britain,  France,  Den- 
mark, and  Tunisia,  opposed  it  on  the 
grounds  that  they  could  not  agree  to 
foreclose  the  possibility  of  asylum  for 
political  offenders.  Consequently,  the 
subcommittee  emasculated  the  proto- 
col, reducing  it  to  a  statement  en- 
couraging either  prosecution  of  the 
hijacker  by  the  destination  state  or 
extradition  to  the  flag  state,  but  making 
neither  action  mandatory.   ° 

The  possibility  of  a  mulitlateral 
embargo  on  air  commerce  to  Cuba  has 
been  suggested  as  one  means  to  bring 
pressure  on  the  Cuban  Government.  The 
International  Federation  of  Air  Line 
Pilots  Associations  threatened  on  two 
occasions  to  impose  a  boycott  on  air 
traffic  to  Algeria  in  order  to  force 
Algerian   release   of   the    crews  of  two 
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hijacked  aircraft.  The  IFALPA  has  con- 
tingency plans  for  a  similar  boycott 
against  Cuba,  but  they  will  probably 
never  be  used  because  less  than  half  of 
Cuban  international  air  commerce  is 
flown  by  IFALPA  pilots,  and  Cuba  has 
been  careful  to  release  hijacked  aircraft 
and  crews.3 1  An  embargo  would 
probably  not  be  effective  in  halting 
Cuban  air  commerce  with  the  Commu- 
nist bloc  and  might  be  counterproduc- 
tive in  reversing  the  progress  made  so  far 
toward  inducing  Cuban  discouragement 
of  hijacking. 

Asylum:     the    Stumbling    Block. 

The  Tokyo  Convention  fails  to  deal 
with  the  problem  of  treating  hijackers  as 
political  offenders  eligible  for  asylum. 
The  U.S.  proposal  for  a  protocol  making 
extradition  n\andatory  assumes  that 
states  will  agree  to  dilute  the  time- 
honored  principle  of  political  asylum  by 
excluding  hijackers  from  its  benefits. 
The  reported  negative  reactions  of  some 
European  states  to  this  proposal  are 
matched  by  similar  negative  reactions  in 
the     U.S.     press.  Some     hijackings 

analyzed  in  chapter  I  were,  in  fact, 
political  acts  by  organized  political  dissi- 
dents for  which  asylum  would  have 
been  appropriate  under  traditional  con- 
cepts. But  these  relatively  few  political 
acts  are  not  the  problem;  rather  the 
problem  is  the  past  practice  of  prosti- 
tuting the  concept  of  asylum  into  pro- 
tection of  criminals  by  granting  asylum 
as  political  offenders  to  hijackers  whose 
offense  had  not  the  remotest  relation- 
ship to  organized  political  opposition. 
If  an  international  agreement  supple- 
mentary to  the  Tokyo  Convention 
could  be  negotiated  and  implemented 
which  declares  hijacking  to  be  an  inter- 
national crime,  similar  to  piracy,  and 
which  obligates  slates  to  grant  extradi- 
lion  to  the  flag  stale,  except  for  politi- 
co! offenses,  several  ol  the  more  impor- 
tant bars  to  prosecution  of  hijackers 
would  have  been  removed.  Such  an 
agreement  appears  to  this  writer  to  be 


attainable,  so  long  as  it  does  not  at- 
tempt to  close  the  door  to  political 
asylum  for  purely  political  offenses  and 
is  not  too  closely  identified  with  the 
United  States  as  sponsoring  power,  in 
order  that  Cuba  can  accede  to  it  with- 
out publicly  embracing  a  U.S.  proposal. 
The  problem  of  treating  hijacking  as 
a  political  offense  can  then  be  dealt 
with  in  practice.  A  keystone  of  interna- 
tional relations  is  the  principle  of 
reciprocity.  The  United  Slates  has  al- 
ready taken  a  useful  step  along  this  line 
in  the  announcement  by  Deputy  Assis- 
tant Secretary  of  State  Frank  E.  Loy 
before  the  House  Committee  on  Inter- 
state and  Foreign  Commerce  on  5  Feb- 
ruary 1969  of  a  new  U.S.  policy  "that 
the  hijacker  of  a  commercial  airliner 
carrying  passengers  should  be  returned 
regardless  of  any  claim  that  he  was 
fleeing  political  persecution. "  While 
the  present  international  climate  does 
not  indicate  that  states  will  bind  them- 
selves in  writing  to  discard  the  principle 
of  political  asylum,  it  should  be  possible 
to  induce  in  reciprocal  practice  a  more 
limited  and  realistic  definition  of  what 
is  a  political  offense,  so  as  to  close  this 
loophole  for  most  hijackers.  While  this 
would  not  completely  suppress  hi- 
jacking, the  number  of  hijackings  which 
can  fairly  be  classified  as  political  acts 
has  never  exceeded  two  per  year.  Sup- 
pression of  hijacking  to  such  a  level 
would  make  it  disappear  as  a  significant 
threat  to  orderly  international  air  com- 
merce. 

V-CONCLUSIONS 

The  patterns  of  hijacking  analyzed  in 
this  paper  reveal  a  number  of  consistent 
trends.  The  incidence  of  hijacking  is 
rising,  and  Cuba  is  currently  the  only 
important  destination  stale.  Although 
llie  United  Slates  suffers  most  from 
hijacking,  oilier  Caribbean  states  are 
also  important  victims,  especially 
Colombia,  Venezuela,  and  Mexico. 
There   has  been  a  general  tendency  on 
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the  part  of  all  nations  to  grant  asylum 
to  hijackers,  thereby  encouraging  others 
to  follow  their  example.  The  majority 
of  hijackers  are,  contrary  to  public 
opinion,  not  homesick  refugees  but 
attention  seekers  and  unbalanced  per- 
sons. The  latter  group  are  often  failures 
in  American  society  and  regard  Cuba  as 
a  haven  in  which  they  can  start  life 
anew  in  a  better  status. 

Current  international  law  is  not 
adequate  to  deal  with  the  problem  of 
hijacking.  Jurisdiction  over  criminal 
offenses  committed  on  board  aircraft  in 
flight  over  the  high  seas  or  territory 
other  than  that  of  the  flag  state  is 
regrettably  obscure.  A  sensible  solution 
to  the  problem  would  entail  vesting 
primary  jurisdiction  to  the  state  of 
registry,  with  concurrent  jurisdiction 
being  granted  to  the  state(s)  in  whose 
airspace  the  offense  occurred.  A  general 
international  obligation  to  expedite  the 
release  of  the  aircraft,  passengers,  and 
crew  would  help  alleviate  the  effects  of 
hijacking  by  reducing  the  delay  and 
economic  loss.  There  is  also  a  re- 
grettable tendency  to  regard  as  ex- 
cusable, on  the  grounds  of  its  being  a 
political  offense,  almost  any  crime  com- 
mitted in  the  process  of  escaping  from 
an  oppressive  regime. 

Many  of  these  shortcomings  are  dealt 
with  by  the  Tokyo  Convention  of  1963 
which  was  sponsored  by  the  Interna- 
tional Civil  Aviation  Organization,  a 
specialized  agency  of  the  United  Na- 
tions. This  convention,  if  ratified,  will 
go  far  toward  eliminating  the  deficien- 
cies in  international  law  with  respect  to 
aircraft  hijacking.  It  clearly  establishes  a 
"law  of  the  flag"  for  aircraft,  similar  to 
that  long  in  use  in  maritime  law.  It 
imposes  upon  all  states  the  duty  of 
restoring  control  of  the  aircraft  to  its 
commander  and  facilitating  the  prompt 
release  of  the  aircraft,  its  crew,  and  its 
passengers.  It  does  not,  however,  define 
hijacking  as  an  international  crime  or 
impose  upon  slates  the  duty  of  extra- 
diting hijackers. 


Technical  measures  to  prevent  hi- 
jacking can  never  be  more  than  partially 
successful,  but  present  efforts  to  devise 
an  effective  method  of  screening  passen- 
gers before  they  board  the  aircraft 
should  be  continued  until  a  solution  can 
be  found  to  the  problem  of  extradition. 
Present  U.S.  airlines  policies  of  dis- 
couraging resistance  to  the  hijacker  by 
aircraft  crew  members  are  sound,  since 
such  resistance  needlessly  endangers  the 
lives  of  passengers. 

The  key  to  suppression  of  hijacking 
is  effective  prosecution  of  hijackers,  and 
the  core  of  this  problem  is  the  existing 
bar  to  extradition.  The  only  currently 
important  destination  state  for  hijackers 
is  Cuba,  but,  contrary  to  public  opinion, 
the  Castro  government  has  done  nothing 
to  encourage  hijacking.  Although  the 
Cuban  Government  has  some  self- 
interest  in  the  suppression  of  hijacking, 
bilateral  United  States-Cuban  negotia- 
tions are  not  likely  to  be  very  produc- 
tive in  the  absence  of  a  major  improve- 
ment in  overall  United  States-Cuban 
relations.  Multilateral  negotiations, 
especially  through  the  1CA0,  are  more 
likely  to  bear  fruit,  particularly  if  the 
proposals  are  not  visibly  sponsored  by 
the  United  States. 

The  United  States,  working  in  the 
background  through  other  states  such  as 
Canada  and  Mexico,  should  seek  to 
promote  ICAO  sponsorship  of  a  conven- 
tion or  protocol  defining  hijacking  as  an 
international  crime  for  which  nations 
would  agree  to  grant  extradition  to  the 
flag  state,  even  in  the  absence  of  an 
applicable  bilateral  extradition  treaty 
and  normal  diplomatic  relations,  except 
in  cases  where  the  hijacking  was  a 
political  offense. 

Attempts  to  achieve  formal  written 
multilateral  agreement  on  exclusion  of 
hijackers  from  political  asylum  are  not 
likely  to  be  successful.  However,  it 
may  be  possible  to  arrive  at  a  more 
limited  definition  of  political  offenses 
which  would  not  apply  to  most  hi- 
jackings. 
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INTERNATIONAL  LAW  AND  BASIC  HUMAN  RIGHTS 


Rita  E.  Hauser 


I  realize  at  the  outset  thai  the  tradi- 
tional approach  to  international  law 
would  negate  the  very  subject,  of  my 
lecture,  for  it  has  long  been  held  by 
t^ariy  that  international  law  can  take  no 
cognizance  of  individual  human  rights; 
its  only  proper  subject  of  concern  is 
states.  Kelson  and  his  disciples  might 
well  argue  the  opposite  view:  that  in  the 
iinal  analysis  individuals  alone  are  the 
subjects  of  international  law. 

Without  resolving  that  thorny  dis- 
pute, it  is  fair  to  state  that  while 
international  law  is  primarily  concerned 
with  the  rights,  duties,  and  interests  of 
states,  it  also  long  ago  recognized  the 
rights,  duties,  and  interests  of  individ- 
uals as  well.  The  Permanent  Court  of 
International  Justice  authoritatively 
ruled  in  19128  in  the  Danzig  Railway 
Officials'  ease  that  if  by  a  particular 
treaty    the    parlies    intended    to   confer 


rights  on  individuals,  those  rights  should 
be  recognized  and  enlorced  under  inter- 
national law. 

The  best  illustration  of  this  rule 
would  be  found  in  the  Ccncva  Conven-* 
tions  of  1949  dealing  with  Prisoners  of 
War  and  the  Protection  of  Civilian  Per- 
sons in  Time  of  War.  Articles  297  and 
304  of  the  Treaty  of  Versailles  of  1919 
concerning  the  protection  of  national 
minority  groups  and  affording  them  the 
right  of  redress  might  also  be  men- 
tioned. 

Yet,  il  is  also  correct  to  note  that  the 
trend  toward  defining  and  protecting 
thi!  basic  rights  of  individuals  is  very 
new,  having  come  to  lull  fruition  with 
the  adoption  of  the  United  Nations 
Charier  in  1945.  A  bit  of  historic 
reference  here  proves  tin;  point. 

Not  very  long  ago,  just  50  years 
back,    the   victorious  powers  of  World 
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War  1  met  iti  Paris  lo  lay  down  some 
sense  of  international  order  which 
would  serve  to  prevent  another  holo- 
caust. Japan,  one  of  the  victors,  pro- 
posed that  the  following  provision  he 
included  in  the  Covenant  of  the  League 
of  Nations: 

The  equality  of  nations  being  a 
basic  principle  of  the  League  of 
Nations,  the  High  Contracting 
Parties  agree  to  accord,  as  soon  as 
possible,  to  all  alien  nationals  of 
States  members  of  the  League 
equal  and  just  treatment  in  every 
respect,  making  no  distinction, 
either  in  law  or  in  fact,  on  ac- 
count of  their  race  or  nationality. 

This  Japanese  proposal  met  with 
serious  resistance  on  the  part  of  the 
British  and  United  States  Governments. 
David  Hunter-Miller,  the  historian  of  the 
drafting  of  the  covenant,  reports  on  a 
fascinating  discussion  between  Colonel 
House,  President  Wilson's  main  adviser, 
and  Mr.  Balfour,  the  British  Foreign 
Secretary.  Colonel  House  wrote  out  a 
pencil  memorandum  which  lie  showed 
Mr.  Balfour  and  which  commenced  with 
the  proposition,  taken  from  the  Declara- 
tion, of  Independence,  that  all  men  are 
created  equal.  Mr.  Balfour  replied  that 
that  was  an  I8lh  century  proposition 
which  he  did  not  believe  was  fully  true. 
In  his  view  it  was  true  in  a  political 
sense  that  all  men  in  a  given  nation  were 
equal,  but  not  that  a  man  in  central 
Africa  was  created  equal  to  a  European. 
David  Hunter-Miller  further  records  that 
there  was  agreement  between  the  British 
and  American  delegations  that  any  text 
which  would  make  the  general  subject 
of  equality  of  people  a  matter  of  inter- 
national cognizance  was  totally  un- 
acceptable. 

At  a  later  stage  Japan  urged  that,  at 
the  least,  the  concept  of  equality  be 
expressed  in  the  preamble  to  the  cove- 
nant and  moved  for  adoption  of  lan- 
guage which  called  for  "the  principle  of 


equality  of  nations  and  just  treatment 
oi  their  nationals."  There  was  a  vole  on 
this  Japanese  proposal  which  was  sup- 
ported in  the  competent  Commission  by 
the  majority  of  nations  there,  but  Presi- 
dent Wilson,  who  presided  over  the 
meeting,  ruled  that  the  proposition  had 
not  been  adopted.  Thus,  the  Covenant 
of  the  League  of  Nations  was  silent  on 
human  rights. 

Another  world  war,  the  pernicious 
racial  doctrines  of  nazism,  genocide,  the 
fight  to  destroy  the  J 9th  century  co- 
lonialism—all this  in  the  25  years  fol- 
lowing the  Paris  Peace;  Conference  of 
1919— resulted  in  a  very  different  docu- 
ment which  is  the  Charter  of  the  United 
Nations  and  in  which  the  penmanship  of 
Americans  is  seen  throughout.  'To  save 
succeeding  generations  from  the  scourge 
of  war"  and  "to  reaffirm  faith  in  .  .  .  the 
dignity  and  worth  of  the  human  person, 
in  the  equal  rights  of  men  and  women 
and  of  nations  large  and  small"— these 
are  the  words  of  the  preamble.  And  the 
very  purposes  of  the  United  Nations,  as 
stated  in  article  I,  are  to  maintain  peace 
and  to  promote  respect  for  human 
rights  and  fundamental  freedoms  for  all. 
Throughout  the  charter  a  link  is  forged 
between  respect  ior  basic  human  rights 
and  freedoms  and  the  achievement  of 
world  peace  and  security.  As  President 
Kennedy  phrased  it  in  his  memorable 
speech  at  American  University  in  196.J: 
"Is  not  peace  in  the  last  analysis  basi- 
cally a  mailer  ol  human  rights?1 

The  operative;  parts  of  the  U.N. 
Charter  go  further,  imposing  a  binding 
legal  obligation  on  all  Members  to  take 
joint  and  separate  action  to  promote 
universal  respect  for,  and  observance  of, 
human  rights  and  fundamental  freedoms 
for  all  without  distinction  as  to  race, 
sex,  language,  or  religion.  The  charier 
requires  establishment  of  a  commission 
of  human  rights— the  only  commission 
spelled  out  in  that  document— and  oik; 
which  has  been  the  focal  point  ol 
international  human  rights  activity.  It 
has     been     marked     by    great    figures, 
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including  one  of  my  predecessors,  Mrs. 
Eleanor  Roosevelt,  and,  of  course,  Rene 
Cassin  of  France,  who  won  the  Nobel 
Peace  Prize  in  1968  for  the  efforts  he 
made  in  the  Commission. 

The  Commission  has  done  its  work  in 
two  major  stages.  The  first  stage,  the 
longest,  centered  on  the  development  of 
a  body  of  international  law  on  the 
subject  of  human  rights,  beginning  with 
the  drafting  and  acceptance  in  1948, 
without  a  single  dissenting  vote,  of  the 
Universal  Declaration  of  Human  Rights. 
I  was  interested  to  read  a  recent  study 
in  the  American  Journal  of  Interna- 
tional Law  demonstrating  the  extent  to 
which  the  great  documents  of  the  U.N. 
hud  been  cited  and  quoted  in  resolu- 
tions and  debates.  It  was  interesting  to 
note  that  after  the  charier  itself,  far  and 
away  the  document  which  has  had  the 
greatest  citation  was  the  Universal 
Declaration  of  Human  Rights.  1  would 
like  to  pause  for  a  moment  and  review 
very  briefly  what  is  in  that  declaration, 
because  it  is  extremely  interesting  in 
terms  of  our  own  contemporary  poli- 
tics. 

The  declaration  (which  I  believe  is 
not  binding  law,  although  some  more 
way-out  thinkers  would  argue  it  is)  sets 
a  common  standard  of  achievement  for 
all  people.  The  first  part  of  it  is  familiar 
to  us,  and  wc  had  a  large  hand  in 
drafting  it.  These  are  the  principles  that 
are  in  our  own  Rill  of  Rights:  the 
principles  of  free  speech;  of  free!  press; 
of  the  right  of  life,  liberty  and  the 
security  of  person;  that  no  one  shall  be 
subjected  to  cruel  and  inhuman  punish- 
ment; that  no  one  shall  be  tried  without 
due  process;  that  no  one  shall  be  subject 
to  arbitrary  arrest,  detention,  or  exile; 
and  that  no  one  shall  be  denied  the  right 
to  immigrate  and  emigrate. 

The  second  part  of  the  declaration, 
which  the  United  Stales  paid  less  atten- 
tion lo  in  1948,  has  become,  perhaps, 
even  more  important  than  the  first. 
These  remaining  articles  deal  with 
economic  and  social  rights  such  as  the 


righl  to  work,  the  right  lo  a  decent 
education,  the  righl  lo  good  housing 
and  decent  health,  the  right  to  be 
protected  against  the  hazards  of  old  age 
and  sickness  and  unemployment,  the 
right  ol  people;  lo  be  protected  in  their 
access  lo  culture.  These  are  rights— I  call 
them  rights  because  the  declaration  calls 
them  rights— which  in  our  own  country, 
as  you  well  know,  have  come  to  be 
accepted  and  enforced  only  after  two 
decades  of  great  strife.  These  rights,  of 
course,  are  paramount  to  much  of  the 
world  today,  to  the  vast  majority  of  the 
world  which  is  poor  and  undeveloped 
and  in  which  education,  housing,  and 
health  are  primary  in  the  policies  of  the 
particular  country.  The  declaration 
itself  has  formed  the  basis  for  much  of 
the  policy  of  our  own  Government  as 
well  as  others  in  dealing  with  trouble- 
some issues  in  the  world.  1  would  like  to 
review  just  a  few  of  these  issues  with 
you  because  1  think  they  point  out  my 
basic  thesis.  These  are  the  issues  that  are 
the  sources  of  conflict  and  the  basis  of 
much  of  international  politics  loday. 

Let  us  take  a  look  at  a  very  easy  one 
in  terms  of  a  country  that  has  a  legal 
and  cultural  background  similar  to  our 
own— the  strife  in  Northern  Ireland. 
That  strife  has  been  properly  charac- 
terized by  the  Royal  Commission  inves- 
tigating it  as  a  problem  of  human  rights. 
The  Catholic  minority,  according  lo  the 
Royal  Commission,  has  suffered  from 
certain  ills— lack  of  education,  decent 
housing,  access  to  good  jobs,  the  right 
to  participate  fundamentally  in  the  life 
of  the  community.  And  il  concluded, 
borrowing  language  thai  we  know  well, 
the  Catholics  ate  the  first  to  be  fired, 
the  last  to  be  hired,  the  people  who  live 
in  dismal  economic  circumstance.  On 
top  of  that,  the  problem  is  exacerbated 
by  five  centuries  or  more  of  conflict 
between  Protestants  and  Catholics;  as,  1 
would  venture  to  say,  our  own  domestic 
problems  are  exacerbated  by  nearly  two 
centuries  of  distance  between  blacks 
and  whiles.  Many  who  are  close  to  that 
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situation  believe  it  is  not  ^<* 1 1 in^z;  better 
at  the  moment,  and  that  il  it  docs  not 
get  belter,  il  will  give  rise  to  interna- 
tional strife  ol  a  serious  order.  Indeed, 
the  Republic  of  Ireland  did  make  an 
attempt  to  bring  the  question  last  year 
before  the  Security  Council,  and  only 
after  a  great  deal  of  persuasion  and  open 
acknowledgment  by  the  British  that 
there  was  a  serious  problem  of  human 
rights  violations  did  they  desist  for  the 
time.  There,  I  point  to  you,  is  a  problem 
pregnant  with  conflict,  one  which 
would  be  extremely  distressing  to  us 
and  to  our  closest  ally,  and  one  which  is 
fundamentally  based  on  human  rights 
considerations. 

We  can  move  to  another  part  of  the 
world  and  see  an  even  more  blatant 
illustration— that  prevailing  in  southern 
Africa.  After  20  years  of  debate,  resolu- 
tions, and  condemnations  in  the  U.N., 
little  headway  has  been  made  in 
changing  the  basic  policies  and  positions 
of  the  Governments  of  South  Africa  and 
Rhodesia;  policies  based  on  apartheid 
and  on  practices  which  are  now,  il 
nothing  else,  anachronistic.  No  one,  I 
think,  who  has  studied  the  African 
scene  will  disagree  with  me  when  I  say 
that  sometime  in  the  future,  although  1 
cannot  say  exactly  when,  that  part  of 
the  world  will  be  subject  to  violence  and 
explosions  of  haired,  brutality,  and 
force  il  the  present  policies  continue 
unabated.  And,  unfortunately,  they 
appear  lo  be  continuing  unabated. 

In  this  brief  review  of  the  world,  I 
want  to  turn  to  another  country,  one,  I 
think,  most  interesting  to  all  of  us:  the 
Soviet  Union.  To  my  mind  there  is 
nothing  more  exciting,  more  radical,  if 
you  like,  that  has  happened  in  the 
Soviet  Union  since  the  Revolution  of 
1917  than  the  events  of  the  last  few 
years  in  the  human  rights  field.  A 
substantial  number  of  the  intellectual 
community,  and  by  that  I  include  not 
only  writers  and  cultural  people  but  the 
elite  of  the  scientific  community,  have 
drawn      together      in      a      common 


brotherhood    which  consists   essentially 

ol  their  demanding  the  enforcement  in 
the  Soviet  Union  of  some  of  these  rights 
we  have  talked  about:  the  right  of  free 
speech  and  free  expression;  the  right  to 
think  as  one  sees  fit;  the  right  to 
assemble;  the  right  to  deal  with  one 
another  in  a  freer  atmosphere. 

Last  year  the  Human  Rights  Com- 
mission received  two  petitions  which 
were  smuggled  out  of  the  Soviet  Union 
after  the  post  office  and  the  U.N. 
Information  Office  refused  to  transmit 
them.  Various  distinguished  people  had 
the  courage  to  sign  their  names  lo  a 
complaint  that  their  own  government 
was  not  enforcing  the  basic  rights  pro- 
vided in  the  declaratioti  and,  in  effect, 
they  made  a  plea  to  the  world  at  large 
lo  help  them  get  this  enforcement.  The 
results,  of  course,  were  predictable.  In 
the  debates  the  Soviet  delegate,  in 
answer  to  charges  on  this  question, 
maintained  that  it  was  all  a  CIA  plot,  a 
hoax,  and  so  on.  I  am  glad  to  say  thai 
few  U.N.  delegates  believed  these  Soviel 
accusations.  And  in  the  Soviet  Union 
the  results  were  equally  predictable. 
Quite  a  number  of  those  who  had  signed 
the  petition  lost  their  jobs,  were  sctit  lo 
isolated  universities,  and  one  or  two 
were  imprisoned.  And  yet  the  drive 
persisted,  finally  culminating  in  an  ex- 
traordinary event  which  occurred  this 
spring  when  a  leading  Soviet  biologist, 
/bores  A.  Medvcdev,  was  placed  in  an 
insane  asylum,  presumably  because  vari- 
ous of  the  theories  of  biology  he  had 
been  advancing  were  not  acceptable  to 
the  Kremlin  elite. 

I  have  been  told  by  those  who 
monitor  the  Soviet  press  and  television 
that  there  was  not  a  word  of  this 
incarceration  reported  anywhere  in  the 
Soviet  Union.  Yet  within  48  hours  of 
the  incarceration,  all  those  who  had  to 
know  in  ihe  Soviet  Union  knew  about 
il,  and  within  days,  they  had  drafted  a 
petition,  signed  chiefly  by  their  lop 
physicist,  petitioning  the  leadership  in 
the  Kremlin  to  release  the  biologist  on 
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grounds  of  intellectual  freedom.  I  Mi  ink 
llial  the  Kremlin  must  have  been  non- 
plused; surely  they  were  taken  aback  by 
the  fact  thai  the  petitioners  included 
numerous  scientific  laureates  and  Lenin 
prizewinners— in  o flier  words,  the  elite 
of  their  intellectual  establishment. 
Within  2  weeks  the  biologist  was  re- 
leased. This,  of  course,  has  given  heart 
to  many  people  who  wish  to  see  a  freer 
and  more  open  atmosphere,  and  at  the 
same  lime  it  has  given  great  concern  to 
the  leadership  of  the  Soviet  Union  who 
an;  not  quite  willing  to  acknowledge  the 
possibility  that  their  kind  of  system  can 
be  coupled  with  freedom  of  thought. 

I  have  illustrated  to  you  briefly  three 
different  areas  of  the  world  when; 
human  rights  problems  are  acute  and 
where  the  people  involved  have  called 
upon  the  world  community  for  enforce- 
ment of  their  internationally  accepted 
rights.  There  arc  other  areas  in  the 
world  where  failure  to  enforce  these 
rights,  indeed  to  grant  them  in  any  way, 
has  already  given  rise  to  serious  conflict. 
The  most  obvious  illustration  is  that  in 
the  Middle  East  when;  a  large  body  of 
people,  the  Palestinian  refugees,  have 
been  denied  their  basic  human  right  to 
nationhood  and  to  just  treatment  and 
where  the  end  result  ol  that  situation  is 
now  visible;.  I  would  even  say,  at  the  risk 
perhaps  of  being  disagreed  with,  that 
the  conflict  in  Vietnam  is  essentially,  at 
its  roots,  a  conflict  in  human  rights,  a 
conflict  ol  self-determination,  and  one 
in  which  the  crucial  events  in  tin; 
history  of  that  area  have  produced  the 
strongly  held  view  of  many  that  justice 
was  not  afforded  as  originally  contem- 
plated by  the  Geneva  Accords.  And  i 
would  venture  to  say  that  when  the 
linal  document  of  peace  is  signed,  it  will 
provide  for  a  general  access  to  govern- 
ment, lor  the  right  to  participate  in  the 
political  life  of  tin;  entities  that  will 
result  from  the  end  of  the  conflict. 

Having  outlined  all  of  these  various 
rights  that  stem  Irom  the  Universal 
Declaration,    1    wish    to    note   a   further 


development  of  law  undertaken  by  the 
Commission:  the  drafting  of  major 
treaties  in  the  field  of  human  rights. 
These  treaties  deal  with  subjects  as 
diverse  as  the  political  rights  ol  women, 
forced  labor,  rights  of  refugees  to  emi- 
grate, and  the  famous  Genocide  Conven- 
tion by  which  the  world  has  made 
genocide  a  crime  under  international 
law. 

I  think  you  probably  all  know  that 
76  countries  have  ratified  the  Genocide 
Convention  and  provided  enabling  legis- 
lation, but  our  own  is  not  among  them. 
After  the  Foreign  Relations  Committee 
tabled  that  convention  in  1949  and 
after  the  famous  Brickcr  amendment 
debate  of  the  fifties,  the  matter  seemed 
to  be  dead.  President  Kennedy  tried 
again  in  1963  when  he  submitted  to  our 
Senate  the  Conventions  on  Forced 
Labor  and  Political  Rights  of  Women, 
neither  of  which  got  out  of  committee. 
Only  two  protocols,  dealing  with  refu- 
gees and  slaves,  have  passed  the  Senate. 
This  year  the  Nixon  administration 
made  another  effort  to  gain  ratification 
of  the  Genocide  Convention.  Hearings 
were  held  in  which  1  participated,  and 
there  seemed  to  be;  some  strong  interest 
on  the  part  of  many  Senators.  1  am 
hopeful  that  in  the  session  after  the 
current  recess,  or  maybe  in  tin;  next 
session,  tin;  Senate  will  sec  lit  to  ratily 
that  convention  and  add  us  to  the  long 
list  of  ratifiers. 

I  confess  to  not  being  optimistic  that 
the  United  Stales  will  become  an  active 
participant  in  the  ratification  ol  many 
other  of  the  human  rights  treaties, 
particularly  the  last  and  mosl  important 
of  all,  the  Convention  on  the  Elimina- 
tion of  All  Forms  of  Racial  Discrimina- 
tion. 

It  is  curious  to  note  that  while  a 
good  number  of  our  Senators  find  it 
quite  correct  to  comment  publicly  on 
the  treatment,  let  us  say,  of  Jews  by  the 
Soviets,  Ibos  by  the  Nigerians,  or  An- 
guillans  by  the  British,  they  cannot 
accept    the    idea    thai    the    rest    of    the 
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world  would  see  fit  to  comment  on  the 
way  in  which  our  Government  treats  its 
own  citizens.  This  only  points  out  that 
there  is  fundamental  resistance  in 
America,  as  there  probably  is  in  many 
other  places,  to  the  idea  that  the  world 
community  at  large  should  he  con- 
cerned with  the  most  basic  of  relation- 
ships between  citizens  and  the  citizens' 
own  government.  In  our  eountry  there 
is  strenuous  resistance  to  this  idea,  and 
it  is  a  resistance  that  is  held  in  many 
high  places. 

I  should  add  that  while  many  coun- 
tries have  ratified  these  treaties,  not  all 
respect  them.  Some  countries  have 
chosen  to  pick  and  choose  which 
treaties  they  will  ratify.  For  example, 
the  Soviet  Union,  which  has  ratified  all 
the  racial  and  discriminatory  treaties, 
stays  away  from  treaties  dealing  with 
forced  labor.  The  South  Africans  have 
ratified  oidy  one  treaty  dealing  with 
traffic  in  persons,  which  is  a  euphemism 
for  while  slavery.  Others  have  not 
signed  treaties  which  do  not  aecord  with 
their  own  particular  practices.  And,  as  I 
said,  probably  most  discouraging  of  all 
are  the  many  countries,  especially  the 
newer  countries,  which  ratify  them  all 
as  a  whole  and  then  proceed  to  ignore 
them.  But  this  is  a  fundamental  problem 
of  enforcement  o(  law  not  relevant  oidy 
to  human  rights,  but  relevant  to  the 
whole  area  of  international  law.  I  think 
it  is  lair  to  say  that  the  basie  problem 
you  see  hen;  is  tin;  problem  ol  sover- 
eignty, and  it  is  a  problem  which  is 
acute  in  the  U.N.  system. 

Each  lime  an  attempt  is  made  in  the 
U.N.  to  pierce  the  curtain  of  a  eountry 
and  say,  "Look  here,  what  you  are 
doing  about  these  large  groups  of 
people,  this  or  that  minority,  is  violative 
of  basie  human  rights,"  the  country  in 
question  will  frequently  reply,  invoking 
article  2(7)  of  the  charter,  in  plain 
English:  'This  is  none  ol  your  business; 
this  is  my  business.  It  has  to  do  with  a 
matter  internal  to  my  own  country." 
And   yet,   as  a  matter  of  law  since  the 


adoption  of  the  charter,  this  is  not  a 
sufficient  defense.  Where  there  are  gross 
and  persistent  violations  of  human 
rights,  I  believe  it  correct  to  say  that  the 
world  at  large,  by  adoption  of  the  U.N. 
Charter  and  subsequent  declarations  and 
treaties,  has  indicated  it  is  the  world's 
concern.  This  is  the  policy  which  ac- 
counts for  our  attacks  on  other  coun- 
tries whose  practices  we  do  not  deem 
acceptable  and  consistent  with  basic 
articles  of  the  Universal  Declaration. 

It  is  obvious,  I  am  sure,  that  the 
choice  of  countries  we  attack  turns  on 
political  factors  as  well  as  human  rights 
considerations.  It  would  be  anomalous 
for  us,  for  example,  to  raise  the  Irish 
question  in  the  U.N.  and  put  a  very 
friendly  and  close  ally  in  difficulty. 
Maybe  that  is  wrong.  I  have  often 
thought  that  our  own  position  is  sub- 
stantially weakened  on  these  questions 
by  the  fact  that  we  do  not  point  the 
finger  equally  around  the  world.  We 
have,  of  course,  pointed  it  quite  per- 
sistently at  the  Soviet  Union  and  others 
in  the  Eastern  bloc.  We  have  also  done 
so  in  parts  of  the  Arab  world,  such  as 
the  public  hangings  by  Iraq  2  years  ago 
of  various  people  alleged  to  be  spies 
who  were  summarily  executed  without 
benefit  of  trial,  counsel,  or  anything  else 
resembling  due  process.  We  have  been  a 
little  more  hesitant  in  pointing  the 
finger  at  countries  which  are  friends, 
perhaps  not  as  intimate  a  friend  as  the 
United  Kingdom,  and  I  think  particu- 
larly of  two  places  at  the  moment: 
Greece  and  Brazil.  In  both  countries 
there  are  deep-seated  problems  ol 
human  rights  violations;  our  own  coun- 
try has  not  been  in  the  lead  in  trying,  at 
least  in  the  public  forum,  to  get  some 
enforcement  of  basic  rights  in  these 
places.  I  cannot  but  slate  my  own  point 
of  view  that  I  think  it  is  a  mistake,  for 
our  credibility  has  been  severely  ham- 
pered by  the  fact  that  we  do  pick  and 
choose  those  countries  we  wish  to  single 
out  lor  some  measure  of  verbal  con- 
demnation. 
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Perhaps  tin;  answer  Lo  this  political 
dilemma  lies  in  utilization  of  the  re- 
gional institutions  that  have  developed 
to  deal  with  human  rights  prohlems  and 
where  at  least  there  is  a  similarity  of 
background,  language,  tradition,  and 
legal  systems.  The  one  organization  in 
the  world  today  that  is  obviously  func- 
tioning very  well  and  is  exemplary  is  the 
European  Community,  which  adopted  a 
Convention  on  the  Protection  of  Human 
Rights  and  Fundamental  Freedoms  in 
1950  with  a  commission  to  investigate 
and  report  on  violations.  A  Human 
Rights  Court  was  set  up  in  1959  which 
functions  well.  It  is  through  this 
mechanism  that  the  Greek  case  was 
raised  by  the  Scandinavian  countries, 
investigated,  debated,  and  because  of 
fear  of  immediate  expulsion  from  the 
Council  of  Europe,  the  Greek  Govern- 
ment chose  to  resign.  This  event  harmed 
Greece  considerably  in  her  standing  in 
the  world  community,  and  I  like  lo 
believe  that  the  measures  of  the  last  lew 
months  whereby  the  Greek  Government 
released  large  numbers  of  people  held  in 
prison  and  loosened  some  practices  as  to 
dissidents  stem  from  the  action  of  the 
European  Community. 

The;  Latin  American  countries  have 
long  had  a  Committee  on  Human  Rights 
within  the  OAS.  Last  year  the  Latins 
met  in  Costa  Rica  and  with  our  assis- 
tance drew  up  a  convention  modeled  on 
the  European  system  lor  protection  of 
human  rights.  It  is  yet  to  be  fully 
raliiied.  There  is  a  similar  embryonic 
development  in  the  African  countries 
through  the  Organization  of  African 
Unity. 

The  development  of  human  rights 
law  which  I  have  traced  today  is  rela- 
tively new  in  international  law.  It  re- 
lleets  the  press  of  mankind  for  justice 
and  equality,  which  is,  lo  mc,  ihc  drama 
ol  our  limes.  Thai  press  led  lo  the 
adoption  in  the  U.N.,  over  strenuous 
Soviet  opposition,  ol  a  procedure  lo 
review  complaints  and  petitions  from 
individuals  coming  from  everywhere  in 


the  world.  These  come  to  the  U.N.  in 
the  thousandfold  each  year,  but  we  have 
never  had  a  procedure  to  deal  with  them 
officially.  Indeed,  there  have  been  many 
petitions  sent  in  on  the  subject  of  our 
own  racial  problems.  1  do  not  find  this 
difficult  to  digest,  for  it  seems  to  me  if 
we  are  willing  to  point  out  what  is 
wrong  elsewhere,  then  others  will 
equally  well  point  out  what  they  see  as 
wrong  here.  The  only  correct  approach 
is  some  form  of  free  and  open  debate.  It 
is  a  pleasure  on  thai  score  lo  be  an 
American  representative,  as  one  can  say 
in  the  international  forum  thai  we 
acknowledge  our  problems,  we  have 
taken  this  and  that  step  to  try  to  correct 
them,  we  are  working  on  it.  This  con- 
trasts markedly  with  the  attitude  of 
most  other  countries  which,  when  the 
finger  is  pointed,  immediately  say, 
'This  is  not  so;  this  is  a  lie;  it  docs  not 
exist."  And  1  think  that  aspect  of  our 
demeanor  in  the  United  Nations  and 
elsewhere  has,  despite  everything,  truly 
shown  others  that  America  is,  in  essence, 
a  free  country,  an  open  country,  a 
country  in  distress  at  the  moment  inter- 
nally but  one  which  is  willing  to  acknowl- 
edge the  existence  of  the  problem  and 
search  in  fair  fashion  for  an  answer. 

In  conclusion,  then,  1  would  like  to 
indicate  that  I  have  outlined  very  briefly 
for  you  what  is  really  a  great  develop- 
ment in  the  history  of  international  law. 
It  is  one  which  we  have  the  privilege  of 
seeing  unfold  before  us  and  one  to 
which  we  can  contribute  substantially.  I 
think  there  will  be  breakthroughs  in 
traditional  doctrines  of  international 
law  which  in  the  past  have  prohibited  a 
serious  concern  with  individual  rights. 
Perhaps  I  can  sum  it  up  in  a  comment 
once  made  by  Professor  Paul  Freund  of 
the  Harvard  Law  School  who  noted 
that:  "History  itself  is  a  tension  be- 
tween heritage  arid  heresy  which  law  in 
its  groping  way  seeks  lo  mediate." 

1  believe  international  law  is  groping 
to  mediate  today  between  the  tradi- 
tionalists  who    isolate   individuals    from 
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the  processes  of  law  and  those  heretics  from    all  I   have   indicated   that  I    have 

who    would    even    now    permit    frontal  little  doubt  that  the  heretics  will  prevail 

attacks   on   sovereign   states  by   alleged  in    the    not-loo-distant   future,   perhaps 

victims    of   human    rights   violations.    1  for   no  other  reason   but   that   heretics 

think  it  must  be  perfectly  clear  to  you  always  fight  the  hardest. 
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INTERNATIONAL  LAW 


AND 


BASIC  HUMAN  RIGHTS 


Louis  B.  Sohn 


I  feel  fortunate  that  I  have  this 
opportunity  to  talk  about  human  rights 
and  international  law,  because  too  often 
people  think  of  international  law  as 
being  purely  a  law  between  states.  We 
feel  concerned  about  what  the  major 
states  are  going  to  do  to  each  other,  and 
we  forget  that  behind  them  there  are 
three  billion  individuals,  all  of  them 
worried  about  their  rights  and  duties. 
What  I  wish  to  give  you  today  is  a  view 
of  international  law  from  below,  where 
human  beings  are  asking  for  help,  rather 
than  from  above,  from  the  lofty  world 
of  states.  This  is  an  area  of  international 
law  in  which,  over  the  years,  we  de- 
veloped perhaps  more  law  than  in  other 
areas.  If  you  look  at  the  jurisprudence 
of  international  tribunals,  you  discover 
that  more  cases  deal  with  problems  of 
human  rights  than  with  rights  and  duties 
of  states  themselves. 


There  is  also  another  misconception: 
namely,  that  this  is  a  new  area  of  law; 
that  really  this  branch  of  international 
law  developed  in  the  19th  century  as 
part  of  the  century  of  imperialism;  that 
this  is  the  part  of  international  law 
which  the  big  powers  imposed  on  the 
smaller  ones,  especially  on  the  Latin 
Americans,  and  which  the  West  imposed 
on  the  other  parts  of  the  world. 

If  you  look  at  history,  you  very  soon 
discover  that  this  is  a  misleading  theory. 
International  law  in  this  area  can  be 
traced  very  far  back  to  problems  be- 
tween city-states  of  Italy,  between  the 
Moorish  kings  and  the  Christian  kings  in 
Spain,  then  between  the  other  powers 
of  Western  Europe:  England  and 
France,  England  and  the  Netherlands, 
and  between  France  and  Spain.  For 
some  reason,  many  of  the  cases  of  thai 
period  seem  to  involve  the  Porluguese. 
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Protection  of  Citizens  Abroad.  One 
of  our  first  cases-  quite  well  known— is 
the  Bernard  Dongrasilli  ease  in  1 291  in 
which  Kinji  Edward  the  First  of  England 
gave  Mr.  Dongrasilli  permission  to  en- 
gage in  privateering  against  Portugal  in 
order  to  recover  the  value  of  plundered 
ships  that  the  Portuguese  had  taken.1 
And,  already  in  1295,  in  the  documents 
relating  to  this  case,  you  find  all  the 
basic  ingredients  of  the  rules  of  protec- 
tion of  individual  rights  in  international 
law.  First,  that  it  is  a  right,  in  fact  a 
duty,  of  a  state  to  protect  its  subjects. 
Much  later  this  principle  was,  in  a  way, 
codified  by  the  eminent  Swiss  jurist 
Vattel  who,  in  1758,  wrote  that 

Whoever  ill  treats  a  citizen  in- 
directly injures  the  state,  which 
must  protect  that  citizen.  The 
sovereign  of  the  injured  citizen 
must  avenge  the  deed  and,  if 
possible,  force  the  aggressor  to 
give  full  satisfaction  or  punish 
him,  since  otherwise  the  citizen 
will  not  obtain  the  chief  end  of 
civil  society,  which  is  protection. 

Thus  Vattel  codified  what  was  already 
practiced  for  the  previous  500  years. 

The  other  factor  which  the  English 
practice  recognized  in  1295  was  that 
both  the  foreign  state  and  all  of  its 
subjects  were  responsible  for  what  the 
state  or  its  citizens  had  done.  The 
procedure  to  recover  damage  was  then 
as  follows.  The  victim  should  try  to 
obtain  a  remedy  in  the  local  courts; 
secondly,  there  should  be  diplomatic 
negotiations;  and  only  if  these  should 
fail,  would  more  forceful  means  be 
permissible.  And  then  comes  the  basic 
rule,  which,  again  goes  all  the  way  back 
to  the  13th  century;  and  if  one  should 
search  the  Italian  jurisprudence,  one  can 
find  it  even  in  the  11th  century.  That 
rule  is  that  if  justice  is  denied,  a  slate 
can  authorize  enforcement  action,  and 
the  action  that  was  authorized  in  those 
days,  interestingly  enough,  was  the  use 
of  naval  force. 


The  injured  person  was  authorized  to 
equip  a  ship  and  go  on  the  high  seas  and 
find  a  ship  of  the  other  side  and  capture 
it,  bring  it  back  to  port,  if  possible,  have 
it  sold  properly,  have  the  value  ascer- 
tained and  this  value  deducted  from 
what  the  other  country  was  owing  to 
him  for  a  denial  of  justice.  This  method 
of  issuing  special  letters  of  marque  and 
reprisal  persisted  up  to  at  least  the  17lh 
century  in  that  fashion,  but  it  later 
became  confused  with  general  reprisals 
ordered  in  wartime  and  with  privateer- 
ing which  sometimes  shaded  into  piracy. 
All  these  three  things  are,  however, 
quite  different.  What  1  am  talking  about 
is  the  limited  right  of  reprisal  in  order  to 
obtain  proper  compensation  for  the 
damage  a  person  has  suffered.  From  the 
very  beginning  this  was  a  right  exercised 
by  a  state  to  protect  its  citizens  against 
another  state,  but  exercised  for  a  long 
time  through  the  private  self-help  of  the 
individual,  who  was,  however,  properly 
authorized  to  do  it  by  the  state. 

In  the  17th  century,  King  Charles  the 
Second  and,  to  some  extent,  Cromwell 
before  him,  felt  it  might  be  safer  to  use 
the  public  navy  to  obtain  adequate 
compensation.  Of  course,  as  a  compro- 
mise at  the  beginning,  both  methods 
were  used.  The  injured  citizen  can  go 
out  and  try  to  do  it  himself,  but  at  the 
same  time  the  government  can  authorize 
the  navy  to  do  it  as  well,  and  when  the 
whole  amount  is  collected,  by  which- 
ever means,  the  procedure  comes  to  an 
end.  There  was,  of  course,  a  very  elabo- 
rate system  of  accounting  to  ensure  that 
the  one  authorized  to  engage  in  reprisals 
did  not  get  too  much.  Some,  neverthe- 
less, engaged  in  private  robbery  on  the 
side,  and  over  the  years  the  danger  of 
abuse  increased. 

It  was  only  later,  in  the  18th  cen- 
tury, at  the  time  of  Vattel  whom  I  have 
mentioned  before,  that  the  protection 
of  rights  of  individuals  became  much 
more  clearly  an  activity  between  states, 
and  the  governments  began  to  use  their 
navies     to     obtain     redress     for     their 
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citizens.  And  it  just  happens  that  this  is 
ahout  the  time  that  the  United  Slates 
came  into  existence  and  that  for  the 
United  Slates,  practice  moslly  has  heen 
in  the  second  area,  though  you  still  find 
in  the  1830's  treaties  concluded  by  the 
United  States  with  other  counlries 
saying  that  private  reprisals,  while  nor- 
mally prohibited,  might  he  permissible 
in  some  cases,  in  particular  if  the  other 
party  denies  justice.  So  you  still  have 
that  old  rule  persisting  up  to  the  19th 
century.  And  there  was,  in  fact,  one 
case  in  which  a  person  injured  was 
trying  to  get  through  Congress  permis- 
sion to  obtain  letters  of  marque  and 
reprisal  in  a  case  against  a  Latin  Ameri- 
can country— the  Aves  Island  claim  in 
1857.  In  that  case  our  Government  said 
to  the  other  country:  if  you  fail  to 
comply  with  the  rules,  if  you  continue 
to  deny  justice,  we  might  issue  the 
letters  of  reprisal.  Thus  this  practice 
persisted  beyond  the  middle  of  the  19th 
century. 

But  the  practice  of  the  United  States 
was  mostly  of  a  different  kind:  to  send 
the  Navy  or  the  Marines  to  protect  our 
citizens;  if  necessary  to  occupy  a  cus- 
toms station  or  a  town  in  order  to  get 
back  the  property  which  was  taken 
away  or  to  protect  the  lives  of  indivi- 
duals. The  authors  disagree  about  the 
number  of  such  cases.  Some  say  that 
there  have  been  140  cases,  some  list 
only  70,  others  say  that  there  were  even 
less  than  that,  that  there  were  50  or  so, 
the  other  cases  being  really  cases  of 
public  action  rather  than  action  to 
protect  the  individual.  But  in  the  1 9th 
century,  and  even  this  one  up  to  the 
1920's,  there  have  certainly  been  many 
cases  in  which  military  forces,  in  par- 
ticular naval  forces,  have  been  used  in 
order  to  protect  citizens. 

To  some  extent  this  practice  has 
been  codified  in  the  regulations  for  the 
government  of  the  Navy  of  the  United 
Slates  in  1913,  and  almost  the  same 
provision  is  still  in  the  U.S.  Navy  Regu- 
lations 1948.  These  regulations  provide 


thai  on  occasions  where  injury  to  the 
United  States  or  the  citizens  thereof  is 
committed  or  threatened,  in  violation  of 
the  principles  of  international  law  or  a 
treaty,  the  senior  officer  present  should 
consult  with  the  diplomatic  representa- 
tive or  consul  of  the  United  States  and 
should  take  such  steps  as  the  gravity  of 
the  situation  demands.  The  respon- 
sibility for  action  taken  by  a  naval  force, 
however,  rests  wholly  upon  the  com- 
manding officer  thereof.  One  easily  can 
see  the  difficult  problem  facing  the 
commanding  officer.  He  has  to  decide 
such  a  case  on  the  spot;  consult  with  the 
diplomatic  officer  if  possible,  but  other- 
wise he  has  to  decide  by  himself  that 
action  is  required.  In  at  least  one  case, 
the  Barrundia  affair  at  the  beginning  of 
the  20th  century  in  Central  America, 
the  commander  of  a  U.S.  war  vessel  was 
relieved  of  his  command  by  the  Navy 
Department  for  action  taken  under  the 
advice  of  the  American  Minister  in  that 
country,  when  this  did  not  meet  with 
the  approval  of  his  own  superior  offi- 
cer. So  a  naval  commander  has  to  take 
such  action  on  his  own  risk  very  often; 
though,  of  course,  now  that  instant 
communication  with  naval  headquarters 
is  possible,  that  problem  is  less  likely  to 
arise. 

As  a  result  of  this  practice,  one 
author  has  said  that  the  American  Navy 
had  been  sent  to  every  quarter  of  the 
globe  to  protect  life  and  property  of 
fellow  citizens,  and  that  American  naval 
officers  were  entrusted  with  this  diplo- 
matic task  because  they  could  best  unite 
force  with  persuasion. 

Professor  Buergenthal  brought  to  my 
attention  an  article  by  Colby  M.  Ches- 
ter, entitled  "Diplomacy  of  the  Quarter 
Deck,"4  which  was  defined  as  the  "neces- 
sity to  meet  the  questions  of  interna- 
tional law  and  render  decisions  at  once 
without  time  for  the  mature  considera- 
tion of  diplomatic  usage."  Such  diplo- 
macy is  exercised  very  often  on  curt 
orders  from  home  governments  of  the 
naval   officer   which   are  restricted  to  a 
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brief  mandate:  "Protect  American  in- 
terests, we  rely  upon  your  judgment." 

As  naval  officers  you  can  see  the  diffi- 
culties which  you  may  face  if  this 
approach  should  continue  to  he  neces- 
sary. One  cannot  be  surprised  that  there 
is  some  reluctance  to  make  the  neces- 
sary judgments,  that  there  is  some 
feeling  that  it  might  be  dangerous  to 
permit  such  action,  the  costly  mistakes 
have  sometimes  been  made,  and  that 
some  other  way  should  be  found  for 
dealing  with  the  problem. 

Throughout  the  19th  century,  in  a 
parallel  way,  there  developed  another 
system  of  protection  of  citizens  abroad, 
namely  through  diplomatic  action.  Pro- 
fessor Borchard  from  Yale  wrote  a  book 
about  it  in  1915.  Later  we  turned  this 
problem  around  and  gave  it  the  name  of 
responsibility  of  states  for  injuries  to 
aliens.  The  number  of  precedents,  the 
number  of  both  diplomatic  cases  and 
decisions  of  arbitral  tribunals  is  really 
tremendous.  When  Professor  Baxter  and 
I  some  time  ago  started  working  on  this 
question,  we  were  able  to  prepare  a 
draft  convention  and  a  short  com- 
mentary in  a  few  years,  but  when  we 
started  trying  to  collect  all  the  interna- 
tional practice  and  put  it  in  some 
systematic  fashion,  we  soon  found  out 
that  in  our  lifetime  we  would  not  have  a 
sufficient  number  of  man-years  to  com- 
plete the  task.  Consequently,  the  com- 
mentary remains,  rather  disappoint- 
ingly, only  half  completed,  but  still  our 
attempt  has  shown  the  tremendous 
scope  of  the  material  existing  in  this 
particular  area. 

The  normal  approach  in  case  of  an 
international  claim  is  to  try  to  obtain, 
first,  satisfaction  by  diplomatic  means, 
to  persuade  the  other  side  to  go  to  an 
arbitral  tribunal  or  to  an  international 
court,  and  only  as  a  last  resort,  perhaps, 
was  it  permissible  to  use  force.  1  think 
the  rule  probably  was  staled  best, 
though  in  a  limited  area,  by  one  of  the 
Hague  Conventions  of  1907-  the 
Second  Convention,  or  Porter  Conven- 


tion (so-named  after  Admiral  Porter 
who  was  instrumental  in  preparing  it).  It 
prohibited  the  use  of  force  for  the 
recovery  of  contract  debts;  but  people 
often  forget  that  there  is  a  second 
paragraph  to  it  staling  that  this  prohibi- 
tion does  not  apply  if  the  other  party 
concerned  refuses  to  go  to  arbitration  or 
makes  the  arbitration  impossible  or 
after  the  award  has  been  rendered  re- 
fuses to  execute  it.  Thus  this  convention 
is  very  closely  connected  with  arbitral 
or  judicial  settlement  of  disputes  and 
applies  only  if  the  other  party,  in  good 
faith,  participates  in  arbitration  pro- 
cedure. If  it  does  not,  then,  in  a  way, 
the  convention  permits  the  use  of  force 
to  obtain  the  payment  of  a  debt. 

We  have  thus  traced  through  some 
700  years  one  of  the  ways  by  which 
international  law  protects  individuals, 
but  it  must  be  remembered  that  this 
method  is  limited  to  the  protection  by  a 
country  of  its  own  citizens  who  have 
suffered  an  injury  abroad. 

Protection  of  Minorities.  The  next 
area  in  which  we  started  protecting 
individuals  was  the  area  of  minorities. 
And  here,  starling  with  some  cases  in 
the  Balkans  in  the  second  half  of  the 
19th  century  and  then  extending 
through  very  elaborate  procedures 
developed  by  the  League  of  Nations  in 
the  interwar  period,  a  special  system 
was  established  for  protecting  indi- 
viduals belonging  to  minorities— racial, 
national,  or  religious— especially  in 
countries  of  Eastern  Europe  and  the 
iMiddle  East.  In  those  cases,  before  the 
League  of  Nations  days,  humanitarian 
intervention  was  used.  One  has  to  note, 
however,  that  there  is  an  important 
difference  between  humanitarian  inter- 
vention in  this  sense  and  military  inter- 
vention, sometimes  also  called  humani- 
tarian, which  is  used  to  protect  a  state's 
citizens  abroad.  If  you  protect  your 
own  citizens  abroad,  this  is  really  a  ease 
simply  of  self-help,  which  could  be  used 
in   the   past  where  other  procedures  of 
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international  law  like  arbitration  have 
failed,  and  those  rules  are  subject  to  the 
basic  rules  applicable  to  the  use  of  force 
in  international  law,  including  the  rules 
which  are  now  embodied  in  the  Charter 
of  the  United  Nations. 

Quite  different  from  that  is  the  true 
procedure  of  humanitarian  intervention 
which  was  developed  by  the  Concert  of 
Europe,  originally,  I  suspect,  only  to 
protect  the  minorities  within  the  Otto- 
man Empire;  for  example,  the  Lebanese 
case  around  1860.  Even  previously,  the 
principal  European  powers  found  it 
necessary  to  protect  the  Belgians  from 
the  Dutch,  and  to  protect  the  Greeks 
from  the  Turks.  You  remember  when 
the  combined  navies  of  Europe  defeated 
the  Turkish  Fleet  at  the  Battle  of 
Lepanto  in  1827.  You  might  say  this 
was  one  case  of  collective  naval  inter- 
vention. There  was  also  the  naval  block- 
ade of  the  port  of  Antwerp  in  1832. 
From  this  point  on  throughout  the  19th 
century  there  were  several  cases  in 
which  the  powers  of  Europe  authorized 
military  or  naval  action  to  protect  vari- 
ous minorities.  And  some  of  the  deci- 
sions, including  those  relating  to  three 
cases  just  mentioned,  were  executed 
through  collective  action  of  the  Concert 
of  Europe.  It  was  not  simply  done  by  an 
action  of  a  particular  state  nor  was  any 
state  entitled  to  take  steps  on  behalf  of 
the  Concert  of  Europe  without  proper 
prior  authorization. 

One  of  the  reasons  given  for  develop- 
ing the  League  of  Nations  into  an 
international  institution  for  the  protec- 
tion of  minorities  was  to  avoid  humani- 
tarian intervention  by  individual  stales. 
Intervention  as  sucli  was  sometimes 
done  purely  for  humanitarian  reasons, 
sometimes  for  hidden  political  reasons, 
and  sometimes  resulted  in  an  occupa- 
tion of  vast  territories,  in  which  there 
was  no  withdrawal  when  the  problem 
was  solved.  The  League  therefore  argued 
that  it  is  necessary  to  take  it  out  of  the 
hands  of  the  individual  states  and  put  it 
into  international  hands. 


Protection  of  Peoples  in  Colonial 
Territories.  Another  strand  in  this  pat- 
tern of  international  concern  lor  the 
rights  of  individuals  emerged  in  the  area 
of  protection  of  colonial  peoples.  Be- 
ginning in  the  second  half  of  the  19th 
century— though  one  could  go  to  the 
Congress  of  Vienna  in  1815  as  far  as 
certain  acts  such  as  those  relating  to 
slavery  in  Africa  were  concerned  -there 
has  been  a  conscious  effort  to  protect 
the  colonial  peoples  from  excessive 
abuse  by  the  Western  Powers.  Some 
self-restrictive  agreements  were  adopted 
for  just  this  purpose.  Under  the  League 
of  Nations  they  were  broadened  and  put 
under  clearer  international  supervision 
in  the  so-called  mandates  system.  This 
was  later  taken  over  by  the  United 
Nations  and  transformed  into  a  trustee- 
ship system.  And,  as  you  know,  the 
United  States  is  a  trustee  for  territories 
in  the  Pacific  that  originally  belonged  to 
Germany  and  then  were  put  under  a 
Japanese  mandate.  Over  the  years  a 
mantle  of  protection  was  developed  and 
now  includes  an  international  commis- 
sion to  supervise  the  mandates  called 
the  Trusteeship  Council.  It  supervises 
the  few  remaining  areas  under  trustee- 
ship, carefully  reviews  reports  submitted 
by  the  administering  authority,  hears 
petitions,  and  even  sends  investigative 
committees  to  ensure  that  the  situations 
described  in  the  report  are  as  reported. 

So  we  have  at  least  three  basic 
strands  which  can  be  traced  to  the 
period  before  1945— diplomatic  protec- 
tion which,  in  a  way,  developed  from 
the  older  private  reprisals  idea  and 
which,  in  turn,  merged  into  the  concept 
of  the  responsibility  of  stales  for  inju- 
ries to  aliens;  secondly,  we  have  minori- 
ties protection,  which  was  originally 
connected  with  humanitarian  interven- 
tion; and  thirdly,  we  have  the  trustee- 
ship system  which  succeeded  the  man- 
dates system. 

Protection  of  Human  Rights  by  the 
United    Nations.    When   the  Charter  of 
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the  United  Nations  was  drafted  in  1945, 
the  framers  had  to  take  all  these  pre- 
vious developments  into  aecount.  There 
was  also  the  additional  fact  that  human 
rights  were  violated  on  a  gross  scale, 
especially  by  the  Nazis,  just  before  and 
during  the  Second  World  War.  As  you 
know,  millions  of  people,  not  only  Jews 
but  also  people  of  various  Eastern  Euro- 
pean nationalities,  had  been  massacred. 
That  is  why  there  existed  in  San  Fran- 
cisco a  feeling  that  it  was  possible  to  go 
much  further  in  the  protection  of 
human  rights  in  the  new  charter  than  we 
went  in  the  Covenant  of  the  League  of 
Nations.  In  consequence,  provisions  re- 
quiring the  United  Nations  to  promote 
the  protection  and  the  observance  of 
human  rights  and  fundamental  freedoms 
are  scattered  throughout  the  charter, 
and  a  special  commission  was  estab- 
lished on  the  subject— the  Commission 
on  Human  Rights. 

In  fact,  there  was  a  strong  pressure  in 
San  Francisco  to  put  a  bill  of  rights  into 
the  charier  itself,  and  the  only  excuse 
for  not  doing  it  was  lack  of  time.  It  had 
been  decided  that  the  conference  had  to 
end  on  a  certain  date,  and  whatever  was 
not  drafted  by  that  date  could  not  be 
included  in  the  charter.  But  a  promise 
was  given  that  one  of  the  first  jobs  of 
the  United  Nations  would  be  to  produce 
such  a  bill  of  rights  of  a  universal  scope. 
It  soon  became  obvious  that  to  provide 
a  comprehensive  international  agree- 
ment or  treaty  or  covenant  on  the 
subject  was  going  to  take  a  long  time. 
People  were  impatient;  they  wanted  to 
draft  something  quickly.  To  satisfy  this 
demand,  it  was  suggested  that  there  be 
adopted  a  Universal  Declaration  of 
Human  Rights  by  means  of  a  resolution 
of  the  General  Assembly.  This  was 
drafted  relatively  quickly  and  was 
adopted  in  1948.  It  was  a  very  broad 
document,  written  in  a  rather  general 
fashion,  but  it  listed  in  a  clear  and 
unambiguous  manner  the  human  rights 
which  the  United  Nations  promised  to 
promote  and  protect.  At  the  lime  of  its 


adoption  it  was  thought  that  this  resolu- 
tion was  purely  declaratory  in  character 
and,  like  other  resolutions  of  the  Gen- 
eral Assembly,  did  not  really  create  any 
binding  obligations.  However,  over  the 
years  a  doctrine  was  developed  that  the 
Universal  Declaration  was  really  a  bind- 
ing document.  In  later  documents  of  a 
similar  character— like  the  declaration 
against  colonialism  and  the  declaration 
on  racial  discrimination— it  was  said  that 
those  new  declarations  and  the  old  ones 
were  binding  and  that  states  were 
obliged  to  apply  them  in  good  faith.  So, 
retroactively,  in  1968  a  United  Nations 
Conference  on  Human  Rights  met  in 
Teheran  and  decided  that  the  Universal 
Declaration  was  meant  to  be  a  binding 
document  from  the  very  beginning.  The 
declaration  was  subject  to  various  inter- 
pretations of  specific  provisions.  The 
provisions  were  vague  and  general,  and, 
as  a  result,  it  could  be  argued  in  each 
particular  case  whether  any  provision  of 
the  declaration  was  really  applicable. 
Nevertheless,  important  progress  thus 
was  made  in  developing  human  rights 
standards  of  a  universal  character. 

But  progress  in  this  area  did  not  stop 
there.  About  20  years  or  more  were 
spent  working  on  two  covenants  on 
human  rights;  one  on  economic  and 
cultural  social  rights,  and  the  other  on 
civil  and  political  rights.  The  purpose 
was  to  be  more  precise,  to  define  more 
exactly  the  protection  to  which  one  is 
entitled,  in  even  more  detailed  fashion 
than  was  done  in  the  Constitution  of 
the  United  States.  And  perhaps  for  that 
reason  the  document  might  be  less 
perfect  because  the  more  detailed  it 
becomes,  the  greater  is  the  likelihood  of 
introducing  some  mistakes.  If  the  docu- 
ment can  be  limited  to  more  general 
propositions,  one  can  rely  on  the  courts 
to  find  within  the  broad  language  of  the 
old  provision  any  new  details  that  may 
be  needed  to  meet  varying  circum- 
stances. 

The    United    Nations    embarked    on 
this    big  enterprise,   and   the   covenants 
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were  prepared  first  by  the  Commission 
on  Human  Rights  and  then  revised  by 
the  Third  Committee  of  the  General 
Assembly.  Each  body  has  gone  over 
them  carefully,  months  at  a  time,  and 
finally  in  1966  reached  an  agreement  on 
these  very  comprehensive  general  docu- 
ments. It  is  not  yet  in  force;  it  has  been 
ratified,  interestingly,  by  two  Latin 
American  states,  Costa  Rica  and  Ecua- 
dor—Costa Rica  has  always  been  a 
pioneer  in  this  area-  and  by  three  Medi- 
terranean states,  Cyprus,  Syria,  and 
Tunisia;  but  the  big  powers  are  con- 
spicuous by  their  absence.  The  cove- 
nants need  35  ratifications  before  they 
can  come  into  effect,  and  it  is  going  to 
take  some  time  before  it  happens.  But 
everybody  feel,s  that  sooner  or  later  the 
United  States  and  other  big  powers  will 
be  faced  by  the  fact  that  the  covenants 
are  in  force,  and  if  they  do  not  ratify 
them,  they  will  be  considered,  in  a  way, 
pariahs  of  the  world  community. 

The  Covenant  on  Civil  and  Political 
Rights  provides  for  certain  enforcement 
machinery,  though  it  is  rather  weak.  It 
provides  simply  for  a  committee  to 
which  each  state  is  obliged  to  present 
reports.  Nevertheless,  in  some  interna- 
tional organizations -such  as  the  Inter- 
national Labor  Organization  where 
some  more  than  100  conventions  on 
labor  problems  have  been  adopted— 
these  reports  provide  a  very  good  pic- 
ture of  the  existing  situation  and  pro- 
vide a  basis  for  evaluating  what  might  be 
going  on  in  a  particular  state,  and  for 
trying  to  push  them  to  do  better  in  the 
future.  Most  states  do  not  like  to  be 
criticized  year  after  year,  and  under  the 
pressure  of  public  opinion  they  mend 
their  ways  as  soon  as  public  discussion 
of  their  reports  shows  conditions  exist 
that  are  not  acceptable. 

In  addition,  the  Covenant  of  Civil 
and  Political  Rights  provides  that  states 
may  agree  that  in  case  of  a  dispute 
about  an  alleged  violation  of  the  cove- 
nant by  one  state,  another  state  can  file 
a   complaint,   or  they   call  it  simply   a 


"communication, '■'  with  tin;  committee. 
The  committee  can  either  itself  deal 
with  the  matter  or  appoint  a  special 
conciliation  committee  to  study  the 
case  in  detail,  to  find,  if  possible,  an 
amicable  solution,  and  to  present  a 
report  on  the  facts  and  possibilities  of 
settling  the  matter.  Relying  again  on 
pressure  of  public  opinion,  it  may  be 
hoped  that  the  state  concerned  will 
accept  the  suggestions  of  the  committee 
before  its  noncompliance  is  publicly 
exposed.  There  is,  finally,  an  additional 
optional  protocol  which  provides  for 
the  right  of  individuals  to  approach  the 
committee.  This  is  necessary  because 
experience  shows  that  states  are  very 
reluctant— unless  they  have  special  po- 
litical interests  such  as  those  of  Austria 
in  the  case  of  the  Bolzano  region  of 
Italy  or  those  of  Greece  with  respect  to 
Cyprus— to  bring  a  case  before  an  inter- 
national body  against  another  state.  As 
one  State  Department  official  once  ex- 
plained to  me,  either  the  stale  is 
friendly  and  we  do  not  want  to  jeopar- 
dize; our  friendship  by  submitting  a  case 
against  it,  or  the  state  is  unfriendly  and 
we  do  not  want  to  cause  further  de- 
terioration in  our  relations  with  it.  So 
whichever  way  you  look  at  it,  there  is 
always  a  good  excuse  not  to  take  any 
action.  Therefore,  it  is  felt  that  unless 
the  individual  concerned  can  complain 
and  take  it  out  of  the  area  of  being  a 
dispute  between  states,  you  are  not 
going  to  get  very  far  for  a  long  time. 
That  such  a  procedure  is  possible  is 
proven  by  the  European  experience. 

Protection  of  Human  Rights  in  Eu- 
rope and  the  Americas.  The  Europeans 
first  took  a  step  of  providing  not  only 
for  a  European  body,  the  Council  of 
Europe,  composed  of  government  dele- 
gates, but  also  for  a  European  consulta- 
tive assembly  composed  of  members  of 
national  parliaments.  The  assembly  very 
soon  started  pushing  the  governments 
by  arguing  that,  as  European  states  are 
dedicated  to  human  rights,  they  ought 
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lo  have  a  convention  spelling  out  Lhose 
rights  in  detail  and  providing  machinery 
for  seeing  to  it  that  everybody  follows 
the  rules.  For  a  few  years  the  big 
countries  and  the  governments  in  gen- 
eral were  resisting  the  pressure,  hut 
eventually  the  parliamentarians  caused 
so  much  commotion  in  the  council  and 
in  the  national  parliaments  that  the 
Council  of  Ministers  had  to  agree  on 
something.  On  the  basis  of  a  draft 
prepared  largely  by  the  parliamentary 
assembly  itself,  a  European  Convention 
on  Human  Rights  was  written.  Again,  it 
was  said,  that  is  nice,  you  have  got  a 
convention,  hut  who  is  going  to  ratify 
it?  Slowly  but  surely,  starting  with  the 
small  states,  everybody  ratified  it  except 
France,  which  had  Algeria  as  the  excuse 
at  that  time.  Later,  after  the  loss  of  this 
excuse,  France  somehow  forgot  to 
ratify  the  convention,  though  several 
Frenchmen  played  a  major  role  in  its 
preparation. 

Hut  apart  from  that,  several  other 
European  countries  went  even  further. 
The  convention,  in  addition  to  defining 
the  rights,  had  an  optional  provision  for 
the  right  of  individuals  to  bring  com- 
plaints. Again  people  said,  which  state  is 
going  to  be  so  crazy  lo  agree  to  some- 
thing like  this?  Again,  some  small  states 
were  the  first,  then  Germany,  and  fi- 
nally, 2  years  ago,  even  the  United 
Kingdom  agreed  to  do  it.  Italy  is  faced 
by  a  similar  decision,  because  until  now 
she  has  always  had  the  excuse  that  she 
could  not  do  it  as  long  as  the  British  had 
not  ratified  this  optional  clause.  Now 
that  the  British  have  accepted  the  right 
of  individuals  to  file  complaints,  Italy 
has  lost  her  excuse.  But,  still,  Italy  is 
not  alone,  as  six  other  European  coun- 
tries have  not  yet  accepted  this  clause. 
On  the  other  hand,  those  that  have  done 
so  have  discovered  that,  while  they  have 
always  applied  the  basic  principles  of 
human  rights,  there  have  been  a  few 
areas  of  law  in  which  they  were  really 
not  up  to  par.  For  instance,  the  British 
discovered   that  their  immigration  pro- 


cedures did  not  provide  any  proper 
administrative  review  of  the  decisions  of 
the  inspectors  about  admission  of  aliens 
and  their  families.  The  Germans  and  the 
Auslrians  found  that  some  of  their 
criminal  law  procedures  did  not  comply 
with  the  standards  of  the  convention; 
and  similar  weaknesses  were  found  in 
other  countries.  Thus  even  in  countries 
which  have  always  been  considered  as 
the  leaders  in  the  protection  of  human 
rights,  some  shortcomings  were  dis- 
covered, and  they  were  only  corrected 
when  the  people  concerned  were  given 
the  right  to  petition  the  international 
commission. 

Many  of  the  cases  before  the  Euro- 
pean Commission  were  dismissed  on  the 
ground  that  there  was  a  failure  to 
exhaust  local  remedies  available  in  na- 
tional courts  or  that  there  was  really  no 
denial  of  justice  by  a  state.  Still,  a 
number  of  cases  were  decided  by  the 
commission,  and  a  few  of  them  were 
even  sent  to  a  European  Court  of 
Human  Rights.  This  court  was  also  only 
optional,  but,  after  a  while,  enough 
states  accepted  it  so  a  number  of  cases 
could  be  submitted  to  it,  including  a 
very  important  one  about  linguistic 
problems  in  Belgium.  There  were  also 
some  cases  relating  lo  particular  indivi- 
duals, involving,  for  instance,  the  length 
of  detention  in  Germany  and  Austria 
pending  trial.  The  European  Court 
found  in  one  case  that  the  detention, 
though  prolonged,  was  justified,  but  in 
the  other  case,  that  the  detention  was 
not  justified. 

So,  what  we  now  have  is  living  proof 
that  such  decisions  are  not  only  pos- 
sible, but  are  acceptable  to  the  states. 
Once  the  right  of  petition  is  accepted,  it 
works  in  practice  pretty  well,  and  there 
is  no  reason  really  for  a  state  to  fear  it. 

In  the  Americas  we  have  an  Inter- 
American  Commission  on  Human 
Rights  with  very  limited  jurisdiction. 
Nevertheless,  after  a  period  of  time  it 
was  able  to  arrogate  lo  itself  certain 
powers,  and  it  proved  to  be  useful  in  the 
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Dominican  Republic.  Now  we  arc  pre- 
paring a  more  elaborate  convention  on 
human  rights  for  the  Americas  and,  in 
addition,  there  are  proposals  tor  a  com- 
mission and  even  a  court. 

Protection  of  Human  Rights  of  Mili- 
tary Personnel.  Provisions  on  human 
rights  are  also  contained  in  those  parts 
of  international  law  which  are  of  special 
interest  to  the  military.  The  Status  of 
Forces  Agreements,  especially  the 
NATO  Agreement  in  article  7,  para- 
graph 9,  contain  a  small  codification  of 
human  rights  for  the  benefit  of  armed 
forces  abroad.  The  Hague  and  Geneva 
Conventions  on  the  laws  of  war,  pris- 
oners of  war,  rights  of  civilians  in 
occupied  territories,  et  cetera,  also  con- 
lain  human  rights  provisions.  Some  of 
them  have  been,  of  course,  enforced  by 
national  courts,  but  there  have  been  also 
international  tribunals,  especially  at 
Nuremberg  and  Tokyo.  The  United  Na- 
tions has  prepared,  though  it  is  not  yet 
in  force,  a  code  of  offenses  against  the 
peace  and  security  of  mankind  which 
tries  to  codify  the  Nuremberg  and 
Tokyo  experience.  Also,  a  special  inter- 
national criminal  court  has  been  pro- 
posed, and  a  statute  of  it  has  been 
drafted  by  the  United  Nations. 

Thus  we  can  see  that  in  several  areas 
of  international  law  we  have  had  tre- 
mendous developments  since  1945.  The 
canard  that  individuals  are  not  subjects 
of  international  law  no  longer  lias  any 
basis.  It  is  generally  accepted  that  indi- 
viduals now  have  clear  rights  under 
international  law  and  various  remedies 
to  secure  their  observance.  On  the  oilier 
hand,  they  are  responsible  personally 
for  violations  of  international  law,  as 
some  Germans  and  Japanese  discovered 
after  the  war. 

Human  Rights  in  Southern  Africa.  I 

have  Iried  to  paint,  up  to  this  point,  the 
positive  developments.  Of  course,  we 
have  also  some  skeletons  in  our  closets 
here,    and    mostly    they    are    scattered 


around  southern  Africa.  First,  wc  have 
the  violations  of  human  rights  in  South 
Africa  itself  that  have  persisted  since 
1946.  The  problem  is  racial  segregation, 
in  particular  apartheid,  which  now  has 
been  declared  by  the  General  Assembly 
to  be  a  crime  against  humanity.  At  the 
present  time  the  United  Nations  is 
working  on  the  possibility  of  a  pro- 
cedure that  would  deal  with  these  al- 
leged criminals,  who  practiced  apart- 
hind,  if  they  can  be  caught  outside  of 
South  Africa. 

Southern  Rhodesia  is  involved  in  a 
similar  problem  to  some  extent.  How- 
ever, it  is  complicated  by  the  fact  that  it 
was  a  colonial  territory  which,  theoreti- 
cally, is  still  under  the  jurisdiction  of 
the  United  Kingdom.  The  United  Na- 
tions adopts  a  resolution  every  so  often 
advising  the  United  Kingdom  that  it 
should  send  a  military  force  there  to 
restore  democracy  and  the  principle  of 
"one  person,  one  vote"  and  to  abolish 
their  constitution  and  impose  a  much 
belter  one  upon  them.  Here  is  a  case  in 
which  the  United  Nations  is  encouraging 
Western  imperialism  in  a  part  of  Africa 
for  the  benefit  of  Africans. 

The  next  case  is  a  case  of  Soulh-West 
Africa.  It  was  a  mandate  of  South 
Africa  under  the  League,  it  was  never 
transformed  into  a  trusteeship,  and  wc 
have  had  a  dispute  going  on  with  respect 
to  it  between  the  United  Nations  and 
South  Africa  since  1945.  What  is  the 
status  of  Soulh-West  Africa,  and  can  the 
United  Nations,  as  successor  of  the 
League,  do  anything  about  it?  There 
have  been  some  opinions  of  the  Interna- 
tional Court  of  Justice  that  the  United 
Nations  is  the  successor  and  is  entitled 
lo  supervision  of  the  mandate  in  place 
of  the  League. 

We  have  also  had  a  particular  dispute 
(you  might  call  it  a  case  of  humanitarian 
intervention),  in  which  Ethiopia  and 
Liberia  brought  a  case  before  the  Inter- 
national Court  of  Justice  against  South 
Africa.  This  case  was  dismissed  finally 
by  the  Court  after  a  checkered  career  on 
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the   ground    that   Liberia  and  Ethiopia 

really  had  no  right  to  complain  to  the 
Court  about  how  South  Africa  treats 
people  in  South-West  Africa.  The  Court 
held  that  if  the  two  complaining  states 
could  have  shown  that  their  own  in- 
terests were  involved,  that  issue  could 
possihly  have  been  brought  before  the 
Court,  but  as  presented,  the  case  was 
not  within  the  Court's  jurisdiction.  This 
decision  naturally  offended  all  the  Afri- 
can countries  very  much,  and  they 
claimed  that  this  demonstrated  thai  this 
was  a  Western-dominated  Court,  that  it 
is  not  going  to  protect  African  interests, 
and  that  something  else  will  have  to  be 
done. 

As  a  result  the  Afro-Asian  group 
pushed  a  resolution  through  the  United 
Nations  terminating  the  mandate  of 
South  Africa  over  South-West  Africa, 
appointing  a  special  commission  to  take 
charge  of  it  and  a  commissioner  to 
administer  it,  and  ordered  South  Africa 
to  deliver  the  mandate  to  them.  South 
Africa  replied  that  this  was  all  com- 
pletely illegal  and  that  she  would  not 
comply  with  the  resolution.  The  com- 
mission tried  to  get  into  South-West 
Africa  a  few  limes  but  was  refused 
entry.  No  attempt  was  made  to  try  to 
force  the  issue,  or  to  visit  in  South-West 
Africa  without  South  Africa's  permis- 
sion. 

In  view  of  this  crisis,  the  General 
Assembly  has  adopted  many  resolu- 
tions. The  Security  Council  has  also 
adopted  resolutions  criticizing  South 
Africa  and  has  ordered  members  of  the 
United  Nations  to  do  something  about 
it.  There  is  a  very  interesting  provision 
in  one  of  the  resolutions  of  the  Security 
Council  calling  upon  all  stales  to  in- 
crease their  moral  atid  material  assis- 
tance to  the  people  of  Namibia  (this  is 
the  new  name  of  Soulh-West  Africa)  in 
their  struggle  against  foreign  occupa- 
tion. (Security  Council  resolution  12(>9 
(1969).)  Some  of  the  resolutions  of  the 
General  Assembly  against  Southern 
Rhodesia    and   Portugal   are   even   more 


explicit,  as  they  ask  all  stales  to  help  the 
rebels  against  the  Governments  of  those 
countries. 

The  last  area  of  Southern  Africa  with 
which  1  will  deal  is  the  Portuguese 
colonies.  Portugal  contends  that  it  does 
not  have  any  colonies,  that  the  areas  are 
not  subject  to  any  supervision  of  the 
United  Nations  because  they  are  simply 
African  provinces  of  Portugal,  and  the 
inhabitants  of  those  colonies  have 
exactly  the  same  rights  as  citizens  of 
Portugal.  The  United  Nations  claims 
that  they  are  colonies,  that  Portugal  is 
accountable  to  the  United  Nations,  that 
they  are  subject  to  the  declaration 
about  anticolonialism  which  is  sup- 
posedly binding  on  all  members,  and,  as 
a  result,  Portugal  is  violating  the  charter 
by  not  providing  self-determination  for 
these  colonies. 

To  enforce  its  decision,  the  General 
Assembly  has  recommended  economic 
sanctions  against  these  three  countries 
controlling  southern  Africa.  However, 
the  only  economic  sanctions  against 
thai  part  of  the  world  that  have  been 
actually  enacted  are  those  against 
Southern  Rhodesia.  There  is  a  binding 
decision  of  the  Security  Council  on  the 
Southern  Rhodesian  sanctions,  and  the 
Government  of  the  United  States,  by  an 
Executive  order,  has  enacted  those  sanc- 
tions as  binding  on  all  the  citizens  of  the 
United  States. 

This  is  where  the  story  ends  for  the 
moment  but,  of  course,  there  still  exist 
some  very  important  problem  areas. 
How  much  further  can  we  go  in  the  area 
of  human  rights?  1*  it  currently  possible 
to  provide  for  further  enforcement  ot 
human  rights?  Should  there  be  de- 
veloped the  old  concept  of  humani- 
tarian intervention  into  a  new  concept 
of  intervention  by  the  United  Nations 
or  by  a  regional  organization  under  the 
auspices  of  the  United  Nations  in  cases 
when'  this  is  required?  The  issues  in- 
volved here  can  be  shown  best  in  the 
so-called  second  Congo  case  which  is 
mentioned  in  Professor  Lillichs  article. 
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In  lliis  instance  the  United  Stales  pro- 
vided transportation  for  Belgian  para- 
troops going  to  Stanleyville  in  order  to 
rescue  a  group  of  Americans  and  Euro- 
peans and  some  Congolese,  who  were 
threatened  with  death  hy  a  group  of 
Congolese  rehels.  In  the  process  of 
rescuing  them,  the  army  of  the  rebellion 
was  more  or  less  destroyed,  hut  that  was 
purely  incidental.  Nevertheless,  this 
caused  a  tremendous  uproar  in  Africa. 
The  Organization  of  African  Unity 
adopted  a  strong  resolution  against  it, 
and  the  African  states  went  to  the  United 
Nations  and  got  the  Security  Council  to 
adopt  a  resolution  condemning  this  kind 
of  intervention,  despite  its  humanitarian 
character,  and  asked  the  Organization  of 
African  Unity  to  take  such  further  action 
as  may  be  necessary. 

So  you  have  here  the  end  of  the  old 
rule  and  the  beginning  of  the  new:  that 
even  in  the  most  justifiable  cases,  there 
should  no  longer  be  intervention  b\ 
individual  states;  that  it  is  the  purpose 
of  the  Charter  of  the  United  Nations,  of 
the  various  procedures  developed  under 
the  charter,  to  take  collective  action  on 
behalf  of  the  world  community  and  in 
the  name  of  mankind  whenever  it  is 
required;  and  that  no  state  can  intervene 
by  itself  on  the  basis  of  its  own  judg- 
ment. Perhaps  this  is  a  wish  that  goes 
beyond  the  realities  and  that  we  have 
gone  too  far  in  trying  to  abolish  the  old 


before  the  new  is  really  firmly  in  place. 
I  suppose  the  best  remedy  for  this 
problem  would  be  not  to  try  to  con- 
tinue to  operate  under  past  rules  but  to 
try  to  make  the  new  concepts  work 
better  and  more  quickly.  To  this  end  we 
should  try  to  develop  more  efficient 
means  for  the  United  Nations  to  do  the 
job  that  needs  to  be  done  in  such  cases 
rather  than  try  to  hamper  the  work  of 
the  United  Nations  in  this  area.  There- 
fore, in  this  coming  25th  year  of  the 
United  Nations,  one  of  the  topics  that 
might  be  before  it  is  to  make  this  area 
of  international  protection  of  human 
rights  more  effective  through  strength- 
ening the  power  of  the  United  Nations. 
That  is  the  power  to  effectively  deal 
with  problems  and  in  this  way  relieve 
the  states,  especially  the  big  powers,  of 
the  very  difficult  task  of  deciding 
whether  to  take  action  on  their  own  and 
to  run  into  the  kind  of  difficulty  that 
the  United  Slates  ran  into  in  the  Do- 
minican Republic  or  which  faced  the 
jdint  action  by  the  United  Slates  and 
Belgium  in  the  Congo.  So  it  is  not  really 
taking  an  important  privilege  away  from 
the  big  powers,  but  it  is  a  means  for 
relieving  them  of  a  burden  which  they 
should  not  have  to  shoulder  and  which 
they  have  no  desire  to  shoulder  any- 
more. If  we  can  find  a  more  effective 
means,  so  much  the  better  for  them  and 
for  mankind. 
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ASYLUM  DENIED: 


THE  VIGILANT  INCIDENT 


Clyde  R.  Mann 


There  are  three  classes  of  people 
in  the  world.  The  first  learn  from 
their  own  experience— these  are 
wise;  the  second  leurn  from  the 
experience  of  others— these  are 
the  happy;  the  third  neither  learn 
from  their  own  experience  nor  the 
experience  of  others— these  arc 
fools. 

The  Karl  of  Chesterfield1 

Introduction.  The  attempt  hy  Simas 
Ionovich  Kudirka,  a  Lithuanian  crew- 
man on  the  Sovietskaya  Litva,  to  seek 
asylum  in  the  United  States  via  the  U.S. 
Coast  Cuard  cutler  Vigilant  on  23 
November  1970  and  his  forcible  return 
to  the  Soviet  fishing  ship  have  been 
widely  reported  and  discussed  by  the 
citizenry.  The  case  has  created  such 
interest  and  controversy  as  to  cause  the 


author  to  study  the  matter  in  detail.  It 
is  not  the  purpose  of  this  article,  with 
the  benefit  permitted  hv  the  elarilv  of 
hindsight,  to  present  a  learned  analysis 
of  the  legal  principles  involved  nor  to 
fix  blame  nor  to  criticize  the  Coast 
Cuard,  the  Department  of  State,  or  any 
member  thereof.  Rather,  the  purpose  of 
this  article  is  to  attempt  to  exclude  all 
who  read  it  from  the  last  class  of  people 
listed  by  Chesterfield  and  to  place  them 
squarely  in  the  wise  and  happy  classes 
of  people  who  learn  from  their  own 
experiences  and  the  experiences  of 
others.  Hopefully,  the  readers  will 
analyze  the  reported  facts  and  events 
and  make  their  own  judgments  con- 
cerning fault  and  blame,  if  any,  after 
carefully  considering  the  many  signifi- 
cant aspects  of  the  case.  Command  and 
control,     the    decisionmaking    process, 
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international  law  and  politics,  principles 
of  military  leadership,  and  concern  for 
humanity  are  but  a  few  of  these  aspects. 

Although  no  formal  conclusions  as  to 
fault  or  blame  are  drawn  by  the  author, 
some  recommendations  are  proposed  to 
serve  as  guidelines  for  a  U.S.  com- 
mander who  is  confronted  by  a  similar 
situation  in  the  future. 

The  facts  and  events  as  reported 
herein  are  based  upon  a  memorandum 
prepared  for  the  President  of  the  United 
States,  reports  of  official  investigations 
by  the  U.S.  Coast  Guard  and  the 
Department  of  State,  congressional 
hearings  before  a  subcommittee  of  the 
Committee  on  Foreign  Affairs  of  the 
House  of  Representatives  and  the 
subcommittee's  report  thereon,5  and 
the  author's  personal  interview  of  some 
of  the  participants  and  eyewitnesses. 
Much  of  the  material  contained  in  the 
official  investigation  by  the  U.S.  Coast 
Guard  has  been  incorporated  in  this 
article  in  hoc  verba  in  summarizing  the 
events  which  occurred  in  the  Vigilant,  at 
the  First  Coast  Guard  District  Head- 
quarters in  Boston,  and  at  Coast  Guard 
Headquarters  in  Washington.  The  ma- 
terial so  used  remains  unrebutted  after 
independent  investigation  by  the  au- 
thor. A  chronology  of  events  is 
contained  in  appendix  I. 

The  Rendezvous,  Conference,  Over- 
tures of  Defection,  and  Search  for 
Advice.  An  offshore  meeting  between 
representatives  of  the  New  Bedford, 
Mass.  fishermen,  the  National  Marine 
Fisheries  Service  of  the  Department  of 
Commerce,  and  the  Soviet  fishing  fleet 
operating  off  the  New  England  coast 
was  arranged  through  appropriate  diplo- 
matic and  other  official  channels.  The 
purpose  of  the  meeting  was  to  discuss 
the  allegation  of  the  New  Bedford 
fishermen  that  the  Soviet  fishermen 
were  taking  too  many  yellowtail  floun- 
der and  that  there  should  be  some 
restriction  of  fishing  for  such  species. 
The   Soviet  fishermen   had  denied  any 


overfishing.  Similar  meetings  with  So- 
viet fishing  fleets  had  been  held  in 
recent  years  off  both  the  Atlantic  and 
Pacific  coasts.  The  U.S.  Coast  Guard 
cutter  Vigilant  (WMEC-617)  was  duly 
designated  by  the  Commander,  First 
Coast  Guard  District,  Boston,  Mass.,  to 
provide  transportation  for  the  U.S. 
delegation.  The  Vigilant  is  a  medium 
endurance  cutter,  210  feet  in  length, 
with  a  complement  of  10  officers  and 
61  crewmen. 

The  U.S.  delegation  consisted  of 
both  civilian  and  Government  officials. 
The  fishermen  were  represented  by  Mr. 
Robert  M.  Brieze,  president  of  the  New 
Bedford  Seafood  Producers'  Associa- 
tion; Mr.  John  Burt,  the  port  agent  for 
the  New  Bedford  Fishermen's  Union; 
and  Mr.  R.W.  Nickerson,  the  resident 
director  for  the  Seafood  Association  of 
New  Bedford.  The  Assistant  Regional 
Director,  National  Marine  Fisheries 
Service,  Department  of  Commerce,  Mr. 
William  C.  Gordon,  represented  the 
United  States.  The  delegation  was 
accompanied  by  an  interpreter,  Mr. 
Alexis  Obolensky  from  the  National 
Marine  Fisheries  Service,  Department  of 
Commerce.  In  addition,  Lt.  Leo  More- 
house from  the  Law  Enforcement 
Division,  Office  of  Operations,  U.S. 
Coast  Guard  Headquarters  in  Washing- 
Ion,  attended  as  an  observer. 

The  U.S.  delegation  boarded  the 
Vigilant  at  tt  a.m.  on  Monday,  23 
November  1970.  The  ship  got  underway 
at  8:49  a.m.  and  at  10:30  a.m.  came 
alongside  and  moored  port  side  to  the 
Soviet  vessel  Sovietskaya  Litva  which 
had  anchored  within  the  3-mile  limit, 
that  is,  within  the  territorial  waters  of 
the  United  States.  The  point  of 
rendezvous  was  about  1  mile  off 
Martha's  Vineyard,  Mass.  The  Soviet- 
skaya Litva  is  a  factory  ship,  a  mother 
ship,  approximately  500  feet  in  length, 
displacing  about  14,000  tons,  with  a 
crew  of  about  150  men  and  35  women. 
The  Soviets  prepared  a  guard  boom 
rigged     from     the    Sovietskaya    Litva, 
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constructed  of  wires  and  secured  to  a 
net  with  an  old  truck  tire  at  the  bottom. 
This  wire,  net,  and  tire  device,  sus- 
pended from  the  boom  by  a  cable,  was 
used  to  transfer  personnel  between  the 
two  ships. 

The  U.S.  delegation,  together  with 
Comdr.  Ralph  VV.  Eustis,  the  Com- 
manding Officer  of  the  Vigilant, 
boarded  the  Soviet  vessel  for  the 
conference.  They  had  a  brief  luncheon 
in  the  Soviet  Fishing  Fleet  Com- 
mander's cabin  before  proceeding  to  a 
conference  room  to  begin  talks.  After 
holding  discussions  for  an  hour  or  more, 
the  group  from  the  Vigilant  was  given  a 
tour  of  the  Soviet  ship  and  returned  to 
the  conference  room  for  more  food, 
cognac,  and  talk.  The  Soviet  conferees 
included  the  commanders  of  Lithu- 
anian, Zapryba,  Kalivingrad,  and  Lat- 
vian fishing  fleets  operating  in  the 
Atlantic  Ocean  off  New  England;  the 
Chief  Inspector  for  Safety  of  Naviga- 
tion; the  Chief  Technologist;  the  Chief 
Master  Catcher  of  the  Zapryba  Fleet; 
the  Captain  and  the  First  Mate  of  the 
Sovietskaya  Litva.  Some  of  the  Soviets 
appeared  to  be  political  and  military 
officials  rather  than  usual  crewmembers. 
No  armament  was  visible  on  the  Soviet 
ship.  Mr.  Hrieze,  the  president  of  the 
New  Bedford  Seafood  Producers  As- 
sociation (a  1944  refugee  from  Latvia) 
speaks  Latvian  and  was  able  to  engage 
four  Latvians  on  the  Soviet  ship  in 
conversation.  It  appeared  to  the  U.S. 
delegation  that  the  talks  were  pro- 
ceeding in  a  relatively  successful  man- 
ner. 

While  the  conferees  were  taking  care 
of  the  business  at  hand,  some  of  the 
Vigilant  and  Sovietskaya  Litva  per- 
sonnel were  standing  near  the  rails  of 
the  two  ships  laughing,  talking,  and 
exchanging  cigarettes  and  candy.  Some 
Vigilant  crewmembers  jokingly  sug- 
gested to  their  opposites  that  they 
should  come  aboard  the  I  igilant.  The 
Soviet  ship  personnel  responded  by 
drawing  their  fingers  across  their  necks. 


It  is  not  clear  whether  these  gestures 
were  in  jest  or  otherwise.  Some 
personnel  from  the  Vigilant,  officer  and 
enlisted,  visited  the  Soviet  ship.  Such 
personnel  were  permitted  to  view  the 
ships  engineroom,  medical  facilities, 
mess  deck,  and  movie  theater.  During 
one  such  visit,  Ens.  John  F.  Hughes 
from  the  Vigilant  met  a  second  mate 
from  the  Soviet  ship  who  could 
understand  some  words  of  the  English 
language. 

Meanwhile,  the  first  of  several 
overtures  by  a  single  crewman  from  the 
Soviet  ship  indicating  a  desire  to  defect 
or  to  seek  asylum  was  observed.  At 
approximately  11:00  a.m.,  Lt.  (jg.) 
Douglas  A.  Lundberg,  the  Operations 
Officer  of  the  Vigilant,  was  on  the  port 
wing  of  the  bridge  when  he  noticed  a 
crewman  from  the  Soviet  ship  observing 
him  closely  from  an  upper  deck  about  8 
feet  across  from  him  on  the  Soviet  ship. 
This  man  was  dressed  in  dark  pants, 
sport  shirt,  and  coat  and  was  about  5 
feet  6  inches  tall,  weighed  about  140 
pounds,  and  appeared  to  be  very 
muscular.  The  man  was  later  identified 
asSimas  lonovich  Kudirka. 

Kudirka  made  a  comment  which 
Lundberg  thought  suggested  an  inten- 
tion to  defect  to  the  United  Slates. 
Kudirka  aeled  as  if  Ik;  did  not  desire  to 
be  detected  by  any  of  his  shipmates.  He 
looked  over  each  of  his  shoulders  and 
said,  "gestapo,  gestapo"!  Lieutenant 
Lundberg  immediately  notified  the 
Executive  Officer  of  the  Vigilant,  Lt. 
Comdr.  Paul  E.  Pakos,  of  his  encounter 
with  Kudirka.  The  Commanding  Officer 
of  the  Vigilant,  Commander  Eustis,  was 
on  board  the  Sovietskaya  Litva  at  this 
time.  Pakos  assigned  Lundberg  to  the 
forecastle  and  Lt.  (jg.)  Richard  E. 
lUirke,  Jr.,  the  Communications  Officer, 
to  the  fantail  of  the  Vigilant  to  watch 
for  Kudirka.  Pakos  went  to  the  port 
wing  of  the  bridge  and  saw  Kudirka, 
who  slated  in  broken  English,  "I  will  go 
with  yon'1  and  later,  "I  will  cheek.*1 
Kudirka     then     left,     returned     a     lew 
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minutes  later,  and  stated,  "Not  too 
cold."8  Pakos  concluded  that  Kudirka 
was  planning  lo  jump  into  the  water.  By 
this  time  other  members  of  the 
Vigilant^  crew  had  noticed  Kudirka  and 
his  apparent  unusual  interest  in  the 
Vigilant.  Boatswain's  Mate  Third  Class 
Richard  P.  Maresca  saw  Kudirka  acting 
suspiciously  near  the  rail  of  the  Soviet 
ship.  Ensign  Hughes  saw  Kudirka,  and 
the  latter  tried  to  communicate  with 
him,  hut  his  words  were  not  understood 
by  Hughes. 

In  view  of  Kudirka's  continued 
manifestations  of  interest  in  the  Vigi- 
lant, Pakos  concluded  by  12  m.  that 
Kudirka  might  attempt  to  defect  to  the 
United  States  at  any  moment.  He 
decided  to  tell  only  the  VigilanCs 
officers  of  Kudirka's  possible  defection. 
He  instructed  them  not  to  encourage 
Kudirka  and  made  sure  that  one  of  the 
ship's  officers  was  always  on  the  bridge 
in  case  Kudirka  decided  to  communi- 
cate further  with  them.  Lundberg  was 
positioned  on  the  port  wing  of  the 
bridge.  Pakos  went  below  decks  to  draft 
a  message  to  the  First  Coast  Guard 
District  in  Boston.  He  decided  to  release 
the  message  and  to  attempt  to  get 
Commander  Eustis  back  on  board.  The 
message  was  transmitted  from  the 
Vigilant  at  12:43  p.m.  (date  time  group 
231743Z  because  the  Vigilant  was  in 
time  zone  plus  5,  therefore,  all  message 
communications  traffic  identified  in 
Zulu  time  is  5  hours  in  advance  of 
eastern  standard  time),  the  text  of 
which  follows: 

A.  MY231558ZNOV70 
1.  SITUATION:  ALONGSIDE 
SOVIET  MOTHER  SHIP  AS  PER 
REF  A.  ESTIMATE  80  PER- 
CENT PROBABILITY  THAT 
ONE  CREWMAN  FROM  SOVIET 
MOTHER  SHIP  WILL  ATTEMPT 
DEFECTION  TO  VIGILANT. 
DEFECTION  WAS  NOT  EN- 
TICED. CREWMAN  SPOKE  IN 
BROKEN        ENGLISH       TO 


OPERATIONS  OFFICER  THAT 
HE  WISHED  ASYLUM.  SAME 
MAN  LATER  INDICATED  TO 
EXEC  OFF  THAT  WATER  NOT 
TOO  COLD  AND  THAT  HE 
WOULD  SWIM.  CO  AND  OTHER 
VISITORS  STILL  ABOARD 
AND  UNAWARE  OF 
SITUATION.  WILL  ATTEMPT 
TO  ADVISE  CO. 

2.  IF  ESCAPE  IS  UNDETECTED 
PLAN  TO  RECALL  ENTIRE 
DELEGATION  UNDER  FALSE 
PRETENSE  AND  DEPART.  IF 
ESCAPE  DETECTED  FORESEE 
MAJOR  PROBLEMS  IF  DELE- 
GATION STILL  ABOARD.  REQ. 
ADVICE. 

3.  PLAN  NO  ACTION  PENDING 
FURTHER  DEVELOPMENTS.9 

This  message  arrived  at  the  headquarters 
of  the  Commander,  First  Coast  Guard 
District  at  12:49  p.m.  Capt.  Fletcher  W. 
Brown,  Jr.,  usually  the  Chief  of  Staff, 
was  Acting  District  Commander.  He  had 
been  so  acting  since  3  November  1970 
when  Rear  Adm.  William  B.  Ellis,  the 
regular  District  Commander  had  gone 
on  sick  leave.  When  the  message  from 
the  Vigilant  was  received,  Captain 
Brown  was  out  of  the  headquarters 
having  lunch.  He  returned  to  his  office 
at  1:07  p.m.  at  which  time  his  secretary 
informed  him  of  the  Vigilant  s  message. 
He  went  to  the  Communications  Center, 
read  the  message,  and  directed  that  it  be 
sent  to  the  Commandant  of  the  Coast 
Guard.  The  message  was  received  at 
Coast  Guard  Headquarters  at  1:28  p.m. 
As  Captain  Brown  was  leaving  the 
Communications  Center,  he  saw  Comdr. 
Jerome  V.  Flanagan,  the  District  Legal 
Officer,  showed  him  the  message,  and 
asked  for  his  advice.  Flanagan  stated 
that  should  the  man  defect,  he  should 
be  turned  over  to  the  State  Department 
or  Immigration  Service. 

Captain  Brown  returned  to  his  office 
at  or  about  1:18  p.m.  and  telephoned 
Rear  Adm.  Robert  E.  Hammond,  Chief, 
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Office  of  Operations,  al  Coast  Guard 
Headquarters  in  Washington.  Brown 
indicated  that  he  desired  help  on  a 
problem,  told  Hammond  about  the 
message;  from  the  Vigilant  and  that  it 
had  been  readdressed  to  Coast  Guard 
Headquarters  and  that  the  ships  were 
about  a  mile  from  Martha's  Vineyard 
within  territorial  waters.  They  discussed 
the  issues  raised  by  the  Vigilantes 
message  as  they  saw  them  and  both 
concluded  that  the  main  issue  was  how 
forcefully  the  personnel  of  the  Vigilant 
could  compete  with  the  personnel  of 
the  Sovietskaya  Litva  in  retrieving  the 
defector  in  the  event  he  jumped  into  the 
water.  They  did  not  discuss  possible 
courses  of  action  to  be  taken  in  the 
event  the  person  seeking  asylum  or 
defection  actually  came;  into  Coast 
Cuard  hands  by  jumping  from  the 
Soviet  ship  to  the  Vigilant  or  otherwise. 
Hammond  indicated  he;  would  seek 
guidance  from  the  Department  of  State. 
At  the  completion  of  this  telephone 
conversation,  Hammond  summoned 
Capt.  Wallace  C.  Dahlgren,  Chief, 
Intelligence  Division  at  Coast  Guard 
Headquarters,  and  briefed  him  on  the 
conversation  with  Brown  and  the 
Vigilantes  message.  Dahlgren  was  di- 
rected to  contact  the  Slate  Department 
for  guidance  on  the  problem  of  getting 
the  defector  out  of  the  water.  He  was 
not  asked  to  inquire  as  to  U.S.  policy 
with  respect  to  defectors  or  persons 
seeking  asylum.  When  the  Vigilant 
message  arrived  at  1:28  p.m.  Hammond 
took  a  copy  thereof  to  the  office  of  the 
Commandant  of  the  Coast  Guard  and 
discussed  the  message  and  action  being 
taken  with  respect  thereto  with  Vice 
Adin.  Thomas  R.  Sargent  III,  Assistant 
Commandant  of  the  Coast  Guard.  He 
then  returned  to  his  office.  He  did  not 
contact  the  office  of  the  Chief  Counsel 
for  advice. 

Captain  Dahlgren  returned  to  his 
office,  after  having  received  instructions 
from  Rear  Admiral  Hammond,  at  about 
1:30  p.m.  and  placed  a  telephone  call  to 


the  Coast  Guard  Liaison  Officer  at  the 
State  Department.  Shortly  thereafter 
the  Vigilantes  message  was  sent  to  the 
State  Department.  After  some  delay  and 
several  rereferrals,  Dahlgren  was,  at  2:45 
p.m.,  able  to  telephonically  communi- 
cate with  Mr.  Edward  K.  Killham, 
Officer  in  Charge,  Bilateral  Political 
Affairs,  Office  of  Soviet  Union  Affairs, 
Department  of  State,  who  considered 
himself  to  be  the  proper  person  to  give 
advice  on  the  matter.  Dahlgren  in- 
formed Killham  that  it  appeared  a 
seaman  from  a  Soviet  ship  would 
attempt  to  defect  to  a  Coast  Guard 
cutter,  that  the  Vigilantes  message  had 
been  sent  to  the  Slate  Department,  and 
requested  guidance.  Mr.  Killham  stated 
that  he  would  wait  until  he  studied  the 
message  before  he  could  comment  on 
the  situation.  The  message  was  received 
by  him  at  3  p.m.  and  at  3:15  p.m.  lie 
telephoned  Dahlgren.  Both  of  these 
gentlemen  recall  that  the  main  topic  of 
the  conversation  was  the  amount  of 
force  which  could  properly  be  used  by 
Coast  Guard  personnel  in  competing 
with  personnel  of  the  Soviet  ship  in 
attempting  to  retrieve;  a  man  from  the 
Soviet  ship  from  the  sea.  Mr.  Killham 
advised  that  the  Coast  Guard  could 
exercise  its  traditional  responsibility  of 
search  and  rescue  if  the  man  was  in  the 
water.10  It  does  not  appear  that 
Killham  had  been  informed  or  was 
otherwise  aware  of  the  fact  that  the 
Vigilant  and  the  Sovietskaya  Litva  were 
within  the  territorial  waters  of  the 
United  Slates.  Neither  Killham  nor 
Dahlgren  discussed  the  possible  ways, 
other  than  being  retrieved  from  the 
water,  in  which  the  defector  could 
arrive  aboard  the  Coast  Guard  ship. 
Killham  saw  three  issues  raised  by  the 
facts  known  to  him:  The  possibility  that 
the  defection  was  not  genuine  and  that 
it  was  a  Soviet  provocation  attempt;  the 
problem  of  the  proper  amount  of  force 
the  Coast  Guard  could  use  to  retrieve 
the  man  from  the  water:  and.  the 
problem  of  what  to  do  if  the  defector 
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got  ill  the  Vigilant  while  Americans 
remained  on  board  the  Soviet  ship.  He 
advised  Dahlgren  that  the  Coast  Guard 
should  do  nothing  to  entice  the 
defector,  that  until  the  defector  was  on 
board  the  Vigilant  the  State  Department 
could  offer  no  further  advice,  but  that 
once  the  man  was  on  board,  the  State 
Department  should  be  notified. 

Mr.  Killham  later  indicated  that  he 
believes  his  advice  to  Captain  Dahlgrcn 
did  adequately  cover  the  possibility  of 
what  could  be  done  if  the  man 
attempted  to  defect  by  jumping  from 
the  Soviet  ship  into  the  water  but  that 
further  information  was  needed  before 
the  Stale  Department  could  render 
adviec  relative  to  the  problem  of  what 
to  do  if  the  defector  got  in  the  Vigilant 
while  all  or  a  portion  of  the  U.S. 
delegation  or  Vigilant  personnel  were 
still  on  board  the  Soviet  ship.  It  was  for 
this  reason  that  he  advised  Dahlgren 
that  the  State  Department  could  give  no 
further  advice  until  the  defector  was  on 
board  and  the  Stale  Department  so 
notified.  Mr.  Killham  later  indicated 
that  he  did  not  specifically  advise 
Dahlgren  that  the  Coast  Guard  should 
retain  the  defector  until  advice  was 
received  from  the  State  Department  but 
that  he  could  not  imagine  anyone 
returning  a  defector  without  first 
obtaining  such  advice.1  l 

As  soon  as  Captain  Brown  had 
completed  his  telephonic  conversation 
with  Hear  Admiral  Hammond,  he  placed 
a  call  to  Kear  Admiral  Kills,  the  regular 
Commander,  First  Coast  Guard  District, 
who  was  home  on  convalescent  leave. 
The  time  was  1:20  p.m.  when  Brown 
briefed  Ellis  relative  to  the  Vigilant 
message  and  his  conversation  with 
Hammond.  Ellis  indicated  concern  re- 
garding the  possibility  of  a  defection 
because  the  Soviet  vessel  had  entered 
U.S.  territorial  waters  by  proper  invita- 
tion and  a  defection  could  disrupt  the 
talks  of  considerable  interest  to  the 
fishing  industry,  lie  was  also  concerned 
when     he     was     informed      that     U.S. 


personnel  were  still  on  the  Soviet  ship. 
It  was  for  these  reasons  that  he  told 
Brown,  "If  we  get  the  defector,  we 
should  give  him  back."1  After  this 
conversation  was  completed,  Brown 
turned  to  an  officer  on  the  staff  and 
stated,  "We  are  going  to  return  the 
man."  The  time  was  1:30  p.m.  Brown 
then  went  to  the  Communications 
Center  where  he  drafted  and  sent  his 
instructions  in  reply  to  the  Vigilantes 
message.  The  text  of  such  message 
follows: 

A.  YOUR  231743/ NOV  70 

1.  TAKE  NO  DIRECT  OR 
OVERT  ACTION.  HOWEVER  BE 
PREPARED  TO  LAUNCH 
SMALL   BOAT  IMMEDIATELY. 

2.  GET  CDR  EUSTIS  BACK 
ABOARD  USING  ANY  PRE- 
TEXT. 

3.  COMDT  NOTIFIED  OF 
SITUATION. 

4.  IF  MAN  GOES  IN  WATER 
GIVE  USSR  EVERY  OPPOR- 
TUNITY TO  RECOVER.14 

This  message  was  not  received  by  the 
Vigilant  until  3:36  p.m.,  about  2  hours 
after  it  was  released  with  an  operations 
immediate  precedence. 

Meanwhile,  back  in  the  Vigilant, 
Lieutenant  Commander  Pakos  had  al- 
ready taken  steps  to  notify  Commander 
Eustis  of  the  possible  defection.  At 
12:45  p.m.  he  had  sent  a  messenger  to 
the  Soviet  vessel  with  two  old  search 
and  rescue  messages  to  deliver  to  Eustis 
as  a  stratagem  to  get  him  back  aboard 
the  Vigilant.  Eustis  returned  to  tint 
Vigilant  at  12:52  p.m.  and  was  met  by 
Pakos  who  said  nothing  about  the 
possible  defection  until  they  had 
reached  Eustis'  captain's  cabin.  Then; 
Pakos  told  Eustis  all  the  known  feels 
concerning  the  possible  defection  and 
showed  him  the  message  he  had  earlier 
sent  to  the  First  Coast  Guard  District. 
Eustis  concluded  that  even  without 
encouragement     from    anyone    in    the 
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Vigilant  an  attempt  to  defect  was 
inevitable  and  that  such  attempt  would 
most  likely  occur  while  the  ships  were 
unmooring  at  the  conclusion  of  the 
talks.  He  decided  that  the  best  course  of 
action  was  to  continue  the  talks  as  if  no 
indication  of  a  possible  defection  had 
been  noted.  As  a  precaution,  he 
instructed  Pakos  to  ensure  there  was  no 
encouragement  given  to  the  possible 
defector  by  any  member  of  the 
Vigilantes  crew.  Eustis  returned  to  the 
Sovietskaya  Litva  at  about  1:45  p.m., 
and,  while  looking  for  the  conference 
room,  he  met  and  was  engaged  in 
conversation  by  the  Soviet  First  Mate, 
Smilir  S.  Grumaurker. 

As  all  of  the  foregoing  activity  was 
taking  place,  Kudirka  continued  to 
attempt  to  communicate  with  Lieu- 
tenant Lundberg,  by  raising  his  eye- 
brows in  an  inquisitive  manner,  as  if  to 
query  the  propriety  of  the  defection. 
Lundberg,  in  accordance  with  instruc- 
tions received  from  Pakos,  made  no 
response  and  gave  no  signal  to  Kudirka. 
At  about  2  p.m.  Kudirka  threw  a 
package  of  Soviet  cigarettes  to  Lund- 
berg who  was  still  standing  on  the  port 
wing  of  the  Vigilantes  bridge.  Lundberg 
felt  a  bulge  in  the  cigarette  pack,  said 
"thank  you,"  and  smoked  one  of  the 
cigarettes  on  the  bridge  in  an  effort  not 
to  arouse  any  Soviet  suspicion.  He  then 
went  into  the  pilot  house,  tore  open  the 
cigarette  package,  and  found  a  hand- 
written note  about  2  inches  square  with 
handwritten  matter  on  both  sides.  One 
side  read: 

My  dear  Comrade  I  will  up  down 
of  russians  ship  and  go  with  you 
together.  If  it  is  a  possible  please 
give  me  signal.  I  keep  a  sharp 
lookout=Simas 

The  other  side  read: 

I  up  down  in  the  time  when  the 
conference  is  End,  and  your 
delegats  [sic ]  go  into  your  ships  a 
Board!15 


Lundberg  passed  this  note  to  Pakos 
who  immediately  sent  a  messenger  to 
the  Soviet  ship  to  recall  Eustis  to  the 
Vigilant  in  the  same  manner  as  before. 
The  messenger  found  Eustis  still  talking 
to  the  Soviet  First  Mate.  The  conversa- 
tion was  terminated,  and  Eustis  re- 
turned to  his  ship  where  he  was  shown 
Kudirka's  note.  He  prepared  and  re- 
leased, at  2:23  p.m.,  a  message  (date 
time  group  231923Z)  to  the  First  Coast 
Guard  District,  the  text  of  which 
follows: 

A.  MY231743ZNOV70 

1.  VIG  CO  AWARE  OF  SITUA- 
TION. 

2.  NOTE  FROM  SOVIET  CREW 
MEMBER  OF  SOVEFTAUA 
[SIC]  LITVA  INDICATES  ES- 
CAPE ATTEMPT  PLANNED 
WHEN  VIGILANT  IS  READY 
TO  DEPART. 

3.  REQUEST  GAY  HEAD  CG 
HAVE  SUITABLE  BOAT 
STANDING  BY  OUTSIDE 
JETTY  COMMENCING 
231530Q.  BOAT  SHOULD  BE 
INSTRUCTED  TO  REMAIN  FAR 
AWAY  FROM  VIGILANT 
UNTIL  VIGILANT  HAD  DE- 
PARTED SOVIET  VESSEL.  AT 
THAT  TIME  BOAT  SHOULD 
PROCEED  TO  VIGILANT  FOR 
INSTRUCTIONS  AND  BE  PRE- 
PARED TO  PICKUP  MAN  IN 
WATER.16 

Due  to  communications  difficulties  or 
failures,  the  above  message,  with  an 
operations  immediate  precedence,  was 
not  received  by  the  First  Coast  Guard 
District  until  6:38  p.m.  the  same  day. 
After  he  released  the  foregoing  message, 
Eustis  went  to  the  bridge  of  the  Vigilant 
where  he  observed  Kudirka  who  spoke 
to  him  indicating  thai  lit:  might  try  to 
swim  to  the  Vigilant.  Eustis  showed  no 
indication  of  understanding  or  en- 
couragement to  Kudirka.  Eustis  de- 
parted  the  bridge   and  returned  to  the 
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Soviet  vessel  at  2:45  p.m.  He  entered 
the  conference  room  where  the  talks 
were  being  held  and  quietly  informed 
Mr.  Gordon,  the  National  Marine 
Fisheries  Service  representative,  of  the 
possible  defection.  He  suggested  that 
they  try  to  conclude  the  conference  as 
soon  as  possible.  By  the  time  all 
conversations  and  farewell  toasts  were 
completed,  the  time  was  approaching  4 
p.m.  The  unmooring  was  not  immedi- 
ate, however,  because  the  Soviet  Fleet 
Commander  had  earlier  expressed  a 
desire  to  visit  the  Vigilant  Eustis  felt 
obliged  to  invite  a  group  of  about  a 
dozen  Soviet  officers  aboard  the  Vigi- 
lant. They  remained  on  board  a  few 
minutes  and  began  departing  shortly 
after  4  p.m.  in  groups  of  three  or  four 
inasmuch  as  the  transfer  net  would  not 
comfortably  hold  more.  Eustis  stopped 
by  his  cabin  on  the  way  to  the  bridge  to 
make  preparations  for  unmooring  and 
getting  underway. 

Back  in  Boston,  Captain  Brown  had 
gathered  Capt.  William  E.  Murphy, 
Comdr.  John  F.  Curry,  and  Comdr. 
Jerome  V.  Flanagan,  the  Acting  Chief  of 
the  Operations  Division,  the  Chief, 
Intelligence  and  Law  Enforcement 
Branch,  and  the  District  Legal  Officer, 
respectively,  in  his  office  for  a  confer- 
ence. They  discussed  the  prospective 
defection  in  general  terms  and  specifi- 
cally discussed  what  to  do  if  the 
defector  got  into  the  water  or  if  he 
somehow  got  in  the  Vigilant.  They 
talked  about  cases  of  defection  and 
asylum  they  had  read  or  heard  about  in 
the  past.  The  consensus  was  that  a  final 
decision  on  the  issue  of  returning  the 
defector  to  the  Soviet  ship  should  be 
based  upon  guidance  from  the  Com- 
mandant of  the  Coast  Guard  and/or  the 
State  Department.  Flanagan  reiterated 
his  view  that  if  the  defector  got  aboard 
the  Vigilant,  the  Coast  Guard  should 
keep  him  on  board,  take  him  to  Boston, 
and  turn  him  over  to  the  State 
Department  or  Immigration  Service. 
The     conference     terminated     shortly 


before  3:30  p.m.  at  which  time  Brown 
telephoned  Rear  Admiral  Ellis  at  his 
home.  He  told  him  that  he  had  heard 
nothing  further  from  the  Vigilant  (as 
noted  above,  the  Vigilant  message 
advising  him  of  Kudirka's  note  was 
released  at  2:23  p.m.  but  was  not 
received  at  the  District  Headquarters 
until  6:38  p.m.),  and  he  had  received  no 
guidance  from  Coast  Guard  Head- 
quarters in  Washington.  He  then  in- 
formed Ellis  of  the  consensus  of  the 
opinion  of  his  staff  officers  with  whom 
he  had  just  finished  conferring.  Ellis 
stated  that  his  mind  was  not  changed  by 
such  consensus  of  opinion  of  the  staff 
officers  because  there  were  no  known 
new  facts.   7 

Captain  Dahlgren  telephoned  Captain 
Brown  in  Boston  at  3:45  p.m.,  related 
the  advice  Mr.  Killham  had  given  and 
that  the  State  Department  had  re- 
quested to  be  notified  when  the  man 
was  on  board  the  Vigilant.  Shortly 
thereafter,  Captain  Dahlgren  returned  tq 
Rear  Admiral  Hammond's  office  and 
briefed  him  on  what  had  occurred  since 
their  last  meeting. 

Captain  Brown  telephoned  Rear 
Admiral  Hammond  in  Washington  at 
4:12  p.m.  and  stated  that  he  had  not 
received  any  further  information  from 
the  Vigilant.  The  two  men  discussed  the 
nature  of  the  advice  received  from  the 
State  Department.  Hammond  told 
Brown  to  call  Coast  Guard  Headquarters 
when  the  defector  was  on  board  the 
Vigilant.  There  was  no  discussion 
regarding  return  of  the  defector  to  the 
Soviets.  Brown  asked  whether  he  should 
catch  his  regular  commuter  service  to 
his  residence.  Hammond  told  him  that 
there  did  not  appear  to  be  any  reason 
why  he  should  not  go  home.  Captain 
Dahlgren  was  in  Hammond's  office  and 
was  also  on  the  telephone  with  Brown 
and  Hammond  during  the  foregoing 
conversation. 

Ijt*  Gg-)  Wayne  D.  Tritbough,  the 
duty  officer  in  Coast  Guard  Head- 
quarters Flag  Plot,  was  briefed  in  Rear 
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Admiral  Hammond's  office  on  this 
mailer.  II  there  was  a  defection  he  was 
to  be  advised  by  someone  from  the  First 
District  in  Boston  and  he  was  to  pass 
such  information  to  the  State  Depart- 
ment. Tritbough  had  the  impression 
thai  once  the  defector  was  in  the 
Vigilant  the  State  Department  won  Id 
determine  what  further  action  was  to  he 
taken.  He  recalls  having  heard  nothing 
said  concerning  returning  the  defector 
to  the  Soviets. 

At  approximately  4:30  p.m.  Captain 
Dahlgren  telephoned  Mr.  Killham  at  tin; 
State  Department  and  told  him  that  no 
further  information  regarding  the  defec- 
tion had  been  received  from  the  First 
Coast  Guard  District.  He  advised  Kill- 
ham  that  the  Coast  Guard  Flag  Plot 
duty  officer  would  keep  the  State 
Department  informed  if  anything  fur- 
ther developed.  Thereafter,  Killham 
briefed  his  assistant,  Mr.  Fdward  A. 
Mainland,  Desk  Officer,  Bilateral  Sec- 
tion, Office  of  Soviet  Affairs,  Depart- 
ment of  State,  who  was  the  Soviet  Desk 
dulv  officer  for  that  evening.  Neither 
Killham  nor  Mainland  briefed  the  Stale 
Department  Operations  Center  watch 
officer  regarding  ibis  mailer. 

In  Boston,  Captain  Brown  left  his 
office  at  4:30  p.m.  without  further 
discussing  the  matter  with  his  staff. 
Brown  did  not  assign  anyone  on  his 
staff,  and  no  one  assumed,  respon- 
sibility with  respect  to  this  case.  Captain 
Murphy  and  Commander  Curry  did, 
however,  call  the  First  District  Head- 
quarters later  in  the  evening  for 
briefings  on  the  status  of  the  matter. 

The  Defection  and  Resulting  Action. 

Meanwhile,  back  in  the  Vigilant,  evening 
colors  were  held  at  4:08  p.m.,  and  it 
was  dark  within  a  few  minutes  there- 
after. At  4:15  p.m.  only  three  of  the 
Soviet  officers  who  had  been  invited 
aboard  remained  on  the  Vigilant. 
Lieutenant  Commander  Pakos  was  on 
the  port  wing  of  the  bridge.  He  noticed 
Kudirka  was  standing  opposite  him  on 


the  Soviet  ship.  Kudirka  looked  down  at 
the  forecastle  as  if  to  ask  whether  that 
would  be  a  good  place  to  come  aboard 
the  Vigilant.  Pakos  was,  however, 
looking  down  toward  the  boat  deck. 
Kudirka  stared  at  Pakos.  Pakos  shrugged 
his  shoulders.  Kudirka  disappeared  from 
Pakos'  view.  A  few  minutes  later,  at 
about  4:20  p.m.,  Kudirka  surprised 
Pakos  as  lie  appeared  on  the  bridge  of 
ihe  Vigilant.  He  had  apparently  jumped 
from  the  Soviet  ship  to  a  lower  deck 
level  of  the  Vigilant.  Kudirka  embraced 
Pakos  and  called  him  "comrade.11 
Kudirka  seemed  to  be  very  happy. 
Pakos  quickly  removed  Kudirka  from 
the  bridge  and  had  him  taken  to  the 
watchstandcr's  head.  Pakos  assigned  Lt. 
(jg.)  Richard  E.  Burke,  Jr.,  to  guard  the 
defector  but  had  Burke  relieved  by  a 
crewmember  a  few  minutes  later. 
Commander  Eustis  was  still  in  his  cabin 
when  Pakos  arrived  and  reported  that 
the  defector  was  aboard  the  Vigilant. 

Commander  Eustis  concluded  that  he 
would  have  a  problem  if  the  Soviets  had 
observed  or  were  aware  of  the  defec- 
tion. He  went  to  the  bridge  and  there 
observed  ihrec  Soviet  officers  still 
standing  on  the  Vigilant^  flight  deck 
but  making  no  effort  to  return  to  their 
ship.  Eustis  returned  to  his  cabin,  lie 
was  not  aware  of  tin;  specifics  of  U.S. 
policy  regarding  political  asylum  but 
had  heard  of  other  defections,  and  he 
thought  Kudirka  would  be  granted 
asylum.  He  did  not  consider  returning 
Kudirka  to  the  Soviets.  Lieutenant 
Morehouse1.,  the  observer  from  Coast 
Guard  Headquarters,  entered  Eustis' 
cabin  and  was  informed  of  the  defec- 
tion. Eustis  asked  his  advice  to  which 
Morehouse  replied  that  Washington 
should  be  advised.  The  two  officers 
went  to  the  bridge  to  contact  the  First 
Coast  Guard  District  and  report  the  fact 
thai  the  defector  was  on  board  the 
Vigilant.  Lieutenant  Lundberg  was  in- 
terviewing Kudirka  about  this  time.  He 
was  the  first  of  the  Vigilantes  officers  to 
do  so. 
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Commander  Eustis  called  the  First 
District  Headquarters,  requested  a  tele- 
phone patch  with  either  Captain  Brown 
or  Commander  Curry,  and  was  informed 
that  neither  one  of  them  was  available 
as  they  were  en  route  to  their  homes. 
He  then  called  Rear  Admiral  Ellis  at 
5:15  p.m.  Eustis  told  Ellis  that  the 
defector  was  aboard  but  the  Soviets  had 
not  yet  asked  for  his  return.  Ellis 
replied, 

In  view  of  the  nature  of  present 
arrangements  with  them  and  in 
the  interest  of  not  fouling  up  any 
of  our  arrangements  as  far  as  the 
fishing  situation  is  concerned,  I 
think  they  should  know  this  and 
if  they  choose  to  do  nothing,  keep 
him  on  board,  otherwise  put  him 
back.19 

Eustis  acknowledged  these  instructions 
and  commented  that  if  the  defector 
jumped  overboard  from  the  Soviet  ship 
after  having  been  returned  and  as  the 
Vigilant  departed,  he  would  attempt  to 
pick  him  up.  Ellis  replied  that,  in  that 
event,  the  Soviets  should  have  the  first 
opportunity  to  pick  him  up  and  at  the 
same  time  he  cautioned  Eustis  to  make 
sure  the  Vigilant  did  not  preempt  the 
Soviets  in  taking  that  action.  Eustis  then 
stated  that  the  Vigilant  would  get 
underway    shortly   and   he   would   keep 

the  District  advised  of  the  situation  as  it 

i  20 
progressed. 

At  the  conclusion  of  the  telephone 
patch,  Rear  Admiral  Ellis  told  Lt. 
Kenneth  N.  Ryan,  the  duty  officer  at 
the  Rescue  Coordination  Center,  Dis- 
trict Headquarters,  to  contact  Captain 
Brown  and  inform  him  of  the  conversa- 
tion with  Commander  Eustis.  Ellis 
stated  he  realized  that  he  had  inter- 
jected himself  between  Brown  and 
Eustis. 

Back  in  the  Vigilant  the  time  was 
5:20  p.m.  and  Lieutenant  Morehouse 
had  gone  to  Commander  Eustis'  cabin 
and  found  four  Soviets  there,  including 


Fleet  Comdr.  Ivan  A.  Burkal,  Com- 
mander of  the  Lithuanian  Fleet,  and  the 
Soviet  interpreter,  Genrikar  K.  Bal- 
trunar.  Mr.  Gordon  and  Mr.  Obolensky 
were  also  present.  The  Soviets  just  sat 
quietly  without  making  any  conversa- 
tion. No  one  said  anything  about 
Kudirka. 

After  talking  to  Rear  Admiral  Ellis, 
Commander  Eustis  went  to  see  Kudirka. 
He  spoke  with  him  for  a  period  in 
excess  of  one-half  hour,  during  which 
time  Kudirka  staled  he  was  married  and 
his  home  was  Klaipeda,  Lithuania,  a 
Baltic  port  city.  Eustis  was  convinced 
that  Kudirka  was  sincere  in  his  desire 
not  to  return  to  the  Soviet  ship. 

At  5:40  p.m.  the  Vigilant  called  the 
Coast  Guard  Group,  Woods  Hole,  Mass., 
and  requested  a  small  craft  to  rendez- 
vous with  them  for  reasons  of  "utmost 
political  importance."21  At  5:44  p.m. 
the  Woods  Hole  Group  called  Lieu- 
tenant Ryan,  the  duty  officer  at  the 
Rescue  Coordination  Center,  District 
Headquarters,  to  determine  the  reason 
for  the  request.  Ryan  told  them  to  have 
a  "44  fooler"  stand  by  to  assist  the 
Vigilant 

The  Soviet  officers  aboard  the 
Vigilant  indicated  to  Mr.  Obolensky,  at 
aboul  5:45  p.m.,  that  they  knew  a 
crewman  from  their  ship  was  aboard  the 
Vigilant.  Mr.  Obolensky  mentioned  this 
to  Lieutenant  Morehouse  who  was  also 
in  Commander  Eustis'  cabin.  Morehouse 
left  the  cabin,  located  Eustis,  and  told 
him  the  Soviets  knew  the  defector  was 
on  board  the  Vigilant.  They  discussed 
several  courses  of  action  relative  to 
keeping  Kudirka  secure  and  out  of  sight. 
Eustis  was  reluctant  to  go  below  to  his 
cabin  as  he  anticipated  possible  Soviet 
demands  for  the  defector's  return.  The 
Soviets,  however,  made  no  effort  to 
approach  Eustis  for  this  purpose. 

Lieutenant  Ryan  telephoned  Captain 
Brown's  residence  at  5:47  p.m.  in  order 
to  inform  him  of  the  earlier  conversa- 
tion at  5: 15  p.m.  between  Rear  Admiral 
Ellis  and  Commander  Eustis.  Brown  had 
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not  as  yet  arrived  home,  but  upon  his 
arrival  at  about  6  p.m.  lie  immediately 
called  Ryan.  Brown  was  told  of  the 
conversation  between  Ellis  and  Eustis 
and  the  instructions  issued  by  Ellis. 
Ryan  also  told  Brown  of  the  Vigilantes 
request  for  the  small  craft  from  Woods 
Hole.  Brown  commented  to  Ryan  that 
the  preferred  course  of  action  might  be 
to  keep  the  defector  in  the  Vigilant  and 
take  him  to  New  Bedford.  He  then 
directed  Ryan  to  notify  Elag  1*101  at 
Coast  Guard  Headquarters  that  the 
defector  was  aboard  the  Vigilant.  They 
decided,  however,  that  they  should  first 
contact  the  Vigilant  to  ascertain  if  the 
defector  was  still  on  board.  At  6:11 
p.m.  Ryan  reached  the  Vigilant  by 
means  of  a  telephone  patch.  Eustis  left 
the  watchstander's  head,  where  he  was 
talking  to  Kudirka,  to  take  the  call.  He 
told  Ryan  the  defector  was  still  on 
board,  that  Kudirka  was  in  fear  of  his 
life,  and  that  Kudirka  had  indicated  that 
regardless  of  what  the  Coast  Guard  did, 
he  would  go  over  the  side  and  hope  for 
the  best.  Eustis  requested  a  telephone 
patch  be  made  with  Brown. 

The  telephone  patch  with  Brown  was 
completed  at  about  6:15  p.m.  Eustis 
told  Brown  that  the  defector  and  four 
other  Soviets  were  aboard  the  Vigilant, 
that  the  defector  was  sincere  in  his 
intent  to  defect,  and  of  the  defector's 
comments  regarding  going  over  the  side. 
He  also  told  Brown  that  the  Soviets 
knew  the  defector  was  on  board  the 
Vigilant,  but  that  he  thought  the  Soviets 
on  board  the  Vigilant  would  leave  if  so 
requested.  Brown,  at  this  time,  stated, 
'This  is  a  situation  which  is  going  to 
have  to  be  resolved  by  the  State 
Department."  He  instructed  Eustis  to 
request  the  Soviets  to  return  to  their 
ship.  This  conversation  concluded  with 
a  comment  by  Brown  that  he  was  going 
to  call  Bear  Admiral  Ellis.  Brown 
instructed  Lieutenant  Byan  to  wail 
before  calling  Elag  Plot  at  Coast  Guard 
Headquarters.    The  time  was  6:38  p.m. 

Captain   Brown  called  Rear  Admiral 


Ellis  immediately  after  the  foregoing 
conversation  was  terminated,  apologized 
for  interrupting  his  dinner,  told  him  he 
had  just  talked  with  Commander  Eustis 
and  what  the  latter  had  said.  Brown  also 
told  Ellis  that  he  had  instructed  Eustis 
to  keep  the  defector  in  seclusion  and  to 
ask  the  Soviets  on  board  the  Vigilant  to 
leave  in  order  to  give  the  First  District 
time  to  contact  the  Commandant  of  the 
Coast  Guard  for  further  advice.  He 
informed  Ellis  that  the  only  advice  he 
had  received  from  the  Commandant  up 
to  that  time  concerned  what  to  do  in 
the  event  the  defector  jumped  in  the 
water.  He  did  not  tell  Ellis  that  the 
Commandant  wanted  to  be  kept  advised 
of  developments  in  the  case.  Ellis  told 
Brown  that  the  Vigilant  should  not 
return  the  man  without  a  request  from 
the  Soviets,  but  if  they  did  make  such  a 
request  the  defector  should  be  returned 
to  them. 

Captain  Brown  made  a  telephone 
patch  with  the  Vigilant  at  6:45  p.m.  and 
talked  with  Lieutenant  Commander 
Pakos  initially  and  later  Commander 
Eustis.  Pakos  told  him  that  Eustis  was  in 
the  process  of  asking  the  Soviets  to 
return  to  their  ship.  Brown  wanted  to 
know  whether  the  Soviets  had  been 
asked  if  they  desired  the  defector's 
return.  He  told  Pakos  that  if  the*  Soviets 
had  requested  the  defector's  return,  the 
man  was  to  be  returned  to  the  Soviet 
vessel.  Pakos  told  him  that  he  would 
pass  these  instructions  to  Eustis  and 
would  call  him  right  back.  The  time  was 
6:47  p.m.  As  Brown  waited  for  the 
return  call,  he  telephoned  Rear  Admiral 
Ellis  at  6:48  p.m.  and  reported  Com- 
mander Eustis'  earlier  statement  re- 
garding the  possibility  that  the  defector 
would  go  over  the  side  of  the  Soviet 
ship  if  he  was  returned.  The  decision  to 
return  the  defector,  if  so  requested  by 
the  Soviets,  was  not  altered  by  this  bit 
of  information.  At  6:54  p.m.  Eustis 
talked  to  Brown,  acknowledged  that 
Pakos  had  passed  the  instructions  to 
him,    stated    that    the   Soviets  had   not 
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made  a  formal  request  for  the  defector's 
return,  and  expressed  the  opinion  that  if 
the  defector  was  returned  to  the  Soviets 
his  life  would  probably  be  in  jeopardy. 
At  that  point  Brown  directed  Eustis  to 
get  a  positive  answer  from  the  master  of 
the  Soviet  vessel  as  to  whether  he 
wanted  the  defector  returned  to  the 
Soviet  ship.  Brown  again  stated  that  if 
the  Soviets  wanted  the  defector  back  he 
would  be  returned  to  the  Soviet  vessel. 
At  this  point  Eustis  indicated  that  Mr. 
Gordon,  the  representative  of  the 
National  Marine  Fisheries  Service,  De- 
partment of  Commerce,  was  standing  by 
to  offer  his  informed  opinion  on  the 
matter,  but  Brown  stated  the  fisheries 
agent  had  no  responsibility  in  the  case 
of  the  defector.  Eustis  stated  that  he 
anticipated  the  Soviets  would  make  a 
request  for  the  defector's  return  and 
again  commented  that  Kudirka  said  he 
would  make  an  attempt  to  jump  into 
the  water  once  he  was  back  aboard  the 
Soviet  ship. 

Commander  Eustis  was  ordered  by 
Captain  Brown  to  take  all  necessary 
precautions  to  prevent  an  incident  from 
occurring,  particularly  during  the  trans- 
fer of  the  defector  from  the  Vigilant  to 
the  Sovietskaya  Litvcu  Brown  empha- 
sized during  this  conversation  that  there 
must  be  a  formal  request  from  the 
Soviet  master  of  the  defector's  ship 
before  the  defector  could  be  returned. 
The  conversation  was  terminated  at 
7:28  p.m. 

At  7:30  p.m.  Captain  Brown  tele- 
phoned Rear  Admiral  Ellis  and  in- 
formed him  of  Commander  Eustis' 
concern  for  Kudirka's  safely  and  his 
opinion  that  Kudirka 's  life  would  be  in 
jeopardy  if  he  was  returned  to  the 
Soviets.  To  this  Ellis  responded,  "I 
don't  think  we  have  any  reason  to 
believe    that   this  would   happen.  They 


are   not   barbarians 


"2  4    ir 


Ellis  concluded 


that  the  information  regarding  Eustis' 
concern  for  Kudirka's  well-being  did  not 
change  the  situation  so  as  to  affect  his 
earlier  decision  to  return  Kudirka  to  the 


Soviets.  This  telephone  call  concluded 
Ellis'  involvement  in  the  case  for  23 
November  1970.  fie  neither  received 
nor  made  any  additional  calls  con- 
cerning the  matter  that  date. 

At  8  p.m.  the  Soviets  presented  a 
written  document  which  requested 
Kudirka's  return.  The  document  was 
addressed  to  the  Leader  of  the  United 
States  Delegation  as  well  as  the  Captain 
of  the  Vigilant  and  was  signed  by  the 
Captain  of  the  Sovietskaya  Litva, 
Vladimir  M.  Popov.  The  text  of  the 
request  follows: 

During  our  meeting  on  November 
23,  1970,  the  radio  operator 
KUDIRKA  penetrated  into  my 
stateroom,  forced  the  safe,  took 
money  from  the  safe  in  the 
amount  of  3,000  rubles  jumped 
over  the  fender  and  hid  on  your 
vessel.  Request  you  conduct  a 
search  and  return  him  to  my 
vessel.  I  lodge  a  maritime  protest 
on  this  matter.   5 

Commander  Eustis  considered  the  above 
written  request  to  satisfy  Captain 
Brown's  requirement  of  a  "formal 
request." 

At  8:04  p.m.  Mr.  Gordon  placed  a 
telephone  patch  to  someone  he  knew  in 
the  State  Department  but  could  not 
locate  him.  Mr.  Obolensky  and  Mr. 
Gordon  suggested  that  Commander 
Eustis  carry  Kudirka  back  to  the  U.S. 
mainland  and  require  the  Soviets  to  seek 
his  return  to  them  through  diplomatic 
channels.  Lieutenant  Morehouse  advised 
Eustis  that  the  State  Department  should 
be  contacted. 

Commander  Eustis  called  Captain 
Brown  at  8:19  p.m.,  via  telephone 
patch,  informed  him  that  he  had  the 
written  request  for  Kudirka's  return, 
that  he  intended  to  return  the  defeelor 
to  the  Soviet  vessel,  that  the  Vigilant 
would  escort  the  Soviet  vessel  from  the 
territorial  waters  of  the  United  States, 
that  should  the  defector  jump  into  the 
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water  after  having  been  returned  to  the 
Sovietskaya  Litva  the  Vigilant  would 
stand  clear  and  make  no  attempt  to 
rescue  him  unless  his  safety  or  life  was 
in  jeopardy.  Such  plan  of  action  was 
consistent  with  the  instructions  of  Rear 
Admiral  Ellis  as  given  in  the  5:15  p.m. 
conversation  and  with  those  in  Captain 
Brown's  conversation  at  6:45  p.m. 
Brown  told  Eustis  to  proceed  in 
accordance  with  his  total  message. 

Commander  Eustis  informed  the 
Soviets  that  Kudirka  would  be  returned 
to  the  Soviet  ship.  He  then  went  to  visit 
Kudirka  and  asked  him  to  voluntarily 
return  to  the  Soviet  ship.  After  some 
conversation,  Eustis  thought  he  had 
convinced  Kudirka  to  voluntarily  return 
because  Kudirka  went  with  him  from 
the  watchstander's  head  to  the  com- 
manding officer's  cabin.  Upon  arrival  at 
such  cabin,  Kudirka  saw  Fleet  Com- 
mander Burkal,  stopped,  cried  "no,  no," 
turned,  and  ran  away  from  the  cabin. 
Eustis  followed  him,  conversed  with 
him  again,  but  was  unable  to  persuade 
him  to  return  to  the  Soviet  ship. 
Finally,  at  about  9  p.m.,  Eustis  told  ihc 
Soviet  officials  still  on  board  the 
Vigilant  they  could  take  Kudirka  back 
with  them.  At  that  time  the  Soviet 
officers  went  to  talk  with  Kudirka. 
Fleet  Commander  Burkal  spoke  with 
him.  The  conversation  was  heated,  and 
Kudirka  vehemently  insisted  that  he 
would  not  return  to  the  Soviet  ship 
under  any  circumstances.  At  9:30  p.m. 
the  Soviets  had  also  been  unable  to 
persuade  Kudirka  to  voluntarily  return 
to  the  Soviet  ship.  They  were  reluctant, 
however,  to  use  force.  They  requested 
Eustis  to  use  his  crewmen  to  return  the 
defector  to  the  Sovietskaya  Litva. 
Eustis'  refusal  of  such  request  resulted 
in  a  Soviet  request  that  a  telephone  call 
be  placed  for  thein  lo  the  Soviet 
Embassy  in  Washington.  Eustis  asked  his 
radioman  whether  such  a  call  could  be 
made.  Thinking  he  desired  the  line,  the 
radioman  placed  the  call  at  9:45  p.m. 
The     telephone     patch     between     the 


Vigilant  and  the  Soviet  Embassy  re- 
mained open  for  approximately  5 
minutes,  but  no  communication  was 
passed.  Eustis  later  indicated  that  he  did 
not  want  the  Soviets  calling  their 
Embassy  from  his  ship  until  the  Coast 
Guard  and  the  State  Department  had 
been  notified  of  their  desire  to  do  so. 

Back  in  Boston,  immediately  after 
the  8:19  p.m.  tejephone  conversation 
between  Captain  Brown  and  Com- 
mander Eustis,  Lieutenant  Ryan,  who 
had  been  listening  to  that  conversation, 
suggested  to  Brown  that  Coast  Guard 
Headquarters  be  contacted  concerning 
the  case.  Brown  concurred.  At  8:24 
p.m.  Ryan  called  Flag  Plot  at  Coast 
Guard  Headquarters  and  talked  with 
Lieutenant  Tritbough.  He  reported  that 
the  defector  had  gotten  aboard  the 
Vigilant  and  had  asked  to  remain  but 
was  being  returned  at  the  request  of  the 
Soviet  master  and  that  the  defector  was 
being  returned  in  the  custody  of  Soviet 
officials.  Ryan  also  indicated  that  the 
defector  did  not  desire  to  go  back  to  the 
Soviet  ship,  and  it  was  anticipated  that 
he  would  jump  overboard  therefrom  if 
he  had  the  chance.  He  informed 
Tritbough  that  the  Vigilant  was  alerted 
to  this  possibility. 

Lieutenant  Tritbough  had  been 
briefed  on  this  matter  earlier  in  the  day 
and  had  expected  the  telephone  call 
from  Ryan.  He  logged  the  telephone  call 
in  the  Flag  Plot  Log  at  8:30  p.m.  He 
had  taken  notes  of  what  he  considered 
to  be  the  important  points  of  the 
conversation  in  order  to  tclcphonically 
brief  Rear  Admiral  Hammond,  the  Chief 
of  Staff,  the  Assistant  Commandant, 
and  the  Commandant  of  the  Coast 
Guard.  All  the  foregoing  telephone  calls 
were  made  within  15  minutes  after  the 
telephone  call  was  received  from  Bos- 
ton. After  receiving  the  call  from 
Tritbough,  Hammond  concluded  that 
[\\c  information  Tritbough  was  passing 
meant  that  the  return  of  the  defector 
was  in  the  process  ol  taking  place,  or 
had  already   taken   place  by  that  time, 
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and  the  case  was  closed.  In  fact, 
however,  the  return  of  the  defector  did 
not  take  place  until  more  than  3  hours 
later,  as  will  be  subsequently  reported  in 
this  article.  Hammond  also  concluded 
that  the  defector  had  voluntarily  re- 
turned to  the  Soviet  ship.  This  con- 
clusion was  also  erroneous. 

Lieutenant  Tritbough  telephoned  the 
State  Department  Operations  Center  at 
8:45  p.m.  and  talked  with  Mr.  Kevin  J. 
McGuire,  the  assistant  watch  officer. 
Neither  the  senior  nor  the  assistant 
watch  officer  at  the  Operations  Center 
had  received  any  specific  instructions 
concerning  this  case,  but  a  copy  of  the 
Vigilantes  12:43  p.m.  message  was 
posted  on  the  Operations  Center  reading 
board.  Although  there  were  tape  re- 
corders present  in  both  the  Flag  Plot 
duty  office  and  the  State  Department 
Operations  Center,  neither  of  these 
machines  were  functioning.  There  is  no 
transcript  or  recording  of  the  conversa- 
tion between  Tritbough  and  McGuire. 
This  is  unfortunate  because  the  evidence 
is  in  dispute  as  to  what  was  said 
concerning  certain  matters.  Lieutenant 
Tritbough  claims  to  have  used  his  notes 
to  relate  the  substance  of  the  message 
he  had  received  from  Lieutenant  Ryan 
in  Boston  to  McGuire.  He  stales  that  he 
said  the  defector  "is  being  returned " 
and  that  the  Vigilant  would  escort  the 
Soviet  ship  to  international  waters.  He 
further  states  that  he  used  no  words 
which,  in  his  opinion,  suggested  that  the 
matter  had  been  finally  resolved.27 
Tritbough  requested  that  his  report  be 
passed  to  the  Soviet  Desk  within  the 
State  Department.  McGuire,  on  the 
other  hand,  states  that  Tritbough  told 
him  the  case  had  been  resolved.  As 
earlier  noted,  Lieutenant  Tritbough 
denies  using  any  words  which  suggested 
the  matter  had  been  finally  resolved. 
Mr.  McGuire  also  claims  that  he  read  a 
summary  of  their  conversation  to 
Lieutenant  Tritbough  and  the  latter 
approved  it  before  the  conversation 
ended.  Lieutenant  Tritbough   does  not 


recall    any. such    reading   or   giving    his 
approval  of  any  such  summary.28 

Mr.  McGuire,  at  the  suggestion  of  the 
senior  watch  officer,  notified  the 
European  Area  duty  officer  that  evening 
and  Mr.  Mainland,  the  Soviet  Desk  duty 
officer.  Mainland  telephoned  Flag  Plot 
at  Coast  Guard  Headquarters,  awakened 
Lieutenant  Tritbough  at  11:30  p.m., 
and  asked  if  there  were  any  new 
developments  in  the  case.  Tritbough 
informed  Mainland  that  he  had  received 
no  new  information  since  his  last  report 
to  the  Slate  Department,  but  a  situation 
report  was  expected  the  next  morning. 

As  the  foregoing  activity  was  taking 
place  in  Washington,  the  problems  in 
the  Vigilant  had  not  subsided.  Com- 
mander Eustis  and  Lieutenant  Com- 
mander Pakos  discussed  the  situation, 
and  Pakos  had  drafted  a  message  which 
he  proposed  be  sent  to  the  First  District 
and  an  information  copy  be  sent  to  the 
Commandant  of  the  Coast  Guard.  The 
message  recommended  that  the  Vigilant 
depart  the  Soviet  vessel  with  the 
defector  on  board  and  that  the  State 
Department  decide  what  to  do  with  him 
as  an  alternative  to  the  instructions 
issued  to  the  Vigilant  thus  far  in  the 
case.  Eustis  decided  not  to  use  the 
message  because  he  considered  lhat 
sending  an  information  copy  to  the 
Commandant  would  not  be  following 
the  chain  of  command.  He  assumed  that 
Coast  Guard  Headquarters  had  been 
kept  properly  informed.  Instead  of 
sending  the  message,  its  important 
points  were  summarized  as  a  note  for 
Eustis  to  refer  to  in  a  telephone 
conversation  with  Captain  Brown.  The 
three  important  points  of  the  note  were 
that  the  Soviets  were  reluctant  to  use 
their  own  men  to  forcibly  return  the 
defector  to  the  Soviet  ship,  lhat  the 
Soviets  desired  to  consult  with  their 
Embassy  in  Washington,  and  lhat  Euslis 
recommended  an  alternate  solution  of 
the  problem  by  retaining  Kudirka  on 
board  the  Vigilant  and  requiring  the 
Soviets   to   request   his  return   through 
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diplomatic  channels.  Eustis  called 
Brown  at  10:14  p.m.  and  advised  him 
that  the  situation  aboard  the  Vigilant  was 
tense,  and  that  force  would  be  necessary 
to  return  the  defector  to  the  Soviet 
ship.  Eustis  does  not  recall  whether  he 
communicated  all  three  of  the  above 
enumerated  points  to  Brown  because 
during  the  conversation  Brown  said, 
"You  have  your  orders.  You  have  no 
discretion.  Use  whatever  force  is  neces- 
sary. Do  not  let  an  incident  occur." 
Brown's  attitude  was  formal  and  firm  at 
the  time.  Eustis  concluded  that  he  had 
received  a  direct  order  and  that  he  must 
comply  therewith. 

The  Return.  After  his  last  conversa- 
tion with  Captain  Brown,  Commander 
Eustis  returned  to  his  cabin  and 
reluctantly  told  the  Soviets,  "He's  all 
yours."30  The  Soviets  told  Eustis  they 
wanted  to  use  six  men  to  return 
Kudirka.  Eustis  suggested  that  the 
Soviets  then  present  take  Kudirka 
themselves,  but  they  declined  to  do  so. 
He  then  realized  that  they  considered 
that  it  would  not  be  proper  for  them  as 
officers  to  struggle  with  one  of  their 
crew.  For  that  reason,  Eustis  decided 
that  they  would  be  permitted  to  bring 
three  crewmen  aboard  the  Vigilant  in 
order  to  return  Kudirka  to  the  Soviet 
ship.  Eustis  has  later  stated  that  lie 
decided  to  permit  the  Soviets  to  come 
aboard  the  Vigilant  to  remove  Kudirka 
for  three  reasons:  He  felt  that  adverse 
publicity  could  result  from  the  use  of 
Coast  Guardsmen  to  forcibly  return  a 
defector  to  the  Soviets;  if  the  defector 
went  overboard  and  was  lost  while 
Coast  Guardsmen  were  attempting  to 
return  him,  they  might  be  accused  of 
letting  him  escape;  and,  he  was  con- 
cerned with  the  possible  effect  per- 
sonnel participation  in  the  forcible 
return  of  the  defector  would  have  on 
the  morale  of  his  own  crew. 

Five  Soviet  crewmen  were  trans- 
ferred to  the  Vigilant  by  means  of  the 
personnel     net     instead     of     three     as 


authorized  by  Eustis.  These  Soviet 
crewmen  brought  a  blanket,  rope,  and  a 
ball  of  material  which  appeared  to  be 
socks.  A  Soviet  crewman  indicated  the 
ball  of  material  was  to  be  placed  in  the 
defector's  mouth.  One  of  the  Soviet 
crewmen  was  the  second  mate  with 
whom  Ensign  Hughes  had  been  able  to 
converse  earlier  in  the  day.  At  about 
10:45  p.m.  Eustis  escorted  the  Soviets 
to  Kudirka  where  he  again  talked  with 
Kudirka  and  the  Soviet  Fleet  Com- 
mander. Kudirka  persisted  in  his  refusal 
to  return  to  the  Soviet  ship.  He  asked 
for  a  knife  for  the  stated  purpose  of 
killing  himself.  The  request  was,  of 
course,  denied.  Kudirka  told  Eustis  he 
would  fight  anyone  who  tried  to  take 
him  off  the  Vigilant.  At  this  point, 
Eustis  turned  Kudirka  over  to  the 
Soviets.  Before  starting  to  move  to  a 
lower  deck  of  the  ship  with  the  Soviets, 
Kudirka  removed  his  shirt,  emptied  his 
pockets,  and  gave  all  his  personal 
possessions,  including  some  notes, 
books,  and  papers,  to  Eustis.  It  is  noted 
that  none  of  the  rubles  which  the 
Soviets  alleged  Kudirka  had  stolen  were 
in  his  possession  at  this  time. 

The  Soviet  party  started  down  to  the 
lower  decks  with  Kudirka.  As  they 
neared  the  captain 's  cabin,  where  the 
civilians  in  the  U.S.  delegation  were 
located,  Kudirka  broke  away  and 
attempted  to  enter  the  cabin.  He 
managed  to  open  the  cabin  door  before 
he  was  grabbed  by  the  Soviets  who  tried 
to  break  the  grip  he  had  on  the  cabin 
doorknob.  As  this  occurred,  Mr.  Brieze 
attempted  to  push  the  Soviets  away 
from  Kudirka,  but  Mr.  Gordon  in- 
formed him  that  there  had  been  orders 
to  return  Kudirka  and  that  they  must 
not  interfere.  The  Soviets  then  took 
Kudirka  to  the  port  boat  deck.  The  time 
was  about  10:50  p.m.  Eustis  returned  to 
his  cabin  as  mooring  stations  were 
piped,  and  the  word  was  passed  to 
prepare  to  get  underway.  Upon  arrival 
on  the  port  boat  deck,  Kudirka  broke 
loose    from    the   Soviet   party   but  was 
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partially  restrained  by  the  Soviets 
underneath  the  port  motor  lifeboat 
where  the  struggle  continued.  Kudirka 
then  broke  loose,  went  over  the  side  of 
the  port  boat  deck,  and  personnel  in  the 
Vigilant  thought  he  went  overboard  into 
the  water  between  the  two  ships. 
Actually,  however,  he  had  swung  down 
to  the  main  deck.  "Man  overboard"  was 
sounded  throughout  the  Vigilant.  While 
this  action  was  taking  place,  a  large 
number  of  Soviet  crewmen  had  gathered 
at  the  rail  of  the  Soviet  ship.  As  they 
followed  the  struggle  between  the 
Soviets  and  Kudirka  a  few  feet  away  on 
board  the  Vigilant,  they  screamed, 
yelled,  and  pointed,  creating  a  substan- 
tial commotion.  These  crewmen  on  the 
Sovietskaya  Litva  had  seen  that  Kudirka 
had  not  gone  overboard,  and  they  tried 
to  point  him  out  to  his  Soviet  pursuers. 

The  time  was  about  11:00  p.m.  The 
ships  were  moored  about  3  feet  apart. 
Thinking  that  the  defector  might  be 
crushed  between  the  ships  and  recog- 
nizing the  potential  for  trouble  in  this 
tense  situation,  Eustis  gave  the  order  to 
unmoor  the  Vigilant  and  to  get 
underway  immediately.  Inasmuch  as  the 
mooring  lines  were  belayed  or  turned 
around  cleats  aboard  the  Soviet  vessel, 
all  but  two  lines  were  let  go  by  their 
bitter  or  inboard  ends.  The  two  other 
lines  were  cut  with  axes.  During  the 
unmooring,  Eustis  was  on  the  bridge 
and  had  control  of  the  ship.  In  backing 
straight  down  and  standing  clear  of  the 
Soviet  vessel,  the  yard  boom  net  rigged 
from  the  Soviet  ship  knocked  down  the 
Vigilantes  antennas,  carried  away  the 
forward  port  life  lines  and  a  port 
running  light,  and  damaged  three  or 
four  stanchions. 

As  noted  above,  Kudirka  did  not  go 
overboard  as  many  thought  when  he 
broke  away  from  the  Soviets  and  went 
over  the  side  of  the  port  boat  deck.  He 
swung  from  the  port  boat  deck  to  the 
main  deck  and  ran  aft  on  the  port  side 
onto  the  fantail  of  the  Vigilant.  Once  on 
the  fantail,  he  ran  about  as  if  he  did  not 


know  what  to  do  or  where  to  go.  Two 
pursuing  Soviets  arrived  on  the  fantail. 
When  Kudirka  saw  them  he  attempted 
to  climb  over  the  starboard  taffrail  but 
was  grabbed  by  two  Coast  Guardsmen 
who  acted  spontaneously  in  order  to 
prevent  a  person  from  going  overboard. 
Within  seconds  the  two  pursuing  Soviets 
took  custody  of  Kudirka  after  having 
taken  him  away  from  the  two  men  who 
prevented  him  from  going  overboard. 
Two  more  Soviets  arrived  and  joined  in 
the  struggle  to  subdue  Kudirka.  As  they 
dragged  him  toward  the  ladder  leading 
up  to  the  flight  deck,  Kudirka  was 
trying  very  hard  to  escape  from  their 
grasps.  He  was  carried  up  the  ladder  to 
the  flight  deck.  In  the  process  of  doing 
so,  one  Soviet  repeatedly  struck  Ku- 
dirka's  head  against  the  steel  handrail  of 
the  ladder.  Coast  Guard  crewmen  on  the 
fantail  saw  no  blood  or  other  visible 
signs  of  injury  on  Kudirka.  The 
commotion  on  the  fantail  was  not 
reported  to  the  bridge  by  the  crewman 
manning  the  mooring  station  sound- 
powered  telephone. 

Earlier  when  "Man  overboard"  was 
sounded,  Ensign  Hughes  went  to  the 
port  side  of  the  flight  deck  to  look  for 
the  man  in  the  water.  Subsequently  he 
saw  Kudirka  being  brought  up  the 
ladder  from  the  fantail  to  the  flight 
deck  by  the  four  Soviets.  As  the  Soviets 
took  Kudirka  to  the  forward  end  of  the 
flight  deck,  Hughes  was  able  to  stop  one 
of  the  Soviets  from  beating  Kudirka  by 
talking  to  the  Soviet  second  mate  who 
understood  some  English  and  with 
whom  he  had  talked  earlier  in  the  day. 
The  second  mate  passed  directions  from 
Hughes  to  the  rest  of  the  Soviets 
attempting  to  control  Kudirka.  Hughes 
reported  to  the  bridge  that  the  Soviets 
were  having  difficulty  restraining  Ku- 
dirka. He  returned  to  the  flight  deck, 
and  upon  his  arrival  lie  slopped  the 
Soviets  from  beating  Kudirka  and  tying 
him  to  a  winch.  The  Soviets  had  tied  a 
line  around  Kudirka's  neck.  Hughes 
returned  to  the  bridge  and  reported  that 
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the  Soviets  appeared  to  be  trying  to 
seriously  injure  Kudirka.  Lieutenant 
Commander  Pakos  directed  him  to 
prevent  the  Soviets  from  hurting  the 
defector. 

Hughes  returned  and  moved  the 
Soviets  and  Kudirka  further  forward  on 
the  flight  deck.  He  received  instructions 
from  Pakos  to  take  them  to  the  mess 
deck.  When  the  Soviets  refused  to  go  to 
the  mess  deck,  Pakos  ordered  Hughes  to 
take  them  to  the  helicopter  shack  on 
the  forward  end  of  the  flight  deck.  The 
Soviets  took  Kudirka  inside  the  heli- 
copter shack  as  directed.  Hughes  sta- 
tioned two  Coast  Guard  gunners  mates 
outside  the  area  where  the  Soviets  and 
Kudirka  were  located.  Hughes  departed 
briefly,  and  upon  his  return  the  Soviets 
were  again  roughing  up  Kudirka.  Hughes 
was  again  able  to  stop  the  Soviets  by 
talking  to  the  second  mate.  As  indi- 
cated, Hughes  was  able  to  stop  the 
Soviet  brutality  several  times,  but 
whenever  he  was  momentarily  away 
from    the    Soviets    they    resumed    mis- 
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treating  Kudirka. 

Orders  for  the  Vigilantes  crew  to  lay 
below  were  passed  via  the  ship's  public 
address  system.  Hughes  and  the  two 
gunners  mates  had  kept  the  ship's  crew 
off  the  flight  deck,  directing  them  not 
to  get  involved. 

While  Kudirka  was  in  the  helicopter 
shack,  the  Soviets  wrapped  him  in  the 
blanket  and  tied  him  up  with  the  line 
they  had  brought  with  them  from  the 
Soviet  ship.  The  Soviets  attempted  to 
put  the  blanket  over  his  head,  but  he 
successfully  resisted  their  efforts  to  do 
so.  Kudirka  had  fought  vigorously  until 
he  was  completely  bound,  except  for  his 
head,  in  the  blanket.  Finally,  at  11:15 
p.m.  the  Soviets  had  Kudirka  under 
control. 

Commander  Eustis  then  wen!  to  the 
boat  deck  where  Kudirka  had  been 
taken,  observed  him  bound  in  the 
blanket,  and  expressed  to  Kudirka  his 
sympathy    and    personal    concern.    Al- 


though Kudirka  said  nothing,  Euslis 
thought  he  had  been  understood.  Eustis 
has  stated  that  he  saw  no  indication  that 
Kudirka  had  received  physical  injury  at 
that  time.32  Eustis  decided  to  use  one 
of  his  small  boats  to  return  all  the 
Soviets  and  Kudirka  to  the  Sovietskaya 
Litva.  He  instructed  Lieutenant  Com- 
mander Pakos  to  contact  Captain  Brown 
in  order  to  get  his  permission  to  do  so. 

Pakos  reached  Brown  at  11:30  p.m., 
informed  him  of  the  situation,  and 
requested  permission  to  utilize  the 
Vigilan^s  boat  to  return  all  the  Soviets 
and  Kudirka  to  the  Soviet  ship.  After 
receiving  assurance  that  the  weather  and 
sea  were  satisfactory,  Brown  authorized 
the  use  of  the  Vigilantes  boat. 

Ensign  Hughes  was  in  charge  of  the 
unarmed  boat  detail.  At  1 1:40  p.m.  two 
or  three  Soviets  threw  Kudirka,  still 
bound  in  the  blanket,  a  distance  of  2  or 
3  feet  into  the  boat.  He  was  face  down 
in  the  bottom  of  the  boat  with  one 
Soviet  sitting  on  his  head.  The  Vigilantes 
boat  crew  did  not  know  whether 
Kudirka  was  conscious  at  this  time. 
After  all  hands  were  in  the  boat,  it  was 
lowered  into  the  water  at  11:41  p.m. 
One  Soviet  struck  Kudirka  during  the 
trip  between  the  two  ships.  When  the 
boat  reached  the  Soviet  ship,  a  net  was 
lowered  and  the  Soviets  threw  Kudirka 
into  the  net  which  was  raised  to  the 
deck  of  the  Sovietskaya  Ijitva.  From 
that  time  on  it  was  not  possible  for  the 
Vigilantes  boat  crew  to  observe  what,  if 
anything,  was  happening  to  Kudirka. 
After  the  rest  of  the;  Soviets  boarded 
their  ship,  the  small  boat  crew  retrieved 
the  lines  that  were  carried  away  by  the 
Soviet  ship  when  the  Vigilant  got 
underway.  They  also  recovered  the 
Vigilantes  broken  whip  antenna.  The 
small  boat  safely  relumed  lo  ihe 
Vigilant  at  11:55  p.m.  The  Vigilant 
escorted  the  Soviet  vessel  to  interna- 
tional waters.  At  1:05  a.m.  on  24 
November  1970,  the.  Vigilant  sent  a 
message     lo     the     First     Coast     Guard 
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District  reporting  the  transfer  of  Ku- 
dirka  had  heen  accomplished  at  11:55 
p.m.  Sometime  after  Kudirka  was 
returned  to  the  Soviet  vessel,  Com- 
mander Eustis  indicated  to  the  civilians 
aboard  the  Vigilant  that  he  felt  badly 
about  what  had  happened  and  hoped 
the  incident  would  soon  be  forgotten. 
The  Vigilant  returned  to  New  Bedford 
at  3:80  a.m.  on  24  November  1970.33 

Official  and  Public  Reaction.  Tele- 
vision news  programs  reported  the 
President  of  the  United  Stales  was 
outraged  when  he  learned  of  Kudirka's 
return  to  the  Soviets.  Secretary  of  State 
William  P.  Rogers  was  reported  to  have- 
said,  according  to  a  United  Press 
International  report,  that  it  was  un- 
believable to  him  that  the  commander 
of  a  Coast  Guard  vessel  permitted  Soviet 
crewmen  of  a  fishing  boat  to  board  his 
ship  and  forcibly  take  off  a  Lithuanian 
defector.  Demonstrations  to  protest 
the  denial  of  political  asylum  to 
Kudirka  occurred  in  New  York,  Boston, 
Philadelphia,  Cleveland,  and  Chicago.35 
A  subcommittee  of  the  Foreign  Affairs 
Committee  of  the  House  of  Representa- 
tives initiated  a  congressional  investiga- 
tion of  the  case  and  made  periodic 
releases  to  the  news  media  of  news 
concerning  its  proceedings.  Both  the 
Coast  Guard  and  the  State  Department 
also  initiated  investigations  of  their 
own. 

After  receiving  and  reviewing  the 
report  of  the  Board  of  Investigation  in 
the  case,  the  Commandant  of  the  Coast 
Guard  approved  the  recommendation  of 
the  board  concerning  establishing  better 
liaison  with  the  State  Department  and 
initiation  of  a  review  of  the  communi- 
cations difficulties  experienced  by  the 
Vigilant  and  the  First  Coast  Guard 
District  to  determine  what  changes,  if 
any,  may  lie  necessary.  Willi  regard  lo 
the  personnel  aspects  of  the  case,  the 
Commandant  reviewed  the  recommen- 
dations of  the  board  and  look  action  as 
indicated  below: 


Recommendation  1.  That  CAPT 
BROWN  be  awarded  a  General 
Court-Martial  for  trial  on  charges 
of  Dereliction  of  Duty  for  his 
failure  to  inform  the  Comman- 
dant of  the  progress  of  the  case 
and  for  his  failure  to  retain  the 
defector  aboard  the  Vigilant  until 
having  advice  from  proper  au- 
thority. .  .  . 

Recommendation  No.  1  is  con- 
curred in.  In  spile  of  the  fact  that 
CAPT  BROWN  should  have  exer- 
cised independently  his  authority 
as  Acting  District  Commander,  I 
am  convinced  that  he  was  mark- 
edly influenced  in  his  course  of 
action  by  the  forceful  advice  he 
had  received  from  RADM  ELLIS. 
There  is  little  doubt  that  regard- 
less of  the  results  of  a  trial  CAFP 
BROWN's  performance  during 
this  entire  incident  has  seriously 
impaired  his  effectiveness  as  a 
senior  captain  on  active  duty.  For 
these  reasons,  if  CAFF  BROWN 
immediately  submits  a  request  for 
retirement,  1  shall  accept  it  and 
not  refer  the  charge  for  trial,  but 
rather  will  issue  a  Punitive  Letter 
of  Reprimand  under  Article  1 5  of 
the  Uniform  Code  of  Military 
Justice. 

Recommendation  2.  That  RADM 
ELLIS  be  issued  a  Punitive  Letter 
of  Reprimand  from  the  Comman- 
dant for  offering  instruction  or 
advice  without  having  informed 
himself  of  the  facts  and  policy 
necessary  for  a  proper  decision,  all 
lo  the  prejudice  of  good  order  and 
discipline  in  the  service;  that  he  be 
removed  from  command  and 
asked  to  retire  as  soon  as  his 
health  permits  but  not  later  than 
.'$1  January  1971;  and  that  in  the 
interim  he  be  assigned  to  a 
position  of  minimal  responsi- 
bilities. 
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Recommendation  No.  2  is  not 
concurred  in.  It  is  true  that 
RADM  ELLIS  disobeyed  no 
orders;  he  was  not,  in  fact,  in  the 
chain  of  command  at  the  time  of 
the  incident.  Nevertheless,  he  gave 
advice  having  the  force  of  orders 
and  adhered  to  his  position  firmly 
and  even  stubbornly  in  spite  of 
the  fact  that  he  was  informed  that 
principal  staff  officers  were  not  in 
agreement  with  his  position  and  in 
spite  of  the  fact  that  he  knew  that 
advice  had  been  sought  from  the 
Commandant.  His  actions  prompt- 
ing the  recommendation  for  a 
Punitive  Letter  of  Reprimand 
were  such  as  to  make  him  no  less 
responsible  in  the  matter  than 
CAPT  BROWN.  Accordingly,  I 
direct  the  Board  to  embody  the 
misconduct  it  found  to  exist  in  an 
appropriate  charge  or  charges  and 
specifications.  I  find  such  charges 
should  be  referred  for  trial  by 
court-martial.  In  this  instance 
however,  as  in  the  instance  of 
CAPT  BROWN,  there  is  little 
doubt  that  regardless  of  the 
results  of  a  trial,  RADM  ELLIS' 
performance  during  the  incident 
has  seriously  impaired  his  effec- 
tiveness as  a  flag  officer  on  active 
duty.  For  this  reason,  if  RADM 
ELLIS  immediately  submits  a 
request  for  retirement,  I  shall 
accept  it  and  not  refer  the  charge 
or  charges  for  trial,  but  rather  will 
issue  a  Punitive  Letter  of  Repri- 
mand under  Article  15  of  the 
Uniform  Code  of  Military  Justice. 

Recommendation  3.  That  CDR 
EUSTIS  be  issued  an  Adminis- 
trative Letter  of  Reprimand  from 
the  Commandant  for  allowing 
Soviet  crewmembers  aboard  his 
vessel  to  remove  a  Soviet  defector 
without  exercising  upon  the  (sic) 
proper  restraints;  and  that  he  be 


immediately   reassigned  from   the 
Vigilant. 

Recommendation  3  is  concurred 
in  to  the  extent  that  CDR 
EUSTIS  be  issued  an  Administra- 
tive Letter  of  Reprimand  (non- 
punitive).  I  do  not  concur  in  the 
stated  reason  for  the  issuance  of 
this  letter.  I  recognize  that  CDR 
EUSTIS  found  himself  in  a 
difficult  and  trying  situation.  He 
had  been  told  to  use  whatever 
force  was  necessary  to  return  the 
defector  to  his  vessel.  It  is 
apparent  that  he  had  become 
emotionally  affected  by  the  un- 
happy predicament  in  which  the 
defector  had  been  placed.  While  I 
can  sympathize  with  his  position, 
I  cannot  conceive  of  any  com- 
manding officer  interpreting 
orders  authorizing  the  use  of 
necessary  force  so  as  to  permit 
foreign  nationals  to  exercise  au- 
thority on  board  a  Coast  Guard 
vessel,  whether  or  not  proper 
restraints  were  imposed.  CDR 
EUSTIS  erred  in  allowing  the 
Soviet  vessel's  crewmen  to  exer- 
cise any  control  of  the  defector 
while  on  board  the  Vigilant.  His 
error  in  judgment  reflects  an 
inadequate  understanding  of  the 
underlying  principle  of  the  sov- 
ereignty of  a  United  States  naval 
vessel.  Although  his  reprimand  is 
not  to  be  punitive,  I  concur  that 
he  can  no  longer  serve  effectively 
as  Commanding  Officer  of  the 
Vigilant  and  must  be  transferred 
to  other  duty.37 

The  Commandant  of  the  Coast  Guard 
also  noted  in  his  action  on  the 
investigation  of  this  cast1:: 

Although  not  mentioned  in  the 
opinions  or  recommendations, 
hindsight     indicates     that     more 
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aggressive  actions  on  the  part  of 
Coast  Guard  Headquarters  might 
have  altered  the  prosecution  of 
this  incident.  Specifically,  Coast 
Guard  Headquarters  might  well 
have  insisted  on  more  definite 
guidance  from  State  Depart- 
ment. 

The  Secretary  of  Transportation, 
John  A.  Volpe,  reviewed  this  matter  and 
stated: 

I  do  not  concur  in  the  award  of 
court-martial  in  the  case  of  Rear 
Admiral  William  B.  Ellis,  USCG, 
and  Captain  Fletcher  W.  Brown, 
Jr.,  USCG.  It  is  my  considered 
view  that  no  purpose  would  he 
served  by  subjecting  either  RADM 
Ellis  or  Captain  Brown  to  a 
court-martial.  There  is  no  doubt 
that  both  of  these  officers  now 
appreciate  fully  their  serious  error 
of  judgment  in  this  case.  It  is  also 
clear  that  they  have  been  sub- 
jected to  most  extreme  castigation 
from  many  quarters  in  this  nation. 
This,  indeed,  is  a  severe  indict- 
ment for  which  both  they  and 
their  families  have  already  suf- 
fered. 

For  these  reasons,  you  are  di- 
rected to  withdraw  court-martial 
charges  of  any  sort  against  RADM 
Ellis  and  Captain  Brown.  How- 
ever, I  do  fully  concur  in  the 
issuance  of  Punitive  Letters  of 
Reprimand  to  both  officers.  In 
taking  this  action,  I  have  taken 
note  of  the  fact  that  both  officers 
are  submitting  requests  for  im- 
mediate retirement  and  that  these 
requests  will  be  accepted. 

I  approve  of  your  action  in  the 
case  of  Commander  Ralph  W. 
Eustis,  USCG.39 

Some  Precedent,  Current  Policy,  and 
Law    Regarding    Asylum.    On    5   June 


1894  the  Commanding  Officer  of  the 
U.S.S.  Bennington  permitted  17  persons 
who  sought  asylum  as  political  refugees 
to  board  his  ship  while  lying  in  the  port 
of  La  Libertad  in  El  Salvador.  When  the 
Commanding  Officer  was  initially  re- 
quested to  grant  the  refugees  asylum,  he 
refused  to  do  so.  He  later  granted  them 
asylum  after  he  was  assured  that  they 
would  be  summarily  shot  if  they  were 
caught  by  the  forces  of  the  revolution 
which  had  just  seized  control  and 
proclaimed  a  provisional  government  of 
El  Salvador.  It  was  his  expectation  that 
the  asylum  on  board  the  Bennington 
would  last  only  a  few  days  until  the 
refugees  could  be  transferred  to  a 
steamer  bound  for  Panama.  On  the  day 
the  steamer  arrived  in  port,  however, 
the  consul  of  the  United  States  at  EI 
Salvador  and  two  commissioners  from 
the  provisional  government  boarded  the 
Bennington,  and  the  latter  requested  the 
surrender  of  the  refugees  as  common 
criminals.  The  Commanding  Officer  of 
the  Bennington  refused  to  surrender  the 
refugees  without  orders  from  the 
Secretary  of  the  Navy.  The  commis- 
sioners then  appealed  to  him  not  to 
transfer  the  refugees  to  the  steamer  but 
to  hold  them  until  extradition  could  be 
demanded  of  the  United  States  through 
proper  channels.  The  Commanding 
Officer  acceded  to  this  request,  subject 
to  future  instructions  of  the  Secretary 
of  the  Navy.  The  conduct  of  the 
Commanding  Officer  of  the  Bennington 
on  this  occasion  was  characterized  as 
eminently  judicious  and  proper.40 

President  Cleveland  is  quoted,  with 
reference  to  the  Salvadorean  refugees 
case,  as  stating: 

The  Government  of  Salvador 
having  been  over  thrown  by  an 
abrupt  popular  outbreak,  certain 
of  its  military  and  civil  officers, 
while  holly  pursued  by  infuriated 
insurgents,  sought  refuge  on  board 
the  United  Stales  war  ship  Ben- 
nington,   then    lying   in    a   Salva- 
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dorcan  port.  Although  the  prac- 
tice of  asylum  is  not  favored  by 
this  Government,  yet  in  view  of 
the  imminent  peril  which  threat- 
ened the  fugitives,  and  solely  from 
considerations  of  humanity,  they 
were  afforded  shelter  by  our  naval 
commander,  and  when  afterwards 
demanded  under  our  treaty  of 
extradition  with  Salvador  for  trial 
on  charges  of  murder,  arson,  and 
robbery,  I  directed  that  such  of 
them  as  had  not  voluntarily  left 
the  ship  be  conveyed  to  one  of 
our  nearest  ports  where  a  hearing 
could  be  had  before  a  judicial 
officer  in  compliance  with  the 
terms  of  the  treaty.  On  their 
arrival  at  San  Francisco  such  a 
proceeding  was  promptly  insti- 
tuted before  the  United  States 
district  judge,  who  held  that  the 
acts  constituting  the  alleged  of- 
fenses were  political,  and  dis- 
charged all  the  accused  except  one 
Cienfuegos,  who  was  held  for  an 
attempt  to  murder.  Thereupon  I 
was  constrained  to  direct  his 
release,  for  the  reason  that  an 
attempt  to  murder  was  not  one  of 
the  crimes  charged  against  him 
and  upon  which  his  surrender  to 
the  Salvadorean  authorities  had 
been  demanded. 

One  of  the  results  of  the  Salvadorean 
refugees  case  was  that  the  Secretary  of 
the  Navy  issued  a  regulation  substan- 
tially as  it  appears  today  in  Navy 
Regulations: 

0621.  Granting  of  Asylum. 

The  right  of  asylum  for  politi- 
cal or  other  refugees  has  no 
foundation  in  international  law. 
In  countries,  however,  where 
frequent  insurrections  occur,  and 
constant  instability  of  government 
exists,  usage  sanctions  the  grant- 
ing of  asylum;  but  even  in  waters 
of  such  countries,  officers  should 


refuse  all  applications  for  asylum 
except  when  required  by  the 
interests  of  humanity  in  extreme 
or  exceptional  cases,  such  as  the 
pursuit  of  a  refugee  by  a  mob. 
Officers  shall  neither  directlv  nor 
Indirectly  invite  refugees  to  accept 
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lum. 
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On  23  November  1970,  the  date  of  the 
attempted  defection  by  Kudirka,  there 
was  no  similar  Coast  Guard  regulation  in 
force  concerning  asylum. 

Subsequent  to  the  issuance  of  the 
foregoing  Navy  Regulation  before  the 
turn  of  this  century,  other  obligations 
to  grant  asylum  have  been  assumed  by 
the  United  States.  The  plaque  inside  the 
pedestal  of  the  Statue  of  Liberty 
reflects  U.S.  policy  and  includes  the 
following: 

Give  me  your  tired,  your  poor, 
Your  huddled  masses  yearning 

to  breathe  free, 
The  wretched  refuse  of  your 

teeming  shores, 
Send  these,  the  homeless, 

tempest-tossed  to  me: 
I  lift  my  lamp  beside  the 

golden  door! 

On  II  December  1952  Mrs.  IVanklin  I). 
Roosevelt,  U.S.  delegate  to  the  Seventh 
Regular  Session  of  the  General  As- 
sembly of  the  United  Nations,  stated 
that  the  United  States  ".  .  .  would  never 
force  a  refugee  to  return  to  his  country 
of  origin  against  his  will.'  The  U.S. 
Representative  to  the  United  Nations, 
Ambassador  Adlai  Stevenson,  made  the 
following  statement  on  20  April  1961  in 
the  Political  and  Security  Committee  of 
the  General  Assembly  of  the  United 
Nations: 

So  Ions;  as  Americans  remain  a 
free  people,  just  so  long  will  they 
uphold  the  right  of  asylum  as  a 
fundamental  human  right.  This 
will  not  change.  Nor,  I  profoundly 
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believe,  will  the  pressure  to  be 
free  stop.  I  do  not  deny  that  since 
the  war  the  area  of  tyranny  has 
widened  in  some  parts  of  the 
world.  In  these  areas  people 
cannot  protest  their  position  pub- 
licly or  make  clear  their  profound 
desire  for  liberty.  Hut  it  remains  a 
fact  that  thousands  upon  thou- 
sands have  registered  their  protest 
in  the  only  way  open  to  them. 
They  have  escaped. 

Article  14  of  the  Universal  Declaration 
of  Human  Rights,  adopted  by  the 
General  Assembly  of  the  United  Nations 
at  its  Third  Session,  states  that  every 
person  has  a  right  to  seek  and  to  enjoy 
in  other  countries  asylum  from  persecu- 
tion. 7  A  statement  on  U.S.  refugee 
policy  was  made  by  Mr.  Robert 
McCloskey,  Department  of  State  press 
spokesman,  on  I  December  1970,  as 
follows: 

There  has  been  no  change  in 
American  policy  regarding  the 
admission  of  refugees  into  the 
United  States.  Since  the  end  of 
World  War  11  well  over  one  million 
refugees  from  countries  around 
the  world  have,  within  the  scope 
of  our  laws,  been  admitted  to  the 
United  States  for  permanent  resi- 
dence. That,  in  our  judgment,  is 
an  impressive  record.  And  1  just 
wanted  to  make  it  clear  that  there 
has  been  no  change  in  that 
policy.48 

In  addition  to  the  above  indications 
of  an  open  arms  policy  for  political 
asylum  seekers,  the  United  States  is  a 
signatory  to  the  Protocol  Relating  to 
the  Status  of  Refugees  to  which  the 
Senate  advised  and  consented  on  4 
October  1968,  the  President  approved 
on  15  October  1968,  and  which  became 
effective  on  1  November  1968.49 
Article  33  of  the  Convention  Relating 
to    the    Status    of   Refugees,   which    is 


applicable  to  the  United  States  through 
the  Protocol  Relating  to  the  Status  of 
Refugees,  provides  in  paragraph  1  as 
follows: 

Prohibition  of  Expulsion  or  Re- 
turn 

1.  No  Contracting  State  shall 
expel  or  return  ("^fouler1')  a 
refugee  in  any  manner  whatsoever 
to  the  frontiers  of  territories 
where  his  life  or  freedom  would 
be  threatened  on  account  of  his 
race,  religion,  nationality,  mem- 
bership of  a  particular  social 
group  or  political  opinion. 

Article  1A  (2)  of  the  Convention,  as 
modified  by  article  1,  paragraph  2  of  the 
Protocol,  defines  a  refugee  as  a 

person  who  .  .  .  owing  to  well 
founded  fear  of  being  persecuted 
for  reasons  of  race,  religion, 
nationality,  membership  of  a 
particular  social  group  or  political 
opinion,  is  outside  the  country  of 
his  nationality  and  is  unable  or, 
owing  to  such  fear,  is  unwilling  to 
avail  himself  of  the  protection  of 
that  country. 

Finally,  article  IF  of  the  Convention 
slates  tin;  provisions  of  the  Convention 
shall  not  apply  to  any  person  with 
respect  to  whom  there  arc  serious 
reasons  for  considering  that  he  has 
committed  a  serious  nonpolitical  crime 
outside  the  country  of  refuge  prior  to 
admission  to  that  country  as  a  refugee. 
The  Soviets  have  frequently  cited  the 
foregoing  provision  and  at  the  same 
time  have  falsely  alleged  that  the 
refugee  had  committed  some  non- 
political  crime  as  a  stratagem  to  cause 
the  country  of  refuge  to  refuse  to  grant 
asylum  to  escapees.  Accordingly,  any 
such  claim  by  the  Soviets  must  be 
examined  with  care.  Such  an  examina- 
tion is  a  proper  function  of  the 
Department  of  State  as  is  indicated  in 
the  subsequent  recommendations. 
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Resultant     Effect    of    Incident    on 
Certain  Persons.  It  has  been  ascertained 
by   the   author  that  Rear  Admiral  Ellis 
and   Captain   Brown   received  letters  of 
reprimand     and     retired     from     active 
service     in    the    Coast    Guard    on    31 
January    1971   as  contemplated  by  the 
Commandant     of     the     Coast    Guard. 
Commander     Eustis     received     a     non- 
punitive  reprimand  and  has  been  trans- 
ferred    to     new     duties     ashore.     One 
Congressman  is  reported  to  have  stated 
with  regard  to  Eustis,  "I  don't  think, 
the  way  the  system  works,  his  future  in 
the     Coast     Guard     is    very     rosy."5 
Kudirka    is    reported    in    good    health, 
living  in  a  new  apartment  in  his  home 
city  of  Klaipeda,  Lithuania,  and  as  yet 
has  not  been  arrested  by  the  Soviets  for 
his  attempted  defection.  The  captain  of 
the    Sovietskaya    Litva,     Vladimir    M. 
Popov,      is     reported     to     have     been 
court-martialed    and    sent   to   a   Soviet 
labor    camp    apparently    for    failing   to 
prevent    the    attempted    defection    by 
Kudirka.  The  reported  status  of  Kudirka 
may  be  a  surprise  to  many  readers.  The 
Soviets  have  in  the  past,  however,  staged 
news  conferences  to  denounce  the  West, 
using   defectors  who   have  returned  or 
persons  such  as  Kudirka  whose  attempt 
to  defect  was  not  successful.  Some  such 
persons  have  been   arrested,   tried,  and 
punished  after  they  have  been  used  in 
such   propaganda  efforts.  This  may  be 
the     reason     for     Kudirka's     reported 
freedom   and   new   apartment.   His   fate 
may  be  determined  after  a  propaganda 
effort  in  which  the  Soviets  now  seek  his 
cooperation.    1 

It  has  also  been  ascertained  that  the 
Department  of  State  has,  subsequent  to 
23  November  1970,  issued  to  the  Coast 
Guard,  and  all  U.S.  departments  and 
agencies  which  have,  prior  to  this 
incident,  not  been  involved  in  refugee 
and  defector  affairs,  procedures  for 
handling  requests  for  political  asylum 
from  foreign  nationals. 

Recommendations.  The  issue  of 
granting    or    denying    political    asylum 


involves  the  application  of  international 
and  domestic  laws  and  domestic  policies 
to  specific  facts  and  circumstances  in 
each  refugee's  case.  The  decision  to 
grant  or  deny  asylum  also  involves 
political  considerations  and  possibly 
foreign  relations  with  other  nations. 
Such  matters  are  not  normally  under 
the  cognizance  of  the  Coast  Guard, 
Navy,  Army,  Air  Force,  or  the  Marine 
Corps  but  are  properly  matters  adminis- 
tered by  the  Department  of  State.  The 
ultimate  decision  to  grant  or  deny 
political  asylum  to  a  refugee  is, 
therefore,  a  matter  for  the  Department 
of  State  to  handle.  This  is  not  to  say, 
however,  that  every  decision  concerning 
a  refugee  seeking  asylum  must  be  made 
by  the  State  Department.  The  com- 
mander of  any  U.S.  ship,  camp,  or 
aircraft  who  is  confronted  by  a  refugee 
who  has  presented  himself  on  board 
such  ship,  camp,  or  aircraft  and  who  has 
requested  asylum,  must  make  the  initial 
decision  to  grant  or  deny  temporary 
asylum  to  the  refugee.  It  is  submitted 
that  the  above-mentioned  Convention 
and  Protocol  are  implicit  in  requiring  a 
reasonable  inquiry  to  be  made  to 
determine  whether  the  refugee  or 
defector  is  entitled  to  refugee  status 
under  such  Convention  and  Protocol. 
Accordingly,  a  commander  may  grant 
temporary  asylum  and  retain  the  person 
in  U.S.  custody  for  a  sufficient  time  to 
permit  his  status  to  be  determined  and 
the  ultimate  decision  to  be  made  on  the 
issue  of  asylum. 

It  is  recommended  that  a  U.S. 
commander  who  is  confronted  by  a 
person  who  seeks  political  asylum  take 
action  by: 

1.  G  ran  ting  such  person  tempo- 
rary asylum  and  retaining  him  in 
U.S.  custody; 

2.  Ascertaining  as  many  facts  and 
circumstances  concerning  the 
possible  basis  for  the  requested 
asylum  and  the  bona  fide  nature 
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thereof  as  may  be  expeditiously 
obtained; 

3.  Immediately  reporting  all 
known  and  reported  facts  and 
circumstances  concerning  the  mat- 
ter to  superior  authority  via  the 
most   expeditious   means;5      and, 

4.  Retaining  the  person  in  U.S. 
custody  pending  the  receipt  of 
directives  from  competent  su- 
perior authority. 

Under  no  circumstances  should  the 
person  seeking  asylum  be  arbitrarily  or 
summarily  expelled  from  a  U.S.  ship, 
camp,  or  aircraft  pending  determination 
of  his  status.  To  the  extent  circum- 
stances permit,  persons  seeking  asylum 
should  he  afforded  reasonable  care  and 
protection. 


It  is  further  recommended  that 
Article  0621,  U.S.  Navy  Regulations, 
1948,  be  revised  to  reflect  current 
policy  and  procedures  for  granting 
asylum  within  the  Navy  and  the  Marine 
Corps. 


The  sphere  of  the  Navy  is 
international  solely.  It  is  this 
which  allies  it  so  closely  to  that  of 
the  statesman.  Aim  to  be  your- 
selves statesmen  as  well  as  seamen. 
The  biography  and  history  of  our 
profession  will  give  you  glorious 
names  who  have  been  both.  I  trust 
the  future  may  show  many  such 
among  the  sons  of  this  College. 

Alfred  T.  Mahan: 

To  Naval  War  College  Class 

oflW) 
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APPENDIX  I 
CHRONOLOGY  OF  EVENTS 

Monday,  23  November  1970  ! 

8:00  a.m.  U.S.  delegation  boards  Vigilant 

8:49  a.m.  Vigilant  underway 

10:30  a.m.  Vigilant  moored  to  Soviet  ship 

1 1 :00  a.m.  First  overture  of  defection  noted 

12:43  p.m.  Vigilant  sends  message  to  First  Coast  Guard  District 

12:49  p.m.  Message  received 

1:18  p.m.  Captain  Brown  calls  Rear  Admiral  Hammond 

1:20  p.m.  Captain  Brown  calls  Rear  Admiral  Ellis 

1 :26  p.m.  Vigilant  message  doubleheaded  to  Coast  Guard  Headquarters 

1:28  p.m.  Vigilant  message  received  at  headquarters 

1 :30  p.m.  First  Coast  Guard  District  sends  message  to  Vigilant 

1:38  p.m.  Vigilant  12:43  message  sent  to  State  Department 

2:00  p.m.  Kudirka  passes  cigarettes  and  note  to  Lieutenant  Lundberg 

2:23  p.m.  Vigilant  sends  message  to  First  Coast  Guard  District 

2:30  p.m.  Conference  in  Captain  Brown's  office 

2:45  p.m.  Captain  Dahlgren  contacts  Mr.  Killham,  State  Department 

3: 15  p.m.  Mr.  Killham  calls  Captain  Dahlgren 

3:36  p.m.  Vigilant  receives  First  Coast  Guard  District  instructions 

3:30  p.m.  Captain  Brown  calls  Rear  Admiral  Ellis 

3:45  p.m.  Captain  Dahlgren  calls  Captain  Brown 

4:12  p.m.  Captain  Brown  calls  Rear  Admiral  Hammond 

4:20  p.m.  Kudirka  jumps  aboard  Vigilant 

4:30  p.m.  Captain  Dahlgren  calls  Mr.  Killham 

4:30  p.m.  Captain  Brown  left  office  for  home 

5: 15  p.m.  Commander  Eustis  calls  Rear  Admiral  Ellis 

5:40  p.m.  Vigilant  calls  Woods  Hole 

5:44  p.m.  Woods  Hole  calls  RCC 

5:47  p.m.  Lieutenant  Ryan  tries  to  call  Captain  Brown 

6:00  p.m.  Captain  Brown  calls  Lieutenant  Ryan 

6:15  p.m.  Commander  Euslis  calls  Captain  Brown 

6:38  p.m.  First  Coast  Guard  District  receives  VigilanCs  2:23  message 

6:38  p.m.  Captain  Brown  calls  Rear  Admiral  Ellis 

6:45  p.m.  Captain  Brown  calls  Lieutenant  Commander  Pakos 

6:48  p.m.  Captain  Brown  calls  Hear  Admiral  Ellis 

6:5  1  p.m.  Commander  Euslis  (alls  Captain  Brown 

7:30  p.m.  Captain  Brown  calls  Rear  Admiral  Ellis 

8:00  p.m.  Formal  request  for  return  of  Kudirka 

8:04  p.m.  Mr.  Gordon  tries  to  call  his  friend  in  State  Department 
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8: 19  p.m.  Commander  Eustis  calls  Captain  Brown 

8:24  p.m.  Lieutenant  Ryan  calls  Lieutenant  (junior  grade)  Tritbough 

8:30  p.m.  Lieutenant  (junior  grade)  Tritbough  calls  Rear  Admiral  Hammond 

and  other  Coast  Guard  officers  in  Washington 

8:45  p.m.  Lieutenant    (junior    grade)    Tritbough    calls    Mr.    McGuire,   State 

Department 

Call  placed  to  Soviet  Embassy  from  Vigilant 

Commander  Eustis  calls  Captain  Brown 

Soviet  crewmen  board  Vigilant 

Vigilant  unmoors  from  Soviet  ship 

Kudirka  subdued  by  Soviet  crewmen 

Mr.  Mainland  talks  with  Lieutenant  (junior  grade)  Tritbough 

Lieutenant  Commander  Pakos  calls  Captain  Brown 

Kudirka  loaded  in  small  boat 

Kudirka  returned  to  Soviet  ship 

Small  boat  returns  to  Vigilant 

Vigilant  escorts  Soviet  vessel  into  international  waters 

Tuesday,  24  November  1970 
3:30  a.m.  Vigilant  moors  at  New  Bedford 

.f— 
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:45  p.m. 

10 

:14  p.m. 

10 

:30  p.m. 

11 

.00  p.m. 

11 

15  p.m. 

11 

30  p.m. 

11 

30  p.m. 

11: 

40  p.m. 

11: 

50  p.m. 

11: 

55  p.m. 

12: 

00  p.m. 
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LEGAL  ASPECTS  OF  THE  REFUSAL  OF  ASYLUM 


BY  U.S.  COAST  GUARD  ON  23  NOVEMBER  1970 


Louis  F.E.  Goldie 


The  confusion  surrounding  Simas 
Kudirka's  attempt  to  obtain  asylum 
aboard  the  U.S.  Coast  Guard  cutter 
Vigilant  on  23  November  1970  has  led 
to  outrage,  accusations,  recriminations, 
excuses,  and  lame  exculpations  of  some 
of  the  parties  involved  and  the  disgrace 
of  others.  It  has  not  led  to  any 
constructive  change  in  the  public 
promulgations  of  the  relevant  law  and 
procedures.  Much  of  what  has  passed 
provides  a  sad  reminder  of  Dr.  John- 
son's famous  remark,  "Depend  upon  it, 
Sir.  When  a  man  knows  he  is  nboul  to 
be  hanged  in  a  fortnight,  it  concentrates 
his  mind  wonderfully. "  It  is  a  pity  that 
more  concentration  or  clarity  of  mind 
was  not  shown   by   the   participants  in 


the  tragic  little  drama.  Clearly,  most  of 
them  were  without  thought  of  what 
might  happen  to  them  in  2  weeks. 
Clarity  of  mind  should  have  been  aided 
by  the  fact  that  both  Vigilant  and  the 
Russian  mother  ship,  the  Sovetskaya 
Litva,  from  which  Kudirka,  a  Lithu- 
anian national,  sought  to  separate 
himself  permanently  were  both  well 
within  U.S.  territorial  waters  (about  1 
mile  off  Gay's  Head,  Martha's  Vine- 
yard1) during  the  whole  of  the  pathetic 
drama. 

First  of  all  il  is  necessary  In  separate 
the  issue  of  asylum,  per  st\  from  that  of 
the  territorial  integrity  of  the  United 
States  and  of  a  U.S.  warship  and  of  the 
American  flag.  Hence  we  should  go  over 
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some  old  cases  bearing  on  the  former 
point  before  dealing  with  the  problem 
of  asylum. 

Territorial  Integrity  of  the  Receiving 
State.  The  first  is  the  famous  Savarkar 
case.2  This  was  decided  by  the  Perma- 
nent Court  of  International  Arbitration 
in  1911.  Savarkar  was  an  Indian 
revolutionary  (in  a  letter  to  the 
Marseilles  police  authorities,  the  French 
Surele,  transmitting  a  Scotland  Yard 
request  for  cooperation,  called  him  "un 
revolutionnaire  hindou").  He  was  being 
shipped  back  from  England  to  India 
aboard  the  P.  &  0.  liner  Morea  to  face 
charges  of  abetment  of  murder.  On 
reaching  Marseilles,  he  escaped  while  the 
Morea  was  in  port.  He  swam  to  the 
wharf  and  was  running  down  it  when  he 
was  arrested  by  a  brigadier  (tin; 
equivalent  rank  of  sergeant)  of  the 
French  port  police.  The  French  briga- 
dier handed  Savarkar  back  to  the  Indian 
Army  Military  Police  guard  who  had 
been  escorting  Savarkar  back  to  India 
and  who  had  given  chase.  Thanks  to  the 
intervention  of  the  French  police 
officer,  Savarkar  was  taken  back  aboard 
ship.  On  learning  the  facts,  the  French 
Government  protested  to  the  British. 
The  latter  considered  that  their  conduct 
was  within  the  police  arrangement  of 
collaboration  and  the  brigadier's  de- 
livery, being  voluntary,  closed  the  case. 
The  French  Government  was  not 
satisfied  with  this  response.  It  argued 
that  the  brigadier  of  the  port  gendar- 
merie was  mistaken  as  to  his  duties  and 
protested  that  Savarkar  could  only  be 
recovered  by  the  British  if  they  took 
appropriate  legal  proceedings  for  his 
rendition.  This  dispute  came  before  the 
Permanent  Court  of  International  Arbi- 
tration in  1910,  and  it  gave  its  decision 
in  1911.  The  Court  held,  firstly,  that 
since  there  was  a  pattern  of  collabora- 
tion between  tin*  two  countries  re- 
garding the  possibility  of  Savarkar's 
escape  in  Marseilles  and  since  there  was 
neither  force  nor  fraud  in  inducing  the 


French  authorities  to  return  Savarkar  to 
them,  the  British  authorities  did  not 
have  to  hand  him  back  to  the  French  in 
order  for  the  latter  to  hold  rendition 
proceedings.  On  the  other  hand,  the 
tribunal  also  observed  that  there  had 
been  an  "irregularity'  in  Savarkar's 
arrest  and  delivery  over  to  the  Indian 
Army  Military  Police  guard. 

My  second  case  involves  Berthold 
Jacobs,  a  German  refugee  journalist  in 
Switzerland.  In  1936  he  was  kidnapped 
by  the  Nazi  authorities.  They  ap- 
parently disliked  the  kind  of  writing  he 
was  doing  in  the  country  of  his 
adoption.  The  Swiss  Government  pro- 
tested very  strongly  to  the  Nazi  German 
Government  who,  first  of  all,  denied 
that  they  were  answerable  to  Switzer- 
land because  Berthold  Jacobs  was  a 
German  national.  But  on  Swiss  insis- 
tence they  returned  him  to  Switzer- 
land. 

Article  2,  paragraph  4  of  tin;  United 
Nations  Charter  now  reinforces  the 
territorial  integrity  and  political  inde- 
pendence of  states  as  does  the  post- 
World  War  II  decision  of  the  Interna- 
tional Court  of  Justice  in  the  Corfu 
Channel  case.  Albanian  waters  had 
been  mined;  a  British  destroyer  and  a 
British  cruiser  had  suffered  damage. 
Crewmembcrs  had  been  killed  and 
injured.  The  Royal  Navy  then  swept  the 
channel  free  of  mines,  and  the  British 
Government  claimed  reparation  for  the 
killed  and  injured  seamen  and  for  the 
damaged  ships.  The  Court  held  that 
Albania  had  been  wrong  in  mining  the 
channel  and  in  failing  to  give  the 
necessary  warnings.  Accordingly,  she 
owed  an  indemnity  to  the  British 
Government  for  the  daina^''  to  the  ships 
and  for  the  injuries  and  deaths  of  the 
seamen.  On  the  other  banc1,  the  Court 
found  that  the  British  Government  had 
been  wrong  in  sweeping  the  channel. 
The  Corfu  Channel  was  in  Albanian 
territorial  waters,  hence  sweeping  it 
amounted  to  a  denial  of  Albania's 
territorial     integrity     under     article     2, 
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paragraph  4  of  the  charter.  While  this 
case  is  not  about  defectors  or  asylum,  it 
does  underscore  the  importance  of  the 
territorial  integrity  of  states  in  interna- 
tional law  and  points  up  the  prohibition 
against  the  exercise  of  coercive  power 
by  one  country  within  the  lerritory  of 
another.  The  Corfu  Channel  case  em- 
phasizes this  point  because  in  it  the 
exercise  of  power  was  for  general 
international  community  values,  namely 
clearing  an  international  waterway  of 
mines  and  making  it  safe  for  all 
shipping,  irrespective  of  nationality. 

Klimowicz  was  an  East  European 
doctor  who  was  in  London  and  wished 
to  find  asylum  in  England.  This  was  in 
July  1954.  The  Russian  authorities  were 
determined  to  make  his  defection  as 
hard  as  possible,  so  they  had  him 
spirited  aboard  a  Polish  freighter  which 
was  then  departing  for  the  Soviet 
Union.  The  British  port  police  stopped 
the  freighter  while  she  was  in  the  Pool 
of  London,  went  aboard  with  a  writ  of 
habeas  corpus,  and  took  Klimowicz  off. 
The  Russian  exercise  of  force  against 
Klimowicz  was  viewed  as  an  unlawful 
act  of  coercion  by  the  Soviets  within 
British  territory  and  was  resisted  on  that 
ground.  On  the  other  hand,  the  Russian 
representatives  were  entitled  to  partici- 
pate in  the  habeas  corpus  proceedings 
which  followed.  Finally,  Klimowicz  was 
granted  asylum  in  England.5 

Now  we  come  to  a  startling  series  of 
events  which  may  be  collectively  called 
the  Erich  Teayn  case  after  the  main 
actor,  a  very  enterprising  and  deter- 
mined Estonian  seeker  of  asylum  in 
Great  Britain.6  This  was  in  June  1958. 
While  aboard  the  Russian  mother  ship 
Ukraina  engaged  in  fishing  in  the  North 
Sea  off  Northern  Scotland,  Erich  Teayn 
managed  to  gain  the  shore  of  Mainland, 
the  principal  island  of  the  Shetland 
Islands,  a  group  of  very  sparsely 
inhabited  Scottish  islands  to  the  north- 
east of  Great  Britain.  He  was  chased  by 
no  less  than  30  Russian  crewmembers 
who    were    so    determined    to    get    him 


back  that  their  chase  did  not  stop  at  the 
3-mile  limit  or  even  the  water's  edge. 
They  came  ashore  after  their  quarry.  He 
look  refuge  with  a  crofter  who  ap- 
parently called  the  police.  The  local 
constabulary  then  intervened  and  look 
Erich  Teayn  to  the  police  station  at 
Lerwick  and  forbade  the  representatives 
of  the  Russians  from  seeing  him.  He  was 
temporarily  held  under  the  Aliens  Order 
and  finally  was  given  asylum  in  England. 
It  is  interesting  to  note  that  the  only 
debate  about  this  bizarre  event  in  the 
House  of  Commons  was  a  question  to 
the  Foreign  Secretary  whether  the 
British  Government  would  protest  to 
the  Russian  Government  for  the  "in- 
vasion" of  the  territorial  integrity  of  the 
Shetlands  by  30  Russians.  The  British 
note  pointed  out  that  had  Mr.  Teayn 
been  apprehended  by  force  "a  flagrant 
violation'1  of  international  law  would 
have  occurred.7 

There  are,  of  course,  many  other 
areas  of  asylum.  For  example,  there  was 
the  case  of  the  Russian  schoolteacher  in 
New  York.  She  jumped  out  of  a 
high-rise  hotel  building  about  l(>  years 
ago  and  was  badly  injured  while  seeking 
to  escape  from  the  Russian  police  who 
were  trying  to  exercise  Soviet  sov- 
ereignty on  American  soil  by  forcibly 
taking  her  back  to  Russia.  When  she  had 
been  taken  to  the  hospital  and  told  her 
story,  she  was  granted  asylum. 

If  we  clear  our  minds,  hopefully 
without  the  imminence  of  a  hanging, 
we  can  see  that  in  the  cases  I  have  just 
outlined  the  authorities  of  one  country 
have  sought  to  exercise  power  on  the 
soil  of  another.  Thus,  in  considering  the 
recent  debacle,  one  should  remember 
that  since  they  had  no  extraterritorial 
rights  here,  the  Russians  were  deni- 
grating the  territorial  sovereignty  and 
integrity  of  the  United  States.  Without 
the  eon  stmt  of  Vigilant^  Commanding 
Officer  to  their  action,  the  Russians 
who  arrested  Sitnas  Kudirka  could  be 
characterized  as  common  criminals, 
kidnappers  for  example.  Even  with  his 
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consent,  any  excessive  use  of  force  that 
might  have  been  brought  to  bear  could 
not  be  made  lawful  merely  by  virtue  of 
the  commanding  officer's  invitation  or 
nonintervention.  It  merely  was  an 
illegality  aided  and  abetted  by  an  officer 
of  the  U.S.  Coast  Guard.  Let  me  repeat, 
Russian  policemen  have  no  extraterri- 
torial status  or  privileges  here  in  the 
United  States  except  insofar  as  they 
may  be  granted  them  by  the  appropriate 
U.S.  authorities.  And  this  consent 
cannot  condone  what  the  Constitution 
and  laws  of  the  United  States  them- 
selves prohibit.  Be  that  as  it  may, 
without  a  valid  grant,  the  exercise  of 
police  power  by  one  country  on  the  soil 
of  another  is  a  threat  or  use  of  force 
against  the  territorial  integrity  of  the 
host  state.  The  freedom  from  the  threat 
or  use  of  force  which  this  assures  to 
states  is  guaranteed  not  only  in 
traditional  international  law,  but  by 
article  2,  paragraph  4,  of  the  Charter  of 
the  United  Nations.  For,  let  me  stress, 
the  primary  issue  in  all  the  instances  I 
have  cited  is  the  territorial  integrity  of 
the  receiving  state  and  the  abuse  of  that 
territorial  integrity  by  the  authorities  of 
the  state  claiming  to  exercise  power 
over  the  individual.  That  was  exactly 
the  situation  in  the  Kudirka  case,  for, 
let  us  remember,  the  events  in  that  case 
occurred  upon  a  U.S.  Coast  Guard  ship 
which  was  itself  within  the  territorial 
waters  of  the  United  States. 

Asylum.  Paragraph  F  of  article  1  of 
the  United  Nations  Convention  Relating 
to  the  Status  of  Refugees*  (signed  at 
Geneva  on  28  July  19518-thc  United 
States  became  a  party  to  the  Protocol 
consisting  of  Articles  2-34  on  December 
1968  )— by  this  clause  the  Convention 
docs  not  apply  to  persons  regarding 
whom  there  arc  strong  reasons  to 
believe  had  committed  a  nonpolitieal 
crime— a  war  crime  or  a  crime  against 
humanity  as  defined  in  international 
instruments.  Note  that  the  provisions  of 
this  Convention  apply  to  the  receiving 


state's  "serious  reasons  for  considering" 
that  such  crimes  have  been  committed 
by  the  defector.  I  wish  to  draw  your 
attention  to  the  phrase  "serious  reasons 
for  considering."  Unsubstantiated  alle- 
gations by  the  officials  of  the  claiming 
state  that  the  defector  has  committed  a 
serious  crime  of  a  nonpolitieal  nature 
are  not,  in  international  usage,  accepted 
as  valid  reasons  under  this  clause  and 
other  clauses  like  it  for  obligating  the 
receiving  stale  to  refuse  asylum  and 
return  the  would-be  asylec.  There  has  to 
be  something  further.  For  example,  it  is 
standard  practice  of  the  Soviet  Union  to 
allege  some  kind  of  crime  against  most 
people  who  are  seeking  asylum  abroad; 
it  is  a  sort  of  standard  appeal  to  the 
reveiving  state.  For  example,  when  a 
fairly  senior  NKVD  official  called 
Petrov  defected  to  Australia  back  in 
J  956,  the  allegation  was  made  that  he 
had  stolen  funds  from  a  football  club.  (I 
suspect  that  the  Russians  congratulated 
themselves  with  the  thought  that  their 
allegation  involving  the  funds  of  a 
sporting  club  was  a  very  clever  maneu- 
ver and  should  have  a  special  appeal  lo 
the  Australian  mind!)  No  one  believed  it 
because  the  Soviet  authorities  produced 
no  substantiation  that  would  stand  up 
in  a  democratic  country's  court  of  law 
as  "serious  reasons  for  considering"  that 
the  applicant  has  committed  the  type  of 
offense  listed  in  paragraph  F.  Thus, 
when   the  master  of  a  ship  says,  "This 


*F.  The  provisions  of  this  Convention 
shall  not  apply  to  any  person  with  respect  to 
whom  there  are  serious  reasons  for  con- 
sidering that: 

(a)  he  has  committed  a  crime  against 
peace,  a  war  crime  against  humanity,  as 
defined  in  the  international  instruments 
drawn  up  to  make  provision  in  respect  of  such 
crimes; 

(b)  he  has  committed  a  serious  non- 
political  crime  outside  the  country  of  refuge 
prior  lo  his  admission  to  that  country  as  a 
refugee; 

(c)  he  has  been  guilty  of  acts  contrary 
lo  the  purposes  and  principles  of  the  United 
Nations. 
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man  is  a  thief  who  stole  ihrcc  lliousand 
rubles  (about  $3  lliousand  at  inflated 
official  rate)  from  my  sale,"  bis 
unsubstantiated  or  uncorroborated  al- 
legation does  not,  in  the  general 
acceptation  of  the  clause,  stand  up  as  a 
"serious  reason  for  considering'1  that 
the  defector  has  committed  one  of  the 
classes  of  crimes  listed  under  the  above 
article. 

Standardly  an  individual  seeking 
asylum  should  first  be  given  temporary 
asylum.  That  gives  the  receiving  state's 
official  the  opportunity  of  examining 
him.  Furthermore,  if  the  country  from 
whence  he  fled  has  a  desire  to  bave  him 
returned,  it  should  be  heard  on  that 
point,  and  a  decision  can  then  be  made 
cither  granting  the  defector  the  asylum 
he  seeks  or  rendering  him  back.  This  is 
the  claim  the  French  made  in  the 
Savarkar  case,  and  this  lias  been 
international  practice  long  before  the 
United  Nations  Convention  on  the 
Status  of  Refugees  was  written. 

Article  33  of  the  Convention* 
provides  at  least  the  starting  point  of  an 
international  law  obligation  binding  on 
a  receiving  state.  It  requires  that 
whatever  else  the  receiving  state  does 
with  him,  if  it  is  satisfied  as  to  the  status 
of  the  refugee,  it  will  not  expel  or 
return  him  to  any  territories  "where  his 
life  or  freedom  would  be  threatened  on 
account  of  his  race,  religion,  nationality, 


*Article  33,  "Prohibition  of  Expulsion  or 
Return  ('Refoulement,),, 

1.  No  contracting  state  shall  expel  or 
return  ("Refouler")  a  refugee  in  any  manner 
whatsoever  to  the  frontiers  of  territories 
where  his  life  or  freedom  would  be  threatened 
on  account  of  his  race,  religion,  nationality, 
membership  of  a  particular  social  group  or 
political  opinion. 

2.  The  benefit  of  the  present  provision 
may  not,  however,  be  claimed  by  a  refugee 
whom  there  are  reasonable  grounds  for 
regarding  as  a  danger  to  the  security  of  the 
country  in  which  he  is.  or  who,  having  been 
convicted  by  a  final  judgment  of  a  particu- 
larly serious  crime,  constitutes  a  danger  to  the 
community  of  that  country. 


membership  of  a  particular  social  group 
or  political  opinion.'1  One  may  argue, 
perhaps,  that  the  individual  here  may 
have  a  positive  claim  in  international 
law  itself  not  to  be  returned— especially 
if  the  purpose  is  to  try  him  for  high 
treason— the  standard  Soviet  punish- 
ment for  defection  whether  accom- 
plished or  merely  attempted.  This 
appraisal  of  the  article's  meaning  was, 
probably,  the  underlying  assumption  of 
the  position  taken  by  Prince  Sadruddin 
Aga  Khan,  the  United  Nations  High 
Commissioner  of  Refugees  when  he  sent 
his  telegram  to  the  U.S.  Secretary  of 
State.  But  it  is  not,  perhaps,  neces- 
sary to  find  that  article  33  creates  an 
international  law  right  enuring  in 
individuals,  while  agreeing  that,  in  a 
very  real  way,  it  obligates  the  state  to 
respect  the  claim  of  a  bona  fide  refugee. 
Nothing  regarding  the  claims  of  the 
refugee  can  cut  across  the  right  of  a 
state  fully  to  examine  an  individual  to 
determine  whether  in  its  opinion  this 
individual  is  likely  to  abuse  its  hospi- 
tality. Anything  less  would  be  a 
wonderful  way  of  pulling  a  spy  into  the 
receiving  stale's  midst.  Also  a  way, 
perhaps,  for  criminals  to  start  with  a 
clean  sheet.  The  purpose  of  holding  the 
individual  on  the  basis  of  a  temporary 
asylum  only,  and  of  examining  him,  is 
not  only  to  determine  whether  there  is 
an  obligation  to  return  him  but  also 
whether  it  is  in  the  best  interests  of  the 
receiving  slate  to  grant  him  the 
privileges  of  asylum. 

A    Legal    Fiction.    Unfortunately    1 

cannot  leave  the  Kudirka  ease  here. 
There  is  a  further  point  I  am,  in  all 
conscience,  bound  to  discuss.  The 
officer  of  the  Department  of  State  who 
was  contacted  by  the  Coast  Guard 
advised  on  two  points  for  consideration 
and  possible  action.  First,  he  said  "do 
not  encourage  the  potential  defector. 
This  would  not  seem  to  be  practical 
advice  in  the  case  where  the  alien  had 
already    made   up   his   mind.    The  other 
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was  to  confirm,  that  if  Kudirka  were  to 
follow  up  his  announced  intention  and 
jump  from  the  Soviet  ship  into  the  sea, 
he  could  be  rescued  as  a  "mariner  in 
distress."1 1  Is  the  imputation  of  this 
that  he  is  not  to  be  granted  asylum, 
only  hospitalization?  What  if  the  Rus- 
sians sent  a  boat  to  "play  chicken"  or  if 
their  authorities  demanded  his  immedi- 
ate return  after  we  had  rescued  him? 
Should  his  standing  as  a  distressed 
mariner  place  the  Coast  Guard  in  a  more 
privileged  position  regarding  the  rescue 
over  and  above  the  ship  on  which  the 
man  served?  Should  the  Russians  play 
Alphonse  and  say,  "Apres  vous"?  Even 
if  the  Russians  did  stand  back  and  allow 
the  Coast  Guard  to  conduct  the  rescue, 
would  the  United  States,  merely  on  the 
basis  of  Kudirka's  status  as  a  "distressed 
mariner,'"  be  capable  of  withstanding 
the  Russian  demand  for  his  return  after 
the  rescue?  How  can  Kudirka's  standing 
as  a  distressed  mariner  be  an  improve- 
ment on  that  of  being  a  political 
refugee?  Surely  the  Soviet  authorities 
would  have  a  better  case  for  his  return  if 
he  were  a  half-drowned  but  loyal 
Russian.  They  could  claim  that  their 
mother  ship,  being  so  much  larger  than 
the  Coast  Guard  cutter,  had  far  better 
medical  equipment  and  facilities,  and, 
moreover,  it  carried  sick  bay  attendants 
who  could  converse  easily  with  the 
victim.  This  illustrates  a  sad  point. 
Lawyers  have,  down  the  ages,  been 
accused  of  manufacturing  legal  fictions 
in  order  to  befuddle  laymen  and  thus 
the  more  easily  to  earn  large  fees.  Now, 
just  as  the  legal  profession  is  turning  its 
collective  back  on  those  spurious  and 
sometimes  self-defeating  forms  of  argu- 
ment, it  would  appear  that  laymen  are 
going  into  the  business  of  manu- 
facturing those  decoys  of  the  mind  in 
order  to  deceive  themselves. 

An  Issue  of  Legality.  Although  the 
United  States  has  been,  since  1968,  a 
party  to  the  1951  United  Nations 
Convention  on  the  Status  of  Refugees, 


the  current  Naval  Regulation  (Regula- 
tion 0621)  still  opens  with  a  preamble 
more  redolent  of  the  days  of  Professors 
Moore  and  Hyde  than  of  the  present.  It 
states: 

The  right  of  asylum  for  politi- 
cal or  other  refugees  has  no 
foundation  in  international  law. 
In  countries,  however,  where 
frequent  insurrections  occur,  and 
constant  instability  of  government 
exists,  usage  sanctions  the  grant- 
ing of  asylum;  but  even  in  waters 
of  such  countries,  officers  should 
refuse  all  applications  for  asylum 
except  when  required  by  the 
interests  of  humanity  in  extreme 
or  exceptional  cases,  such  as  the 
pursuit  of  a  refugee  by  a  mob. 
Officers  shall  neither  directly  nor 
indirectly  invite  refugees  to  accept 
asylum. 

This  directive  reflects  a  harmony 
with  this  country's  time-honored  senti- 
ment of  remaining  neutral  in  the  civil 
commotions  of  the  South  and  Central 
American  republics.  The  stated  excep- 
tion, in  terms  of  "humanity, "  should  be 
viewed,  in  the  context  of  the  regulation 
as  a  whole,  with  a  degree  of  skepticism 
and,  indeed,  disenchantment.  Its  opera- 
tion turns  on  an  undefined  criterion  to 
be  applied  or  disregarded  by  the  naval 
officer  at  his  discretion— and  risk.  Re 
that  as  it  may,  today  Naval  Regulation 
0621  is  no  longer  congruent  with  the 
laws  of  the  United  States  as  they  are 
now  in  force.  For,  while  the  Naval 
Regulations  may  be  the  naval  officer's 
bible,  they  are  subordinate  regulations 
which  arc  void  if  contrary  to  the 
"supreme  law  of  the  land,"  namely  the 
Constitution,  treaties,  and  statutes  of 
the  United  States.  Clearly,  since  Naval 
Regulation  0621  is  contrary  to  the 
United  Nations  Treaty  on  Refugees  to 
which  the  United  States  has  been  a 
party  since  December  1968,  it  is  now 
invalid  as  it  stands. 
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I  would  like  to  suggest  that  a  new 
subordinate  legislative  act,  a  regulation, 
be  promulgated.  Tins  should  be  public, 
plain  on  the  face  of  it  as  to  its  purpose 
and  meaning  and  consonant  with  the 
laws  and  treaties  now  in  force  in  this 
country.  The  drafters  of  such  a  law 
might  profitably  study  and  adopt 
possible  procedures  whereby  an  official 
within  the  United  Slates,  its  territories 
and  territorial  seas  and  on  the  high  seas, 
be  he  a  policeman  or  a  naval  officer,  can 
routinely  grant  ex  parte  temporary  and 
provisional  asylum,  to  be  followed  up 
by  a  hearing  before  executive  officials  in 
whom  would  be  vested  the  power  of 
determining  finally  whether  the  defec- 
tor or  refugee  may  remain  permanently 
under  the  protection  of  the  United 
States  or  not.  On  the  other  hand,  the 
case  of  an  American  officer  in  a  U.S. 
installation  abroad  or  aboard  a  U.S. 
warship  in  a  foreign  port  or  in  the 
roadsteads,  or  internal  or  territorial 
waters  of  a  foreign  country,  would  not 
necessarily  appear  to  fall  within  the 
Convention;  so  he  should  not  be 
brought  within  the  procedures  just 
outlined.  In  such  cases,  perhaps,  the 
older  principles  and  rules  might  be 
sufficient.  After  all,  they  were  sufficient 
to  warrant  the  extension  of  American 
asylum  to  Svctlana  Aleyevna  at  a  point 
of  time  when  she  was  either  in  India  or 
Switzerland  or  in  transit  between  the 
two. 

Conclusion.  The  blueprint  suggested 
in  the  preceding  paragraphs  would  give 
each  his  due.  The  defector  would  be 
provided  with  the  procedural  opportuni- 
ties of  satisfying  a  tribunal  of  the 
executive  branch  as  to  his  good  faith, 
his  credentials  and  his  claim  to  asylum, 
if  he  did  indeed  have  these  factors  in  his 
lavor.      The     security    services    of    the 


United  Stales  could  have  the  oppor- 
tunity of  attacking  his  claim  on  the 
ground  of  his  previous  criminal  record 
(if  such  were  to  exist)  or  of  his  past 
hostility  to  the  United  States  and  to  the 
political  and  moral  principles  for  which 
it  stands,  or  of  the  strong  possibility 
thai  the  defector  may  be  a  plant  by  a 
foreign  secret  service  to  embarrass  the 
United  States  or  to  give  misleading 
information  or  to  engage  in  espionage  or 
sabotage  activities  under  the  cover  of  his 
slalus  as  an  asylee.  The  commanding 
officer  of  a  unit  to  which  a  defector 
appeals  is  protected  and  so,  through 
him,  is  the  important  principle  of  the 
integrity  of  command.  Finally,  the 
interests  of  the  United  States  are 
protected  in  two  ways.  First,  the  means 
of  protecting  its  security  interests  have 
already  been  indicated.  Second,  if  a 
foreign  country  knows  that  the  grant  of 
asylum  by  an  officer  in  the  first  instance 
is  merely  provisional,  any  attempt  by  its 
representatives  to  recover  the  person  of 
the  asylee  or  put  pressure  on  the  officer 
granting  temporary  protection  for  the 
defector's  return  would  be  an  un- 
warranted and  insulting  intervention  in 
the  domestic  operation  of  the  receiving 
country's  domestic  procedures  and 
could  be  justifiably  resisted  on  that 
ground.  On  the  other  hand,  the  foreign 
country's  claim  to  have  the  asylee 
returned  could  be  heard  by  the 
executive  tribunal  and  taken  into 
account  when  the  final  decision  is 
rendered.  In  conclusion,  I  am  compelled 
to  point  out  that  to  give  the  foreign 
country  standing  to  be  heard  and  the 
assurance  of  full  respect  and  considera- 
tion of  its  claim  would  amount,  in  the 
light  of  article  33  of  the  Convention  as 
well  as  paragraph  F  of  article  2,  to  be 
more  than  the  Convention  itself  re- 
quires. 
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JURISDICTION 


Myres  S.  McDougal 


In  public  and  private  international 
law,  the  word  "jurisdiction"— in  ety- 
mological origin,  speaking  the  law— is 
used  to  refer  to  the  competence  of  a 
state— the  authority  of  a  state  as  recog- 
nized by  international  decision-makers 
and  by  other  states— to  make  law  for, 
and  to  apply  law  to,  particular  events  or 
particular  controversies.  I  emphasize  the 
word  particular  in  order  to  distinguish, 
as  will  be  seen  below,  the  claims  to 
authority  with  which  we  are  here  con- 
cerned from  other  and  more  compre- 
hensive claims  of  state  officials  to  con- 
tinuous control  over  bases  of  power, 
such  as  territory  and  people. 

It  is  in  this  sense— in  the  sense  of 
competence  or  authority  to  prescribe 
and  apply  law  to  particular  events— that 
the  subject  of  Jurisdiction  is  important 
to  Naval  Officers  and  it  is  in  this  sense 
that,  with  your  permission,  I  propose  to 
explore  the  subject.  It  needs  no  empha- 
sis to  this  audience  that  the  Naval 
Officer  is  both  the  agent  of  the  au- 
thority of  one  state  and  a  possible 
object  of  the  application  of  authority  of 
other  states.  The  authority  of  any  par- 
ticular officer  may  not  be  coextensive 
with  that  of  his  state,  depending  upon 
the  hierarchy  of  command  and  degrees 
of  delegation,  but  for  determining  the 
lawfulness  of  a  controverted  exercise  of 
authority  by  or  upon  an  officer  in 
events  involving  other  states,  it  is  com- 
monly    necessary     to      consider     the 


comprehensive   authority   of  a  state   as 
against  other  states. 

It  has  probably  already  been  sensed 
that  this  common  use  of  the  term 
"jurisdiction,"  which  I  suggest  we 
adopt,  is  not  simple.  The  term  does  in 
fact  refer  to  certain  reciprocal  processes 
of  claim  and  of  decision,  of  assertions  of 
authority  by  one  state  against  other 
states  and  of  responding  acceptance  or 
rejection  by  international  decision- 
makers or  other  states,  which  may 
become  quite  complex. 

In  parenthesis,  and  by  way  of 
apology,  may  I  say  that  in  order  to  be 
both  comprehensive  and  brief  I  must  of 
necessity  make  my  remarks  somewhat 
abstract.  The  facts  of  the  controversies 
with  which  we  deal  are,  however,  often 
most  dramatic.  A  citizen  of  the  United 
States  shoots  a  citizen  of  Brazil  on 
board  a  Swiss  plane  in  flight  from 
Shannon  to  Gander.  A  citizen  of  the 
United  States  seeks  to  levy  upon  a 
warship  of  Napoleon  anchored  in  an 
American  harbor,  claiming  the  ship  as 
his  private  property  formerly  seized  by 
violence.  Canadian  officials  invade  New 
York  State  and  set  an  American  barge 
adrift  over  Niagara  Falls.  The  United 
States  shoots  an  artificial  satellite  into 
outer  space,  which  traverses  the  air 
space  of  the  Soviet  Union  as  it  departs 
or  returns.  A  beautiful  lady  from  the 
Soviet  Union  leaps  from  an  upper  floor 
of  the  Soviet  Consulate   in   New  York 
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City  into  the  waiting  arms  of  a  New 
York  policeman.  A  soldier  of  the  United 
States  commits  all  the  crimes  in  the 
book  while  on  holiday  in  France.  A  ship 
flying  the  French  flag  rams  a  Turkish 
ship  in  the  Sea  of  Marmora,  killing 
citizens  of  various  nationalities.  The 
wife  of  the  Chinese  delegate  to  the 
United  Nations  sues  him  for  divorce  and 
alimony  in  New  York  City.  The  United 
States  tests  a  nuclear  weapon  in  the 
Pacific,  and  creates  a  molten  inferno 
where  once  there  was  an  inhabited 
tropical  paradise— and  so  on.  May  I  ask 
you  to  recall,  as  I  talk,  cases  such  as 
these  and  perhaps  other  cases  from  your 
experience  as  an  officer,  or  from  our 
directive,  in  order  to  give  flesh  and 
blood  to  the  very  bare  remarks  I  must 
make? 

For  the  purpose  of  attempting  to 
subdue  the  complexity  of  our  subject,  I 
propose  that  we  organize  our  inquiry 
into  three  main,  though  not  equally 
extensive,  parts: 

First,  and  briefly,  an  examination  of 
the  factual  process  in  which  states 
assert,  as  against  each  other,  claims  to 
exercise  authority  with  respect  to  par- 
ticular events. 

Next,  and  in  somewhat  more  detail, 
an  exploration  of  the  processes  of 
decision  by  which  the  lawfulness  of 
claims,  with  some  being  accepted  and 
some  rejected,  is  determined. 

Finally,  and  as  fully  as  our  time  will 
permit,  an  examination  of  the  more 
important  trends  in  decision  and  estab- 
lished policies  with  respect  to  claims 
relating  to  the  various  spatial  domains: 
land,  waters,  air  space,  and  outer  space. 
This  latter  inquiry  may  enable  us  to 
identify  some  of  the  explanatory  factors 
which  have  conditioned  different 
decisions  and  policies  with  respect  to 
the  different  spatial  domains  and, 
hence,  cautiously  to  project  certain 
possible   developments  into  the  future. 

We  begin  with  brief  reference  to  the 
factual  process  in  which  claims  to  juris- 
diction   are    asserted.    This   process   in- 


cludes certain  claimants  making,  as 
against  each  other,  certain  claims  to  the 
exercise  of  authority,  with  respect  to 
events  occurring  within  different  spa tial 
domains,  by  differing  methods,  for 
various  general  and  specific  objectives, 
and  under  greatly  varying  conditions. 

The  claimants,  who  assert  as  against 
each  other  claims  to  jurisdiction,  are  the 
officials  of  nation-states,  of  territorially 
organized  communities.  As  such  of- 
ficials, they  have  at  their  disposal  cer- 
tain bases  of  power,  including  certain 
continuous,  but  varying,  control  over 
resources,  over  people,  and  over  com- 
munity value  processes. 

The  claims  to  exercise  authority  we 
have  already  described  as  claims  to 
competence  to  make  and  apply  law.  In 
conventional  terms  such  competence  is 
sometimes  described  as  legislative, 
executive,  judicial,  and  administrative. 
Such  conventional  terms  refer,  however, 
more  precisely  to  institutions  rather 
than  to  competences  or  functions.  A 
more  comprehensive  and  scientific 
description  might  make  reference  to 
intelligence,  recommending,  prescribing, 
invoking,  applying,  appraising  and 
terminating  functions.  For  our  immedi- 
ate purposes,  purposes  relevant  to  the 
more  important  concerns  of  the  Naval 
Officer,  a  focus  upon  the  prescribing 
and  applying  functions,  the  making  and 
execution  of  law,  will  perhaps  suffice.  It 
is,  however,  important  to  keep  clearly  in 
mind  the  distinction  alluded  to  above 
between  the  comprehensive  claims  by 
state  officials  to  those  continuous  con- 
trols over  resources,  people,  and  value 
processes  which  constitute  their  general 
and  enduring  bases  of  power  and  the 
more  particular  claims  to  exercise 
authority  with  respect  to  occasional, 
episodic  events  which  are  ordinarily 
described  as  claims  of  jurisdiction.  The 
former  claims  insist  that  "this  is  my 
territory'  or  "this  is  my  national"  or 
"these  are  my  value  processes"  for  all 
purposes;  the  latter  claims  insist  only 
that,     because     of    certain    factors    of 
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spatial  location  or  of  nationality  or  of 
impact  upon  national  interest  and  so  on, 
the  claimant  can  make  law  for  or  apply 
law  to  a  particular  event  in  controversy. 
These  very  different  factual  claims  are 
governed  by  very  different  technical 
rules  which  seek  quite  different  policies. 

The  particular  events  with  respect  to 
which  jurisdiction  is  claimed  may,  of 
course,  occur  in  any  one  of  the  spatial 
domains:  upon  the  territory  of  the 
claimant  state  or  of  another  state,  upon 
the  high  seas,  within  the  air  space  over 
the  claimant  state  or  another  state  or 
the  high  seas,  or  in  outer  space.  The 
complexity  in  institutional  detail  and 
range  of  spatial  impact  of  such  particu- 
lar events  may,  as  was  seen  in  the  cases 
alluded  to  above,  vary  greatly.  The 
actors  in  such  events  may  be  official  or 
non-official,  individual  or  group,  corpo- 
rate or  non-corporate,  national  or  non- 
national,  civilian  or  military.  The  values 
at  stake  in  the  interaction  may  embrace 
security,  power,  wealth,  enlightenment, 
respect,  rectitude,  or  others.  The 
changes  being  contested  may  have  taken 
place  by  agreement  or  by  deprivation,  by 
consent  or  by  coercion.  The  territorial 
range  of  the  impacts  of  the  significant 
events  may  extend  to  one  or  several 
states  and  may  or  may  not  include  the 
state  of  the  claimant.  Resources  af- 
fected may  vary  from  land  to  ships  and 
aircraft  or  spacecraft  or  other  movables, 
and  may  be  variously  located.  States 
other  than  that  of  the  claimant  may  or 
may  not  have  engaged  in  "acts  of  state" 
with  respect  to  the  same  contested  value 
changes  and,  where  such  acts  of  state 
are  asserted,  they  may  be  legislative, 
executive,  or  judicial.  The  state  whose 
prior  acts  of  state  are  invoked  may  or 
may  not  have  been  recognized  by  the 
claimant  or  other  states,  and  so  on. 

The  methods  by  which  claims  are 
asserted  are  commonly  diplomatic  in 
form,  ranging  from  unilateral  assertions 
by  a  single  state  through  the  multiple 
variations  of  group  or  multilateral  claim. 
Yet  omnipresent  behind  the  diplomatic 


forms,  and  employed  in  varying  com- 
binations and  with  differing  degrees  of 
intensity  and  overtness,  are  the  other 
familiar  instruments  of  policy:  ideologi- 
cal, economic,  and  military. 

The  objectives  for  which  officials 
assert  claims  to  jurisdiction  embrace  all 
the  objectives  characteristic  of  the 
nation-state:  in  the  most  abstract  form, 
the  protection  and  enhancement  of  the 
bases  of  power  of  self  and  of  allies,  the 
weakening  and  disintegration  of  the 
bases  of  power  of  enemies  and  potential 
enemies,  and  the  effective  employment 
of  all  available  bases  of  power  for 
maximization  of  all  the  values  of  the 
territorial  body  politic. 

The  conditions  under  which  claims 
are  asserted  include,  again  in  most 
abstract  statement,  all  the  variables  of  a 
global  power  process,  of  a  world  arena 
in  which  the  territorially  organized  com- 
munities which  we  call  states,  and  other 
participants  such  as  transnational  politi- 
cal parties,  pressure  groups,  and  business 
associations,  continuously  engage  each 
other  with  all  instruments  of  policy. 
Among  the  variables,  or  factors,  of 
greatest  significance  for  our  immediate 
purposes,  purposes  of  accounting  for 
past  or  projecting  future  decisions  about 
jurisdiction  may  be  mentioned:  the 
number,  spatial  location,  and  relative 
strength  of  the  participants  in  the  arena; 
the  state  of  technological  development 
for  purposes  of  communication,  trans- 
port, production,  and  destruction;  and 
the  degrees  of  intensity  of  the  partici- 
pants' expectations  of  violence. 

With  this  brief  orientation  in  the 
factual  process  of  claim,  let  us  now  turn 
to  the  other  and  reciprocal  process,  the 
process  of  decision  by  which  the  lawful- 
ness of  asserted  claims  is  determined. 
This  second  process  includes,  in  compre- 
hensive formulation,  certain  established 
decision- makers,  seeking  certain  shared 
objectives,  by  the  elaboration  and  appli- 
cation of  certain  authoritative  princi- 
ples, under  certain  conditions. 

The   decision-makers   established  by 
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the  authoritative  perspectives  of  the 
participants  in  the  world  arena  include, 
of  course,  the  officials  of  international 
tribunals  and  organizations  and  of 
specially  constituted  arbitral  tribunals. 
But  by  far  the  most  important  decision- 
makers, important  both  in  the  quantita- 
tive terms  of  the  number  of  decisions 
made  and  in  the  qualitative  terms  of  the 
significance  of  the  issues  determined, 
are  those  same  nation-state  officials  who 
in  another  capacity  are  mere  claimants. 
The  decisions  of  these  officials  are  taken 
in  countless  interactions  in  foreign 
offices,  special  conferences,  national 
courts,  national  legislatures,  and  so  on. 
It  may  perhaps  bear  emphasis,  because 
so  much  misconception  prevails  upon 
the  point,  that  this  does  not  mean  that 
there  are  no  objective  decision-makers 
for  questions  of  jurisdiction,  or  of  inter- 
national law  generally.  Though  any  par- 
ticular official  of  a  state  may  on  occa- 
sion be  a  claimant  for  his  state,  on 
multiple  other  occasions  he  is  among 
the  officials  of  the  seventy-nine  odd 
states  who  in  a  given  instance  are 
passing  upon  the  lawfulness  of  the 
claims  of  the  officials  of  the  eightieth 
state.  In  this  latter  capacity  the  state 
official  may  be  just  as  objective,  and 
just  as  much  moved  by  perspectives 
shared  in  the  whole  community  of 
states,  as  a  municipal  decision-maker 
upon  internal  problems  is  objective  and 
is  moved  by  perspectives  shared  in  the 
territorial  community  which  he  repre- 
sents. The  duality  in  function  of  nation- 
state  officials  does  not  represent  a  lack 
of  internationalization  and  objectivity 
in  function,  but  rather  a  lack  of  speciali- 
zation and  of  centralization. 

The  shared  objectives  of  the  estab- 
lished decion-makers  of  the  world  arena 
include,  of  course,  the  characteristic 
objectives  of  nation-states  mentioned 
above,  both  of  protecting  bases  of 
power  and  of  promoting  employment  of 
such  bases  in  the  maximum  production 
of  all  values.  Beyond  these,  however,  are 
certain    other    objectives    which    are    a 


function  of  the  fact  that  a  number  of 
such  territorially  organized  communities 
must  interact  in  a  common  world  arena. 
Among  the  objectives  of  this  second 
type  perhaps  the  most  important  is  that 
of  creating  a  certain  stability  in  the 
expectations  of  all  decision-makers  that 
the  aggregate  flow  of  cases  will  be 
handled  in  certain  agreed  ways,  with  a 
minimum  assertion  of  raw,  effective 
power— a  stability  of  expectation  of 
uniformity  in  decision  which  will,  in 
other  words,  permit  rational  power  and 
other  value  calculations  with  a  mini- 
mum disruption  from  unrestrained 
coercion  and  violence.  Still  another  such 
objective  is  that  of  promoting  efficiency 
not  only  in  the  disposition  of  contro- 
versies but  also  in  all  value  interactions 
across  boundaries  and  in  the  exploita- 
tion of  world  resources  best  enjoyed  in 
common.  It  may  be  recalled  that  in  the 
Hydrogen  Bomb  article  the  major  policy 
purpose  which  we  found  to  inspire  the 
whole  regime  of  the  law  of  the  sea  was 
"not  merely  the  negation  of  restrictions 
upon  navigation  and  fishing  but  also  the 
promotion  of  the  most  advantageous— 
that  is,  the  most  conserving  and  fully 
utilizing— peaceful  use  and  development 
by  all  peoples  of  a  great  common 
resource  covering  two-thirds  of  the 
worlds  surface,  for  all  contemporary 
values. "" 

The  principles  which  established 
decision-makers  elaborate  and  apply,  for 
achievement  of  all  these  shared  objec- 
tives, are  of  manifold  reference  and 
varying  degrees  of  generality.  For  brief 
indication,  they  may  be  described  as  of 
three  different  types.  The  first  type  is 
composed  of  those  principles  sometimes 
called  the  "bases"  of  jurisdiction— the 
principle  of  territoriality,  the  principle 
of  nationality,  the  protective  theory, 
the  principle  of  passive  personality,  and 
the  principle  of  universality  in  the  name 
of  which  a  state,  which  has  acquired 
some  effective  control  over  persons  or 
resources,  asserts  its  authority  and  is  in 
fact    authorized    by    external    decision- 
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makers  to  exercise  such  authority  to 
make  and  apply  its  law  to  certain 
particular  events  in  which  such  persons 
or  resources  have  been  involved.  The 
second  type  of  principle  is  composed  of 
those  principles  by  which  a  state, 
though  it  has  acquired  such  effective 
control  over  persons  or  resources, 
decides,  or  is  required  to  decide,  that  it 
will  yield  its  effective  power  in  de- 
ference to  the  "acts  of  state"  or  the 
"immunities"  of  another  state  and 
permit  that  state  to  make  and  apply  its 
law  to  the  events  in  question.  The  third 
type  of  principle  is  constituted  by  those 
principles  which  individualize  both  sets 
of  complementary  principles  indicated 
above,  both  those  embodying  the  pri- 
mary assertions  of  authority  and  those 
embodying  deferences  to  others,  to  take 
into  account  the  special  characteristics 
of  the  various  spatial  domains:  territory, 
the  high  seas,  air  space,  and  outer  space. 
The  point  which  commonly  requires 
most  emphasis  to  non-lawyers  is  that 
these  various  principles  are  not  designed 
as  precise  and  rigid  commands,  arbi- 
trarily dictating  preordained  conclu- 
sions, but  rather  as  flexible  and  mal- 
leable guides  to  rational  and  reasonable 
decision.  A  little  work  with  the  actual 
decisions  quickly  makes  it  clear,  first, 
that  the  major  principles,  asserting 
authority  and  yielding  deference,  are 
complementary  in  form,  permitting 
decision  in  any  direction;  and,  secondly, 
that  within  any  one  set  of  principles  the 
major  concepts  are  so  vaguely  defined  as 
to  permit  the  ascription  of  an  infinite 
variety  of  concrete  meaning,  and  hence, 
the  justification  of  a  considerable  num- 
ber of  alternatives  in  decision.  The 
function  of  the  various  principles  is, 
accordingly,  not  dogmatically  to  dictate 
decision  but  rather  to  focus  the  atten- 
tion of  the  decision-maker  upon  all  the 
significant  features  of  a  context  in 
controversy,  and,  hence,  to  assist  the 
decision-maker  in  assessing  the  relevance 
of  such  features  in  relation  to  each 
other.   Thus,  the  territoriality  principle 


points  to  the  locus  of  events  in  contro- 
versy, and  the  range  of  their  territorial 
impact,  and  emphasizes  the  importance 
of  the  resource  base  in  the  community 
process  in  which  people  apply  institu- 
tions to  resources  for  the  production  of 
values.  The  "territorial"  principle  is,  in 
other  words,  but  an  elliptical  expression 
of  a  "community'  principle.  Similarly, 
the  nationality  principle  points  to  the 
primary  community  allegiance  of  the 
actors  in  an  event  and  emphasizes  the 
importance  of  manpower  and  member- 
ship in  community  value  processes.  The 
protective  principle,  similarly,  in  au- 
thorizing a  state  to  take  measures 
against  direct  attack  upon  its  security 
and  other  values,  though  the  events 
occur  abroad,  constitutes  an  explicit 
recognition  of  the  major  policy  frame- 
work which  we  have  suggested  for  the 
whole  subject  of  jurisdiction.  The 
passive  personality  theory  that  the  state 
of  the  nationality  of  an  injured  party 
has  jurisdiction  wherever  events  occur, 
and  equivalent  theories  permitting  the 
diplomatic  protection  of  citizens 
abroad,  again  emphasizes  the  im- 
portance of  community  membership. 
The  universality  principle,  similarly, 
emphasizes  the  common  interest  of  all 
states  in  repressing  unauthorized  vio- 
lence upon  the  high  seas,  war  crimes, 
slave  trading,  and  comparable  depriva- 
tions of  human  dignity.  The  doctrine  of 
deference  to  the  "acts  of  state"  of 
another  government,  to  turn  to  some  of 
the  complementary  principles,  is  a  clear 
expression  of  the  recognized  need  for 
reciprocal  tolerance  and  of  the  sanction- 
ing fear  of  retaliation.  The  principles 
embodying  immunity  for  state  officials 
and  organs,  for  ambassadors  and  war- 
ships, are,  finally,  expressions  of  con- 
cession to  mutual  dignity  and  efficiency 
in  indispensable  intercourse.  The  func- 
tion of  all  such  principles  might  perhaps 
be  said,  in  sum,  to  be  to  authorize  the 
decision-makers  of  the  state  most  af- 
fected by  any  particular  events  to 
decide    the    law    for   that   event,    upon 
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condition  that  it  take  into  account  the 
degrees  of  involvement  of  the  values  of 
other  states  in  such,  and  other  com- 
parable, events. 

The  conditions  in  the  context  of 
which  established  decision-makers  must 
operate  are,  in  most  general  formula- 
tion, of  course,  the  same  as  for  claim- 
ants. Among  the  factors  most  significant 
for  trend  in  decision  may  be  mentioned, 
however,  both  the  degree  of  inter- 
dependence in  fact  between  states  for 
the  achievement  of  demanded  values 
and  the  degree  to  which  decision-makers 
have  knowledge  of  whatever  inter- 
dependence in  fact  exists.  Such  factors 
may  vitally  affect  both  trends  in  deci- 
sion and  the  sanctions  which  are  avail- 
able for  making  decisions  effective. 

With  orientation  now  in  both  the 
factual  process  of  claim  and  the  authori- 
tative process  of  decision,  let  us  turn, 
finally,  to  the  promised  examination  of 
the  more  important  trends  in  decision 
and  established  policies  with  respect  to 
the  various  spatial  domains. 

We  begin  with  the  land-base  of  a 
state,  and  will  talk  of  "territory," 
though  territory  is  a  legalistic  concept 
which  embraces,  as  is  well  known,  not 
merely  land  but  certain  waters  and  air 
space  as  well. 

It  is  a  commonplace,  today,  of  both 
public  and  private  international  law  that 
the  territorial  principle  of  jurisdiction 
remains  the  most  basic  organizing  prin- 
ciple in  a  world  order  constituted  pri- 
marily of,  and  by,  territorially  organized 
states.  It  is  this  principle  which,  first, 
authorizes  the  decision-makers  of  any 
particular  territorial  community  in 
which  resources  are  located  and  events 
occur,  as  representatives  of  the  com- 
munity most  concerned  with  such  re- 
sources and  most  affected  by  such 
events,  to  prescribe  and  apply  law  with 
respect  to  such  resources  and  events; 
and,  second,  permits  the  decision- 
makers of  all  such  territorial  communi- 
ties, considered  as  a  larger  global  com- 
munity,   to   order,    by    the   process   of 


mutual  deference  and  tolerance  indi- 
cated above  in  application  of  this  prin- 
ciple, the  larger  affairs  transcending  the 
boundaries  of  any  single  community 
with  the  highest  degree  of  economy  and 
fairness  and  the  highest  degree  of  sta- 
bility in  common  expectation. 

One  of  the  clearest  expositions  of 
this  principle,  with  indication  of  its 
roots  and  function,  is  that  of  Professor 
Alf  Ross  of  Denmark.  I  quote: 

It  is  a  historical  fact  that  the 
various  states  are  separated  from 
each  other  and  bounded  terri- 
torially. This  of  course  is  not 
fortuitous  but  deeply  rooted  in 
the  nature  of  the  case.  The  states 
are  primarily  an  organization  of 
power.  Each  of  them  claims  to  be, 
within  a  certain  territory  sepa- 
rated from  others,  the  supreme 
power  in  relation  to  its  subjects  (a 
self-governing  community).  The 
simplest  principle,  almost  a  matter 
of  course,  for  the  individualiza- 
tion and  separation  of  these 
competing  instruments  of  power 
is  the  spatial  or  territorial.1 
Professor  Ross  adds: 

In     conformity    herewith    the 
fundamental     international    legal 
norm  of  the  distribution  of  com- 
petence is  to  the  effect  that  every 
state    is    competent,    and    exclu- 
sively  competent,  within  its  own 
territory  to  perform  acts  which— 
actually  or  potentially— consist  in 
the   working   of   the    compulsory 
apparatus  of  the  state  (the  maxim 
of  territorial  supremacy).2 
The  most  important  aspect,  the  hall- 
mark, of  this  principle  is,  as  Professor 
Ross    indicates,    in    its   prescription    of 
exclusivity  for  the  territorial  sovereign. 
The  principle   serves  not  merely   as  an 
expression  of  the  comprehensive  power 
of  the  territorial  sovereign  to  exercise  its 
authority    over    all   resources,    persons, 
and  activities  located,  acting,  or  occur- 
ring  within    its   domain    but   also   as  a 
prohibition  addressed  to  the  officials  of 
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all  other  states  requiring  them  to  keep 
hands  off  and  out.  It  is,  further,  by  this 
principle  that  the  territorial  sovereign  is 
authorized  to  subordinate  to  its  effec- 
tive power  all  the  various  functional 
groups,  parties,  pressure  groups,  and 
private  associations,  domestic  or  for- 
eign, which  operate  within  its  boun- 
daries. This  notion  of  the  supremacy  of 
the  territorial  sovereign  over  all  non- 
territorial  representatives  is,  indeed, 
basic  to  the  very  conception  of  the 
territorially  organized  state  and  its 
emergence  was  undoubtedly  condi- 
tioned by  the  same  factors  which  condi- 
tioned the  emergence  of  the  nation- 
state.  In  days  when  the  strategy  of 
attack  was  by  horizontal  encirclement 
and  with  primitive  weapons,  spatial  con- 
tiguity, walls,  and  moats,  and  fixed 
boundaries  were  perhaps  found  to  be  an 
indispensable  asset  in  defense;  and 
security  and  the  greater  production  of 
demanded  values  were  found  to  depend 
upon  the  monopolization  of  territorial 
authority  and  control  and  not  in  its 
common  enjoyment  with  functional  or 
other  nonterritorial  competitors. 

It  is  familiar  learning  that  certain 
internal  waters,  a  still  debated  extent  of 
air  space,  and  in  certain  measure  a 
narrow  belt  of  the  oceans,  called  the 
"territorial  sea,"  are  universally  compre- 
hended within  the  concept  of  "terri- 
tory" for  purposes  of  jurisdiction.  The 
degree  of  exclusivity  in  authority  which 
is  claimed  with  respect  to  internal 
waters  and  the  territorial  sea  is,  how- 
ever, commonly  somewhat  less  than 
with  respect  to  land.  The  officials  of 
states  other  than  the  territorial  state  are 
under  certain  conditions  permitted  to 
exercise  authority  with  respect  to  events 
occurring  upon  ships  which  fly  their  flag 
even  when  such  ships  are  in  internal 
waters.  Still  greater  generosity  is  com- 
monly accorded  when  such  ships  are 
traversing  the  territorial  sea;  this 
generosity  is,  of  course,  summed  up  in 
the  much  discussed  right  of  innocent 
passage. 


The  broad  scope  of  the  jurisdiction 
which  state  officials  claim  under  the 
territorial  principle  of  jurisdiction  may 
perhaps  best  be  demonstrated  by 
reference  to  one  subordinate  application 
of  the  principle  which  is  known  as  the 
doctrine  of  "impact  territoriality."  The 
tenor  of  this  doctrine  is  that  even 
though  certain  events  occur  beyond  the 
boundaries  of  the  claimant  state,  per- 
haps even  within  the  domain  of  another 
state,  if  such  events  have  important 
consequences  to  the  value  processes  of 
the  claimant  state,  the  latter  may  law- 
fully apply  whatever  effective  control  it 
may  have  over  the  actors  in  such  events, 
or  the  resources  of  such  actors,  for  the 
reasonable  protection  of  its  interests. 
Thus,  the  United  States  has,  under  this 
doctrine,  justified  the  application  of  its 
antitrust  statutes  to  agreements,  made 
abroad  between  nonnationals,  and  con- 
templating performance  only  abroad, 
when  such  agreements  were  clearly  in- 
tended to  affect  prices  and  production 
within  the  United  States.  Some  other 
states,  as  well  as  a  number  of  American 
lawyers,  have  contested  this  application 
by  the  United  States  of  the  doctrine  of 
impact  territoriality,  contending  that 
the  doctrine  is  only  applicable  to  such 
simple  matters  as  the  shooting  of  guns 
across  boundaries,  but  the  practice  of 
the  United  States  would  seem  to  be  well 
within  the  compass  of  a  broad  policy 
authorizing  decision  by  the  territorial 
community  most  importantly  affected 
by  particular  events. 

For  purposes  of  dispelling  a  common 
misconception,  it  may  be  desirable  to 
mention  also  a  doctrine  converse  to  that 
of  impact  territoriality.  The  import  of 
this  doctrine  is  that  when  a  state  exer- 
cises its  jurisdiction  by  application  of  its 
authority  to  persons  or  resources  actu- 
ally physically  present  within  its  terri- 
torial domain— that  is,  controlling  per- 
sons or  resources  located  within  the 
spatial  sphere  of  its  exclusive  sover- 
eignty—the mere  fact  that  the  exercise 
of   such   jurisdiction   may   have   factual 
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consequences,  factual  effects,  beyond 
the  boundaries  of  the  acting  state, 
whether  upon  the  high  seas  or  in  the 
domain  of  another  state,  is  legally  irrele- 
vant. In  our  contemporary  inter- 
dependent world,  in  which  everybody's 
activities  affect  those  of  everybody  else, 
no  other  conclusion  could  be  tolerable. 
If  a  state's  laws  were  invalid  merely 
because  their  application  has  effects 
upon  the  interests  and  activities  of 
people  beyond  its  boundaries,  govern- 
ment could  not  go  on.  The  application 
by  the  United  States  of  its  antitrust 
laws,  for  example,  to  persons  within  its 
domain  obviously  affects  business  activi- 
ties over  all  the  world;  and  what  is  true 
of  antitrust  laws  is  no  less  true  of 
commercial  laws  generally,  immigration 
laws,  maritime  laws,  monetary  controls, 
and  so  on. 

It  is,  of  course,  from  their  territorial 
base  that  state  officials  project  all  the 
controls  they  assert  over  their  nationals 
abroad  and  over  nonnationals,  through 
the  protective,  passive  personality,  and 
universality  theories,  for  activities 
beyond  the  territorial  domain  of  the 
claimant  state.  The  details  of  all  these 
important  claims  to  authority,  fully 
sanctioned  in  most  part  by  international 
law,  we  must  perforce  leave  to  others  or 
for  another  day.  It  may,  however,  be 
noted  that  the  nationality  principle  ex- 
tends not  only  to  individuals  but  also  to 
ships,  aircraft  and  corporations,  and 
perhaps  even  to  spacecraft,  and  that 
under  the  nationality  principle  the 
United  States  has  asserted  authority  to 
control  its  citizens  in  almost  every 
aspect  of  life,  from  taxes  through  the 
gamut  of  crime  and  regulation  of 
business  activity  to  death  for  treason. 

It  should  be  remembered,  also,  in 
final  consideration  of  the  territorial 
principle,  that  state  officials,  even  when 
they  have  effective  control  over  persons 
and  resources,  may  on  occasion  be 
required  by  certain  principles  of  "act  of 
state"  and  "immunity,"  completely 
complementary  to  the  various  principles 


which  we  "have  been  considering,  to 
forego  the  exercise  of  their  own  au- 
thority and  to  yield  control  to  others. 
The  details  of  these  principles  ramify 
through  various  requirements  with 
respect  to  what  constitutes  appropriate 
legislative,  executive,  and  judicial  acts  of 
state  which  must  be  honored  by  other 
states,  and  through  a  lot  of  relatively 
uninteresting,  though  not  entirely  un- 
important, niceties  with  respect  to  the 
various  exemptions  of  heads  of  state, 
diplomats,  public  ships,  and  public 
corporations  and  agencies. 

From  dull,  dry  land,  let  us  now  turn, 
after  much  too  long,  to  the  oceans  of 
the  world.  Here,  as  you  all  know,  we 
find  a  completely  different  develop- 
ment. Because  of  various  historical 
conditions,  including  most  notably 
perhaps  the  fact  of  a  multipolar  arena, 
exhibiting  a  number  of  relatively  equal 
participants,  and  a  state  of  technological 
and  industrial  development  in  which 
nobody  was  able  to  chase  everybody 
else  off,  emphasis  in  the  law  of  the  sea 
for  some  centuries  has  not  been  upon 
exclusivity  in  use  but  upon  use  in 
common.  The  experience  of  150  years 
at  least  has  shown  that  the  oceans  of  the 
world  can  be  used  concurrently  by  all, 
without  any  special  injury  to  any  one, 
for  the  great  common  advantage.  By 
that  elaborate  set  of  complementary 
doctrines,  known  as  the  customary  law 
of  the  sea,  it  has  been  possible  effec- 
tively to  internationalize  the  oceans  of 
the  world,  without  the  establishment  of 
much  special  international  machinery. 
One  set  of  these  doctrines,  generally 
referred  to  under  the  label  of  "freedom 
of  the  seas,"  was  formulated,  and  is 
commonly  invoked,  to  protect  uni- 
lateral claims  to  navigation,  fishing,  fly- 
ing over  the  oceans,  cable-laying,  and 
other  similar  uses.  The  other  set  of 
doctrines  includes  prescriptions  summed 
up  in  a  wide  variety  of  technical  terms 
such  as  "territorial  sea,"  "contiguous 
zone,'  "jurisdiction,"  "continental 
shelf,"     "self-defense,"     and     so     on, 
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protecting  such  other  interests  as 
security,  enforcement  of  health,  neu- 
trality and  customs  regulations,  conser- 
vation or  monopolization  of  fisheries, 
exploitation  of  the  sedentary  fisheries 
and  mineral  resources  of  the  seabed,  and 
the  conducting  of  naval  manoeuvres, 
military  exercises,  and  other  peacetime 
defensive  activities,  and  so  on. 

The  most  important  elements  in  the 
total  structure  are,  of  course: 

1.  The  confining  of  the  territorial 
belt  to  relatively  narrow  limits; 

2.  The  honoring  of  contiguous  zones 
for  all  important  national  purposes,  in 
the  absence  of  unreasonable  inter- 
ference with  others; 

3.  The  common  use  of  the  broader 
expanses  of  the  oceans  for  the  great 
variety  of  purposes  indicated  above; 

4.  The  notions  of  the  nationality  of 
ships  and  of  the  national  responsibility 
of  states  for  their  ships;  and 

5.  The  law  of  piracy  for  the  repres- 
sion of  unauthorized  violence. 

The  details  of  this  structure  are  perhaps 
already  too  familiar  to  you  and  may  be 
discussed  by  others.  What  I  should  like 
to  emphasize  is  the  high  degree  of 
flexibility  and  adaptability  in  the  whole 
structure,  with  reference  especially  to 
the  overriding  principle  of  common 
interest  and  the  omnipresent  specific 
test,  whatever  its  verbal  formulation,  of 
reasonableness.  Some  of  the  conven- 
tional presentations  of  the  law  of  the 
sea  seem  to  me,  quite  unfortunately,  to 
approach  caricature  of  the  actual 
process  of  decision.  The  most  recent 
report,  the  1956  report,  of  the  United 
Nations  International  Law  Commission, 
with  all  deference  to  the  distinguished 
jurists  who  did  the  work,  does  not,  I 
fear,  entirely  escape  misconception.  Its 
most  grievous  defect  resides  in  a  some- 
what mechanical  overrigidification  of 
many  technical  concepts,  including  both 
the  notions  of  the  freedom  of  the  seas 
and  of  contiguous  zones.  In  Article  66, 
for  example,  only  one  contiguous  zone 
is  provided  for,  and  it  is  confined  to  the 


protection  of  customs,  fiscal  and  sani- 
tary measures.  No  mention  is  made  of 
security.  Some  of  you  will  undoubtedly 
share  with  me,  too,  misgivings  that  the 
ambiguity  in  Article  3  of  the  provision 
with  respect  to  the  territorial  sea  rule 
continues  to  encourage  expansionist 
claims.  From  an  accurate  description  of 
past  practice,  it  may,  of  course,  be  seen 
that  there  is  not  simply  one  contiguous 
zone,  but  multiple  contiguous  zones  for 
all  important  national  interests,  and  that 
security  is  one  of  the  interests  which  has 
been  most  honored  in  prior  practice. 
Freedom  of  the  seas,  similarly,  has  been 
in  practice  regarded  as  no  more  of  an 
absolute  than  any  of  the  other  doctrines 
protecting  unilateral  assertions  of  au- 
thority. The  fact  is  that  in  appropriate 
contexts  all  important  interests,  reason- 
ably asserted,  have  achieved  protection. 

From  all  this,  the  answer  to  the 
question  as  to  the  legality  of  defensive 
zones,  is  not  difficult.  The  answer 
depends  upon  whether  in  context  the 
claim  is  reasonable.  How  high  is  the 
expectation  of  violence?  How  important 
and  how  large  is  the  area  claimed?  What 
is  the  extent  and  the  duration  of  inter- 
ference with  others?  And  so  on. 

Let  us  turn  now  from  the  oceans  of 
the  world  back  to  the  air  space  above 
land.  With  respect  to  this  spatial 
domain,  it  is  familiar  history  how  ex- 
clusivity once  again  prevailed  over  com- 
mon use.  Despite  a  number  of  demands 
at  the  beginning  of  this  century  for  a 
freedom  of  airspace  comparable  to  the 
freedom  of  the  seas,  it  soon  became 
clear  that  vertical  power  could  control 
horizontal  and  that  sovereignty  over 
land  and  territorial  sea  could  not  be 
protected  without  sovereignty  over  air 
space,  and  the  conclusion  was  certain. 
The  history  of  this  development  has 
been  recounted  many  times,  and  before 
this  college  by  the  distinguished  au- 
thority, Professor  John  C.  Cooper.  I  will 
not  repeat  it.  The  essential  point  is  that 
universal  national  practice,  as  consoli- 
dated,    for     examples,     in     the     Paris 
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Convention  of  1919  and  the  Chicago 
Convention  of  1944,  has  established 
that  same  exclusivity  of  jurisdiction  of 
the  territorial  sovereign  for  overlying 
airspace  as  for  underlying  land.  With  the 
elaborate  qualifications  to  this  exclu- 
sivity created  by  various  conventions  in 
the  interest  of  international  commerce, 
we  need  not  now  concern  ourselves.  The 
customary  doctrine  does  not  recognize 
even  such  right  of  innocent  passage  as 
qualifies  the  territorial  sea. 

Finally,  we  reach  that  domain  of 
most  contemporary  speculative  interest, 
the  outer  spaces.  To  pose  the  problem  it 
is  convenient  to  quote  a  few  remarks 
from  a  column  by  Roscoe  Drummond 
entitled  "The  Blue  Wild  Yonder": 

Soon  this  will  be  no  theoretical 
matter.  The  United  States,  the 
Soviet  Union  and  Britain  have 
announced  that  they  are  building 
satellites  to  revolve  200  to  300 
miles  above  the  earth's  surface 
and  are  planning  to  dispatch  a  few 
high-altitude  rockets  beyond  the 
earth's  atmospheric  coat.  The 
scientists  foresee  manned  space 
stations  coasting  in  the  earth's 
orbit  for  indefinite  periods,  useful 
for  refueling  space  ships  and  for 
astronomical  and  physical  re- 
search. Next  step:  experimental 
flights  to  the  moon;  scheduled 
flights  later. 

The  lawyers  are  just  beginning 
to  get  a  slippery  grip  on  the  legal 
aspects  of  outer  space,  issues  of 
overhead  sovereignty  and  freedom 
of  passage. 

Turning  to  this  slippery  grip  of  the 
lawyers,  I  would  refer  to  the  remarks  of 
two  very  distinguished  commentators 
on  international  law.  The  first  are  those 
of  Mr.  Wilfred  Jenks,  who  is  perhaps 
one  of  the  two  or  three  most  eminent 
writers  in  the  field  of  international  law 
today,  which  appeared  in  the  Interna- 
tional and  Comparative  Law  Quarterly 
of  January   1956.  Mr.  Jenks  concludes 


that  air  space  beyond  the  atmosphere  of 
the  earth  is  a  res  extra  commercium 
incapable  by  its  nature  of  appropriation 
on  behalf  of  any  particular  sovereignty 
based  on  a  fraction  of  the  earth's 
surface.  He  argues  in  justification  that 
"Space  beyond  the  atmosphere  of  the 
earth  presents  a  much  closer  analogy  to 
the  high  seas  than  to  the  air  space  above 
the  territory  of  a  state"  and  that  "the 
projection  of  the  territorial  sovereignty 
of  a  state  beyond  the  atmosphere  above 
its  territory  would  be  so  wholly  out  of 
relation  to  the  scale  of  the  universe  as  to 
be  ridiculous;  it  would  be  rather  like  the 
island  of  St.  Helena  claiming  jurisdiction 
over  the  Atlantic."  He  notes  that  such  a 
projection  of  sovereignty  "would  give  us 
a  series  of  adjacent  irregular  shaped 
cones  with  a  constantly  changing  con- 
tent" and  that  celestial  bodies  would 
move  in  and  out  of  the  zones  all  the 
time.  He  concludes  that  "in  these  cir- 
cumstances the  concept  of  a  space  cone 
of  sovereignty  is  a  meaningless  and 
dangerous  abstraction." 

The  most  obvious  defect  in  Mr. 
Jenks'  analysis  is  that  it  does  not  go  far 
enough.  Because  of  certain  technologi- 
cal considerations  outlined  by  Mr. 
Jenks,  it  is  of  course  impossible  for  all 
nation-states  to  project  exclusive  claims 
to  control  indefinitely  into  outer  space. 
There  is  little  point  to  seeking  territorial 
location  for  either  threats  from  outer 
space  or  the  assertions  of  effective 
power  to  cope  with  such  threats.  The 
important  problems  will  relate  to  the 
reconciliation  of  multiple  assertions  of 
effective  control  in  spaces  accessible  to 
all  and,  hence,  common  to  all  in  the 
absence  of  territorial  nexus  individual- 
ized to  any  one  state. 

Building  upon  Mr.  Jenks,  Professor 
Cooper,  who  previously  had  taken  a 
position  emphasizing  the  importance  of 
potentialities  of  effective  control  in 
resolving  these  issues,  now  offers  some 
very  curious  suggestions  based  upon  a 
misconception  of  the  law  of  the  sea. 
Professor   Cooper   first  argues  in  great 
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detail  that  previous  agreements  are  ir- 
relevant with  respect  to  the  question  of 
outer  space  and  he  includes  much  detail 
on  prior  definitions  of  "air  space"  and 
"aircraft,"  all  of  which  would  appear 
unnecessary.  The  reasons  these  previous 
agreements  are  irrelevant  is  that  neither 
the  major  purposes  nor  the  detailed 
expectations  of  the  parties  who  negoti- 
ated and  ratified  them  included  the 
present  problem  of  outer  space. 

There  is,  of  course,  as  yet  no  cus- 
tomary law  of  outer  space.  The  recom- 
mendations which  Professor  Cooper 
derives  from  the  public  international 
law  of  the  high  seas  would  appear 
further  to  be  quite  unsound  and  im- 
probable. He  recommends  that  we 
establish  a  regime  of  outer  space  which 
he  regards  as  comparable  to  the  law  of 
the  sea.  He  suggests  that  nation-states 
affirm  by  agreement  that  the  subjacent 
state  has  full  sovereignty  over  the  rela- 
tively narrow  belt  of  atmospheric  space 
above  it.  Next,  the  "sovereignty  of  the 
subjacent  state"  would  extend  upward 
to  include  a  "contiguous  space"  of  300 
miles,  with  a  right  of  transit  through  it 
for  all  nonmilitary  craft  when  ascending 
or  descending.  Finally,  he  recommends 
acceptance  of  the  principle  "that  all 
space  above  'contiguous  space'  is  free 
for  the  passage  of  all  instrumentalities." 

Among  several  observations  which 
might  be  made  upon  Professor  Cooper's 
thesis,  the  primary  one  is  that  it  com- 
pletely misconceives  the  law  of  the  sea. 
An  accurate  portrayal  of  the  law  of  the 
sea  does  not  show  us  a  nice  set  of 
boundaries— three  miles  of  territorial 
sea,  a  single  contiguous  zone,  and 
absolute  freedom  of  use  beyond.  It 
shows  a  continual  demand  to  increase 
the  width  of  the  territorial  sea,  a  great 
variety  of  contiguous  zones,  not  one  but 
a  dozen  or  more,  and  many  examples  of 
power  being  asserted  unilaterally  on  the 
oceans  of  the  world  for  all  kinds  of 
national  purposes.  The  great  variety  of 
contiguous  zones  and  unilateral 
assertions    of    competence    are    today 


honored  in  authoritative  prescription. 

We  might  observe  also  that  Professor 
Cooper's  notions  are  built  upon  the 
existing  state  of  technology  with  respect 
to  the  distances  to  which  effective 
control  from  land  surfaces  is  presently 
possible.  But  one  cannot  assume  that 
this  technology  is  static  and  that  we  will 
not  later  have  even  more  effective  con- 
trol of  objects  at  an  even  greater  dis- 
tance in  space. 

To  come  to  any  practical  recommen- 
dations upon  this  problem  would  re- 
quire a  great  deal  of  information  con- 
cerning factual  conditions  and  probable 
future  developments,  much  of  which 
information  is  of  course  not  now  avail- 
able. It  is,  however,  my  understanding 
that,  at  the  moment,  neither  Russia  nor 
the  United  States  is  technologically 
capable  of  shooting  down  objects 
launched  into  outer  space  and  also  that 
neither  can  even  control  such  an  object 
after  it  reaches  outer  space.  One  would 
also  gather  that  it  would  be  impossible 
for  either  state  to  launch  a  satellite 
without  traversing  the  air  space  above 
the  other,  which  traversing  would  of 
course  be  a  technical  infringement  of 
the  exclusive  zone  claimed  by  each.  It  is 
my  understanding,  further,  that  there  is 
not  even  one  chance  in  a  million  of  any 
damage  being  done  to  the  surface  by  the 
falling  of  one  of  the  presently  con- 
templated satellites. 

The  apparent  immediate  uses  of  the 
proposed  satellites  will  be  to  photo- 
graph various  parts  of  the  earth's  sur- 
face, to  fix  the  location  of  cities  much 
more  precisely  than  has  been  possible  in 
the  past,  and  to  obtain  information 
about  atmospheric  densities  and  tem- 
peratures above  certain  heights.  The  use 
of  this  information  for  various  purposes, 
including  the  obvious  military  utility, 
would  probably  emerge  from  some  later 
stage  of  development  built  around  the 
knowledge  gained  by  these  initial  ex- 
perimental flights. 

Although  one  cannot  at  the  moment 
really  anticipate  the  contributions  that 
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might  be  made  to  scientific  knowledge 
from  satellites,  it  would  seem  probable 
that  in  the  future,  as  in  the  past, 
considerations  of  security  will  be  the 
dominant  concern  of  nation-state  offi- 
cials. If  it  is  considered  that  security  is 
endangered  by  the  movement  of  space 
satellites  above  the  state,  and  if  the 
technological  capability  exists  to  do  so, 
then  such  satellites  will  be  destroyed, 
and  this  eventuality  seems  highly  likely 
to  come  about  by  mutual  tolerance  even 
if  a  contiguous  space  for  security  is  not 
established  through  international  agree- 
ment. 

The  development  just  described  with 
respect  to  security  interests,  which  is 
closely  analogous  to  the  way  in  which 
the  law  of  the  sea  has  evolved,  might 
also  be  expected  to  emerge  with  respect 
to  other  problems  once  the  security 
interest  is  protected.  Apart  from  the 
security  aspect,  the  question  is  whether 
all  the  decision-makers  of  all  the  nation- 


states  have  sufficient  interest  in  the 
various  other  purposes  served  by  space 
travel— scientific  inquiry,  commercial, 
health,  etc.— that  a  mutual  tolerance  in 
freedom  of  use  will  evolve.  Since  there 
would  appear  to  be  a  strong  common 
interest  in  promoting  productive  use  of 
the  outer  spaces,  the  emergence  of  such 
mutual  tolerance  would  seem  highly 
probable.  On  the  other  hand,  as  with 
security,  reasonable  unilateral  assertions 
of  authority  to  protect  the  interests  of 
particular  states  could  be  accommo- 
dated within  the  structure  of  prescrip- 
tion, assuring  freedom  of  use  for  all. 

In  sum,  the  probable  developments 
with  respect  to  outer  spaces  will  include 
both  the  assertions  of  effective  power 
from  the  land  base  that  has  charac- 
terized territorial  jurisdiction  and  some 
features  of  the  common  enjoyment  and 
mutual  toleration  that  have  charac- 
terized the  customary  international  law 
of  the  sea. 


NOTES 


1.  A.  Ross,  A  Textbook  of  International  Law,  1947,  p.  137. 

2.  Ibid.,  p.  138. 
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JURISDICTIONAL  IMMUNITIES 


William  C.  McAuliffe,  Jr. 


The  principle  of  exterritoriality  sets 
up  exemption  from  the  operation  of 
the  laws  of  a  state  or  the  jurisdiction 
of  its  courts  on  the  basis  of  a  fiction 
that  certain  locally  situated  foreign  per- 
sons and  facilities  should  he  deemed 
to  he  "outside"  the  stale.  Tims,  the 
principle  is  actually  a  rationale  for 
a  set  of  immunities  accorded  foreign 
heads  of  stale  temporarily  present,  to 

their  retinues,  diplomatic  agents  and 
members  of  their  households,  to  con- 
suls, and  to  foreign  men-of-war  and 
other  public  vessels  in  port.1 

The  principle  has  been  keenly  crit- 
icized.  Brierlysays: 

The  Icrm  "extni  itorinlily"  is  com- 
monly used  to  describe  the  status  of  a 
person  or  thing  physically  present  on  a 
state's  territory,  but  wholly  or  partly 
withdrawn  from  the  state's  jurisdiction 
by  a  rule  of  international  law,  but  for 
many  reasons  it  is  an  objectionable 
term.  It  introduces  a  fiction,  for  the 
person  or  thing  is  in  fact  within,  and 
not  outside,  the  territory;  it  implies 
that  jurisdiction  and  territory  always 
coincide,  whereas  they  do  so  only  gen- 
erally; and  it  is  misleading  because 
we  are  tempted  to  forget  that  it  is 
only  a  metaphor  and  to  deduce  untrue 
legal  consequences  from  it  as  though 
it  were  a  literal  truth.  At  most  it 
means  nothing  more  than  that  a  per- 
son or  thing  has  some  immunity  from 
the  local  jurisdiction;  it  does  not  help 
us    to    determine    the    only    important 


question,  namely  how  far  this  immun- 
ity extends.2 


In  the  same  vein,  Briggs  notes: 

The  theory  of  exterritoriality  of  am- 
bassadors is  based  upon  the  fiction 
that  an  ambassador,  residing  in  the 
State  to  which  he  is  accredited,  should 
be  treated  for  purposes  of  jurisdiction 
as  if  he  were  not  present.  Ogdon 
traces  this  theory  to  the  imperfect 
development  in  the  feudal  period  of 
the  concept  of  territorial,  as  opposed 
to  personal,  jurisdiction  and  the  inor- 
dinate development  of  diplomatic  priv- 
ileges in  the  sixteenth  century  to 
cover  the  ambassador,  his  family,  his 
suite,  his  chancellery,  his  dwelling 
and,  at  times,  even  the  quarter  of  the 
foreign  city  in  which  he  lived,  all  of 
which  were  presumed  in  legal  theory 
to  be  outside  the  jurisdiction  of  the 
receiving  State  ....  Modern  theory 
overwhelmingly  rejects  the  theory  of 
exterritoriality  as  an  explanation  of 
the  basis  of  diplomatic  immunities. 
Thus,  Professor  Diena  in  his  Report 
to  the  League  of  Nations  Committee 
of  Experts  for  the  Progressive  Codifi- 
cation of  International  Law,  1926  .  .  . 
20  AJ.I.L.  (1926),  Spec.  Supp.,  153, 
observes:  "It  is  perfectly  clear  that 
ex-territoriality  is  a  fiction  which  has 
no  foundation  either  in  law  or  in  fact, 
and  no  effort  of  legal  construction  will 
ever  succeed  in  proving  that  the  per- 
son and  the  legation  buildings  of  a 
diplomatic  agent  situated  in  the  capi- 
tal of  State  X  are  on  territory  which 
is   foreign    from   the   point   of  view   of 
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the  Slate  in  question.  There  are  sound 
practical  as  well  as  theoretical  reasons 
for  abandoning  the  term  ex-territorial- 
ity.  ..."3 

Judge  Moore  said  this: 

The  exemption  of  diplomatic  officers 
from  the  local  jurisdiction  is  often 
described  as  "extraterritoriality."  The 
word,  however,  is  in  relation  pecu- 
liarly metaphorical  and  misleading.  It 
is  admitted  that  if  the  government  of 
the  country  which  the  minister  rep- 
resents waives  his  immunity  he  may 
be  tried  and  prosecuted,  criminally  or 
civilly,  in  the  local  tribunals.  His  im- 
munity is  therefore  in  reality  merely 
an  exemption  from  process  so  long  as 
he  retains  the  diplomatic  character.4 

The  principle  of  exterritoriality,  of 
course,  has  application  to  a  head  of 
state  when  he  travels  outside  his  own 
territory.  Lauterpacht's  Oppenheim 
discusses  this  situation,  first,  in  terms 
of  monarchs. 

However,  as  regards  the  consideration 
due  to  a  monarch,  when  abroad,  from 
the  State  on  whose  territory  he  is  stay- 
ing, in  time  of  peace,  and  with  the 
knowledge  and  the  consent  of  the 
Government,  the  following  may  be 
noted:  .  .  .  He  must  be  granted  so- 
called  exterritoriality  conformably  with 
the  principle  par  in  parem  non  habet 
imperium,  according  to  which  one  sov- 
ereign cannot  have  any  power  over 
another  sovereign.  He  must,  there- 
fore, in  every  point  be  exempt  from 
taxation,  rating,  and  every  fiscal  regu- 
lation, and  likewise  from  civil  juris- 
diction, except  when  he  himself  is  the 
plaintiff.  The  house  in  which  he  has 
taken  up  residence  must  enjoy  the 
same  exterritoriality  as  the  official 
residence  of  an  ambassador;  no  .  .  . 
official  must  be  allowed  to  enter  it 
without  his  permission  ....  If  a  for- 
eign sovereign  has  immovable  prop- 
erty in  a  country,  such  property  is 
under  the  jurisdiction  of  that  country. 
But  as  soon  as  the  sovereign  takes  up 
his  residence  on  the  property,  it  be- 
comes exterritorial  for  the  time  being. 
The  wife  of  a  sovereign  must  likewise 
be  granted  exterritoriality,  but  not 
other  members  of  a  sovereign's  fam- 
ily ...  .     [A]    monarch   traveling  in- 


cognito .  .  .  enjoys  the  same  privileges 
as    if    travelling    not    incognito.     The 
only    difference    is    that    many    cere- 
monial observances  .  .  .  are  not  ren- 
dered  to   him   when   travelling   incog- 
nito  ....    All   privileges   mentioned 
must  be  granted  to  a  monarch  only  as 
long   as   he   is   really   the    Head   of   a 
State.5 

As  to  the  retinue  of  a  monarch,  the 
same  treatise  states: 

The  position  of  individuals  who  ac- 
company a  monarch  during  his  stay 
abroad  is  a  matter  of  some  dispute. 
Several  maintain  that  the  home  State 
can  claim  the  privilege  of  exterritorial- 
ity for  members  of  his  suite  as  well 
as  for  the  sovereign  himself;  but 
others  deny  this.  The  opinion  of  the 
former  is  probably  correct,  since  it 
is  difficult  to  see  why  a  sovereign 
abroad  should,  as  regards  the  mem- 
bers of  his  suite,  be  in  an  inferior 
position    to    a    diplomatic    envoy.6 

From  this  consideration  of  mon- 
archs, the  treatise  proceeds  to  a  con- 
sideration of  the  position  of  presidents 
of  republics. 

In  contradistinction  to  monarchies,  in 
republics  the  people  itself,  and  not  a 
single  individual,  appears  as  the  rep- 
resentative of  the  sovereignty  of  the 
State,  and,  accordingly,  the  people 
styles  itself  the  sovereign  of  the  State 
....  [A]  president,  as  in  France,  and 
the  United  States  .  .  .  represents  the 
State,  at  any  rate  in  the  totality  of  its 
international  relations.  He  is,  how- 
ever, not  a  sovereign,  but  a  citizen 
and  a  subject  of  the  very  Slate  of 
which,  as  president,  he  is  Head.  .  .  . 
As  to  the  position  of  a  president  when 
abroad,  writers  on  the  Law  of  Nations 
do  not  agree.  Some  maintain  that, 
since  a  president  is  not  a  sovereign, 
his  home  State  can  never  claim  for 
him  the  same  privileges  as  for  a  mon- 
arch, and  especially  that  of  exterri- 
toriality. Others  distinguish  between 
a  president  staying  abroad  in  his  offi- 
cial capacity  as  Head  of  a  State  and 
one  who  is  abroad  for  his  private 
purposes,  and  they  maintain  that  his 
home  State  can  only  in  the  first  case 
claim  exterritoriality  for  him.  Others 
again  will  not  admit  any  difference  in 
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the  position  of  a  president  abroad 
from  that  of  a  monarch  ahroad  .... 
As  regards  exterritoriality,  there  seems 
to  be  no  pood  reason  for  distinguish- 
ing between  the  position  of  a  mon- 
arch and  that  of  presidents  or  other 
Heads  of  States.7 

The  substantive  content  of  ibis  right 
of  exterritoriality  will  be  discussed 
next,  with  reference  to  diplomatic  rep- 
resentatives. 

The  historical  evolution  of  the  prin- 
ciple of  exterritoriality  as  the  rationale 
for  a  body  of  traditional  diplomatic 
immunities  is  not  without  interest,  al- 
though it  has  passed  the  heyday  of  its 
acceptability. 

By    long    custom,    antedating    perhaps 
all    other    rules    of    international    law*, 
the    diplomatic    agents    sent     by    one 
state   to    another   have    been    regarded 
as  possessing  a  peculiarly  sacred  char- 
acter,   in    consequence   of   which    they 
have   been   accorded   special  privileges 
and   immunities.    The   ancient    Creeks 
regarded    an    attack    upon    the    person 
of  an  ambassador  as  an  offense  of  I  he. 
gravest  nature.     The  writers  of  ancient 
Home  were  unanimous  in  considering 
an    injury    lo    envoys    as    a    deliberate 
infraction  of  the  jus  gentium.    Cretins 
wrote    in    1625    that    there    were    "two 
points    with    regard    to    ambassadors 
which    are    everywhere    recognized    as 
prescribed  by  the  law  of  nations,  first 
that  they  be  admitted,  and  then  that 
they  be  not  violated."    The  basis  upon 
which   this   personal   immunity   rested 
was   generally    found   in   the   principle 
that    the    ambassador    personified    the 
state  or  sovereign  he  represented.    From 
this  principle  developed  not  only  the 
custom  of  according  special  protection 
to   the  person   of  the  ambassador  but 
also  a  comprehensive  exemption   from 
the  local   jurisdiction.    In  explanation 
of  the  privileges  and  immunities  thus 
granted,   writers   worked    out    the   fic- 
tion   of    exterritoriality,    which    held 
that    the    ambassador    and    his    suite, 
together    with    his    residence    and    the 
surrounding     property,     were     legally 
outside  the  territory  of  the  state.    This 
fiction  obtained  for  a  time  a  foothold 
in    international    law,    and    served    the 
useful     purpose,     on     the     one     hand, 
of    explaining    the    actual    immunities 


granted  to  foreign  representatives  and, 
on  the  other  hand,  of  emphasizing  the 
sovereignty  and  equality  of  the  several 
states.  It  was,  however,  open  to  the 
disadvantage  not  only  of  being  a 
fiction  but  of  permitting  inferences 
more  comprehensive  than  the  position 
of  the  ambassador  called  for.  In  con- 
sequence, it  has  been  less  referred  to 
of  recent  years;  and  the  immunities 
granted  to  public  ministers  are  now 
generally  explained  as  a  mere  exemp- 
tion from  the  local  law,  based  upon 
the  necessity  of  securing  lo  the  min- 
ister the  fullest  freedom  in  the  per- 
formance of  his  official  duties. H 

Lauterpachfs  Oppcnheim  presents 
a  good  summary  of  the  substantive 
content  of  diplomatic  privileges  bound 
up  in  the  principle  of  exterritoriality. 
This  summary  is  prefaced  with  a  de- 
fense of  the  principle  itself,  as  fol- 
lows : 

The  exterritoriality  which  must  be 
granted  to  diplomatic  envoys  by  the 
Municipal  Laws  of  all  the  members 
of  the  international  community  is  not. 
as  in  the  case  of  sovereign  Heads  of 
States,  based  on  the  principle  par  iti 
parcm  non  habt't  inipvrium,  but  on 
the  necessity  that  envoys  must,  for 
the  purpose  of  fulfilling  their  duties, 
be  independent  of  the  jurisdiction, 
control,  and  the  like,  of  the  receiving 
States.  Exterritoriality,  in  this  as  in 
every  other  case,  is  a  fiction  only,  for 
diplomatic  envoys  are  in  reality  not 
without,  but  within,  the  territories  of 
the  receiving  States.  The  term  "exter- 
ritoriality" is  nevertheless  valuable  be- 
cause it  demonstrates  clearly  the  fact 
that  envoys  must,  in  most  respects,  be 
treated  as  though  they  were  not  within 
the  territory  of  the  receiving  States. 
The  so-called  exterritoriality  of  en- 
voys takes  practical  form  in  a  body 
of  privileges  .  .  .  .9 

The  enumeration  of  these  privileges  is 
as  follows: 

The  first  of  these  privileges  is  immun- 
ity of  domicile  ....  Nowadays  the 
official  residences  of  envoys  are,  in  a 
sense  and  in  some  respects  only,  con- 
sidered as  though  they  were  outside 
the  territory  of  the  receiving  States 
....    [I]mmunity  of  domicile  granted 
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to  diplomatic  envoys  comprises  the 
inaccessibility  of  these  residences  to 
officers  of  justice,  police,  or  revenue, 
and  the  like,  of  the  receiving  States 
without  the  special  consent  of  the  re- 
spective envoys  ....  The  second  priv- 
ilege of  envoys  in  reference  to  their 
exterritoriality  is  their  exemption  from 
criminal  and  civil  jurisdiction  .... 
the  rule  that  an  envoy  is  exempt  from 
civil  jurisdiction  has  certain  excep- 
tions: namely,  (a)  if  an  envoy  enters 
an  appearance  to  an  action  against 
himself  and  allows  the  action  to  pro- 
ceed without  pleading  his  immunity; 
or  (/>)  if  he  himself  brings  an  action 
under  the  jurisdiction  of  the  receiving 
Slate,  whereupon  the  courts  of  the  lat- 
ter have  civil  jurisdiction  over  him  to 
the  extent,  it  is  submitted,  of  enforc- 
ing the  ordinary  incidents  of  proced- 
ure, including  a  set-off  or  counter- 
claim by  the  defendant  arising  out  of 
the  same  matter,  but  even  then  not  so 
as  to  enable  the  latter  to  recover  from 
the  envoy  an  excess  over  and  above 
the  latter's  claim,  (c)  The  local  courts 
also  have  jurisdiction  as  regards  im- 
movable property  held  within  .  .  .  the 
receiving  State  by  an  envoy,  not  in  his 
official  character  but  as  a  private  in- 
dividual, and  ((/)  in  some  countries 
.  .  .  as  regards  mercantile  ventures  in 
which  he  might  engage  on  the  terri- 
tory of  the  receiving  State  ....  The 
third  privilege  of  envoys  in  refer- 
ence to  their  exterritoriality  is  exemp- 
tion from  subpoena  as  witnesses.  No 
envoy  can  be  compelled,  or  even  re- 
quested, to  appear  as  a  witness  in  a 
civil  or  criminal  or  administrative 
court  ....  The  fourth  privilege  of 
envoys  in  reference  to  their  exterri- 
toriality is  exemption  from  the  police 
of  the  receiving  States  ....  On  the 
other  hand  ...  an  envoy  ...  is  ex- 
pected to  comply  voluntarily  with  all 
such  commands  and  injunctions  of  the 
local  police  as,  on  the  one  hand,  do 
not  restrict  him  in  the  effective  exer- 
cise of  his  duties,  and,  on  the  other 
hand,  are  of  importance  for  the  gen- 
eral order  and  safety  of  the  community. 
Of  course,  he  cannot  be  punished  if 
he  acts  otherwise,  but  the  receiving 
Government  may  request  his  recall 
....  The  fifth  privilege  of  envoys  in 
reference    to    their    exterritoriality    is 

exemption  from  taxes  and  the  like 

A  sixth   privilege   of   envoys   in   refer- 
ence   to    their    exterritoriality    is    the 


so-called  Right  of  Chapel  ....  This  is 
the  privilege  of  having  a  private 
chapel  for  the  practice  of  his  own  re- 
ligion, which  must  be  granted  to  an 
envoy  by  the  Municipal  Law  of  the 
receiving  State.10 

A  number  of  precedents  and  munici- 
pal statutes  illustrate  below  some  of 
these  specific  elements  of  the  privilege 
of  exterritoriality. 

'  In  the  famous  Nikitschcnkoff  case 
(French  Court  of  Cassation  (Crim- 
inal) 13  October  1865.  Journal  du 
Palais  (1866),  p.  51)  the  accused. 
Nikitsehenkoff,  a  private  Russian  citi- 
zen not  a  member  of  lite  legation,  had 
entered  the  Czar's  Paris  Embassy  and 
assaulted  its  First  Secretary  and  two 
"foreign"  (?)  servants  who  came  to 
his  assistance.  At  the  request  of  the 
First  Secretary,  the  French  police  en- 
tered the  Embassy  and  arrested  Nikil- 
schenkoff.  It  is  disputed  whether  or 
not  the  Russian  Government  ever 
sought  to  try  the  accused  by  Russian 
law,  on  the  basis  of  the  exterritoriality 
of  the  Embassy.  However,  the  French 
court  did  recite  its  jurisdiction  in  the 
following    terms,    as    a    preliminary    to 

its  decision: 

In  view  of  the  contention  that  the 
crime  with  which  the  accused  is 
charged  must  be  regarded  as  having 
been  committed  by  a  Russian  subject 
upon  another  Russian  subject  or  for- 
eigners on  the  premises  of  the  Russian 
Embassy  in  Paris,  and,  in  consequence, 
in  a  place  situated  outside  the  terri- 
tory of  France  and  not  governed  by 
French  law  and  to  which  the  jurisdic- 
tion of  French  courts  cannot  he  ex- 
tended : 

Whereas,  according  to  Article  3  of 
the  Code  Napoleon,  all  those  who  live 
in  the  territory  [Francel  are  subject 
to  [Frenchl  police  and  security  laws; 
Whereas,  admitting  as  exceptions  to 
this  rule  of  public  law  the  immunity 
which  in  certain  cases,  international 
law  accords  to  the  person  of  foreign 
diplomatic  agents  and  the  legal  fiction 
in  virtue  of  which  the  premises  they 
occupy  are  deemed  to  be  situated  out- 
side the  territory  of  the  sovereign  to 
whom  they  are  accredited; 
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Whereas,  nevertheless,  this  legal  fic- 
tion cannot  be  extended  but  consti- 
tutes an  exception  to  the  rule  of 
territorial  jurisdiction  .  .  .  and  is 
strictly  limited  to  the  ambassador  or 
minister  whose  independence  it  is  de- 
signed to  protect  and  to  those  of 
his  subordinates  who  are  clothed  with 
the  same  public  character; 
Whereas,  the  accused  is  not  attached 
in  any  sense  to  the  Russian  Embassy 
but,  as  a  foreigner  residing  for  the 
time  in  France,  was  subject  to  French 
law;  and  whereas  the  place  where  the 
crime  which  he  is  charged  with  com- 
mitting cannot,  in  so  far  as  he  is  con- 
cerned, be  regarded  as  outside  the 
limits  of  |  French  1  territory;  and 
whereas  it  follows  that  the  proceed- 
ings and  the  jurisdiction  of  the  French 
judiciary  are  elearly  established  .  .  .  ; 
Whereas  [the  proceedings]  were  actu- 
ally initiated  at  the  request  of  agents 
of  the  Russian  Government  ...  in  the 
light  of  these  considerations,  the  con- 
tention advanced  is  without  validity.'1 

Other  cases  have  followed  in  the 
same  vein  as  the  landmark  Nikitschen- 
kofT  decision. 

The  rejection  in  the  NihilschcnkofJ 
Case  of  the  fiction  that  diplomatic 
premises  are  deemed  to  he  exterri- 
torial has  been  supported  in  numerous 
decisions.  For  example  in  the  Tro- 
chanoff  Case,  37  J.D.I.  (1910),  551, 
the  Tribunal  Correctionnel  de  la  Seine 
held,  on  February  8,  1909,  that  it  had 
jurisdiction  over  a  Bulgarian  national 
who,  within  the  Bulgarian  Legation  at 
Paris,  had  threatened  the  Bulgarian 
Minister  with  death,  despite  defend- 
ant's pica  that  the  act  charged  must 
be  deemed  to  have  been  committed 
on  foreign  territory  outside  the  juris- 
diction of  France.  In  the  Afghan  Em- 
bassy Case,  69  Entscheidungen  des 
Reichsgerichts  in  Strafsachen  54,  An- 
nual Digest,  1933-34,  Case  No.  166, 
the  German  Reichsgericht  in  Criminal 
Matters  on  November  8,  lr^4,  reached 
a  similar  conclusion  with  reference  to 
an  Afghan  national  who  in  1933,  on 
the  premises  of  the  Legation  of  Af- 
ghanistan in  Berlin,  had  murdered 
the  Afghan  Minister,  the  Court  ob- 
serving that  according  to  international 
law  the  residential  and  official  prem- 
ises of  a  diplomatic  representative 
are  not  foreign,  but  national  territory, 


even  though,  in  the  interest  of  func- 
tion, the  local  authorities  must  refrain 
from  the  performance  of  certain  offi- 
cial acts  on  diplomatic  premises.  A 
request  by  the  Afghan  Government  for 
the  extradition  of  the  murderer  for 
trial  in  Aghanistan  had  been  granted 
by  the  German  Government  but  was 
subsequently  waived  by  the  Afghan 
Government  ....  In  Munir  Pacha  v. 
Aristarchi  Bey,  37  J.D.I.  (1910),  549, 
the  Civil  Tribunal  of  the  Seine,  on 
June  26,  1909,  held  that  it  had  juris 
diction  with  reference  to  a  contract 
signed  in  the  Ottoman  Embassy  in 
Paris  by  Munir,  the  Turkish  Ambas- 
sador, and  Aristarchi,  a  Turkish  na- 
tional. The  Court  denied  defendant's 
contention  that,  because  of  the  exter- 
ritoriality of  the  diplomatic  premises, 
the  contract  had  been  concluded  in 
Turkey.  Tn  the  Basiliadis  Case,  49 
J.D.T.  (1922),  407,  the  Court  of 
Appeal  of  Paris  on  March  1,  1922,  re- 
versed a  decision  of  the  Civil  Tri- 
bunal of  the  Seine,  48  J.D.I.  (1921), 
185,  that  a  marriage  contracted  by 
two  Greek  subjects  in  the  chapel  of 
the  Greek  church  annexed  to  the 
Greek  Legation  in  Paris  must,  because 
of  the  exterritoriality  of  the  diplo- 
matic premises,  be  regarded  as  having 
been  performed  on  Greek  territory.  In 
declaring  the  marriage  null  and  void 
because  not  in  conformity  with  French 
law,  the  Court  observed,  "that  al- 
though the  premises  of  an  embassy 
and  of  a  legation  must  be  regarded 
as  inviolable,  the  premises  and  their 
dependencies  [e.g.,  chapel  1  neverthe- 
less constitute  an  integral  part  of 
French  territory  and  a  marriage  there 
contracted  is  not  contracted  in  a  for- 
eign country."  In  a  decision  of  March 
15,  1921,  the  Austrian  Obcrstcr  Ccr- 
ichtshof  held  that,  according  to  the 
principles  of  international  law,  lega- 
tion buildings  of  a  foreign  sovereign 
State  were  inviolable  and  not  sub- 
ject to  attachment   or  judicial  execu- 


tion 
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An  assistant  naval  attache  can  eval- 
uate his  privileges  and  responsibilities 
under  international  law  as  a  memher 
of  a  I'.S.  diplomatic  mission.  L» titer- 
pacht's  Oppenhcim  states: 

The  individuals  accompanying  an  en- 
voy officially,  or  in  his  private  service, 
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or  as  members  of  his  family,  .or  as 
couriers,  compose  his  retinue.  The 
members  of  the  retinue  belong,  there- 
fore, to  .  .  .  different  classes.  All 
those  individuals  who  are  officially  at- 
tached to  an  envoy  are  members  of 
the  legation,  and  are  appointed  by  the 
home  State  of  the  envoy.  To  this  .  .  . 
class  belong  the  counsellors,  attaches, 
and  secretaries  of  the  legation  .... 
It  is  a  generally  .  .  .  recognized  rule 
of  International  Law  that  all  members 
of  a  legation  are  as  inviolable  and  ex- 
territorial as  the  envoy  himself.13 

Thus,  it  appears  that  the  naval  attache 
enjoys  the  body  of  privileges  outlined 
in  the  discussion  of  diplomatic  rep- 
resentatives.14 

In  terms  of  the  diplomatic  privi- 
leges enumerated  previously,  the  fol- 
lowing would  he  an  assistant  attache's 
major   diplomatic  privileges: 

The  assistant  attache  would  enjoy, 
for  himself  and  his  family,  an  immun- 
ity of  domicile,  particularly  a  house 
assigned  him  by  the  Embassy  and 
owned  by  the  United  States.  Rut  the 
assistant  attache  cannot  harbor  in  that 
dwelling  a  nonnieinhcr  of  his  conn- 
try's  legation  who  is  a  fugitive  front 
local  authorities.  The  "right"  of  asy- 
lum is  denied  in  most  places  outside 
Latin  America.  Regardless,  the  func- 
tion  of  extending  asylum,  within  its 
limited  allowed  sphere,  is  solely  the 
province  of  the  head  of  mission.  The 
assistant  attache  and  his  family  can 
expect  to  enjoy  a  complete  immunity 
from  local  civil  and  criminal  jurisdic- 
tion. 1:>  It  is,  of  course,  required  by 
the  U.S.  Navy  that  naval  attaches 
conduct  themselves  as  exemplary  offi- 
cers. Therefore,  this  privilege  is  most 
likely  to  be  involved  in  legitimate  dis- 
putes on  civil  matters.  The  Lauter- 
pacht's  Oppenheim  description  of  the 
British  practice  in  such  situations  is  a 
fair  indication  of  what  may  he  done  in 
countries  where  otherwise  amicable 
diplomatic  relations  prevail: 

.    .    .    [I]n    the    United    Kingdom    in 
case  of   unsuccessful   efforts  to  obtain 


satisfaction  from  a  person  entitled  1o 
diplomatic  immunity,  the  matter  is 
usually  referred  to  the  Foreign  Office, 
which  seeks  either  to  obtain  a  waiver 
of  immunity  with  the  view  to  submis- 
sion of  the  dispute  to  a  court  or  to 
secure  agreement  of  the  diplomatic 
person  in  question  to  resort  to  private 
arbitration.  Such  intervention  is.  as 
a  rule,  successful..10 

The  assistant  attache  can  expect  to 
enjoy  a  general  exemption  from  local 
process  such  as  subpoenas,1'  but  in 
the  situation  where  the  assistant  at- 
tache finds  himself  in  the  position  of 
being  an  apparently  essential  witness 
in  a  local  proceeding,  he  should  con- 
sult with  and  be  guided  bv  higher 
authority  and  senior  diplomatic  offi- 
cers as  to  whether  he  will  exercise  his 
privilege  or  appear  as  a  matter  of 
courtesy  to  the  local  authorities. 

The  assistant  attache  is  possessed 
of  the  privilege  of  exemption  from 
local  police  jurisdiction.  A  recent  ex- 
ample of  application  of  this  prin- 
ciple of  exemption  is  seen  in  the  New 
t  ork  C.ilv  drive  against  illegal  parking 
in  Manhattan.  One  New  York  tabloid 
newspaper   has  singled   out  diplomatic 

vehicles  (which  are  concentrated  in 
Manhattan  due  to  the  presence  of 
I'nited  Nations  Headquarters)  and 
conducted  an  inflammatory  campaign 
against  the  illegal  parking  of  diplo- 
matic vehicles.  The  police  have  be- 
gun a  program  of  lowing  away  all 
vehicles  illegally  parked,  including 
diplomatic  autos.  Rut  diplomatic  vehi- 
cles are  accorded  "special  treatment" 
in  that  policemen  endeavor  to  locate 
diplomatic  drivers  before  resort  to 
towing.  When  they  do  tow  diplomatic 
vehicles,  they  charge  no  fees  or  fines 
when  the  diplomatic  vehicle  is  recov- 
ered from  police  stowage.  Thus  do 
\ow  \  ork  authorities  seek  to  vindicate 
the  diplomatic  privilege.  This  is  really 
a  rough  compromise  with  the  compet- 
ing necessities  of  diplomatic  privilege 
and  the  need  to  move  traffic  in  a  clirely 
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clogged  city.  From  this  difficult  exam- 
ple the  common  sense  rule  emerges  as 
it  exists  in  all  cases:  Diplomatic  per- 
sons enjoying  the  privilege  of  freedom 
from  police  regulation  should  end- 
eavor to  make  reasonable  compliance 
therewith  for  the  sake  o(  the  general 
order  in  the  community  to  which 
thev  have  heen  assigned.18  Another 
"hard  case"  which  arose  in  the  lTnited 
Stales  emphasizes  ihis  point: 

On  November  27,  I9.''.r),  I  lie  Iranian 
Minister  lo  llie  United  Slates,  llie 
Honorable  (ihaffar  Djalnl,  was  in 
rested  in  Klklon.  Md.,  for  disorderly 
conduct  following  the  arrest  of  his 
chauffeur  for  reckless  driving  and 
speeding.  The  Minister  was  hand- 
cuffed lo  a  nonstable  who  charged 
that  in  the  argument  resulting  from 
the  arrest  for  speeding,  the  constable 
had  heen  seized  by  the  throat  and 
that  the  envoy's  wife  had  attacked 
him  with  a  cane.  The  charge  against 
the  Minister  was  dismissed  about  two 
hour*  later  1>\  a  justice  of  the  peace 
on  the  ground  of  diplomatic  immu- 
nity. A  fine  of  Sii  against  the  chauffeur 
was  suspended  but  he  was  compelled 
lo  pa\  7f)  cents  as  costs.  The  Minister 
protested  fo  I  he  Department  of  Stale. 
On  December  6,  1935,  the  Secretary 
of  State  informed  the  Iranian  Minis- 
ter that  the  Governor  of  Maryland  had 
expressed  apologies  for  the  incident 
and  that  the  offending  police  officers 
had  been  tried  on  a  charge  of  assault, 
substantially  fined,  and  dismissed  from 
service.  In  expressing  the  formal  re- 
grets of  the  United  States  Govern- 
ment over  the  incident,  Secretary  of 
State  Cordell  Hull  took  occasion  to 
remind  the  Iranian  Government  that 
foreign  diplomatic  officers  were  ex- 
pected to  observe  the  local  law.  Ap- 
parently interpreting  this  qualified 
apology  as  a  reproof,  the  Iranian  Gov- 
ernment indicated  its  displeasure  by 
recalling  its  Minister  and  closing  its 
Legation  in  the  United  States.  See 
Hackworth,  IV,  515,  459;  New  York 
Times,  Nov.  28,  1935,  p.  1,  and  Janu- 
ary 5,  1936,  p.  1.19 


The  naval  attache  enjoys  a  diplo- 
matic exemption  from  "taxation.'20 
In  different  countries,  various  charges 


and  levies  for  public  services  as  well 
as  traditional  fiscal  levies  are  denomi- 
nated "taxes."  For  example,  the  naval 
attache  may  be  exempt  from  general 
taxation  on  earned  incomes  in  the 
state  to  which  he  has  been  sent,  but 
there  may  be  certain  "taxes"  charged 
to  pay  for  services  such  as  water  for 
his  house,  which  he  may  pay.  In 
British  terminology,  these  are  rates, 
and  in  Lauterpachl's  Oppenheim  it  is 
noted : 

Payment  of  rates  imposed  for  local 
objects  from  which  the  envoy  himself 
derives  benefit,  such  as  sewerage, 
lighting,  water,  night-watch,  and  the 
like,  can  be  required  of  the  envoy, 
although  often  this  is  not  done.21 

The  U.S.  practice  with  regard  to  these 
local  taxes  and  charges  is  to  proceed 
on  the  basis  of  reciprocity. 

Taxation  of  diplomatic  and  consular 
representatives  is  largely  administered 
and  regulated  on  the  basis  of  reci- 
procity. At  I  he  present  time,  diplo- 
matic representatives  of  the  United 
States,  their  families,  and  American 
members  of  their  staffs,  stationed 
abroad,  arc  generally  exempt  from 
the  payment  of  local  taxes  except  on 
personally  owned  property  or  busi- 
nesses. Unless  exempted  by  treaty  or 
agreement,  consular  officers  are  sub- 
ject to  local  taxes  in  the  city  and 
country  in  which  they  reside,  but  as 
a  matter  of  courtesy  and  comity  they 
are  frequently  exempted  from  the 
payment  of  personal  taxes.22 

A  footnote  to  section  395  in  volume 
I  of  Lauterpacht's  Oppenheim  charac- 
terizes the  "so-called  Right  of  Chapel." 
Described  as  "the  privileges  of  having 
a  private  chapel  for  the  practice  of  his 
own  religion,  which  must  be  granted 
to  an  envoy  by  the  Municipal  Law  of 
the  receiving  State"  by  the  text,  it  is 
qualified  by  the  footnote,  which  states 
that  this  was  a  "privilege  of  great 
value  in  former  times,  when  freedom 
of  religious  worship  was  unknown  in 
most  Stales;  it  has  al  present  a  his- 
torical  value   only."    The  accuracy  of 
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this  qualification  is  open  to  dispute  in 
view  of  the  persecution  of  religion  in 
the  Soviet  bloc  countries.  The  chapel 
for  the  U.S.  Embassy  in  Moscow  is 
one  of  the  few  churches  functioning 
without  serious  inhibition  in  the  So- 
viet Union.  So  the  right  of  chapel 
may  have  been  resuscitated  by  recent 
diplomatic  arrangements  with  the 
Communist  stales.  The  problem  war 
recognized  even  in  pre;- World  War  II 
dealings  between  the  West  and  the 
Soviet  Union. 

On  November  16,  1933,  normal  diplo- 
matic relations  were  established  be- 
tween the  Soviet  Union  and  the  Gov- 
ernment of  the  United  States  by  an 
interchange  of  communications  be- 
tween President  Roosevelt  and  Maxim 
Litvinov,  Foreign  Secretary  of  the 
Soviet  Union,  who  was  then  in  this 
country.  The  correspondence  discloses 
the  guarantees  which  were  then  given 
to  the  Government  of  the  United 
States  by  the  Soviet  Union.  Specifi- 
cally, among  other  provisions,  the 
following  rights  appertaining  lo  re- 
ligion were  guaranteed  to  the  Ameri- 
can citizen  in  Kussia: 

1.  The.  right  to  free  exercise  of 
liberty  of  conscience  and  religious 
worship,  and  from  all  disability  or 
persecution  on  account  of  their  reli- 
gious  faith   or   worship. 

2.  The  right  to  conduct  without 
annoyance  or  molestation  of  any  kind 
religious  services  and  rites  of  a  cere- 
monial nature,  including  baptismal, 
confirmation,  communion,  marriage 
and  burial  rites,  in  the  English  lan- 
guage. 

3.  The  right,  without  restriction,  to 
impart  religious  instruction  to  their 
children,  either  singly  or  in  groups,  or 
to  have  such  instruction  imparted  by 
persons  whom  they  may  employ  for 
such  purpose. 

4.  That  nationals  of  the  United 
States  should  be  granted  rights  with 
reference  to  free  exercise  of  religion 
no  less  favorable  than  those  enjoyed 
by  nationals  of  the  nation  most 
favored  in  this  respect,  which  as- 
sured citizens  of  the  United  Stales 
that  they  shall  be  entitled  to  hold 
religious  services  in  churches,  houses, 
or   other   buildings,   rented,   according 


to  the  laws  of  the  country,  in  their 
national  language  or  in  any  other  lan- 
guage which  is  customary  in  their  re- 
ligion. They  shall  be  entitled  to  bury 
their  dead  in  accordance  with  their 
religious  practice  in  burial  grounds 
established  and  maintained  by  them 
with  the  approval  of  the  competent 
authorities,  so  long  as  they  comply 
with  the  police  regulations  of  the 
other  party  in  respect  of  buildings 
and  public  health.23 

In  practice,  the  above  righls  have  only 
been  effectively  enjoyed  within  our 
Embassy. 

The  last  privilege  to  be  discussed  is 
that  of  self-jurisdiction.  For  the  as- 
sistant attache  it  means  that  he  will  be 
subject  to  the  jurisdiction  of  the  head 
of  mission  and  to  the  chain  of  naval 
command,24  independent  of  the  au- 
thoritv  of  any  official  of  the  govern- 
ment to  which  he  is  accredited. 

Turning  to  the  responsibilities  of 
the  assistant  naval  attache,  we  find 
that  these  are  also  clearly  defined.25 
Directives  of  the  Navy  and  State  De- 
partments set  these  forth.  Along  with 
these  organizational  responsibilities, 
another  set  of  responsibilities  stems 
from  applicable  international  law.  One 
such  responsibility  is  scrupulous 
avoidance  of  involvement  in  matters 
which  involve  the  state  in  which  the 
attache  serves  and  third  states.26  He 
also  has  a  fundamental  responsibility 
to  conform  to  the  general  regime  of 
local  regulations  in  the  place  where  he 
is  serving,   as  noted   above. 

The  immunity  of  a  diplomatic  officer 
does  not  relieve  him  of  certain  duties, 
incident  to  his  residence,  towards  the 
host  country.  The  most  elementary 
duty  is  that  of  observing  local  law. 
Although  a  diplomatic  officer  is  im- 
mune from  the  legal  consequences 
of  non-observance  or  violation  of  local 
law,  his  daily  life  is  governed  by 
that  law  ....  [T]he  only  recourse  the 
host  country  has  in  the  faee  of  per- 
sistent law  violations  by  a  diplomatic 
officer  is  to  declare  him  persona  nan 
grata  and  to  request  the  sending  State 
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to  recall  him  .  .  .  normally  a  serious 
reflection  on  the  conduct  of  the  dip- 
lomat. There  is  one  country  that  has 
used  or  abused  this  declaration  as  a 
political  tool  and  a  means  of  harass- 
ment, and  that  is  the  Soviet  Union. 
Whenever  the  United  States  requests 
the  recall  of  a  Russian  diplomatic  of- 
ficer or  declares  him  persona  non 
grata  for  valid  reasons,  the  Russians 
select  one  of  our  diplomatic  officers, 
apparently  at  random,  and  declare 
him  persona  non  grata.  In  these  cases 
the  declaration  is  not  a  substitute 
lor  punishment,  lull  political  retalia- 
tion. Needless  to  say,  this  is  an 
abuse  ....  Usually  the  United  States 
lodges  a  strong  protest  against  such 
unfounded  action,  as  it  did  in  the 
case  of  Commander  R.  0.  Smith,  As- 
sistant Naval  Attache  to  Moscow, 
in  October  1962.27 

A  naval  attache  also  has  a  respon- 
sibility to  refrain  from  personal  en- 
terprises for  profit  in  the  host  conn- 
try. 

Diplomatic  officers  are  prohibited  from 
engaging  for  their  personal  profit  in 
any  professional  or  commercial  activi- 
ties in  the  receiving  State.  Such  ac- 
tivities would  be  incompatible  with  the 
status  of  the  diplomatic  agent  and  his 
duties  towards  his  own  country.  Mili- 
tary attaches  on  diplomatic  duty  in 
a  foreign  country  could  hardly  recon- 
cile such  activities  with  their  primary 
duties  toward  their  service.  That  there 
can  be  rare  eases  of  such  activities  by 
diplomatic  agents  is  shown  by  the  fact 
that  the  drafters  of  the  Vienna  Con- 
vention considered  it  necessary  to 
include  Articles  31  and  31  which 
provide  for  payment  of  taxes  on  in- 
come from  such  activities,  and  for 
civil  jurisdiction  for  legal  actions  de- 
veloping from  such  activities.-8 

The  assistant  naval  attache  must 
also  observe  such  restrictions  of  the 
host  stale  as  are  imposed  regarding 
travel  within  thai  state. 

Diplomatic  officers  are  assured  the 
right  of  freedom  of  movement  and 
travel  in  the  receiving  State.  Each 
nation,  however,  has  the  right  to  im- 
pose certain  restrictions  on  this  free- 
dom   for   reasons   of   its   own    national 


security.  Laws  and  regulations  of  a 
country  establishing  so-called  zones  of 
entry,  restricted  /ones,  security  zones 
and  others,  must  be  observed  by  the 
attache  in  the  same  manner  as  other 
laws.  Such  restrictions  arc  normally 
applied  on  a  reciprocal  basis  and  arc 
naturally  found  mainly  among  those 
countries  not  having  the  friendliest  of 
relations.  One  would  hardly  expect  re- 
strictions of  this  typo  between  the 
United  States  and  its  friendly  allies. 
On  the  other  hand,  many  of  us  .  .  . 
have  heard  of  travel  restrictions  im- 
posed by  the  Soviet  Union  and  by 
the  United  States  on  diplomatic  per- 
sonnel and  visitors  from  the  other 
country.  Such  restrictions  are  fre- 
quently relaxed  or  lifted  from  time 
to  time  as  political  tensions  lessen. 
But  while  they  are  in  force,  they 
must  be  observed  by  the  attache.  Vio- 
lations usually  have  diplomatic  reper- 
cussions and  may  lead  to  the  recall  of 
the  attache.-9 

Because  of  reduced  labor  costs  in 
some  countries,  even  an  assistant  naval 
attache  may  he  able  to  retain  servants. 
Such  employment  may  raise  an  obli- 
gation for  him  to  observe  obligations 
imposed  h\  the  local  scheme  of  public 
social  security  imposed  on  employers 
generally : 

For  persons  to  whom  .  .  .  exemption 
does  not  apply,  the  diplomatic  officer 
must  observe  the  social  security  provi- 
sions of  the  sending  State.  For  in- 
stance, a  diplomatic  officer  who  brings 
his  own  servants  into  the  host  coun- 
try and  pays  social  security  for  them 
back  home  need  not  pay  social  secur- 
ity for  them  in  the  receiving  State. 
The  same  holds  true  if  he  hires  na- 
tionals from  a  third  country  and  pays 
for  social  security  in  that  country. 
if  he  hires  servants  locally,  he  must 
pay  for  their  social  security  in  accord- 
ance with  local  law.  A  diplomatic 
officer  may  voluntarily  participate  in 
the  social  security  system  of  the  host 
country  for  persons  otherwise  exempt, 
provided  that  this  participation  is  per- 
mitted by  the  receiving  State.'10 

Finally,  the  naval  attache  may  have 
important  responsibilities  with  refer- 
ence to  a  Status  of  Forces  Agreement. 
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The  assistant  attache  may  have  to 
render  aid  to  the  attache  in  meeting 
these  responsibilities. 

The  reason    for   mentioning  Status   of 
Forres    Agreements    ...    is    not    so 
much    that    the    attache    may    at    some 
time  need   the  assistance  of  a  country 
representative,    hut    that    he    may   well 
find   himself  in   the  position  whore  he 
actually    has   to   assume    the    functions 
and  responsibilities  of  a  country  rep- 
resentative.    In    countries    with    which 
the    United    Stales    has    entered    into 
Status     of     Forces     Agreements,     pro- 
cedures   have    evolved    to    handle    all 
cases  in  which  military  personnel  may 
hecome  subject    to  the   jurisdiction  of 
loeal  courts  ....  Originally,  the  pro- 
cedures were  meant    to   apply  only   in 
countries  with  which  the  United  States 
had    such    agreements,    but    eventually 
they    were    expanded    to    apply    world- 
wide ....  One  problem  that  had  to.be 
solved    was    to    whom    to    give    the    re- 
sponsibility   of    carrying   out    the    pro- 
cedures established  under  these  direc- 
tives in  those  countries  in  which  there 
were  no  United  States  commands  .... 
At  first  it  was  quite  logically  given  to 
the  service  attaches  in  such  a  manner 
that  each  took  care  of  eases  involving 
members    of    his    nun    M%rvice.     Thin 
the   Naval    Attache  would   handle   pro- 
cedures   for    United    Stales    sailors   on 
shore  in  the  country  to  which  he  was 
accredited,     following     Navy     Depart- 
ment   instructions,    provided    he    had 
been  given  that  responsibility.   In  such 
cases  he  might  have  been  required  to 
maintain  liaison  with  the  foreign  gov- 
ernment in  attempting  to  effect  waiver 
of    jurisdiction    so    that    the    offender 
could  be  tried  by  court-martial  rather 
than  local  civil  courts;  he  would  have 
to   obtain   local   counsel   where  waiver 
of  jurisdiction  could  not   be  obtained, 
and   he   would   prepare  all    reports  of 
the  incident   required   ....    Matters 
have   become   somewhat    more   compli- 
cated   with    the    establishment    of    the 
Executive   Agent   system   under  which 
only    one     military    attache    in     each 
country  is  given  the  responsibility  for 
administrative    matters    for    all    three 
services  ....  The  duties  of  the  Execu- 
tive Agent  Attache  in  Status  of  Forces 
matters   are   set    forth    in   Joint    Army- 
Navy-Air  Force  Attache  letter  No.  26 
of  21  Sept.  1961 


Subject:  Exercise  of  criminal  Juris- 
diction over  United  States 
Personnel  by  Foreign  Au- 
thorities 

To:  All     United     States     Army, 

Navy  and  Air  Force  Attaches 

1.  The  Service  Attaches  designated  as 
Executive  Agent  by  Joint  Army-Navy- 
Air  Force  Letter  No.  5a,  dated  28 
July  1961,  will  perform  the  duties  of  a 
designated  Commanding  Officer  or 
country  representative  in  connection 
with  the  exercise  of  criminal  jurisdic- 
tion over  U.S.  personnel  by  foreign 
authorities,  in  those  countries  where 
a  Service  Attache  has  been  assigned 
these  responsibilities  pursuant  to  ap- 
propriate Department  of  Defense  and 
Theater  directives. 

2.  Administrative  reports  required  to 
be  submitted  by  attaches  under  ser- 
vice directives  in  connection  with  the 
exercise  of  criminal  jurisdiction  over 
U.S.  personnel  by  foreign  authorities 
will  be  accomplished  by  the  Executive 
Agent.  Such  reports  will  be  forwarded 
to  the  Judge  Advocate  General  of  the 
service  of  the  Executive  Agent,  using 
the  format  prescribed  by  that  ser- 
vice .  .  .  .;<1 

In  a  foreign  port,  a  U.S.  flap  mer- 
chant vessel  would  nol  enjoy  the  same 
jurisdictional  immunities  as  an  Amer- 
ican public  vessel.32  At  the  outset  of 
a  consideration  of  this  subject,  it 
should  be  noted  that  it  is  closely  re- 
lated in  one  important  aspect  to  the 
Rossiya  Case  below.  In  the  20th  cen- 
tury, state-owned  vessels  have  engaged 
in  commercial  activities  under  all  sorts 
of  arrangements.  The  rise  of  Com- 
munist states  has  given  impetus  to 
the  employment  of  state-owned  vessels 
for  state-controlled  commerce.  This, 
of  course,  is  the  topic  of  the  Kossiya 
Case.  However,  it  must  also  be  noted 
that  the  United  States  has  in  the  past 
chartered  war-built,  government-owned 
tonnage  to  commercial  operators.33 
Thus,  government-owned  U.S.  ships 
have  engaged  in  commercial  enter- 
prises, just  as  Russian  ships  have. 

Leaving  the  above  noted  complicat- 
ing   factor    for    treatment    in    the    dis- 
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cussion  of  the  Rossiya  Case,  it  is  pos- 
sible to  assert  that  the  situation  is 
simpler  as  to  the  jurisdictional  status 
of  a  privately  owned  U.S.  (lap  mer- 
ehant  vessel,  operating  in  completely 
private  commercial  service,  while  in  a 
foreign  port. 

A  private  ship  in  n  foreign  port  is 
fully  subject  to  the  local  jurisdiction 
in  civil  matters,  but  there  are  two 
views  of  its  position  in  criminal  mat- 
ters. That  followed  by  On 'ill  Britain 
asserts  I  lie  complete  subjection  of 
the  ship  to  the  local  jurisdiction,  and 
regards  any  derogation  from  it  as  a 
matter  of  comity  in  the  discretion  of 
the  territorial  state.  We  regard  the 
local  jurisdiction  as  complete,  but 
we  do  not  regard  it  as  exclusive:  we 
exercise  a  concurrent  jurisdiction  over 
British  ships  in  foreign  ports,  and  are 
ready  to  concede  it  over  foreign  ships 
in  British  ports. 

The  other  doctrine  is  founded  on  an 
Opinion  of  the  French  Council  of 
State  in  1806,  referring  to  two  Ameri- 
can ships  in  French  ports,  the  Sally 
and  the  Newton,  on  eacli  of  which  one 
member  of  the  crew  bad  assaulted 
another.  Both  the  American  consuls 
and  the  French  local  authorities 
claimed  jurisdiction,  and  the  Council 
held  that  it  belonged  to  the  consuls, 
on  the  ground  that  the  ofTenees  did 
not  disturb  the  peace  of  the  port.  The 
Opinion  declared  in  effect  that  the 
ships  were  subjected  to  French  juris- 
diction in  matters  touching  the  inter- 
ests of  the  state,  in  matters  of  police, 
and  for  offenses  committed,  even  on 
board,  by  members  of  the  crew  against 
strangers;  but  that  in  matters  of  in- 
ternal discipline,  including  offences 
by  one  member  of  the  crew  against 
another,  the  local  authorities  ought 
not  to  interfere,  unless  either  their  as- 
sistance was  invoked  or  the  peace  of 
the  port  compromised.  This  opinion 
.  .  .  although  it  has  been  followed  in 
many  continental  countries  .  .  .  cannot 
be  regarded  as  an  authoritative  dec- 
laration of  the  international  law  on 
the  matter.  It  is  .  .  .  full  of  ambigui- 
ties. If  we  are  asked,  for  example, 
what  matters  "touch  the  interests  of 
a  state,"  we  should  be  inclined  to 
answer  that  the  whole  administration 
of     the     criminal     law     does    so    very 


closely.  Further,  the  Opinion  says 
nothing  about  the  position  of  passen- 
gers; it  does  not  indicate  the  sort  of 
incidents  which  ought  to  be  regarded 
as  "compromising  the  peace  of  the 
port."  nor  by  whom  the  point  is  to 
be  decided;  it  does  not  say  by  whom 
(e.g.,  by  a  consul,  by  the  master,  by 
the  accused,  or  by  his  victim)  the 
assistance  of  the  port  authorities  must 
be  invoked  in  order  to  justify  their 
interference;  it  does  not  even  say 
whether  this  interference  may  take 
the  form  of  assuming  jurisdiction.  The 
French  courts  indeed  held,  in  IBSO, 
when  a  ship's  officer  on  board  an 
American  ship,  the  Tempest,  had 
killed  a  seaman  on  the  same  ship,  that 
some  crimes  are  so  serious  that  with- 
out regard  to  their  future  conse- 
quences, if  any.  their  mere  commis- 
sion compromises  the  peace  of  the 
port,  and  therefore  brings  them  under 
the  local  jurisdiction  .  .  .30 

That  nations  have  endeavored  to 
regulate  the  jurisdiction  of  states  over 
foreign  ships  in  port  by  treaty  is  illus- 
trated by  Wildenhus'  Case,  120  U.S.  1 
(1887).  This  is  a  landmark  decision 
on  (he  subject  of  national  jurisdiction 
over  visiting  foreign  merchantmen.  In 
thai  proceeding,  a  Belgian  citizen 
killed  another  Belgian  aboard  a  Bel- 
gian ship  moored  to  a  dock  in  Jersey 
City,  N.J.  Local  authorities  boarded 
the  vessel  and  took  custody  of  the  ac- 
cused. The  Belgian  Consul  thereafter 
sought  a  writ  of  habeas  corpus  to 
obtain  release  of  the  defendant  to 
him.  The  Belgian  Consul  relied  upon 
ihe  treaty  of  9  March  1880  between 
Belgium  and  the  United  States.  Arti- 
cle IX  of  that  treaty  provided: 

The  respective  .  .  .  consuls  .  .  .  and 
consular  agents  shall  have  exclusive 
charge  of  the  internal  order  of  the 
merchant  vessels  of  their  nation,  and 
shall  alone  take  cognizance  of  all  dif- 
ferences which  may  arise,  either  at 
sea  or  in  port,  between  the  captain, 
officers,  and  crews,  without  exception, 
particularly  with  reference  to  the  ad- 
justment of  wages  and  the  execution 
of  contracts.  The  local  authorities 
shall    not    interfere,    except    when    the 


657 


disorder  that  has  arisen  is  of  such 
a  nature  as  to  disturb  the  tranquility 
and  public  order  on  shore,  or  in  the 
port,  or  when  a  person  of  the  country 
or  not  belonging  to  the  crew,  shall  be 
concerned  therein. 

Both   accused   and  victim   in   this  case 
were  members  of  the  crew. 

The  Supreme  Court's  opinion  by 
Chief  Justice  Waite  first  considered 
the  development  of  state  practice: 

ll    is   pari   of  the  law   of  civilized   na- 
tions thai   when   a  merchant    vessel   ol 
one    country    enters    the    ports    of   an- 
other for  the  purposes  of  trade,  it  sub- 
jects   itself    to    the    law    of    the    place 
to  which   il    goes,   unless   by   treaty   or 
otherwise  the  two  countries  have  come 
to    some    different    understanding    or 
agreement  ....    [T]he  English  judges 
have    uniformly   recognized    the   rights 
of  the  courts  of  the  country  of  which 
the  port  is  part  to  punish  crimes  com- 
mitted   by    one    foreigner    on    another 
in  a  foreign  merchant  ship  ....    As 
the    owner    has    voluntarily    taken    his 
vessel    for    his    own    private    purposes 
to   a   place  within    the   dominion   of   a 
government    other   than    his   own,   and 
from  which  he  seeks  protection  during 
his    stay,    he    owes    that     government 
such    allegiance    for    the    time    being 
as  is  due  for  the  protection   to  which 
he  becomes  entitled. 
From     experience,     however,     it     was 
found  long  ago  that  it  would  be  bene- 
ficial   to    commerce    if   the    local    gov- 
ernment would   abstain   from   interfer- 
ing with  the  internal  discipline  of  the 
ship,    and    the    general    regulation    of 
the   rights    and    duties    of    the    officers 
and  crew  towards  the  vessel  or  among 
themselves.    And  so  by  comity  it  came 
to  be  generally  understood  among  civ- 
ilized nations   that  all   matters  of  dis- 
cipline and   all   things  done  on   board 
which  affected  only  the  vessel  or  those 
belonging  to  her,  and  did  not   involve 
the  peace  or  dignity  of  the  country,  or 
the  tranquility  of  the  port,  should   be 
left    by    the    local    government    to    be 
dealt   with    by   the    authorities   of    the 
nation  to  which  the  vessel  belonged  as 
the  laws  of  that  nation  or  the  interests 
of  its   commerce   should   require.     But 
if  crimes   are   committed  on   board   of 
a  character   to  disturb   the   peace  and 
tranquility  of  the  country  to  which  the 


vessel  has  been  brought,  the  offenders 
have  never  by  comity  or  usage  been 
entitled  to  any  exemption  from  the 
operation  of  the  local  laws  for  their 
punishment,  if  the  local  tribunals  see 
fit  to  assert  their  authority.  Such 
being  the  general  public  law  on  this 
subject,  treaties  have  been  entered 
into  by  nations  having  commercial  in- 
tercourse, the  purpose  of  which  was 
to  settle  and  define  the  rights  and 
duties  of  the  contracting  parties  with 
respect  to  each  other  in  these  particu- 
lars, and  thus  prevent  the  inconven- 
ience that  might  arise  from  attempts 
to    exercise    conflicting    jurisdictions. 

In  reaching  its  decision,  the  Court 
reviewed  the  ways  in  which  treaties 
granting,  or  conceding,  foreign  con- 
sular jurisdiction  affected  the  jurisdic- 
tion of  the  authorities  of  a  port  over 
visiting  foreign  merchantmen.  It  re- 
ferred, first,  to  the  Franco- American 
consular  convention  which  existed  at 
the  time  of  the  1806  opinion  in  the 
cases  of  Sally  and  Newton,  referred 
to  above.  Then  the  Court  proceeded 
as  follows: 

Next  came  a  form  of  convention  which 
.  .  .  gave  the  consuls  authority  l<> 
cause  proper,  order  to  be  maintained 
on  board  and  to  deckle  dispute's  be- 
tween the  officers  and  crew,  but  al- 
lowed the  local  authorities  to  inter- 
fere if  the  disorders  taking  place  on 
board  were  of  such  a  nature  as  to  dis- 
turb the  public  tranquility,  and  that 
is  substantially  all  there  is  in  the 
convention  with  Belgium  which  we 
have  now  to  consider  ....  If  the 
thing  done  "the  disorder,"  as  it  is 
called  in  the  treaty  is  of  a  character 
to  affect  those  on  shore  or  in  the  port 
when  it  becomes  known,  the  fact  that 
only  those  on  the  ship  saw  it  when 
it  was  done  is  a  matter  of  no  moment. 
Those  who  are  not  on  the  vessel  pay 
no  special  attention  to  tin*  mere  dis- 
putes or  quarrels  of  the  seamen  while 
on  board  ....  Neither  do  they  .  .  . 
care  for  anything  done  on  board  which 
relates  only  to  the  discipline  of  the 
ship  ....  Not  so,  however,  when 
crimes  which  from  their  gravity 
awaken  a  public  interest  as  soon  as 
they  become  known,  and  especially 
those     of     a     character     which     every 
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civilized  nation  considers  itself  bound 
to  provide  a  severe  punishment  for 
when  committed  within  its  own  juris- 
(liclioii  ....  It  is  not  alone  the  puh- 
lieily  of  tin*  net,  or  lite  noise  and 
clamor  which  attends  it,  that  fixes  the 
nature  of  the  crime,  hut  the  act  itself. 
If  that  is  of  a  character  to  awaken 
public  interest  when  it  becomes 
known,  it  is  a  "disorder"  the  nature 
of  which  is  to  affect  the  community  at 
large,  and  consequently  to  invoke 
the  power  of  the  local  government 
whose  people  have  been  disturbed  by 
what  was  done  ....  The  principle 
which  governs  ill*!  whole  matter  is 
this:  Disorders  which  disturb  only 
the  peace  of  the  ship  or  those  on 
board  are  to  be  dealt  with  exclusively 
by  the  sovereignty  of  the  home  of  the 
ship,  but  those  which  disturb  the 
public  peace  may  be  suppressed,  and. 
if  need  be,  the  offenders  punished  by 
the  proper  authorities  of  the  local 
jurisdiction. 

The  Court  concluded  that  the  circum- 
stances of  each  case  would  have  to  be 
examined  to  determine  its  jurisdic- 
tional quality.  It  concluded  that  the 
murder  in  question  was  such,  a  "dis- 
order" as  to  vest  jurisdiction  in  the 
Jersey  Gilv  |»orl   authorities. 

Mori4  reeenl  decisions  of  various 
national  courts  have  proceeded  upon 
general  lines  of  reasoning  similar  to 
the  above.  But  some  of  their  conclu- 
sions may  seem  difficult  to  harmonize 
with  Wildenhus'  Case. 

Compare  People  v.  Wong  Chen  p.  4fi 
P.f  729  (1922)  with  United  States  v. 
Look  Chaw.  18  P.T.  573  (1910).  In 
the  Wong  Cheng  case  the  Philippine 
Supreme  Court  held  that  smoking 
opium  on  an  English  vessel  anchored 
two  and  a  half  miles  from  shore  in 
Manila  Harbor  was  an  offence  for 
which  prosecution  in  the  Philippines 
was  proper.  Distinguishing  ihe  Look 
Chaw  case  in  which  the  Court  had 
said  that  mere  possession  of  opium  on 
a  foreign  merchant  vessel  in  terri- 
torial waters  did  not  constitute  a 
crime  triable  locally,  the  Court  said: 
"Rut  to  smoke  opium  within  our  ter- 
ritorial limits,  even  though  aboard  a 
foreign  merchant  ship,  is  certainly  a 
breach  of  the  public  order  here  estab- 


lished, because  it  causes  such  drug 
to  produce  its  pernicious  effects  within 
our  territory.'*3"1 

Tin*  United  Stales  encountered  great 
difficulty  in  this  area  of  international 
law  with  I  he  advent  of  its  ill-advised 
experiment  with  prohibition.  Cunard 
Steamship  Co.  v.  Mellon.  262  U.S.  100 
(1923),  was  litigation  which  stemmed 
from  an  opinion  of  the  Attorney  Gen- 
eral. On  ()  October  1922  the  Attorney 
General  responded  to  a  request  for 
advice  submitted  by  the  Secretarv  of 
the  Treasury.  The  Attornev  General's 
opinion  construed  the  National  Pro- 
hibition Act  and  Eighteenth  Amend- 
ment, and  concluded  that  these  two 
enactments  made  it  illegal:  (1)  for 
any  domestic  or  foreign  vessel  either 
to  bring  liquor  into  U.S.  territorial 
waters,  or  to  carry  it  while  in  such 
waters,  whether  as  sea  stores  or  cargo: 
or  (2)  for  any  U.S.  ship  to  carry 
liquor  even  outside  U.S.  territory. 
After  this  opinion  was  issued,  the 
President  took  measures  for  issuance 
o\  instructions  for  enforcement  ol  its 
conclusions.  Ten  foreign  corporations 
which  operated  foreign  Hag  vessels. 
and  two  U.S.  Hag  steamship  operators 
sought  injunctions  against  the  threat- 
ened application  of  the  National  Pro- 
hibition Act  to  merchant  vessels  visit- 
ing U.S.  ports.  All  of  these  ships  had 
made  it  a  practice  to  carry  liquor  as 
sea  stores,  to  be  sold  as  beverage  to 
crew  or  passengers.  This  was  per- 
mitted by  the  laws  of  all  the  non-U. S. 
ports  touched  by  the  ships  and  was 
even  required  by  some.  After  the 
advent  of  prohibition  in  the  United 
Stales,  all  shipboard  liquor  had  been 
purchased  aboard  and  carried  into 
American  ports.  Lower  federal  courts 
refused  to  enjoin  the  contemplated 
enforcement  measures,  either  as  to 
foreign  flag  vessels  in  American  ports. 
or  on  U.S.  flag  vessels  anywhere.  The 
Supreme  Court  affirmed  with  respect 
to  all  vessels  in  U.S.  territorial  waters 
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hut  reversed  as  lo  U.S.  flap;  vessels 
outside  U.S.  waters.  The  Court  said 
this: 

The  defendants  |i.e.,  Government 
officials]  further  contend  that  the 
Amendment  covers  foreign  merchant 
ships  when  within  the  territorial  wa- 
ters of  t lie  United  States.  Of  course, 
if  it  were  true  that  a  ship  is  a  part 
of  the  territory  of  the  country  whose 
flap;  she  carries,  the  contention  would 
fail,  But,  as  (hat  is  ,i  fiction,  we  think 
the  contention  is  right. 
A  merchant  ship  of  one  country  vol- 
untarily entering  the  territorial  limits 
of  another  subjects  herself  to  the 
jurisdiction  of  the  latter.  The  juris- 
diction attaches  in  virtue  of  her  pres- 
ence, just  as  with  other  objects  within 
those  limits.  During  her  stay  she  is 
entitled  to  the  protection  of  the  laws 
of  that  place  and  correlatively  is 
bound  to  yield  obedience  to  them. 
Of  course,  the  local  sovereign  may  out 
of  considerations  of  public  policy 
choose  to  forego  the  exertion  of  its 
jurisdiction  or  to  exert  the  same  in 
only  a  limited  way,  but  this  is  a  mat- 
ter resting  solely  in  its  discretion  .... 
In  principle,  therefore,  it  i<  settled 
that  the  Amendment  could  he  made 
lo  cover  both  domestic  and  foreign 
merchant  ships  when  within  the  terri- 
torial waters  of  the  United  Slates. 
And  we  think  it  has  been  made  to 
cover  both  when  within  those  limits. 
It  contains  no  exception  of  ships  of 
either  class  and  the  terms  in  which 
it  is  couched  indicate  that  none  is 
intended  .... 

The  above  decision  was  roundly  pro- 
tested hy  various  of  the  major  mari- 
time states.    Briggs  tells  us  that: 

Pursuant  to  the  decision  of  the  United 
States  Supreme  Court  in  Cunard  v. 
Mellon  .  .  .  the  Department  of  State 
notified  foreign  governments  on  May 
3,  1923,  "that  it  is  unlawful  for  any 
vessel,  either  foreign  or  domestic,  to 
bring  within  the  United  States  or 
within  the  territorial  waters  thereof 
any  liquors  whatever  for  beverage  pur- 
poses." U.S.  For.  Rcl.,  1923,  I,  133. 
Diplomatic  protests  were  made  by  the 
Governments  of  Spain,  Great  Britain, 
Belgium,  Italy,  Sweden,  Portugal, 
Denmark,    the    Netherlands,    Norway, 


Mexico,  and  Panama.  Id.  133-161. 
Although  the  protests  were  largely 
based  upon  a  claim  that  by  interna- 
tional comity  a  State  should  not  ex- 
ercise its  unquestioned  rights  of  juris- 
diction over  foreign  private  vessels 
admitted  to  its  national  waters  except 
to  restrain  acts  calculated  to  disturb 
public  order  and  safety,  the  real  ques- 
tion at  issue  was  the  right  of  the 
United  States  to  prohibit  the  entry  of 
foreign  vessels  laden  with  alcoholic 
beverages  a  right  which  seems  to  be 
firmly  grounded  on  international  law. 

This  same  author  shifts  from  the  sub- 
ject of  criminal  enforcement  to  the 
area  of  civil  matters  as  follows: 

The  governing  principle  in  civil  as 
in  criminal  jurisdiction  is  that  the  for- 
eign private  vessel  enters  subject  to 
the  local  law.  In  matters  not  affecting 
local  interests  the  coastal  State  may 
decline  to  exercise  jurisdiction;  but, 
in  the  absence  of  treaty  provisions  to 
the  contrary,  it  remains  the  judge  of 
whether  or  not  its  interests  require 
the  exercise  of  jurisdiction  or  the  en- 
forcement of  its  laws  against  foreign 
vessels.  Thus  in  Brown  v.  Duchesne, 
19  How.  183,  198  (1856),  the  U.S. 
Supreme  Court,  after  observing  that 
"Congress  may  unquestionably,  under 
its  power  lo  regulate  commerce,  pro- 
hibit any  foreign  ship  from  entering 
our  ports,  which,  in  its  construction  or 
equipment,  uses  any  improvement  pat- 
ented in  this  country,"  proceeded  to 
hold  that  the  patent  laws  in  force 
were  not  intended  by  Congress  to  ap- 
ply to  foreign  ships  temporarily  in 
our  ports.  Statutes  controlling  the 
employment  and  wages  of  seamen  .  ,  . 
have  been  enforced  ,  in  relation  to 
foreign  vessels  even  to  the  extent  of 
impairing  the  obligation  of  a  foreign 
contract.  See  Stralhearn  Steamship 
Co.  v.  Dillon,  252  U.S.  348  (1920), 
where  Dillon,  a  British  subject  who 
had  shipped  on  a  British  vessel  in  a 
British  port  under  articles  .stipulating 
that  wages  were  payable  at  the  end 
of  the  voyage,  was  permitted  by  the 
U.S.  Supreme  Court  lo  collect  one- 
half  the  wages  due  him  when  his 
vessel  put  into  an  American  port, 
pursuant  to  .  .  .  46  U.S.C.A.  597, 
which  was  made  expressly  applicable 
lo  seamen  on  foreign  vessels  in  U.S. 
waters  ....    Professor   Hvde  doubts 
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whclhci .  in  llir  absence  of  irmly,  any 
rule  of  international  law  prohibits  a 
Slale  from  "exercising  through  its 
local  courts  jurisdiction  over  civil 
ronl  inversion  between  masters  and 
members  of  a  crew,  when  the  judicial 
aid  of  its  tribunals  is  invoked  by 
the  latter,  and  notably,  when  a  libel 
in  rem  is  filed  against  the  [foreign] 
ship."  Hyde,  1,  742.  In  such  cases 
the  applicable  law  may  be  the  flag- 
law,  or,  by  legislative  mandate,  it 
might  be  the  law  of  the  coastal 
State.3*' 

Il  seems  appropriate  to  conclude  this 
discussion  of  jurisdictional  immunities 
with  I  ho  cogent  statement  of  the  gen- 
eral rules,  formulated  by  a  leading 
American  scholar  of  maritime  law: 

The  exemption   from  local  jurisdiction 

in  rem  is  clearest  cut  in  the  case  of 
foreign  fighting  ships.  Hut  fled  auxil- 
iaries, and  ships  used  for  government 
purposes  other  than  warfare,  are 
within  the  exemption.  Vessels  of 
ordinary  merchant  character  may  also 
share  in  the  exemption  in  so  far  as 
they  are  in  government  use  for  non- 
mercantile  purposes.37 

The  Hossiva  Case  involved  the  claim 
to  immunity  of  a  slate-owned  \essel 
engaged  in  wholly  commercial  pursuits 
in  foreign  ports.  Various  nations  have 
allotted  state-owned  vessels  to  trading 
activities,  under  a  great  variety  of 
arrangements.  International  law  as 
to  their  jurisdictional  immunities  is 
in  an  unclear  stale  of  complex  evolu- 
tion, although  the  United  States  has 
taken  steps  to  clarify  its  national  prac- 
tice, in  the  wake  of  the  Hossiva  mat- 
ter. Other  nations  are  equally  con- 
cerned : 

British  practice  has  hitherto  made  no 
distinction  between  public  ships  en- 
gaged in  commerce  and  others.  In 
The  Parlement  Beige  (1880)  5  P.D. 
197,  a  Belgian  mail  ship  had  collided 
with  an  English  ship  in  Dover  Har- 
bour, and  although  it  was  proved  that 
the  ship,  the  property  of  the  King  of 
the  Belgians,  was  used  by  him  partly 
for  trading  purposes,  the  Court  held 
that   it   could  not  deal   with  the  claim 


of  the  English  owners.  .  .  .  [Hjowever 
it  can  hardly  be  said  that  interna- 
tional law  requires  immunity  to  be 
extended  to  public  ships  engaged  in 
ordinary  commercial  undertakings; 
many  states  have  never  done  so,  and 
in  recent  years  national  trading  has 
become  so  common  that  their  exemp- 
tion from  the  jurisdiction  of  national 
courts  sometimes  works  gross  injus- 
tice. The  abuse  was  dealt  with  at  a 
conference  held  in  Brussels  in  1926, 
and  a  convention  was  formed  of 
which  the  main  provisions  are:  that 
vessels  owned  or  operated  by  stales 
and  their  cargoes  and  passengers,  are 
to  be  subject  to  the  same  liability  in 
respect  of  claims  as  those  privately 
owned;  but  ships  of  war  and  non- 
trading  vessels  may  not  he  arrested  <>r 
detained  in  a  foreign  port,  and  pro- 
ceedings must  be  taken  against  them 
in  the  courts  of  the  country  to  which 
they  belong.  The  convention  is  not 
to  apply  in  time  of  war.  It  is  in  force 
between  a  few  states,  but  it  has  not 
been  ratified  by  Great  Britain. 3R 

The  U.S.  Supreme  Court  took  tip  the 
question  of  the  jurisdiction  of  U.S. 
courts  over  foreign  state  vessels  in 
commercial  activities,  in  Bcrizzi  Bros. 
v.  The  PesanK  271  U.S.  562  (1926), 
in  which  an  in  inn  proceeding  was 
brought  in  a  federal  court  because  of 
the  alleged   nondelivery  of  a  cargo  of 

silk  accepted  in  Italy  for  delivery  in 
New  York.  The  carrying  vessel  was 
conceded!)'  "owned,  possessed,  and 
controlled"  hy  ihe  Italian  (»ovoni- 
'mcut,  hul  nol  connected  with  Italian 
military  or  naval  forces.38  Pesaro  was 
employed  in  the  carriage  of  poods  for 
hire  in  international  ocean  commerce. 
Justice  Van  Devan tor's  opinion  stated 
that: 

The  single  question  presented  for  de- 
cision by  us  is  whether  a  ship  owned 
and  possessed  by  a  foreign  govern- 
ment, and  operated  by  it  in  the  car- 
riage of  merchandise  for  hire,  is  im- 
mune from  arrest  under  process  based 
on  a  libel  in  rent  bv  h  private  suitor 
in  a  federal  District  Court  exercising 
admiralty  jurisdiction. 
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The  Supreme  Court  concluded  that 
the  district  courts  did  not  have  such 
jurisdiction. 

In  Republic,  of  Mexico  v.  If  of]  won: 

The    Baja    California,    324    U.S.     30 

(1915),    the    question    was: 

.  .  .  whether,  in  the  ahsence  of  the 
adoption  of  any  guiding  poliey  by 
the  Executive  Branch  of  the  govern- 
ment the  federal  courts  should  recog- 
nize the  immunity  from  a  suit  in  rem 
in  admiralty  of  a  merchant  vessel 
solely  because  it  is  owned  though  not 
possessed  by  i\  friendly  In  reign  gov- 
eminent, 

The  Mexican  Government  held  title 
lo  Baja  California,  but  a  private  Mex- 
ican corporation  operated  her.  The 
Supreme    Court    noted    that: 

It  has  been  held  below,  as  in  The 
Navemar,  to  be  decisive  of  the  case 
that  the  vessel  when  seized  by  judi- 
cial process  was  not  in  the  possession 
and  service  of  the  foreign  govern- 
ment. Here  both  courts  have  found 
that  the  Republic  of  Mexico  is  the 
owner  of  the  seized  vessel.  The  State 
Department  has  certified  that  it  recog- 
nizes such  ownership,  but  it  has  re- 
frained from  certifying  that  it  allows 
the  immunity  or  recognizes  ownership 
of  the  vessel  without  possession  by  the 
Mexican  Government  as  a  ground  for 
immunity.  It  does  not  appear  that  the 
Department  has  ever  allowed  a  claim 
of  immunity  on  that  ground,  and  we 
are  cited  to  no  case  in  which  a  federal 
court  has  done  so  ...  .  We  can  only 
conclude  that  it  is  the  national  policy 
not  to  extend  the  immunity  in  the 
manner  now  suggested,  and  that  it  is 
the  duty  of  the  courts,  in  a  matter  so 
intimately  associated  with  our  foreign 
policy  and  which  may  profoundly  af- 
fect it,  not  to  enlarge  an  immunity 
to  an  extent  which  the  government, 
although  often  asked,  has  not  seen  fit 
to  recognize. 

The  initial  letter  (29  March  1948)  of 
the  Soviet  Embassy  in  the  Rossiya 
matter  only  asserted  ownership  of  the 
vessel.40  Since  the  letter  did  not  men- 
tion operation  or  control  by  the  state, 
the  case  at  that  stage  was  like  the 
Baja  California. 


In  The  Navemar,  303  U.S.  68 
(1938),  referred  to  above,  the  Slate 
Department  had  refused  to  accept  a 
claim  of  immunity  of  the  attached 
Spanish  vessel.  The  Spanish  Civil  War 
was  then  in  progress.  Around  the 
world  the  contending  regimes  were 
trying  to  gain  control  of  Spanish- 
flag  vessels.  It  was  alleged  that  at 
the  time  she  was  libelled.  Navemar 
had  already  been  expropriated  from  a 
Spanish  national  by  the  recognized 
Spanish  Covernment.  The  Supreme 
Court  declined  to  recognize  immunity 
again,  on  the  basis  that  the  ship  was 
not  shown  to  have  been  in  the  pos- 
session and  public  service  of  the  Span- 
ish Sovereign.  She  was,  presumably, 
a  merchantman  engaged  in  mercan- 
tile pursuits. 

Other  municipal   courts   around   the 
world  have  passed  on  comparable  ques- 
tions.   Their  answers  are  varied.    We 
are    tempted     to    hope    that    Military 
Sea     Transportation     Service     vessels 
would    everywhere    be    viewed    as    en- 
gaged in  the  public,  and  naval,  service 
of  the  United  States.    But  quaere:   if 
all  foreign  .courts  would  take  this  view 
of  a  government-owned  ship  operated 
by   a  civilian   company   under  a   Gen- 
eral  Agency  Agreement,   in   a   foreign 
port,   laden   only   with   a   cargo   of  ex- 
change  merchandise,   or   USAFI    text- 
books, or  the  household  effects  of  ci- 
vilian technical  representatives  serving 
equipment  deployed  overseas. 

The  "Tate  Letter"41  made  it  clear 
that  a  Maritime  Administration-owned 
ship,  chartered  to  a  civilian  operator 
for  purely  civilian  pursuits,  would 
likely  not  be  made  the  subject  of  any 
claim  of  immunity  in  a  foreign  port 
by  the  Department  of  State.  It  must 
be  borne  in  mind  that  there  are  all 
sorts  of  arrangements  involving  gov- 
ernment vessels  and  state  trading  and 
private  trading  combinations  which 
may  or  may  not  produce  a  "public 
vessel,"     entitled     to     immunity.      The 
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Tale  Letter"  makes  it  clear  that  Ros- 
si ya  would  not  he  granted  immunity 
now. 

Government  ships,  foreign  or  do- 
mestic, may  be  used  for  what  might 
be  called  public  purposes,  such  as 
warships,  which  are  the  most  obvious 
examples  of  public  ships.  From  the 
warships,  the  public  purpose  vessels 
shade  oil  into  coast  guard  vessels, 
lighthouse  vessels,  dredge  boats,  etc. 
From  the  direct  government  ownership 
and  operation  of  merchant  ships,  the 
elit«M  *lwtdeA  oil  also  Into  privately 
owned  ships,  which  are  requisitioned 
or  leased  by  the  government  for  its 
use  in  peace  or  war  and  for  public 
alTairs.  The  non-commercial  class  in- 
cludes also  vessels  owned  or  used  by 
states  and  municipalities:  police  boats, 
fire  boats,  city  dumping  scows,  and 
such.  The  merchant  ships  of  the 
government  also  shade  off  from  those 
owned  and  operated  by  the  govern- 
ment directly  to  private  ships  merely 
operated  by  the  government  or  more 
frequently  nowadays  the  government- 
owned  ships  run  by  private  operators. 
Governments  have  devised,  also,  cor- 
porations of  which  they  own  the 
stock,  while  the  corporation  "owns" 
and  operates  the  vessels.  Further- 
more, the  governments  have  subsidized 
private  owners  heavily  by  selling  them 
former  government-owned  ships  at 
bargain  prices,  by  "mail  contracts," 
by  undisguised  subsidies,  by  cheap 
loans,  or  by  all  of  these  various  de- 
vices, so  that  governments  have  estab- 
lished a  financial  interest  for  them- 
selves in  many  "private"  merchant  ves- 
sels. This  is  the  fact  situation  against 
which  is  laid  the  general  doctrine  of 
sovereign  immunity,  not  only  for  the 
vessels,  for  the  injuries  they  do,  but 
for  supply  contracts,  freight  contracts, 
charter  parties  and  other  obligations, 
otherwise  enforceable  against  a  pri- 
vate person,  which  the  government's 
or  the  ship's  officers  may  enter  in  be- 
half of  the  ships  in  the  course  of 
their  operation.  .  .  .  By  an  amend- 
ment to  the  Bankruptcy  Act,  dated 
June  22,  1938  ...  11  U.S.C.A.  Sec. 
1101,  if  a  company  in  foreign  trade 
on  whose  vessels  the  government  has 
mortgages  gets  into  a  proceeding  in 
equity,  bankruptcy,  or  admiralty  the 
court  may  appoint  the  U.S.  Maritime 


Commission  .  .  .  sole  trustee  or  re- 
ceiver and  during  the  operation  of 
the  vessels  by  the  Commission  the 
vessels  shall  be  considered  vessels  of 
the  United  States  within  the  meaning 
of  the  Suits  in  Admiralty  Act,  46 
U.S.C.A.  Sec.  741  et  seq** 

Lauterpacht's  Oppenheim  summa- 
rizes the  British  approach  to  this  prob- 
lem area  as  follows: 

In    Great   Britain   .    .    .   as    .    .    .    the 
result    of    a    series    of    decisions,    of 
which    The    Parlement   Beige   ...   in 
1880    may    fairly    be   regarded    as    lite 
starting-point     of     the     movement     in 
favour    of    immunity:     (a)     a    British 
court    .   .   .   will   not   exercise   jurisdic- 
tion over  a  ship  which  is  the  property 
of    a    foreign    State,    whether    she    is 
actually  engaged  in  the  public  service 
or     is     being     used     in     the     ordinary 
way  of  a  shipowner's  business,  as,  for 
instance,   being  let   out   under  a  char- 
ter-party;   nor   can    any  maritime   lien 
attach    ...    to   such    a   ship    so    as   to 
be  enforceable  against   it  if  and  when 
it    is     [later]     transferred    to    private 
ownership,     (b)    Ships   which   are   not 
the    property   of   a   foreign    State,    but 
are  chartered  or  requisitioned  by  it  or 
otherwise  in  its  possession  and  control, 
may  not  be  arrested  by  process  of  the 
Admiralty  Court  while  subject  to  such 
possession   and   control,  nor  .   .   .  will 
any    action     lie    against     the     foreign 
State;    nor  can  any  maritime  lien   at- 
tach, to  the  ship  in  respect  of  damage 
done   by   her   or   salvage   services   ren- 
dered to  her  while  she  was  subject  to 
such     possession     and     control;      but 
when  the  governmental  possession  and 
control  cease  to  operate  and  she  is  re- 
delivered  to   her  owner,  an   action   in 
personam     will     lie     against     him     in 
respect    of    salvage    services    rendered 
to   her  while   in   governmental   posses- 
sion   and    control,    if    he    has    derived 
benefit  from  those  services.    There  are 
now  only  a  few  States  which  adhere 
without   qualifications   to    the   practice 
of    conceding    jurisdictional     immuni- 
ties  to   State-owned   ships  engaged    in 
commerce.     This   is    so    although    only 
a    relatively    small    number    of    States 
have  so   far  ratified   the  Brussels  Con- 
vention  of   1926   which   abolishes   that 
privilege    as    between    the    contracting 
parties.43 
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The  "Tate  Letter"  of  19  May  1952 
from  the  Acting  Legal  Adviser,  De- 
partment of  State,  to  Acting  Attorney 
General  Perlman  contained  a  sum- 
mary of  the  practice  of  a  number  of 
states  in  terms  of  two  basic  theories 
of  sovereign  immunity  which  have 
emerged.  The  letter  stated  these 
theories  in  this  way: 

A  study  of  the  law  of  sovereign  im- 
munity reveals  the  existence  of  two 
conflicting  concepts  of  sovereign  im- 
munity, each  widely  held  and  firmly 
established.  According  to  tin*  classi- 
cal or  absolute  theory  of  sovereign 
immunity,  a  sovereign  cannot,  with- 
out his  consent,  he  made  a  respondent 
in  the  courts  of  another  sovereign. 
According  to  the  newer  or  restrictive 
theory  of  sovereign  immunity,  the  im- 
munity of  the  sovereign  is  recognized 
with  regard  to  sovereign  or  public 
acts  (juri  imperii)  of  a  state,  hut  not 
with  respect  to  private  acts  (jure  ges- 
tionis).  There  is  agreement  by  pro- 
ponents of  both  theories,  supported  by 
practice,  that  sovereign  immunity 
should  not  ho  claimed  or  granted  in 
actions  with  respect  to  real  property 
(diplomatic  and  perhaps  consular 
property  excepted)  or  with  respect 
to  the  disposition  of  the  property  of 
a  deceased  person  even  though  n 
foreign  sovereign  is  the  beneficiary. 

The  "Tate  Letter"  proceeded,  after 
its  summary  of  trends  in  other  nations, 
to  state  the  newly  formalized  U.S.  po- 
sition: 

It  is  thus  evident  that  with  the  pos- 
sible exception  of  the  United  King- 
dom little  support  has  been  found 
except  on  the  part  of  the  Soviet 
Union  and  its  satellites  for  continued 
full  acceptance  of  the  absolute  theory 
of  sovereign  immunity.  There  are  evi- 
dences that  British  authorities  are 
aware  of  its  deficiencies  and  ready  for 
a  change.  The  reasons  which  obvi- 
ously motivate  state  trading  countries 
in  adhering  to  the  theory  with  per- 
haps increasing  rigidity  arc  most  per- 
suasive that  the  United  States  should 
change  its  policy.  Furthermore,  tin- 
granting  of  sovereign  immunity  to 
foreign  governments  in  the  courts  of 
the  United  States  is  most  inconsistent 


with  the  action  of  the  Government  of 
the  United  States  in  subjecting  itself 
to  suit  in  these  same  courts  in  both 
contract  and  tort  and  with  its  long 
established  policy  of  not  claiming 
immunity  in  foreign  jurisdictions  for 
its  merchant  vessels.  Finally,  the 
Department  feels  that  the  widespread 
and  increasing  practice  on  the  part  of 
governments  of  engaging  in  commer- 
cial activites  makes  necessary  a  prac- 
tice which  will  enable  persons  doing 
business  with  them  to  have  their 
rights  determined  in  the  courts.  For 
these  reasons  it  will  hereafter  be  the 
Department's  policy  to  follow  the  re- 
strictive theory  of  sovereign  immunity 
in  the  consideration  of  requests  of 
foreign  governments  for  a  grant  of 
sovereign  immunity. 

A  recent  writer  has  pointed  out  that 
this  letter  is  not  the  final  word  on 
this  subject.  His  presentation  empha- 
sizes the  doubt  of  the  procedural  as- 
pects of  asserting  sovereign  immunity, 
which  will  undoubtedly  influence  the 
further  evolution  of  the  rules  of  sov- 
ereign  immunity. 

The  Tate  letter  did  not  spell  out 
the  distinction  between  private  or 
commercial  and  public  acts,  and  it  did 
not  go  into  the  oilier  complications 
that  were  bound  to  develop.  For  in- 
stance, if  in  certain  circumstances 
sovereign  states  were  no  longer  to 
he  granted  immunity  (at  least  as  far 
as  the  State  Department  was  con- 
cerned), how  was  a  suit  against  a 
sovereign  to  be  commenced?  It  had 
always  been  thought  that  an  ambas- 
sador or  other  diplomatic  representa- 
tive could  not  be  personally  served 
with  legal  process.  Similarly,  con- 
sular representatives  are  not  proper 
"agents"  for  purposes  of  receiving  ser- 
vice of  process  addressed  to  a  for- 
eign government.  Not  until  the  adop- 
tion of  so-called  "long-arm  statutes" 
for  service  of  process  in  State  court 
proceedings,  plus  their  assimilation  by 
reference  into  Federal  practice  .  .  .  did 
the  possibility  arise  of  commencing 
suits  against  a  sovereign  without  at- 
taching the  sovereign's  properly.  Hut 
which  property  was  subject  to  at- 
tachment? It  soon  appeared  that 
regardless  of  the  cause  of  action,  cer- 
tain   governmental    property,    for    ex- 
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ample,  a  bank  account  held  in  the 
name  of  the  foreign  government,  was 
immune.  In  other  words,  not  only 
must  the  cause  of  action  appear  to 
relate  to  a  "private"  or  "commercial" 
activity  of  the  defendant  government, 
hut  the  defendant's  property  on  whiqh 
jurisdiction  is  sought  to  be  founded 
must  be  commercial  in  character. 
Probably  although  this  is  not  clear 
the  property  attached  and  the  claim 
sued  upon  need  not  have  a  direct  rela- 
tion: A  commercial  vessel  belonging 
to  state  A  might  be  the  basis  for  a 
quasi  in  rem  action  not  only  by  the 
ship's  chandler,  but  also  by  the  person 
who  had  sold  shoes  to  A's  army  or 
bought  beef  from  A's  agricultural  ex- 
port agency,  assuming  the  latter  are 
considered  commercial  claims.  Would 
such  claims  be  considered  commercial 
for  the  purpose  of  overcoming  a  plea 
of  sovereign  immunity  ....  Only 
one  United  States  court  appears  to 
have  addressed  itself  specifically  to 
the  question  of  the  distinction  between 
commercial  and  governmental  acts 
set    forth   but   not    defined   in  the  Tate 


letter.     In    J  ictory    Transport.    Inc.    V. 
C  ami  sari  a      dc      Ahastec'nnientos      y 
Transporter  [336  F.  2d  354   (2d  Cir., 
1964)     digested    in    59    A.J.T.L.    388 
(1965);    cert,    denied,    381    U.S.    934 
(1965)1,  the  Court  of  Appeals  for  the 
Second    Circuit    expressly    upheld    the 
Tale  doctrine,  on   I  he  ground  thai   "il 
makes    no    sense     for    the     courts    to 
deny  a  litigant  his  day   in  court  and 
to  permit  the  disregard  of  legal  obli- 
gations    to     avoid     embarrassing     the 
State  Department  if  that  agency  indi- 
cates   it    will    not    be    embarrassed." 
The  court  set  forth  five  categories  of 
acts    falling    within    the    concept    of 
"public    acts":     (1)     internal    admini- 
strative acts,  such  as  the  expulsion  of 
an    alien;     (2)    legislative    acts,    such 
as   nationalization;    (3)    acts  concern- 
ing  the   armed   forces;    (4)    acts  con- 
cerning  diplomatic  activity;    and    (5) 
public  loans.    Causes  of  action  arising 
out  of  these  kinds  of  acts  would  not 
subject   the  sovereign   to  suit  without 
its  consent  ....    It  may  be  pointed 
out  that  the  Second  Circuit's  attempt 
at  definition  is  not  very  precise.44 
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matic premises,  practice  sanctions  exceptions  in  enses  of  emergency  such  as  fire  or  imminent  dancer  of 
crimes  of  violence  .  .  .  Section  4  of  the  Soviet  Regulations,  above,  after  establishing  the  inviolability 
of  these  premises,  adds  th.it  "nevertheless,  the  inviolability  of  these  premises  nivrs  T1"  r'K'"  '"  rr""n 
anyone     there     by     force.'"      On     October    3,     I'):"),     M.     Itiezednwsky,     First    Counsellor    of    the     Soviet     Kmbassy 
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in,  Paris,  appeared  nt  a  French  police  station  and  asked  their  aid  in  releasing  his  wife  and  daughter  who 
were  being  held  by  the  GPU  in  the  Soviet  Embassy.  He  reported  that  an  agent  of  the  CPU  had  arrived 
that  day  at  the  Embassy  to  order  his  return  to  Moscow  to  be  judged  for  political  divergencies.  Biczcdow- 
sky  resolved  to  quit  the  Embassy  and  after  [lacking  his  bags  had  been  prevented  from  leaving  the  premises. 
He  jumped  out  of  a  window  into  a  courtyard  in  the  Rue  dc  Crenelle  and  made  his  escape.  The  French 
police  officials  decided  that  in  the  absence  of  the  Russian  Ambassador,  M.  Biczcdowsky  had  authority  to 
waive  the  "exterritoriality"  of  the  Embassy  promises  and.  despite  the  resistance  of  Embassy  personnel 
directed  by  the  GPU   agent,  secured  the   release  of  his  wife  and   child. 

See  he  Temps  (  Paris,  4  Oetober  1929) ,  p.  4. 

12.  Briggs,  p.  790-91. 

13.  Oppenheim,  I,  sees.  401-402,  p.  809-810. 

14.  U.S.    Dept.   of   State,   "Diplomatic    Privileges   and    Immunities   Abroad,"   Foreign    Service 
Manna!  (Washington:  U.S.  Govt.  Print.  Off.,  n.d.),  sec.  221.12. 

15.  Ibid.,  see.  221.11.   See  also  Oppenheim,  1,  sec.  404. 

16.  Oppenheim.  I.  see.  .'112,  p.  801. 

17.  U.S.  Dept.  of  State.  "Diplomatic  Privileges  and  Immunities  Abroad,"  sec.  221.11. 

18.  Oppenheim.  1,  sec.  393,  p.  802. 

19.  Briggs,  p.  773. 

20.  U.S.  Dept.  of  State,  "Tax  Exemptions  Accorded  United  States  Repre^<  ntatives  Abroad," 
Foreign   Service   Manual    (Washington:    U.S.   Govt.  Print.    Off.,    n.d.),    sec.    260. 

21.  Oppenheim,  I,  p.  803. 

22.  U.S.  Dept.  of  State,  "Tax  Exemptions,"  sec.  261. 

23.  Joseph  E.  Davies,  Mission  to  Moscow  (New  York:  Simon  and  Schuster,  1949),  p.  118- 
119.  Mr.  Davies  served  as  U.S.  Ambassador  to  the  Soviet  Union  from  1936  to  1939. 
At  p.  129  of  the  book  he  notes  that  in  his  time  there  was  one  clergyman  living  in  the 
French  Embassy,  ministering  to  all  Westerners. 

24.  L.  B.  Watson,  "The  Naval  Attache  and  International  Law,"  JAG  Journal,  September 
1963,  p.  143. 

25.  The  responsibilities  of  an  assistant  U.S.  naval  attache  can  be  contrasted  with  the  remarks 
of  Col.  Oleg  V.  Penkovskiy,  of  Soviet  military  intelligence,  and  those  of  his  editors  in 
The  Penkovskiy  Papers  (New  York:  Doubleday,  1965).  (Quotations  and  citations  here 
are  from  the  1966  Avon  paperback  edition.)     Editor's  Introduction,  p.  78: 

Penkovskiy's  intelligence  experience  was  ...  as  an  attache,  nn  instructor,  scientific  and  technical 
expert,  and  foreign  liaison  specialist.  .  .  .  [Djcscribing  the  GRU,  he  has  been  able  to  supply  n  peculiar 
insight  into  Soviet  intelligence  operations  in  foreign  countries,  us  well  as  measures  taken  against  foreign- 
ers inside  the  U.S.S.R.  As  'he  wrote  this  section  barely  four  vears  ago,  the  people  he  writes  about  arc 
for  the  most  part  still  on  active  service  and  the  numbers  he  uses  are  reasonably  accurate.  It  is  sobering 
to  contemplate  the  total  he  gives  of  3,000  staff  intelligence  officers  out  of  the  5,200  Soviet  representatives 
in  the  Soviet  embassies  and  consulates  in  some  seventy-two  non-Communist  countries.  Add  to  this 
Penkovskiy's  calculations  about  the  number  of  Soviet  representatives  "co-opted"  for  work  with  intelli- 
gence organs  und  the  number  of  "pure"  Soviet  diplomats  shrinks  to  something  less  than  20  per  cent  of 
the    total.     One    is    tempted    to    ask,    with    Penkovskiy,    "Where    have    the    legitimate    Soviet    diplomats    gone?" 

Penkovskiy  wrote:  p.  84,  86,  87,  89-91,  95,  98-99. 

Prior  to  my  trip  to  Turkey  I  thought  that  the  Ministry  of  Foreign  Affairs  and  the  embassies  were 
important  organizations  with  authority.  Rut  now  I  know  there  is  only  the  Central  Committee  CPSU,  and 
in  the  embassy  two  intelligence  rezidenluras :  GRU  and  KGB.  They  are  the  ones  who  handle  everything. 
The  Ministry  of  Foreign  Affairs  stays  in  the  background.  The  GRU  is  of  course  part  of  the  Soviet 
General  Staff.  The  entire  work  of  the  General  Staff,  especially  of  the  GRU,  is  supervised  by  the 
Central    Committee    CPSU,    which    has    for    this    purpose    certain    special    sections.    .    .    . 

Organizationally,  the  GRU  breaks  down  as  follows:  The  1st  Directorate —  Illegals;  Chief  Rear  Admiral 
L.  K.  Bekrenev  .  .  .  Rear  Admiral  Leonid  Konstantinovitch  Bekrenev  was  Chief  of  the  Ill-cgals  Directorate 
of  the  GRU  until  his  assignment  to  the  U.S.  in  1962  as  the  Soviet  Naval  Attache.  He  departed  for  the 
U.S.S.R.  early  in  1063  probably  as  a  result  of  Kcnkovskiy's  arrest  and  disclosures  to  the  Soviet  inter- 
rogators.  .  .   . 

Naval  Intelligence  Directorate  —  No  longer  exists;  a  small  section  or  group  remains  for  the  co-ordina- 
tion of  intelligence  on   the  naval   forces.   .   .   . 

An  Illegal  rezident  is  the  head  of  the  network  and  has  his  own  communications  channels  to  Moscow, 
separate  from  the  communication  channels  of  any  other  Illegals'  network  in  the  same  country  and 
separate  from  the  communications  used  by  officers  of  the  re.zident.ura  under  cover  of  the  Soviet  Fmbassy 
or  other  official  Soviet  representation,  as  in  the  United  Nations  in  New  York.  .  .  .  Bekrenev  has  done  a 
fairly   good    job    of   organizing    the    Illegals'    work,    but    apparently    the    results   are    not    too   good    because   he    is 
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constantly  scolded  'and  criticized  l>y  Srrnv,  At  a  Party  meeting  of  the  1st  Directorate,  Serov  lore  Bekre- 
ne\  to  pieces.  He  snid  that  Bekrcnev  did  not  work  hard  enough,  hence  the  Illegals'  network  was  weak. 
Special  emphasis  in  that  respect  was  placed  upon  our  "principal  enemy"  —  the  U.S.A.  Serov  claimed 
that  all  our  attaches  were  doing  was  collecting  newspapers  and  rubbish:  everything  that  was;  of  value 
came    from    the    Illegals.   .   .    . 

Intelligence   officers  of   the   legal    rezidenturas   always   use   their  official   rover,   such   as  assistant  attache.   .    .    . 

K(,li  and  GRU  personnel  in  Soviet  embassies :  ...  In  a  Soviet  consulate,  almost  100  per  cent  of  the 
personnel  are  KGB,  with  one  or  two  GRU  officers  included.  Even  the  GRU  has  always  had  a  hard 
time  trying  to  use  consular  cover  for  its  people;  every  opening  is  taken  by  the  KGB.  In  an  embassy 
the  KGM  spies  on  all  personnel,  including  us  in  the  GKU.  The  KGB  men  watch  absolutely  everything 
that  goes  on.  ...  In  the  past  the  senior  military  attaches  were  automatically  also  the  GRU  rezidents 
in  their  respective  embassies.  This  is  not  true  any  more;  they  were  too  easy  to  expose.  Now  the  job 
of  rcztdent  is  assigned  to  another  man  who  usually  operates  under  a  civilian  cover  in  the  embassy.  He 
may  be  an  ambassador,  counsellor,  first  or  second  secretary.  Of  course,  a  military  attache  is  also  a 
t.HU  intelligence  officer,  but  never  the  resident.  This  reorganization  also  provided  the  GRU  with  the 
opportunity  to  have  an  extra  GRU  officer  in  the  embassy.  The  rezident  usually  is  a  colonel  or  a  general. 
I  he  military  attaches  were  relieved  ol  their  duties  as  residents  by  II  special  decree  of  the  Central  Com- 
mittee  CTSU    dated   January   22,    I%1. 

26.  Oppenheim,  I,  sec.  400. 

27.  Watson,  p.  145-146. 

28.  Ibid.,  p.  146,  citing  the  Vienna  Convention  on  Diplomatic  Relations  of  14  April  1961, 
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32.  For  an  outstanding  presentation  on  this  topic,  sec  Note:  "Jurisdiction  over  Foreign 
Private  Vessels  in  National  Waters,"  in  Briggs,  p.  348-355. 
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Press,  1957),  sec,  11-5. 

34.  Brierly,  p.  194-95. 
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THE  INTERNATIONAL  LAW 


OF  THE  ARMED  FORCES  ABROAD 


Gordon  B.  Baldwin 


My  function,  as  I  understand  it,  is 
to  further  your  study  of  international 
law  by  supplying  specific  examples  of 
how  it  helps,  and  perhaps  hinders, 
your  work.  Your  interests  are  practical 
and  immediate  while  mine,  as  a 
teacher,  are  academic  and  more  re- 
mote. So  I  run  the  risk  of  confirming 
Mark  Twain's  remark— "To  do  good  is 
noble— to  teach  good  is  nobler,  and  no 
trouble." 

Indeed,  to  practice  international  law 
is  far  more  difficult  than  to  teach  it. 
You  must  respond  to  the  demands  of 
new  situations,  and  the  automatic 
application  of  old  rules  doesn't  always 
work.  Ancient  history  (which  we  find 
in  some  of  our  international  law  texts 
— Colombos'  volume  on  the  Interna- 
tional Law  of  the  Sea  for  example) 
may  be  uplifting,  but  history  lacks 
relevance  without  knowing  how  it 
applies  to  your  problems  today.  So,  we 
all  face  a  challenge— we,  to  teach  some- 
thing meaningful,  and  you,  to  learn 
something  useful.  This  works  the  other 
way  around  too— you  teach  us,  and  we 
learn.  Indeed,  even  after  six  years 
experience  with  the  International  Law 
Study,  I  always  come  to  Newport  like 
the  empty  coal  car  coming  to  New- 
castle—hauling away  more  than  I  bring 
in.  Your  questions,  your  misgivings, 
and  your  commitment  to  our  nation 
enlighten  us  and  enrich  our  teaching  at 
home. 


I  am  going  to  speak  to  you  of  the 
legal  problems  of  U.S.  armed  forces 
abroad  as  they  relate  to  international 
law  generally.  If  you're  like  your 
predecessors  here  at  the  War  College, 
your  immediate  reaction  to  the  phrase 
"international  law"  is  "There's  no  such 
thing.''  Just  three  years  ago,  Mr. 
Katzenbach,  now  the  Attorney  Gen- 
eral, remarked  during  this  international 
law  study  that  he  didn't  see  much 
point  in  debating  the  subject  of 
whether  international  law  existed,  but 
that  if  he  did,  he'd  be  happy  to  debate 
either  side.  It  all  depends,  he  said,  on 
how  one  defines  law.  If  Mr.  Katzen- 
bach had  argued  that  international  law 
does  not  exist  (and  indeed  he  did  not) 
he  would  be  likely  to  lose,  assuming 
we  define  international  law  in  terms  of 
what  lawyers  do,  and  if  we  define 
international  law  in  terms  of  the  tasks 
we  commonly  ask  law  to  perform.  In 
terms  of  what  law  does,  international 
law  relating  to  your  operations  in  a 
foreign  country  is  as  real  as  constitu- 
tional law,  as  criminal  law,  or  as  our 
traffic  laws.  What  jobs  does  law  do? 
Law,  I  suggest,  fulfills  four  major  func- 
tions. Law  creates  rules  for  allocating 
rights  to  achieve  scarce  satisfactions. 
Law,  secondly,  establishes  working  pre- 
sumptions. Third,  law  offers  us  a 
process  for  minimizing  violence  by 
placing  in  identified  hands  a  legitimate 
monopoly   of  violence.  It  does  this  by 
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allocating  competence  to  make  authori- 
tative decisions  and  the  right  to  exercise 
criminal  jurisdiction.  Fourth,  law  con- 
tributes a  sense  of  legitimacy  to  those 
who  follow  the  rules  and  the  presump- 
tions, and  also  to  those  who  exercise 
authority.  Those  who  are  victims  of  that 
authority  are  more  likely  to  accept  it. 
Let's  start  by  discussing  the  rules. 

A  great  law  teacher  and  constitu- 
tional lawyer,  Paul  A.  Freund,  points 
out  that  one  of  the  most  successful  legal 
inventions  we  have  is  the  white  line 
drawn  down  the  middle  of  a  highway. 
Generally  motorists  keep  to  the  right  of 
that  line  whether  or  not  there's  a 
policeman  and  whether  or  not  they 
encounter  traffic.  It's  the  rare  motorist 
who  deliberately  straddles  the  line. 

International  agreements,  such  as  the 
NATO  Status  of  Forces  Agreement, 
serve  much  like  the  white  line  down  the 
highway.  There  are  no  policemen,  but 
the  NATO  partners  follow  the  rules  in 
the  treaty— for  the  most  part  avoiding 
head-on  collisions.  It  has  been  a  remark- 
ably successful  agreement,  and  its  form 
is  much  imitated— even  by  the  Soviet 
Union  which  has  Status  of  Forces 
Agreements  with  East  Germany  and 
Poland. 

In  the  NATO  agreement  we  have 
some  very  precise  rules  pertaining  to 
passport  and  visa  regulations,  driving 
licenses,  uniform  regulations,  matters  of 
claims,  of  taxation  and  of  criminal 
jurisdiction.  In  the  two-year-old-  Status 
of  Forces  Agreement  with  Germany, 
additional  rules  relate  to  aerial  photog- 
raphy, hunting  and  fishing  rights,  use  of 
the  roads,  port  facilities,  etc. 

We  don't  teach  international  law,  or 
any  other  type  of  law  for  that  matter, 
by  asking  you  to  learn  a  set  of  rules. 
There  are  too  many  of  them,  and 
reciting  them  doesn't  give  a  systematic 
picture.  You  can  have  lawyers  find 
them,  or  you  can  read  the  NATO  Status 
of  Forces  Agreement,  the  German  Sup- 
plemental Agreement,  the  Japanese 
Administrative  Agreement,  various  base 


rights  agreements,  with  such  countries 
as  Spain,  or  one  of  our  several  naval 
visits  agreements.  These  answer  such 
questions  as: 

1.  Who  commands  a  jointly  used 
installation? 

2.  What  rights  of  entry  to  the  base 
area  do  personnel  of  the  receiving  state 
enjoy? 

3.  Who  can  arrest  infractors  of 
criminal  law?  Who  can  punish  their 
criminal  behavior?  Does  it  make  any 
difference  if  your  men  were  on  liberty 
or  on  leave  when  the  offense  occurred? 

4.  Can  the  U.S.  forces  arrest  or 
detain  local  inhabitants  who  in  some 
manner  interfere  with  the  visiting  force? 
What  happens  when  one  of  your  sentries 
shoots  a  native  of  the  host  country?  Can 
we  insist  that  he  only  be  tried  for  any 
alleged  offense  by  a  court  martial? 

5.  Can  the  U.S.  send  anyone  it 
pleases  into  the  host  country— or  may 
the  host  country  exclude  Jews  or 
Negroes?  Can  the  host  country  impose 
curfew  regulations,  and  prevent  your 
men  from  fraternizing  with  local  girls? 

6.  What,  if  any  local  taxes  should 
the  members  of  the  U.S.  forces  pay? 
Income  taxes?  Inheritance  taxes?  Taxes 
imposed  to  build  roads?  Radio  and  TV? 
Water  services? 

7.  What  civil  liability  does  the  U.S. 
force  or  its  members  have?  Are  there 
any  immunities?  Who  pays  for  the 
damage? 

8.  What  flag  or  flags  can  be  flown? 

9.  If  inhabitants  are  hired,  what 
provisions,  if  any,  of  local  labor  law 
must  the  U.S.  follow? 

10.  Who  has  authority  to  negotiate 
supplementary  agreements  and  what 
powers  are  delegated  to  these  persons? 

11.  Who  finances  the  construction  in 
base  areas?  Who  bears  the  cost  of 
maintenance  and  of  furnishing  utility 
services? 

12.  May  post  exchanges,  post 
offices,  commissaries  operate?  What 
privileges  and  duties  are  applicable  to 
them? 
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13.  Who  is  responsible  for  the  in- 
ternal and  external  security  of  the  area? 

14.  What  are  the  regulations  respect- 
ing the  use  of  railroads,  roads,  dock 
facilities  and  airports? 

15.  Who  holds  title  to  fixtures, 
buildings  and  other  structures  con- 
structed for  the  use  of  the  visiting 
force? 

16.  What  goods  can  be  imported,  in 
what  amounts,  and  what  duties,  if  any, 
are  payable? 

17.  How  and  where  can  aircraft  navi- 
gate? 

These  are  only  a  few  of  the  routine 
questions  answered  in  some  arrange- 
ments we  have  with  a  receiving  state. 

Good  lawyers  know  that  drafting  to 
meet  every  contingency  is  difficult,  and 
they  find  that  to  make  day-to-day  rela- 
tionships work  satisfactorily,  detailed 
drafting  isn't  a  solution.  What  is  more 
important  is  to  establish  procedures  and 
indicate  the  objectives  of  settlements 
that  ought  to  be  made.  Lawyers  on  your 
staff  ought  to  be  able  to  do  this. 

But  lawyers  can  be  troublesome. 
General  Eisenhower  thought  lawyers 
were  troublesome  when,  in  1943,  he 
rejected  a  long,  technical  draft  of  an 
Italian  surrender  agreement  submitted 
by  his  staff.  He  preferred  a  short,  terse 
surrender  agreement  leaving  many  issues 
between  Italy  and  the  allied  forces 
undecided.  Some  think  he  was  mis- 
taken. However,  we  have  ample  evi- 
dence that  lawyers'  documents  can  be 
awfully  complicated. 

So  many  problems  were  anticipated 
in  Germany,  for  example,  that  the 
agreements  effective  there  in  July  1963 
comprise  over  200  pages  of  text.  Nego- 
tiating lasted  nearly  10  years,  what  with 
one  delay  or  another,  and  the  result 
(like  the  fine  print  on  the  back  of  an 
insurance  policy)  is  a  formidable  docu- 
ment, complicated,  turgid  and  legalistic. 
I  suspect  it's  treated  much  like  the 
standard  clauses  in  some  contracts. 
Lawyers  draft  them  and  the  business- 
men ignore  them.  Reading  the  German 


Supplemental  Agreement  reminds  me  of 
one  of  the  punishments  inflicted  by 
Gilbert  and  Sullivan's  Mikado:  of  the 
man  sentenced  to  "listen  to  sermons  by 
mystical  Germans  who  preach  from  10 
to  4."  Perhaps  it  is  too  detailed.  On  the 
other  hand,  it's  possible  also  to  be  too 
brief.  The  Japanese  Peace  Treaty  con- 
firming United  States  presence  in 
Okinawa,  for  example,  states  that 
pending  the  establishment  of  some  kind 
of  United  Nations  trusteeship  there,  the 
United  States  has  "all  and  any  powers 
of  administration,  legislation  and  juris- 
diction.' This  is  pretty  sweeping,  but 
when  Secretary  of  State  Dulles  re- 
marked thereafter  that,  of  course,  Japan 
retains  "residual  sovereignty"  over  those 
islands,  we  authorize  Japan's  flag  to  be 
flown  there  and  refrain  from  mounting 
a  raid  on  Viet  Nam  from  there.  This 
only  adds  confusion.  Admittedly  an- 
other treaty  clarifying  United  States' 
rights  in  the  Ryukyu  Islands  would  be 
difficult  to  negotiate.  Maybe  it's  too 
late.  However,  the  existing  situation 
permits  the  Japanese  to  complain  that 
their  residual  sovereignty  is  violated 
when  occasionally  we  find  it  necessary 
to  use  Okinawa  as  a  base  for  B-52  raids 
over  Viet  Nam.  My  point  is  that  more 
detail  and  less  sweeping  language  in  the 
Peace  Treaty  might  have  been  in  United 
States  national  interests. 

Now  let's  note  a  second  function  of 
law,  one  more  difficult  to  grasp,  but 
more  important;  namely,  its  use  to 
establish  working  presumptions.  Law  in 
any  form  and  in  every  society  performs 
a  major  service  by  establishing  presump- 
tions which  shift  the  burden  of  per- 
suasion by  suggesting  that  some  values 
ought  to  be  preferred.  We  have  many 
examples:  it's  presumed  a  crime  to 
intentionally  kill  another  unless  you  can 
establish  some  justification;  the  oceans 
are  presumed  free  for  all  users,  unless 
one  of  the  users  can  establish  very  good 
grounds  for  excluding  others.  In  our 
topic  today  the  basic  presumption 
seems  to  be  that:  the  military  or  naval 
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force  entering  a  foreign  country  is  pre- 
sumed subject  to  local  law  and  is  subject 
to  the  exercise  of  local  enforcement 
authority  unless  it  can  establish  some 
good  grounds  for  exemption. 

Law  also  supplies  the  machinery  by 
which  presumptions  can  change,  and 
indeed  it  has  changed  here.  In  the  18th 
and  19th  centuries  visiting  military 
forces  in  foreign  countries  were  prob- 
ably presumed  exempt  from  the  host 
country's  authority.  They  were  treated 
almost  like  diplomats.  We  have  a  famous 
old  Supreme  Court  case  articulating  this 
presumption— the  Schooner  Exchange. 
But  a  lot  has  happened  since  1812  when 
Justice  Marshall  rendered  that  decision. 
Foreign  armies  are  no  longer  sporadic 
guests  (our  forces  have  been  in  Europe 
for  over  20  years).  Nationalism 
generates  resentment  against  granting 
vast  immunities  to  the  visitors.  The 
trend  in  international  law  is  to  inhibit 
anything  that  might  be  characterized  as 
aggression  and  to  encourage  account- 
ability for  all  official  acts.  Moreover, 
persistent  Communist  propaganda 
would  have  the  world  believe  our  forces 
are  engaged  in  a  military  occupation  of 
Japan,  Western  Europe,  and  the  Philip- 
pines. All  these  conditions  have  con- 
tributed to  developing  a  different  pre- 
sumption. When  the  NATO  Alliance  was 
being  organized,  both  we  and  our  allies 
wanted  to  make  it  absolutely  clear  that 
United  States  armed  forces  in  friendly 
foreign  countries  were  there  as  allies, 
not  occupiers;  that  we  were  partners 
with  the  host  country  in  a  joint  enter- 
prise, namely,  the  defense  of  Europe. 
Hence  the  presumption  of  immunity 
from  the  exercise  of  local  authority, 
which  we  claimed  during  World  Wars  I 
and  II,  was  changed  by  international 
legislation,  the  NATO  Status  of  Forces 
Agreement.  The  Supreme  Court  of  the 
United  States  in  the  1957  Girard  case 
confirmed  the  new  doctrine  in  holding 
that  members  of  United  States  forces  in 
foreign  lands  are  subject  to  the  en- 
forcement procedures  of  local  territorial 


law,  unless  some  specific  international 
agreement  or  some  specific  rule  of 
international  law  holds  otherwise. 

It  seems  to  me  that  many  of  us  have 
mistaken  the  presumption,  expressed  in 
several  other  treaties,  for  an  absolute 
rule.  Indeed,  when  the  NATO  Status  of 
Forces  Agreement  was  submitted  to  the 
U.S.  Senate  for  its  advice  and  consent, 
the  Secretary  of  Defense  and  the  Secre- 
tary of  State  solemnly  declared  that  the 
agreement  merely  recited  general  inter- 
national law  in  that  the  host  country 
always  retains  territorial  jurisdiction 
over  the  visiting  United  States  force. 
More  recently,  I  read  a  statement  by  an 
Army  lawyer  that  the  marines  landing  in 
Thailand  a  few  years  ago  to  help  defend 
that  country's  border  with  Laos  were 
subject  to  the  enforcement  jurisdiction 
of  Thailand.  This  is  a  little  hard  to 
believe  as  it  just  doesn't  make  sense  for 
a  combat  force,  hastily  admitted  in  an 
emergency,  to  have  to  submit  to  the  risk 
that  a  local  law  enforcement  agency  will 
arrest  members  of  the  force  for  alleged 
criminal  behavior.  The  suggestion  of 
amenability  to  local  law  that  we  find  in 
the  NATO  agreement,  and  in  many 
others,  is  just  that:  a  presumption  which 
may  be,  and  has  been,  rebutted  on 
several  occasions. 

Underlying  each  international  agree- 
ment establishing  a  legal  basis  for  our 
forces  abroad  is  one  of  four  different 
conditions,  and  to  meet  it  the  working 
assumptions  articulated  in  law  must, 
and  do,  vary.  Let's  look  at  the  four: 

I.  The  Peacetime  Garrison  situation, 
typical  in  Europe,  Japan,  and  Australia: 
Here  the  supremacy  of  local  law  reflects 
reality.  The  visiting  force  is  amenable  to 
local  civil  and  criminal  law  and  to  its 
enforcement  unless  the  treaty  indicates 
exceptions  which  usually  relate  to 
activities  done  in  the  course  of  official 
duty— not  always  an  easy  question  to 
determine.  In  a  peacetime  or  garrison 
situation,  the  visiting  force  does  not 
require  absolute  immunity.  They  do 
require      some     assurance     of     what 
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procedures  and  rules  should  be  followed 
in  the  event  of  disputes,  tax  claims, 
criminal  behavior,  etc.  And  the  host 
country  can  rightly  insist  that  even  if 
the  visiting  force  is  immune  from  cer- 
tain enforcement  jurisdiction  that  the 
force  should  nevertheless  obey  local 
law. 

II.  Where  the  visiting  force  functions 
as  if  they  were  diplomats:  The  agree- 
ment of  Viet  Nam,  negotiated  in 
1950-51,  for  example,  provides  for  U.S. 
military  assistance,  largely  in  the  form 
of  supplies  and  equipment,  but  it  also 
covers  people  who  might  come  to  Viet 
Nam  to  help.  These  people  "operate  as 
part  of  the  Diplomatic  Mission"  of  the 
United  States,  and  they  are  therefore 
entitled  to  one  of  three  categories  of 
diplomatic  immunity.  The  agreement, 
between  the  U.S.,  France,  Cambodia, 
Laos  and  Viet  Nam,  negotiated  in  1950, 
hardly  seems  relevant  today  particularly 
in  view  of  our  undertaking  that  the 
number  of  persons  receiving  these  privi- 
leges "will  be  kept  as  low  as  possible." 

Diplomatic  immunity  is  a  valuable 
privilege  intended  to  enhance  interna- 
tional communication.  Its  nature  is  well 
established  by  treaty  and  custom,  but  it 
can  be  waived,  as  it  was  in  the  recent 
unhappy  Kimball  episode  in  Viet  Nam. 
Moreover,  diplomatic  immunity  does 
not  give  its  holders  a  license  to  flout 
local  law.  In  fact,  the  modern  trend  is  to 
require  diplomats,  like  anyone  else,  to 
obey  local  law.  Although  they  are 
exempt  from  local  enforcement  pro- 
cedures, they  run  the  risks  of  expulsion 
or  being  inconvenienced.  New  Jersey 
claims  the  right  to  escort  speeding  diplo- 
mats off  its  toll  roads,  and  I  understand 
that  the  State  Department  is  insisting 
that  diplomats  should  follow  traffic  and 
parking  regulations. 

Obviously  the  draftsmen  of  the  Viet 
Nam  agreement  did  not  contemplate 
our  sending  100,000  armed-to-the-teeth 
diplomats.  Nevertheless,  so  far  as  I  can 
determine,  this  is  the  only  agreement 
published   covering   any    of   our  forces 


there.  To  presume  that  they  are  not 
only  subject  to  local  law,  but  also  the 
exercise  of  local  enforcement  jurisdic- 
tion, is  absurd.  The  facts  are  that  our 
forces  are  engaged  in  combat.  What 
presumptions  apply  then? 

III.  The  combat  situation:  A  few 
weeks  after  the  North  Korean  invasion 
of  1950,  we  negotiated  a  one-page 
agreement  with  South  Korea  stating 
that  the  United  Nations  forces  there 
were  exempt  from  arrest  and  trial  by 
Korean  authorities.  Surely  this  agree- 
ment merely  articulated  a  preexisting 
presumption  of  immunity.  The  agree- 
ment goes  further,  however— there's  a 
curious  provision  stating  that  "unless 
required  by  the  nonexistence  of  local 
courts,  courts  of  the  United  States 
forces  will  not  try  nationals  of  the 
Republic  of  Korea."  Does  this  mean 
that  the  United  States  might  claim  the 
right,  in  the  absence  of  a  functioning 
host  country  judiciary,  to  subject  local 
inhabitants  to  trial  by  court-martial  or 
military  commission?  This  raises  some 
interesting  questions  involving  the  inter- 
play of  the  laws  of  war,  the  Geneva 
conventions  and  of  the  United  States 
Constitution.  We  can  make  a  case  for 
that  power,  but  I  personally  doubt 
whether  that  argument  would  be  sus- 
tained by  the  Supreme  Court  today, 
the  Yamashita1  Case,  Madsen  v.  Kin- 
sella,  to  the  contrary  notwithstanding. 
Perhaps  my  colleagues  could  grapple 
with  that  problem.  It  may  be  a  real  one 
in  view  of  the  fourth  situation. 

IV.  The  "Quasi-combat"  or  "peace- 
keeping" situation. 

I  don't  know  how  else  to  charac- 
terize the  legal  status  of  our  forces  in 
the  Dominican  Republic.  Heretofore, 
foreign  armed  forces  legally  entered  a 
country  with  either  the  consent  of  the 
host  country,  or  at  the  behest  of  an 
international  organization  such  as  the 
UN.  The  United  Nations  in  the  Congo 
and  in  the  near  East  have  actually 
negotiated  status  of  forces  agreements. 
Quite  aside  from  the  issue  of  whether  or 
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not  any  of  these  forces  entered  lawfully 
or  not,  the  presumption  favoring  local 
jurisdiction  is  not  applicable.  There  is 
no  local  jurisdiction  by  definition— the 
local  order  has  collapsed— lives  are  in 
danger,  and  in  the  Dominican  crisis  the 
commander  in  chief  made  a  political 
decision  requiring  you  to  prevent  an 
intolerable  Communist  take-over. 

In  this  situation,  we  actually  have  a 
pair  of  complementary  presumptions. 
One,  to  ensure  that  the  host  country 
must  not  interfere  with  the  force's 
mission,  we  presume  an  immunity  from 
the  exercise  of  authority  by  anyone 
else.  The  second  operating  assumption  is 
that  the  United  States  remains  interna- 
tionally responsible  for  the  acts  of  its 
agents.  Principles  of  state  responsibility- 
persist  If  property  is  taken,  it  should  be 
paid  for;  if  inhabitants  are  hired,  they 
must  be  compensated;  if  men  are  im- 
prisoned, it  must  be  through  a  process 
of  law;  and  if  force  is  asserted,  it  should 
be  exercised  responsibly  and  reasonably. 

Running  deep  in  international  rela- 
tions is  the  theme  that  national  power  is 
accountable— that  if  unilateral  action  is 
taken,  it  must  still  conform  to  the 
demands  of  international  law.  This  is 
certainly  the  United  States  position, 
restated  regularly  by  the  President,  con- 
firmed for  you  also  in  Navy  Regula- 
tions. Furthermore,  it  is  a  demand  that 
we  make  of  others. 

How  do  we  operate  with  these  pairs 
of  presumptions  in  a  military  operation 
directed  at  "peace-keeping"?  If  you  are 
planning  one,  you  would  be  wise  to 
include  provisions  for  the  settlement  of 
claims.  You  have  ample  authority  in 
United  States  law  to  do  this  under  the 
Foreign  Claims  Act.  You  may  recall  that 
the  Foreign  Claims  Act  was  passed  by 
Congress  in  April  1918  to  pay  in- 
habitants of  France  for  damages  caused 
to  them  by  members  of  our  forces.  It 
was  amended  in  1943  and  1956  to 
permit  payments  up  to  $15,000  to 
foreign  inhabitants.  It  is  the  authority 
for  the  payment  for  damages  to  real  or 


personal  property,  to  life  and  limb 
caused  by,  or  incident  to,  noncombat 
activities  of  the  armed  forces.  Damages 
are  determined  by  local  law,  and  natu- 
rally will  differ  considerably  from  com- 
parable damages  in  the  United  States. 
Careful  and  consistent  use  of  the  For- 
eign Claims  Act's  provision  may  very 
well  improve  your  relations  with  local 
inhabitants  and  counteract  Communist 
propaganda.  For  example,  I  understand 
that  in  the  Lebanon  operation,  olive 
groves  were  damaged  by  bivouacing 
marines:  Olive  trees  grow  slowly  and 
may  supply  the  owner's  entire  income. 
The  Foreign  Claims  Act  was  used  to 
compensate  the  owner  for  destroyed 
olive  groves,  with  damages  calculated 
according  to  local  law. 

If  you  can  distinguish  between  the 
presumptions  of  law  and  the  rules  of 
law,  you  may  find  international  law  a 
little  easier  to  grasp.  You  must  recog- 
nize that  applying  presumptions  to  con- 
crete problems  can  nevertheless  be  diffi- 
cult; but  it  is  also  difficult  to  deal  with 
problems  without  generalizations.  We 
express  the  conviction  in  our  legal  order 
that  decisions  based  solely  on  the 
appealing  uniqueness  of  a  human  situa- 
tion cannot  supply  the  values  or  the 
continuity  needed  to  give  meaning  and 
satisfaction.  When  we  decide  single 
problems,  we  look  for  general  principles 
and  for  guides  with  some  universal 
application.  It  is  also  true  that  we 
distrust  large  generalities  as  guides  to 
our  conduct,  and  put  our  faith  in 
wisdom  and  techniques  learned  by 
doing.  Law,  therefore,  supplies  a  means 
for  maintaining  a  creative  tension  be- 
tween propositions  and  particular 
instances. 

The  third  function  of  law  in  my 
analysis  is  that  law  supplies  a  process  for 
minimizing  violence  by  placing  in  identi- 
fied hands  a  legitimate  monopoly  of 
power.  It  does  this  by  allocating  com- 
petence to  make  decisions. 

The  risk  of  confusion  and  the  threat 
of  violence  is  substantial  when  the  U.S. 
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sends  into  the  territory  of  another 
nation  a  pretty  much  self-sufficient 
body  of  men,  capable  of  asserting  enor- 
mous power,  subject  to  their  own  in- 
ternal discipline,  and  carrying  with  them 
their  own  culture  in  the  form  of  movies, 
post  exchanges,  and  clubs.  The  host 
country  is  independent,  with  pride  in  its 
own  culture,  and  its  inhabitants  may 
resent  the  strangers  and  their  curious 
ways. 

We  have  in  our  own  history  several 
illustrations  of  these  tensions.  The 
"Boston  Massacre"  of  1770,  for  ex- 
ample. You  may  recall  that  the  offend- 
ing soldiers  were  tried  in  a  colonial 
court,  defended  by  John  Adams,  the 
colony's  leading  lawyer,  and  they  were 
acquitted. 

A  second  illustrative  incident  is  the 
Thierchens  case.  Shortly  before  the 
United  States  entered  World  War  I,  we 
prosecuted,  convicted,  and  imprisoned 
the  captain  of  a  German  Navy  cruiser 
for  smuggling,  and  also  for  a  curious 
violation  of  the  Mann  Act.  The  Federal 
Court  rejected  the  officer's  pleas  that  he 
was  immune  from  the  enforcement 
jurisdiction  of  the  United  States.  It's 
hard  to  reconcile  the  claim  the  United 
States  made  in  this  case  with  the  com- 
parable and  contemporaneous  Tampico 
incident  involving  the  arrest  by  Mexican 
police  of  Admiral  Mayo's  barge  crew  in 
Tampico,  Mexico.  The  men  were 
eventually  released,  but  Admiral  Mayo 
demanded  an  apology  and  a  salute  to 
the  United  States  flag.  When  the  Mexi- 
cans refused,  he  seized  the  port. 

These  unpleasant  incidents  could  not 
be  prevented  by  an  international  agree- 
ment, but  the  disputes  which  followed 
could  have  been  eased  if  some  sort  of 
status  of  forces  agreement  or  a  naval 
visits  agreement  existed.  Accommo- 
dation and  compromise  can  be  achieved 
in  advance  when  you  have  a  general  idea 
of  the  risks,  and  you  know  what  law  can 
do.  International  agreements  can  con- 
firm the  right  of  a  United  States  court- 
martial  to  act  in  the  host  country,  and 


can  make  that  court's  authority  exclu- 
sive. The  competence  of  the  host  coun- 
try's police,  judiciary,  and  tax  authori- 
ties can  be  outlined.  The  method  for 
settling  day-to-day  tensions  can  be 
specified  by  claims  provisions,  liaison 
procedures,  and  other  rules  outlining 
mutual  expectations. 

The  sets  of  compromises  which  we 
might  call  international  law  are  worked 
out  because  participants  think  that  the 
cost  of  continued  disagreement  is  too 
great,  and  that  the  price  paid  in  the 
form  of  some  deference  to  the  views 
and  interests  of  others  is  acceptable. 
The  gains  realized  are  less  confusion,  a 
diminished  risk  of  violence,  and  the 
reasonable  expectation  that  the  other 
fellow  may,  to  gain  similar  advantage, 
behave  similarly.  We  make  international 
law  because  we  hope  to  create  condi- 
tions in  which  the  behavior  of  others  is 
more  predictable. 

Where  international  law  does  not 
serve  mutual  advantage,  it  becomes 
weak— even  meaningless.  Our  status  of 
forces  agreement  of  1950  with  South 
Korea,  for  example,  does  not  seem 
pertinent  to  the  conditions  there  today 
(at  least  so  the  Koreans  believe),  so  we 
have  negotiated  a  new  agreement.  Quite 
rightly  I  think.  Perhaps  we  have  other 
international  agreements  affecting  your 
privileges  overseas  which  are  also  obso- 
lete in  that  they  appear  to  be  one-sided. 
It's  impossible  to  avoid  renegotiation 
indefinitely.  Therefore,  treaties  with 
perpetual  provisions  are  probably  not 
realistic. 

From  all  this  you  may  quickly  con- 
clude that  international  law  is  merely  a 
front  in  that  "nations  really  do  what 
they  want  to  do."  To  this  I  reply,  "Yes, 
but  what  nations  want  to  do,  that  is 
what  actions  and  policies  they  in  fact 
follow,  are  very  likely  to  be  influenced 
by  law,  and  by  what  lawyers  say  is  law.' 
This  is  particularly  true  among  the 
United  States  and  its  friends  in  the 
western  world,  but  even  the  Soviet 
Union  and  Red  China  use  legal  language 


674 


in  supporting  their  own  views  and  in- 
terests, and  what  those  views  and  in- 
terests are,  may  well  be  conditioned  by 
"law."  Russia,  for  example,  has  nego- 
tiated status  of  forces  agreements  with 
Poland  and  with  East  Germany.  I  don't 
think  Red  China  has  any,  but  if  they  do 
place  major  units  in  Viet  Nam,  it  would 
not  be  surprising  if  they  did  negotiate 
some  sort  of  "status  of  forces"  agree- 
ment with  Ho-Chi-Minh. 

The  law  of  visiting  armed  forces  is 
largely  treaty  law  today.  Its  rules,  pro- 
cedures and  legitimizing  force  is  found 
in  dozens  of  international  agreements 
negotiated  in  the  last  15  years.  It  is 
treaty  law  rather  than  customary  law 
because  of  the  fourth  function  of  law, 
namely;  that  law  "legitimizes."  Law  is 
valued  not  as  an  end  in  itself,  but  as  a 
means  to  serve  human  life.  Community 
consensus  holds  nations,  and  their  offi- 
cials, accountable  for  their  use  of 
power— however  powerful  the  nation, 
and  however  high  or  insignificant  the 
official,  and  however  important  the 
declared  objective.  When  force  is  used 
so  as  not  to  serve  human  life,  it  is 
considered  improper— illegitimate.  A 
legal  basis  for  the  presence  of  the 
visiting  force  and  legal  grounds  for  its 
assertion  of  power,  far  from  its  national 
home,  helps  supply  this  sense  of  accept- 
ance—this sense  of  legitimacy. 

Without  a  legal  basis  for  the  presence 
of  forces,  their  activity  would  create 
more  tension,  more  resentment  and 
more  confusion,  both  in  the  host  coun- 
try and  in  the  United  States.  Aliens 
everywhere  can  be  mistrusted;  if  they 
are  armed,  occupy  valuable  land,  and 
occasionally  exhibit  the  exuberance  of 
youth,  their  presence  can  be  divisive  to 
an  alliance. 

Without  an  international  agreement— 
without  the  consent  of  the  host  coun- 
try—it is  hard  to  justify  a  foreign  base. 
When  Zanzibar  demanded  that  NASA 
dismantle  the  tracking  station— we  did 
so;  when  Morocco  demanded  that  we 


leave  our  bases  there— we  agreed;  and  we 
apparently  will  also  leave  Libya.  On 
occasion,  we  utilize  overseas  bases  with- 
out confirming  international  agreement, 
as  in  the  Azores,  for  example,  but 
nevertheless  it  is  clear  that  we  enjoy  the 
consent  of  the  Portuguese. 

A  legal  basis  for  the  presence  of 
visiting  forces  also  helps  here  at  home. 
For  example,  our  decision  to  send 
troops  into  the  Dominican  Republic  was 
unilateral.  I  am  not  concerned  here 
whether  that  decision  was  wise  or 
foolish.  It  is  clear,  however,  that  the 
firmer  that  decision  rests  in  interna- 
tional law,  the  more  likely  that  decision 
will  be  accepted  by  the  U.S.  public,  that 
elusive  thing  "world  opinion,"  and  by 
the  Dominicans.  It  would  make  a  neater 
legal  case,  for  example,  if  the  marines 
landed  at  the  invitation  of  the  host 
government.  We  could  then  persuasively 
claim  with  some  justification  that  the 
Dominican  situation  was  similar  to  the 
Lebanon  crisis  of  1958.  Unfortunately, 
I  gather  that  no  one  in  the  Dominican 
Republic  with  any  color  of  authority 
wanted  publicly  to  invite  U.S.  forces. 
So  the  United  States'  legal  case  must 
rest  on  more  controversial  grounds, 
and  the  legal  basis  is  harder  to  de- 
fine. 

If  I  have  raised  questions  of  the 
philosophy  of  law,  I  must  apologize 
because  about  all  I  can  remember  of 
that  subject  is  the  definition  of  a 
philosopher— a  philosopher  is  a  blind 
man  in  a  dark  cellar  at  midnight  looking 
for  a  black  cat  that  isn't  there.  He  is 
distinguished  from  a  theologian  in  that 
the  theologian  finds  the  cat.  He  is  also 
distinguished  from  a  lawyer.  The  lawyer 
smuggles  in  a  cat  under  his  overcoat  and 
emerges  to  produce  it  in  triumph. 

So  if  I  have  given  you  a  philosophy 
of  law,  this  definition  makes  me  a 
theologian.  You  could  call  me  a  lawyer, 
but  if  I  were  the  type  to  smuggle 
something  in,  surely  the  War  College 
would  not  invite  me  here. 
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NOTES 

1.  In  Re  Yamashita,  327  U.S.  1  (1946),  involved  the  war  crimes  trial  of  Gen.  Yamashita  for 
certain  massacres  and  atrocities  committed  by  Japanese  forces  under  his  command  during  World 
War  II.  The  Supreme  Court  of  the  United  States  held  that  the  United  States  Military  Commission 
in  Manila  had  jurisdiction  to  try  Gen.  Yamashita  for  those  war  crimes. 

2.  Madsen  v.  Kinsella,  343  U.S.  341  (1952),  concerned  trials  in  enemy  territory  which  had 
been  conquered  and  held  by  force  of  arms  and  which  was  being  governed  at  the  time  by  U.S. 
military  forces.  The  U.S.  Supreme  Court  held  that  in  such  areas  the  U.S.  Army  commander  could 
establish  military  or  civilian  commissions  as  an  arm  of  the  occupation  to  try  everyone  in  the 
occupied  area,  whether  they  were  connected  with  the  Army  or  not. 

t- 
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STATUS  OF  ARMED  FORCES  ABROAD 


Wilfred  A.  Hearn 


The  United  States  long  ago  recog- 
nized the  fact  that  the  only  true 
security  in  the  world  today  is  collec- 
tive security.  In  furtherance  of  this 
concept,  the  United  States  has  entered 
into  many  alliances  with  other  nations 
of  the  free  world  in  order  to  protect 
itself  as  well  as  assist  in  the  protection 
of  these  friendly  countries.  One  such 
alliance  is  the  North  Atlantic  Treaty 
Organization.  And,  as  a  part  of  our 
contribution  to  this  partnership,  we 
have  stationed  a  sizable  number  of  our 
military  forces  in  Europe.  In  other 
friendly  countries  throughout  the  world 
our  armed  forces  are  assigned  in  more 
limited  numbers.  This  is  the  first  time  in 
history  that  in  time  of  peace  military 
forces  of  the  United  States  have  been 
assigned  to  foreign  areas  for  an  indefi- 
nite period  of  time. 

The  understanding  with  each  country 
in  which  our  forces  are  stationed  in- 
cludes specific  arrangements  with  re- 
spect to  jurisdiction  over  these  forces. 
All  told,  there  are  approximately  60 
countries  with  which  the  United  States 
has  some  type  of  jurisdictional  arrange- 
ment regarding  American  servicemen 
stationed  within  their  borders. 

It  is  my  purpose  to  consider  the 
provision  of  these  agreements  which 
relates  to  the  authority  of  the  host  state 
and  the  military  authorities  of  the  send- 
ing state  to  exercise  jurisdiction  over 
offenses  committed  by  members  of  the 


visiting  force  within  the  territory  of  the 
host  state.  This  phase  of  the  relationship 
between  our  forces  and  the  host  state  is 
the  most  controversial.  It  has  received 
the  greatest  amount  of  publicity  and  is 
of  prime  interest  to  commanding  offi- 
cers. 

Before  considering  the  division  of 
jurisdictional  authority  established  by 
these  agreements,  however,  it  may  be 
helpful  first  to  see  what  would  be  the 
status  of  our  service  personnel  abroad  in 
the  absence  of  any  agreements. 

A  sovereign  nation  exercises  absolute 
and  exclusive  jurisdiction  within  its  own 
territory.  If  the  commander  of  a  visiting 
friendly  military  force  convenes  a  court- 
martial  to  try  a  subordinate  for  some 
purely  military  offense,  such  as  failure 
to  obey  the  lawful  order  of  a  superior 
officer,  the  commander  impinges  upon 
the   exclusive  jurisdiction  of  the  sover- 

eign- 

Yet,    the    maintenance    of  discipline 

within  a  military  force  is  recognized  as 
the  inherent  responsibility  and  duty  of 
the  commander.  In  order  to  overcome 
this  impasse,  and  at  the  same  time 
preserve  the  integrity  of  both  of  these 
principles,  International  Law  recognized 
the  further  proposition  that  where  a 
sovereign  permits  a  friendly  foreign  mili- 
tary force  to  enter  his  territory,  he 
implicitly  waives  jurisdiction  over  the 
force  with  respect  to  matters  of  military 
discipline.    This    implied    immunity    is 
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strictly  construed  and  extends  only  to 
the  right  to  discipline  and  punish  as  may 
be  required  for  the  government  of  the 
force.  Whatever  may  be  their  acceptance 
in  many  law  texts,  however,  the  hard 
fact  of  today's  international  situation  is 
that  such  broader  exceptions  are  not 
accepted  in  our  world  of  rising  national- 
istic feelings. 

This  state  of  the  law  may  come  as  a 
surprise  to  some  who  recall  that  during 
World  War  II  we  exercised  exclusive 
jurisdiction  over  our  armed  forces 
wherever  they  were  situated.  In  point  of 
fact,  we  exercised  exclusive  jurisdiction 
during  the  war  years  solely  as  the  result 
of  wartime  agreements  that  reflected 
wartime  requirements  and  the  relative 
circumstances  of  the  parties  at  the  time 
of  negotiation. 

Most  of  the  agreements  in  force 
today  were  negotiated  in  time  of  peace 
to  meet  peacetime  requirements.  They 
vary  all  the  way  from  granting  exclusive 
jurisdiction  to  the  United  States  in  a 
few  instances,  such  as  in  Korea,  Green- 
land, and  Ethiopia,  to  the  establishment 
of  a  system  of  concurrent  jurisdiction, 
such  as  in  Bermuda,  the  Bahamas,  and 
the  NATO  countries.  In  general,  the 
type  of  jurisdiction  which  is  granted  to 
the  United  States  is  largely  dependent 
upon  the  mission  of  the  force  assigned, 
its  size,  the  laws  of  the  host  country  and 
the  willingness  of  the  host  country  to 
waive  its  jurisdiction  in  favor  of  the 
United  States.  There  are  no  agreements 
by  which  a  foreign  state  exercises  exclu- 
sive jurisdiction  over  our  forces. 

Under  the  circumstances,  it  would  be 
error  to  say  that  in  completing  these 
jurisdictional  arrangements  the  United 
States  Government  has  surrendered  any 
rights  of  the  American  serviceman  who 
is  stationed  abroad.  On  the  other  hand, 
it  can  be  said  that  every  agreement 
which  has  been  negotiated  amounts  to  a 
specific  gain  for  our  service  personnel 
abroad. 

In  many  countries  there  may  be 
more  than  one  category  of  our  forces, 


each  category  being  present  by  virtue  of 
a  different  agreement  and,  therefore, 
each  being  in  a  different  jurisdictional 
status. 

Under  the  mutual  defense  assistance 
agreements,  the  personnel  assigned  to 
the  MAAG  units  enjoy  the  same  im- 
munity as  embassy  personnel  of  corre- 
sponding rank. 

The  agreements  that  establish  the 
various  military  and  naval  missions  pro- 
vide that  personnel  assigned  to  this  duty 
will  remain  subject  to  United  States 
military  law  and  only  in  some  instances 
subject  to  local  jurisdiction. 

Personnel  serving  in  the  Ryukyus  are 
under  the  exclusive  jurisdiction  of  the 
United  States,  due  to  the  fact  that  we 
exercise  control  over  the  area. 

Most  of  our  forces  stationed  abroad 
are  a  part  of  the  NATO  Defensive 
Organization  and  are  serving  in  the 
various  countries  which  are  members  of 
the  NATO  alliance.  The  status  of  these 
forces  is  controlled  by  the  Status  of 
Forces  Agreement,  a  multilateral  con- 
vention entered  into  by  all  of  the 
signatories  of  the  NATO  alliance  with 
the  exception  of  Iceland,  which  does 
not  maintain  an  armed  force  of  its  own. 
This  agreement  was  negotiated  in  1951, 
and  ratified  by  the  Senate  of  the  United 
States  in  1953.  It  is  by  far  the  most 
important  convention  relating  to  the 
status  of  our  forces  abroad. 

This  convention  superseded  many 
bilateral  agreements  which  had  previ- 
ously controlled  the  status  of  forces 
among  the  NATO  countries.  It  estab- 
lishes uniformity  in  relations  between 
the  member  of  a  force,  the  civilian 
components,  and  their  dependents,  with 
the  authorities  of  the  receiving  state, 
and  it  clarifies  and  broadens  the  right  of 
the  sending  state  to  exercise  jurisdiction 
over  its  own  forces. 

The  major  concept  of  this  arrange- 
ment is  the  establishment  of  concurrent 
jurisdiction  with  a  scheme  designed  to 
divide  the  exercise  of  jurisdiction  be- 
tween   the    authorities   of   the    sending 
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state  and  the  host  state,  based  upon  the 
principle  of  primary  interest. 

The  military  authorities  of  the 
sending  state  are  given  the  primary  right 
to  exercise  jurisdiction  over  a  member 
of  a  force  or  civilian  component  when 
the  offense  involves  the  property  of  the 
sending  state  or  the  person  or  property 
of  a  member  of  the  force,  a  civilian 
component  of  the  sending  state  or  a 
dependent,  or  the  offense  arises  out  of 
the  performance  of  official  duties.  In  all 
other  cases  the  receiving  state  has  pri- 
mary jurisdiction. 

It  may  be  appropriate  at  this  point  to 
invite  your  attention  to  the  status  of 
dependents  under  this  jurisdictional 
arrangement.  While  the  Uniform  Code 
of  Military  Justice  places  dependents 
within  the  category  of  persons  who  are 
subject  to  military  law  when  accom- 
panying our  forces  abroad  and  the 
status  of  forces  agreement  gives  to  the 
military  authorities  of  the  sending  state 
the  authority  to  exercise  all  criminal 
and  disciplinary  jurisdiction  authorized 
by  the  laws  of  their  own  state,  the 
agreement  reserves  to  the  host  state 
primary  jurisdiction  over  offenses  com- 
mitted by  dependents. 

One  of  the  important  features  of  the 
status  of  forces  arrangement  is  the 
official  duty  determination,  which  con- 
trols in  a  great  many  cases  whether  the 
military  commander  or  the  authorities 
of  the  host  state  shall  have  primary 
jurisdiction.  Two  aspects  of  this  provi- 
sion are  worthy  of  note:  namely,  what 
is  to  be  the  definition  of  official  duty, 
and  who  will  make  the  decision.  The 
agreement  answers  neither  question, 
although  it  would  appear  from  the 
working  papers  of  those  who  drafted 
the  agreement  that  it  was  intended  that 
the  military  authorities  of  the  sending 
state  make  the  decision.  This  is  the 
position  urged  by  the  United  States, 
although  it  has  not  been  accepted  by  all 
of  the  signatories.  For  instance,  in  the 
United  Kingdom,  British  Courts  make 
the     final     decision     in     official     duty 


questions.  Substantially  the  same  prac- 
tices are  followed  in  Japan  and  Turkey. 
In  all  other  NATO  countries,  however, 
the  determination  of  the  official  duty 
question  by  the  authorities  of  the 
visiting  force  appears  to  be  final. 

You  may  be  interested  in  a  recent 
development  in  Turkey.  The  Turkish 
courts  have  been  construing  the  phrase 
"In  performance  of  official  duty''  far 
stricter  than  United  States  authorities, 
with  the  result  that  Turkey  was  prose- 
cuting cases  which  our  military  com- 
manders considered  to  be  official  duty 
cases.  The  difficulty  was  found  to  lie  in 
the  fact  that  in  translating  this  phrase 
into  Turkish  it  acquired  a  more  limited 
meaning.  As  a  solution,  Turkey  enacted 
a  law  authorizing  an  interpretation 
which  would  include  an  offense  com- 
mitted "In  connection  with  the  per- 
formance of  official  duty."  One  of  the 
immediate  results  of  this  change  was  the 
release  to  the  Army  for  trial  by  court- 
martial  of  a  sergeant,  who  was  being 
held  for  trial  for  a  traffic  death  which 
occurred  while  he  was  driving  a  govern- 
ment vehicle  on  temporary  duty. 

Another  important  feature  of  the 
agreement  provides  that  the  state  having 
the  primary  right  to  exercise  jurisdiction 
shall  give  sympathetic  consideration  to 
a  request  from  the  authorities  of  the 
other  state  that  jurisdiction  be  waived  in 
its  favor.  It  is  the  policy  of  the  United 
States  to  request  a  waiver  in  every  case 
in  which  it  does  not  have  primary 
jurisdiction.  Also,  it  is  the  policy  of  the 
United  States  not  to  waive  jurisdiction 
in  any  case  in  which  it  has  primary 
jurisdiction.  Our  military  authorities 
have  been  successful  in  securing  a  waiver 
by  the  host  state  of  primary  right  in  a 
great  number  of  cases.  It  may  be  said 
that  in  most  instances  the  host  state  is 
willing  to  waive  its  right  except  where 
the  offense  is  one  which  arouses  public 
indignation  or  grossly  offends  morals  or 
national  pride. 

In  a  supplemental  exchange  of  notes 
with  the  Netherlands,  that  state  agreed 
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to  waive  primary  jurisdiction  except 
where  it  is  determined  that  an  offense  is 
of  particular  importance  to  the  Nether- 
lands authorities.  Under  this  arrange- 
ment, we  are  given  the  right  to  act  in 
substantially  all  cases  involving  persons 
subject  to  military  law.  This  is  known  as 
the  "Netherlands  Formula,"  and  has 
been  adopted  with  respect  to  our  forces 
in  other  countries. 

The  right  to  request  a  waiver  is 
particularly  important  in  the  case  of 
dependents.  As  noted  earlier,  the  pri- 
mary right  to  exercise  jurisdiction  over 
dependents  rests  with  the  host  state. 
Thus,  a  dependent  is  in  somewhat  the 
same  status  as  a  tourist,  and  upon  the 
commission  of  an  offense  will  be  tried 
by  the  courts  of  the  receiving  state 
unless  jurisdiction  is  waived.  It  might  be 
added  in  passing  that  service  personnel 
and  members  of  civilian  components  are 
also  in  the  status  of  tourists  when  in  a 
leave  status  in  a  country  other  than  the 
one  in  which  they  are  stationed  unless 
there  is  some  special  understanding  with 
that  country. 

Whether  a  case  involves  the  question 
of  official  duty  or  the  waiver  of  primary 
jurisdiction  by  the  host  state,  the 
administrative  steps  required  to  protect 
the  interests  of  the  accused  must  be 
promptly  and  effectively  pursued,  be- 
ginning with  the  immediate  com- 
manding officer  and  extending  all  the 
way  to  the  highest  authority  who  deals 
with  the  foreign  office  on  the  govern- 
ment level.  Our  experience  in  gaining 
the  right  to  try  such  a  large  number  of 
cases  in  which  the  receiving  states  have 
had  the  primary  right  is  due  to  effective 
administration  at  all  levels  and  the 
general  feeling  of  mutual  respect  and 
fair  dealing  that  typifies  the  relations 
between  our  forces  and  the  officials  of 
the  host  countries.  I  do  not  believe  that 
the  importance  of  maintaining  such 
amiable  relationship  can  be  overempha- 
sized. 

Without  attempting  to  burden  you 
with     statistics,     let    me    indicate    the 


degree  of  success  we  are  having  by 
giving  you  a  few  figures  just  received 
from  Japan.  For  the  six  months'  period 
ending  1  June  1956,  there  were  2,675 
offenses  committed  by  United  States 
personnel  subject  to  Japanese  jurisdic- 
tion. A  waiver  was  received  in  2,610 
cases— of  the  remaining,  44  have  been 
tried— 16  were  sentenced  to  confine- 
ment, but  only  4  were  sentenced  to 
confinement  unsuspended. 

The  NATO  countries  have  agreed 
that  the  authorities  of  both  the  sending 
and  the  receiving  states  shall  assist  each 
other  in  arresting  members  of  a  force, 
civilian  component  or  dependents  in  the 
territory  of  the  receiving  state,  and  in 
handing  them  over  to  the  authority 
which  is  to  exercise  jurisdiction. 

This  provision  is  of  particular  interest 
to  the  Navy,  since  a  ship  when  in  a  port 
of  a  foreign  country  physically  is  within 
the  territory  of  that  country,  notwith- 
standing the  fiction  of  extraterritoriality 
which  is  traditionally  applied  to  men- 
of-war  when  visiting  foreign  ports. 
Normally,  treaty  provisions  prevail  over 
general  principles  of  International  Law, 
and  we  find  this  rule  to  apply  in  this 
case. 

Thus,  where  a  naval  ship  is  in  the 
port  of  a  NATO  country  and  a  member 
of  the  crew  is  charged  by  local  authori- 
ties with  the  commission  of  an  offense 
over  which  they  have  the  right  to 
exercise  primary  jurisdiction,  the  com- 
manding officer,  upon  the  request  of 
local  authorities,  may  be  required  by 
the  agreement  to  deliver  up  the  accused. 
In  other  words,  such  a  case  would  be 
handled  in  the  same  fashion  as  though 
the  accused  were  based  ashore. 

In  contrast  with  the  requirement  in 
NATO  ports,  let  us  consider  the  status 
of  a  crew  member  of  a  vessel  of  war  in 
the  port  of  a  country  not  a  member  of 
NATO.  In  accordance  with  the  ex- 
territorial status  of  the  ship  a  member 
of  the  crew  when  he  returns  to  his  ship 
becomes  immune  from  arrest  by  local 
authorities   so    long   as   he    remains  on 
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board;  and  his  commanding  officer  is 
not  authorized  to  alter  this  status.  If  the 
foreign  authorities  desire  custody  of 
such  a  crew  member,  they  must  proceed 
through  diplomatic  channels. 

Now  let  us  consider  an  actual  case 
involving  this  question. 

Within  the  past  year  a  destroyer 
made  a  recreational  visit  to  an  island 
belonging  to  a  friendly  power.  There 
was  no  agreement  between  the  United 
States  and  this  power  relative  to  the 
surrender  of  personnel  and  there  was 
concurrent  jurisdiction  over  any  of- 
fenses committed  ashore  by  members  of 
the  crew.  John  Doe,  a  member  of  the 
destroyer's  crew,  was  alleged  to  have 
assaulted  one  of  the  local  uniformed 
customs  officials.  The  next  day,  amid 
considerable  confusion  and  local  pres- 
sures brought  about  by  an  acute  local 
political  situation,  the  commanding  offi- 
cer turned  John  Doe  over  to  the  local 
authorities  with  the  understanding  that 
it  was  solely  for  the  purposes  of  identifi- 
cation and  questioning  and  that  Doe 
would  be  returned  to  his  ship  on  com- 
pletion of  the  interview.  But  Doe  ended 
up  behind  the  bars  of  the  local  jail,  the 
local  officials  refused  to  surrender 
custody,  and  the  ship  was  required  to 
sail  leaving  Doe  behind.  There  were  no 
United  States  military  activities  in  the 
island. 

Three  weeks  later,  after  some  two 
dozen  messages,  the  employment  of  two 
local  attorneys,  the  return  to  the  island 
of  two  officers  and  seven  enlisted  men 
from  the  ship  on  TAD  to  testify  for  the 
defense,  two  trials,  a  six -month  sentence 
to  confinement,  which  was  reduced  to  a 
$126  fine,  and  the  expenditure  of  some 
$1,200  in  Doe's  defense,  which  was 
raised  from  among  the  American  resi- 
dents in  the  island,  the  fine  was  paid 
and  John  Doe  was  returned  to  the 
United  States  by  commercial  air  at 
government  expense.  Subsequently,  the 
Navy  Department  reimbursed  all  who 
had  contributed  to  the  defense  fund. 
And  now  for  the  final  chapter  of  this 


story.  According  to  the  investigation 
conducted  by  the  ship,  it  was  actually  a 
case  of  mistaken  identity. 

In  view  of  the  importance  of  this 
jurisdictional  question  and  the  many 
different  situations  that  may  be  en- 
countered due  to  differing  treaty  provi- 
sions in  some  instances,  and  the  absence 
of  treaty  arrangements  in  others,  with 
the  risk  of  being  a  bit  repetitious,  let  me 
quickly  restate  the  general  guidelines  on 
this  point. 

In  countries  where  we  do  have  a 
treaty  or  agreement  pertaining  to 
criminal  jurisdiction  over  personnel  of 
the  naval  forces,  such  as  a  status  of 
forces  agreement,  an  obligation  may 
exist  which  will  require  a  commanding 
officer  to  turn  a  suspected  serviceman 
over  to  local  authorities  for  possible 
prosecution  in  the  foreign  courts. 

In  countries  where  we  do  not  have 
treaties  or  agreements  regarding  the 
exercise  of  criminal  jurisdiction  over 
personnel  in  our  naval  forces,  the 
general  rule  of  International  Law 
applies.  That  law  specifies  that  where 
personnel  are  ashore  for  liberty  or  rec- 
reation they  come  under  the  jurisdiction 
of  the  foreign  country,  and  they  can 
therefore  be  tried  in  local  courts.  How- 
ever, such  jurisdiction  can  only  be  exer- 
cised when  the  foreign  country  also  has 
custody  or  physical  control  over  the 
suspected  person. 

Where  we  do  not  have  treaty  com- 
mitments and  an  offense  has  been  com- 
mitted within  the  foreign  territory  but 
the  suspect  has  returned  to  his  ship,  the 
situation  is  different.  In  this  case,  if  the 
foreign  state  desires  to  exercise  its  juris- 
diction it  must  press  its  claim  for 
delivery  of  the  suspect  through  diplo- 
matic channels. 

The  status  of  forces  agreement  has 
been  criticized  in  some  quarters  for 
allegedly  doing  away  with  the  constitu- 
tional protection  which  our  service  per- 
sonnel have  in  this  country.  Such  an 
approach  seems  to  be  in  step  with  the 
proposition      that      the      constitution 
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follows  the  flag— a  view  no  longer  con- 
sidered tenable.  As  a  matter  of  fact,  this 
agreement  introduced  for  the  first  time 
provisions  whereby  the  receiving  state 
undertook  to  guarantee  certain  specific 
rights  to  members  of  the  visiting  forces 
accused  of  an  offense  before  a  foreign 
court.  These  guaranteed  rights  are:  The 
right  to  a  prompt  and  speedy  trial;  the 
right  to  be  informed  in  advance  of  trial 
of  the  specific  charges  against  him;  the 
right  to  have  compulsory  process  for 
obtaining  witnesses;  the  right  to  be 
confronted  with  the  witnesses  against 
him;  the  right  to  have  legal  representa- 
tion of  his  own  choice,  and  the  services 
of  an  interpreter;  and  the  right  to 
communicate  with  a  representative  of 
his  own  government. 

Steps  have  been  taken  to  insure  that 
these  rights  are  made  available  to  service 
personnel.  The  resolution  of  the  Senate 
of  the  United  States,  in  ratifying  the 
status  of  forces  agreement,  imposed 
upon  the  armed  services  specific  respon- 
sibilities aimed  at  insuring  fully  to  each 
serviceman  subject  to  foreign  trial  all  of 
the  rights  guaranteed  him  by  the  agree- 
ment. 

It  is  required  that  a  "designated" 
commanding  officer  be  appointed  for 
each  country  where  a  force  is  stationed, 
whose  duty  it  is  to  supervise  the  opera- 
tion of  this  jurisdictional  arrangement 
wihin  his  area;  to  complete  a  study  of 
local  criminal  law  and  procedure;  and, 
when  a  serviceman  is  an  accused  before 
a  foreign  court,  to  request  through 
diplomatic  channels  a  waiver  of  jurisdic- 
tion or  release  from  custody  in  any  case 
where  it  is  considered  that  he  will  not 
receive  a  fair  trial,  or  fair  treatment 
before  or  after  trial. 

He  must  designate  an  observer  to 
attend  the  trial  of  each  accused.  This 
observer  must  be  a  lawyer  in  all  but 
minor  cases,  and  he  must  submit  a 
written  report  to  the  designated  com- 
manding officer  and  the  Judge  Advocate 
General  of  the  accused's  service. 

Legislation  passed  at  the  last  session 


of  Congress  authorized  the  military  de- 
partments to  employ  counsel,  pay  coun- 
sel fees,  court  costs,  and  to  furnish  bail 
in  any  case  where  a  person  subject  to 
military  law  is  an  accused  before  a 
foreign  court. 

Resolving  questions  relating  to  the 
exercise  of  criminal  jurisdiction  is  not 
all  that  is  involved  in  the  relationship 
between  service  personnel  and  the  host 
state.  The  very  presence  of  a  visiting 
force  in  a  foreign  state,  in  many  cases 
with  accompanying  dependents  and  for 
indefinite  periods,  has  an  impact  upon 
the  economic,  social  and  cultural  pat- 
tern of  the  local  population.  The  result 
is  somewhat  the  same  as  that  ex- 
perienced in  communities  within  the 
United  States  when  military  or  naval 
activities  are  established  within  their 
midst  for  the  first  time. 

The  status  of  forces  agreement  has 
undertaken  to  meet  these  circumstances 
by  providing  the  members  of  the  visiting 
force  with  immunity  from  local  laws, 
taxation  and  customs  regulations  in 
keeping  with  their  temporary  status, 
and  by  imposing  upon  the  members  of 
the  force  a  civil  responsibility  in  keeping 
with  the  needs  of  the  local  community. 

A  great  number  of  the  nonmilitary 
offenses  committed  by  our  personnel 
abroad  involve  incidents  in  which  per- 
sonal injury  or  property  damage  is 
sustained  by  third  persons.  A  speedy 
and  fair  settlement  of  claims  growing 
out  of  such  incidents  gives  great  assis- 
tance to  our  efforts  to  obtain  a  waiver 
of  jurisdiction  by  the  host  state.  All  too 
often  the  determination  of  the  local 
authorities  to  exercise  their  jurisdiction 
may  be  traced  to  the  pressure  brought 
to  bear  on  behalf  of  an  injured  claimant, 
who  is  unhappy  over  an  apparent  delay 
in  making  restitution  for  the  wrong  he 
has  suffered.  Such  a  claim  may  be  one 
for  which  the  sending  state  has  a  legal 
responsibility,  as  when  the  injury  was 
caused  by  a  member  of  the  force  while 
in  the  performance  of  an  official  duty. 
Or,    the    claim   may   be   one  for  which 
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there  is  no  legal  responsibility  and 
which  is  considered  and  settled  gratui- 
tously by  the  sending  state.  Claims  of 
the  first  category  are  investigated  and 
paid  by  the  host  state  on  the  basis  of 
the  law  of  the  host  state.  The  cost  of 
such  settlement  is  borne  75  per  cent  by 
the  sending  state  and  25  per  cent  by  the 
host  state.  In  the  latter  category  of 
claims  the  host  state  investigates  and 
evaluates  the  claim  and  then  informs  the 
sending  state  of  the  amount  it  considers 
appropriate  should  the  sending  state 
desire  to  make  an  ex  gratia  settlement. 

It  is  true  that  from  the  military  or 
naval  Commander's  point  of  view  the 
ideal  jurisdictional  arrangement  would 
be  to  have  complete  and  exclusive  juris- 
diction over  all  personnel  attached  to 
and  accompanying  his  command  over- 
seas. From  a  practical  point  of  view, 
however,  this  is  impossible.  We  have 
seen  that  International  Law  gives  no 
such  right  to  a  military  commander  in 
the  absence  of  an  agreement  to  that 
effect  with  the  host  nation.  We  are 
therefore  required  to  rely  upon  conces- 
sions obtained  by  agreements  with  the 
nations  where  our  forces  are  stationed 
or  may  otherwise  be  present. 

The  NATO  Status  of  Forces  Agree- 
ment is  the  key  agreement  in  this 
respect.  Its  terms  were  agreed  to  only 
after  lengthy  and  careful  negotiation, 
and  represent  the  maximum  concessions 
in  jurisdiction  that  NATO  receiving 
states  were  willing  to  surrender  to  send- 
ing  states   in   a  multilateral   treaty.   Its 


provisions  govern  the  status  of  larger 
members  of  our  military  personnel  more 
than  any  other  single  agreement,  and  its 
terms  have  been  stated  to  represent  the 
minimum  jurisdictional  standards  which 
are  acceptable  to  the  Congress  and 
Department  of  Defense.  The  problem 
has  not  been  laid  to  rest,  however,  for 
our  military  and  diplomatic  officials 
consistently  have  sought  wherever  pos- 
sible, by  additional  bilateral  agreements 
and  by  informal  working  arrangements, 
to  obtain  even  greater  jurisdictional 
concessions. 

As  a  result  of  these  arrangements,  the 
jurisdiction  exercised  in  actual  practice 
by  United  States  military  authorities  is 
in  excess  of  that  to  be  found  in  the 
basic  NATO  SOF  Formula  in  practically 
every  country  in  which  we  have  forces 
assigned.  In  reporting  to  the  Senate  on 
the  experience  of  our  armed  forces 
under  the  Status  of  Forces  Agreement, 
Senator  Ervin  stated  that  the  jurisdic- 
tion arrangements  regarding  our  forces 
abroad  have  not  adversely  affected 
morale  and  discipline  of  our  personnel 
nor  have  they  interfered  with  the 
accomplishment  of  our  military  mis- 
sions in  those  countries.  This  success 
may  be  credited  to  the  recogniton  by 
the  authorities  of  the  United  States  and 
the  host  nations  of  a  mutual  respon- 
sibility in  this  undertaking  and  to  our 
interest  in  the  military  man  as  an 
individual  and  our  dedication  to  the 
protection  and  preservation  of  his  rights 
to  the  best  of  our  ability. 


* 
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THE  STATUS  OF  ARMED  FORCES  ABROAD 


Robert  C.  Grabb 


The  question  of  the  status  of  armed 
forces  abroad  presents  a  problem  to  the 
United  States  only  because  this  era  has 
seen,  for  the  first  time,  the  stationing  of 
our  troops  on  foreign  sovereign  soil  for 
lengthy  periods— in  peacetime.  The  im- 
pact of  this  situation  is,  of  course, 
greater  on  the  Army  and  Air  Force  than 
upon  the  Navy,  which  is  more  accus- 
tomed to  sailing  foreign  seas,  and  which 
has  fewer  personnel  ashore.  Neverthe- 
less, a  multitude  of  problems  confronts 
all  our  forces  in  the  wake  of  the  policy 
of  the  United  States  that  the  interests  of 
this  country  are  best  served  with  a 
security  system  of  allied  nations,  each 
contributing  toward  common  defense 
goals  and  each  at  the  same  time  remain- 
ing politically  and  economically  stable. 
Because  of  the  independent  political 
stature  of  these  nations,  our  armed 
forces  stationed  abroad  must  not  be 
considered  as  occupying  forces— 
although  Communist  "Ami,  Go  Home" 
propaganda  would  have  the  world  think 
so.  They  are  present  with  the  consent  of 
the  local  government  and  can  legally 
remain  there  only  with  that  consent. 
The  rights  and  duties  of  our  forces  in 
these  countries  are  normally  spelled  out 
in  agreements  of  varying  scope— and  it  is 
these  status  of  forces  arrangements 
which  I  will  discuss,  with  emphasis  on 
problems  of  jurisdiction. 

Our  military,  air  and  naval  forces  are 
permanently  stationed  in  foreign  juris- 
diction in  several  capacities: 


First:  the  Mission  groups  most  fre- 
quently found  in  South  and  Central 
America  consisting  of  advisors  who  re- 
main subject  to  United  States  military 
law  and  who  are  subject  only  in  some 
instances  to  local  jurisdiction.  Their 
privileges  and  immunities  are  specified 
in  the  various  Mission  Agreements. 

Second:  MAAG  personnel,  function- 
ing under  our  Mutual  Defense  Assis- 
tance Agreements,  who  enjoy  full  diplo- 
matic immunity  in  some  cases,  and  are 
subject  to  the  concurrent  jurisdiction  of 
the  United  States  and  of  the  local 
jurisdiction  in  others.  Generally,  MAAG 
personnel  are  assigned  to  the  United 
States  Embassy  and  receive  privileges  of 
personnel  of  corresponding  rank  in  the 
diplomatic  mission. 

Third:  Members  of  the  International 
Military  Headquarters  of  NATO  who 
receive  privileges  and  immunities  as 
specified  in  the  applicable  NATO  Agree- 
ments, particularly  the  Headquarters 
Protocol. 

Fourth:  Forces  in  such  places  as  the 
Ryukyu  Islands,  which,  although  not 
United  States  territory,  are  subject  only 
to  the  jurisdictional  control  of  the 
United  States. 

Fifth,  and  most  important:  Ordinary 
forces  stationed  in  nations  allied  with 
the  United  States— performing  garrison 
duty,  maintaining  defense  installations, 
or  performing  logistical  tasks.  The  ques- 
tion of  the  legal  status  of  this  largest 
group-military      personnel,     civilian 
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employees  and  dependents— and  its  re- 
lationship to  the  local  authorities  is  the 
source  of  the  problem  I  am  to  discuss 
today. 

A  demand  for  extraterritorial  rights— 
that  is,  complete  immunity  from  local 
jurisdiction— is  often  impossible  in  light 
of  the  extreme  sensitivity  of  the  host 
government  towards  such  arrangements. 
However,  we  have  been  able  to  secure  in 
some  countries— such  as  the  Philippines 
and  Saudi  Arabia— the  right  to  use  and 
occupy  specific  areas  in  a  manner  that 
is,  in  many  ways,  extraterritorial. 

Rights  as  extensive  as  these,  however, 
can  not  always  be  secured.  The  spectre 
of  colonialism  and  imperialism  is  a 
frightening  one  to  many  of  our  allies 
and  extraterritoriality  is  envisaged  as  a 
symbol  of  exploited  peoples.  Agree- 
ments guiding  the  relationship  between 
our  armed  forces  and  the  authorities  of 
the  receiving  state  are  therefore  in- 
dispensable. These  arrangements  differ 
in  their  details  because  of  varying  condi- 
tions in  host  countries.  Account  must 
be  taken  of  the  number  of  forces  to  be 
stationed,  their  composition,  their  par- 
ticular mission,  and  the  law  of  the  host 
country.  The  situation  in  Italy  is  illus- 
trative of  the  necessity  for  an  agreement 
with  the  national  government.  Italy  has 
not  ratified  the  NATO  Status  of  Forces 
Agreement.  As  a  result,  our  forces  there 
must  operate  with  informal  local  agree- 
ments which  have  doubtful  standing, 
and  under  the  law  miscreants  can,  in 
most  instances,  expect  trial  only  in 
Italian  courts. 

The  Status  of  Forces  arrangements 
which  bring  some  order  into  this  seem- 
ing chaos  have  three  principal  purposes. 
They  are  designed  to  reduce  to  the 
fullest  extent  possible  the  administrative 
burden  of  the  commanders  of  the  forces 
by  limiting  local  interference;  second,  to 
reduce  the  area  of  possible  dispute  with 
the  host  countries;  and,  thirdly,  to 
protect  the  rights  and  property  of  mem- 
bers of  the  forces  and  the  inhabitants  of 
the     host    country.    Underlying    these 


purposes  is  the  principle  that  these 
agreements  must  enhance  the  mission  of 
the  forces  in  the  regional  arrangement 
concerned.  For  example,  the  forces 
must  be  free  to  move,  when  required, 
across  national  frontiers  without  undue 
restriction.  This  is  particularly  neces- 
sary, of  course,  in  Europe. 

Most  of  these  agreements  have  been 
negotiated  during  a  period  of  peace. 
During  time  of  war,  the  mission  of  the 
forces  is  of  such  importance  that  rights 
normally  considered  basic  can  be  sur- 
rendered or  waived  by  the  host  country 
with  no  loss  of  national  prestige.  An 
example  of  this  can  be  seen  in  the 
Korean  conflict,  where  an  exchange  of 
notes  on  12  July  1950  provided  that 
United  States  courts-martial  would  exer- 
cise exclusive  jurisdiction  over  all  mem- 
bers of  United  States  forces  for  all 
offenses. 

The  Status  of  Forces  Agreement,  on 
the  other  hand,  negotiated  among  the 
NATO  nations,  is  primarily  designed  as 
a  peacetime  agreement.  It  contains  a 
provision  that  upon  the  outbreak  of 
hostilities  its  claims  provisions  will  not 
apply  to  war  damage,  and  that  with  60 
days'  notice  any  provision  of  the  agree- 
ment can  be  suspended.  The  Agreement 
with  Japan  is  similar.  Some  Forces 
Agreements  include  a  provision  that  in 
the  case  of  war,  exclusive  criminal  juris- 
diction for  all  offenses  will  rest  in  the 
United  States. 

Several  jurisdictional  agreements 
have  been  negotiated  within  the  frame- 
work of  the  North  Atlantic  Treaty 
Organization.  Three  of  these  were  sub- 
mitted to,  and  have  been  ratified  by,  the 
Senate.  One  agreement  gives  the  North 
Atlantic  Treaty  Organization  a  juridical 
personality  and  enumerates  rights  and 
privileges  of  the  persons  attached  to  the 
Organization.  Generally,  international 
representatives  of  the  internal  staff, 
most  of  whom  are  civilians,  receive  the 
same  privileges  as  are  accorded  to 
similar  persons  in  the  United  Nations 
and   in    the    Organization   of  American 
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States.  The  second  NATO  Agreement  is 
the  Headquarters  Protocol  to  the  Status 
of  Forces  Agreement,  which  gives  inter- 
national military  headquarters  such  as 
SHAPE  and  SACLANT  and  the  Channel 
Command  juridical  personality  and 
enumerates  the  rights  and  duties  of  its 
personnel.  The  Status  of  Forces  Agree- 
ment (in  shorthand— NATO  SOF)  is  the 
third  of  these  NATO  subsidiary  agree- 
ments, and  it  concerns  itself  with  the 
rights  and  duties  of  the  ordinary  mili- 
tary forces,  the  civilian  components, 
and  their  dependents,  and  contains  ex- 
tensive provisions  guiding  the  jurisdic- 
tional prerogatives  of  both  the  sending 
and  receiving  states. 

While  these  NATO  agreements  are 
more  extensive  than  those  which  we 
have  negotiated  with  other  countries, 
they  reflect  the  problems  we  meet 
around  the  world.  In  summary,  the 
provisions  of  NATO  SOF  can  be  out- 
lined as  follows  insofar  as  jurisdiction  is 
concerned: 

In  a  few  rare  cases  the  sending 
state— that  is,  the  United  States  in  the 
cases  of  our  forces  abroad— has  exclusive 
criminal  jurisdiction.  For  example, 
where  an  act  is  a  violation  of  United 
States  law  but  not  of  the  law  of  the  host 
country,  the  United  States  has  exclusive 
jurisdiction.  Conversely,  the  receiving 
state  has  exclusive  jurisdiction  in  some 
instances.  This  is  over  acts  which  are 
offenses  against  the  local  law  but  not 
the  law  of  the  sending  state.  These  are 
generally  security  offenses,  espionage,  et 
cetera. 

For  the  most  part,  the  Agreement 
provides  a  system  of  concurrent  jurisdic- 
tion. This  is  the  nub  of  the  setup.  If  the 
offense  is  committed  by  a  member  of 
the  visiting  forces  and  is  solely  against 
the  property  or  security  of  the  sending 
state,  or  if  the  offense  is  solely  against 
the  person  or  property  of  another  mem- 
ber of  the  force  or  civilian  component 
or  of  a  dependent  of  that  state,  or  if  the 
offense  arises  out  of  any  act  or  omission 
done    in    the    performance    of    official 


duty,  then  the  jurisdiction  of  the  send- 
ing state  is  deemed  primary.  They  have 
the  first  right  to  try. 

In  all  other  cases  the  host  or  re- 
ceiving state  has  the  first  right  to  try, 
and  this  category  includes  the 
ubiquitous  breach  of  peace  and  traffic 
offense.  Once  the  accused  is  tried  by 
one  state,  he  can  not  be  tried  in  the 
same  country  for  the  same  offense  by 
the  other  state.  The  authorities  of  the 
state  having  the  primary  right  to  exer- 
cise jurisdiction  are  required  to  give 
"sympathetic  consideration"  to  requests 
for  a  waiver  of  jurisdiction  by  the  other 
state,  in  important  cases. 

In  trials  before  courts  of  the  re- 
ceiving state,  definite  rights  must  be 
accorded  for  the  protection  of  the 
accused.  He  is  entitled  to  a  prompt  and 
speedy  trial;  he  must  be  informed  in 
advance  of  the  charges  against  him;  he 
has  the  right  to  confront  witnesses;  he 
has  the  right  to  a  competent  interpreter 
and  to  legal  counsel;  and,  finally,  to 
communicate  with  his  government.  In 
every  case  arisen  so  far  where  a  person 
subject  to  our  military  law  has  been 
tried  in  a  foreign  court,  an  observer 
from  the  armed  forces— usually  a 
lawyer— has  been  present  to  note  the 
proceedings  and  render  a  report.  If  it  is 
considered  that  a  criminal  proceeding 
has  resulted  in  a  denial  of  justice,  or 
that  a  member  of  the  forces  has  not 
received  proper  procedural  treatment, 
diplomatic  overtures  will  be  made  to 
secure  redress.  The  Senate,  in  ratifying 
the  Status  of  Forces  Agreement,  stated 
that  a  waiver  of  jurisdiction  should  be 
sought  wherever  there  is  a  danger  that 
the  accused  will  not  be  protected  be- 
cause of  the  absence  or  denial  of  consti- 
tutional rights  he  would  enjoy  in  the 
United  States.  If  the  waiver  is  denied, 
the  Senate  has  directed  that  the  com- 
manding officer  shall  request  the  De- 
partment of  State  to  press  the  request 
through  diplomatic  channels.  The 
Attorney  General  in  the  paper  before 
you     expresses     the     view     that    these 
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criminal  jurisdictional  arrangements 
afford  the  soldier  greater  protection 
than  he  would  enjoy  without  them. 

Each  of  the  services  maintains  an 
up-to-date  record  of  the  actual  opera- 
tion of  these  criminal  jurisdictional  ar- 
rangements, and  reports  thereon  are 
rendered  regularly  to  the  Congress, 
which  has  shown  great  interest  in  these 
treaties  and  agreements. 

There  is  nothing  like  a  series  of 
scintillating  statistics  to  bring  any 
audience  to  its  knees.  Realizing  this,  I 
am  going  to  give  you  only  five  sets 
which  point  up  our  worldwide  ex- 
perience. 

During  the  period  from  1  December 
1954  to  31  May  1955,  four  thousand 
four  hundred  and  fifty-eight  (4,458) 
persons  subject  to  United  States  mili- 
tary law  were  accused  of  offenses  which 
fell  under  the  jurisdiction  of  foreign 
courts.  A  waiver  of  jurisdiction  was 
obtained  from  the  foreign  authorities  in 
66.2%  of  these  cases.  One  thousand  two 
hundred  and  fifty -eight  (1,258)  persons 
were  tried  by  foreign  tribunals  during 
this  six-months  period,  and  of  these 
only  one  hundred  and  forty-one  (141) 
could  be  considered  serious  offenders.  It 
is  particularly  interesting  to  note  that 
sentences  to  confinement  were  actually 
imposed— not  suspended— in  only  fifty- 
one  (51)  cases  during  this  period. 

Perhaps  the  most  notorious  case 
seized  upon  by  the  press  is  that  of 
Privates  Richard  Keefe  and  Anthony 
Scaletti.  Sad  tales  have  been  told  of  how 
these  lads,  engaging  in  a  boyish  prank, 
seized  a  taxi  and  went  joyriding.  For 
this  they  were  reportedly  sentenced  to 
five  years  in  solitary  confinement  in  a 
small  cell  in  France,  where  they  have 
been  ignored  and  forgotten  by  their 
countrymen. 

The  facts  are  somewhat  different. 
Keefe  and  Scaletti,  each  of  whom  had 
an  impressive  record  of  courts-martial, 
met  in  a  stockade  in  Germany.  After 
being  released  from  the  guardhouse, 
they  went  AWOL  again  into  France,  got 


drunk  in  Orleans,  and,  deciding  to  go  to 
Paris,  hailed  a  taxi.  Upon  leaving 
Orleans,  they  stopped  the  cab  and  beat 
and  choked  the  sixty-five  year  old 
driver,  leaving  him  beside  the  road.  His 
injuries  were  so  severe  that  he  was 
incapacitated  for  about  a  month.  After 
this  demonstration  of  boyish  glee,  Keefe 
and  Scaletti,  with  the  cab,  went  to  Paris, 
where  they  were  arrested  several  days 
later.  The  French  refused  our  request  to 
waive  jurisdiction  and  Keefe  and 
Scaletti  were  tried  by  the  Assizes  Court 
in  Orleans  on  27  October  1953.  They 
were  charged  with  having  stolen  a 
vehicle,  during  the  night,  on  a  public 
highway,  with  violence.  A  French  at- 
torney was  appointed  by  the  French 
court  to  represent  them,  and  they  were 
tried  jointly  before  a  jury  of  seven 
persons.  The  French  Penal  Code  pro- 
vides that  one  who  is  guilty  of  theft 
under  these  circumstances  may  be 
punished  at  hard  labor  for  life.  Sen- 
tences against  French  persons  for  of- 
fenses similar  to  that  committed  by 
Keefe  and  Scaletti  have  ranged  from  ten 
years  to  life,  and,  even  in  the  light  of 
these  sentences,  French  taxi  drivers  not 
long  ago  staged  a  nation-wide,  one-hour 
protest  strike  because  of  the  light  sen- 
tences given  to  persons  who  robbed  or 
attacked  cab  drivers.  Although  not  re- 
quired to  testify,  Keefe  and  Scaletti 
confessed  their  crimes  before  the 
French  court  and  were  sentenced  to  five 
years'  imprisonment.  This  was  later 
reduced  by  six  months  and  they  will  be 
eligible  for  parole  next  month,  two 
years  later.  The  American  observer  at 
the  trial  stated  that  in  his  opinion  the 
trial  was  fair  and  that  no  rights  guaran- 
teed by  the  NATO  Status  Forces  Agree- 
ment, or  usually  enjoyed  under  Ameri- 
can law,  were  denied  them. 

Keefe  and  Scaletti  are  presently  con- 
fined in  a  French  prison,  where  they  are 
periodically  visited  by  Army  authorities. 
No  reason  for  complaint  has  been  found, 
and  both  men  recently  freely  expressed 
satisfaction  with  their  treatment. 
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This  case  had  an  impact  in  United 
States  courts  because  Keefe's  wife 
applied  for  a  writ  of  habeas  corpus.  The 
courts  denied  release,  holding  that  they 
had  no  jurisdiction.  Although  the  courts 
did  not  decide  on  constitutional 
grounds,  they  did  note  that  the  French 
proceedings  were  reportedly  fair.  The 
Supreme  Court  recently  denied 
certiorari. 

Thus  far,  only  one  case  has  been 
reported  in  which  the  full  formal  pro- 
cedure called  for  in  the  Senate  Resolu- 
tion has  been  invoked;  i.e.,  report  to 
Congress  and  diplomatic  protest.  This 
case  arose  in  France  and  involved  one 
Private  First  Class  Jerry  Baldwin,  who 
was  found  guilty  of  an  assault  upon  a 
French  national  by  a  French  court  at 
Orleans  on  October  7,  1953  and  sen- 
tenced to  pay  a  fine  of  6,000  francs,  or 
about  $18.00.  In  view  of  the  fact  that 
the  accused  had  not  been  confronted 
with  witnesses  against  him,  as  required 
by  the  Status  of  Forces  Agreement,  a 
protest  was  made  to  the  French 
Ministry  of  Justice.  The  Ministry  ac- 
cordingly directed  that  the  sentence  of 
the  court  be  appealed  by  the  Public 
Prosecutor.  Baldwin  appeared  in  person 
at  the  appeal,  represented  by  a  qualified 
French  attorney.  No  witnesses  ap- 
peared, and  the  evidence  was  presented 
in  the  same  manner  as  at  the  trial;  that 
is,  by  heresay.  Private  Baldwin  re- 
iterated his  denial  of  the  offense 
charged  against  him.  The  Prosecutor 
failed  to  advise  the  Appellate  Court  of 
the  specific  reason  for  the  appeal  by  the 
Ministry  of  Justice,  and,  since  as  a  rule 
such  appeals  are  ordered  by  the  Ministry 
only  in  cases  where  the  sentence 
adjudged  by  the  lower  courts  was  con- 
sidered inadequate,  the  Court  of 
Appeals  confirmed  the  lower  court's 
conviction  of  Private  Baldwin,  and  in- 
creased the  fine  to  12,000  francs.  This 
bit  of  confusion  thoroughly  dis- 
concerted everyone,  and  a  new  protest 
was  made  to  the  Ministry  of  Justice 
through  the  United  States  Embassy  in 


Paris.  The  Ministry  of  Justice  then 
remitted  the  fine  against  Private  Bald- 
win and  instructed  the  prosecutor  to 
insure  the  avoidance  of  similar  errors  in 
the  future.  The  French  Foreign  Office 
has  expressed  its  regret  for  the  repeti- 
tion of  error  on  the  part  of  the  Appel- 
late Court.  Private  Baldwin,  with  his 
fine  remitted,  desired  that  no  further 
appeal  be  taken. 

The  effect  of  a  waiver  of  jurisdiction 
by  the  foreign  authorities  raises  one 
thorny  problem  which  still  plagues  us. 
In  November,  1953,  an  Air  Force 
officer  was  involved  in  an  automobile 
accident  in  France  and  a  Canadian 
officer,  who  was  a  passenger  in  the  car, 
was  killed.  Pursuant  to  the  request  of 
the  appropriate  United  States  com- 
mander, French  authorities  waived  their 
primary  right  to  exercise  jurisdiction  in 
this  case.  Thereafter,  following  formal 
investigation  under  the  provisions  of 
Article  32  of  the  Uniform  Code  of 
Military  Justice,  the  "senior  officer 
present"  in  France  delivered  a  written 
finding  to  the  effect  that  there  was 
insufficient  evidence  to  warrant  court- 
martial  action  against  the  officer.  Based 
on  this  finding,  the  Air  Force  officer's 
automobile  insurance  company  refused 
the  widow's  demands  for  compensation. 
She  thereupon  initiated  a  personal 
action  against  the  officer,  under  the 
French  Code,  which  permits  its  courts 
to  consider  an  action  to  adjudicate  both 
criminal  and  civil  liability. 

The  Air  Force  officer  was  tried  and 
convicted  of  involuntary  homicide  and 
was  sentenced  to  pay  a  fine  and 
damages.  During  the  trial,  it  was  argued 
that  France  had  waived  its  right  to 
exercise  jurisdiction.  .  The  court  held, 
however,  that  the  waiver  by  the  public 
prosecutor  did  not  deprive  an  individual 
of  his  rights  under  the  French  Consti- 
tution to  initiate  a  personal  action 
against  another;  that  the  court  must 
entertain  such  action  and  determine 
both  criminal  and  civil  liability;  and  that 
waivers  of  jurisdiction  are  valid  only  in 
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cases  in  which  third  persons  would  have 
no  cause  of  action  for  civil  and  criminal 
redress. 

With  respect  to  the  double  jeopardy 
provision  of  the  NATO  Status  of  Forces 
Agreement,  the  court  held  that  the 
considerations  of  the  commanding 
officer  and  his  decision  not  to  court- 
martial  were  administrative  determina- 
tions without  judicial  significance  as 
they  did  not  put  a  defendant  in 
jeopardy,  and,  as  such,  did  not  preclude 
action  on  the  offense  by  the  court. 
International  wrestling,  in  an  effort  to 
solve  this  dilemma,  still  continues. 

The  overall  picture  of  these  arrange- 
ments has,  I  believe,  been  obscured  by 
an  intense  and  generally  uninformed 
concern  over  the  criminal  jurisdictional 
provisions.  Criminal  jurisdiction  is  a 
subject  of  only  one  article  among 
twenty  in  the  Status  of  Forces  Agree- 
ment—just one  of  the  questions  which 
must  be  answered. 

Matters  of  taxation  are  very  com- 
plex. What  local  taxes  may  the  visiting 
force  legitimately  be  required  to  pay, 
and  to  what  extent  should  members  of 
the  forces  be  required  to  pay  taxes?  The 
Status  of  Forces  Agreement  considers  in 
some  detail  the  tax  liability  of  indi- 
vidual members  of  the  forces,  civilian 
component  and  their  dependents. 
Article  X,  for  example,  provides  in 
effect  that  for  purposes  of  taxation  no 
member  of  the  forces  or  civilian  com- 
ponent shall  be  deemed  a  resident  or 
domiciliary  of  the  receiving  state.  This  is 
quite  clear,  but  difficulties  arise  because 
some  taxes  of  the  receiving  state  may 
fall  upon  persons  whether  they  be  resi- 
dents or  not.  Generally,  we  can  not 
complain  when  the  tax  is  of  the  same 
general  nature  as  those  normally  im- 
posed upon  service  personnel  while  sta- 
tioned in  this  country.  Included  are 
taxes  imposed  to  supply  services  ren- 
dered to  the  forces,  such  as  water 
supply,  sewerage,  street  lighting,  and 
electricity.  But  there  are  many  other 
examples  of  taxes  which  it  is  clear  our 


personnel  should  not  pay.  This  includes 
income  taxes,  personal  property  taxes 
and  inheritance  taxes.  In  negotiating 
status  arrangements  with  other  coun- 
tries, therefore— and  you  would  be 
amazed  how  many  military  man  hours 
go  into  this  pastime  (one  day  it  may  be 
you)— it  is  necessary  to  contemplate  the 
type  of  taxes  which  our  people  should 
not  be  required  to  pay.  There  is  no  easy 
solution.  Patient  negotiation  with  the 
host  country  is  almost  invariably  re- 
quired, together  with  a  careful  examina- 
tion of  foreign  tax  laws. 

Status  of  Forces  arrangements  must 
consider  customs  and  duties.  The  host 
country  is  anxious  to  prevent  so-called 
luxury  goods  from  falling  into  the  local 
economy,  where  they  are  likely  to 
disrupt  trade  and  encourage  black- 
market  operation.  Controls  are  there- 
fore necessary,  as  well  as  exemptions. 
Article  XI  meets  some  of  these  difficul- 
ties by  providing  an  exemption  upon 
personal  effects,  private  vehicles,  and 
other  goods  imported  for  the  use  of 
members  of  the  forces  and  their  de- 
pendents. These  goods  can  be  imported 
free  of  customs,  but  they  can  not  be 
disposed  of  on  the  local  market.  Of 
course  equipment,  provisions  and 
ordinary  supplies  for  the  use  of  the 
armed  services  themselves  are  imported 
free  of  duty. 

Besides  taxation  and  customs  prob- 
lems there  arises  the  ever-present  matter 
of  claims.  Compensation  should  be  pro- 
vided for  physical  damage  to  property 
in  the  receiving  state.  However,  since 
the  visiting  forces  are  present  for  mutual 
defense,  the  burden  must  be  borne  by 
both  the  sending  and  receiving  state. 
Therefore,  the  Status  of  Forces  Agree- 
ment provides  that  the  receiving  state 
shall  waive  smaller  claims  for  damage  to 
certain  property.  In  questionable  cases, 
the  parties  have  agreed  to  abide  by  the 
decision  of  an  arbitrator.  A  particularly 
interesting  provision  states  that  costs 
incurred  in  satisfying  both  public  and 
private    claims    for  damages  caused  by 
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the  forces  of  the  sending  state  shall  be 
chargeable  25%  to  the  receiving  state 
and  75%  to  the  sending  state.  This 
arrangement,  also  found  in  the  Agree- 
ment with  Japan,  is  designed  to  dis- 
courage a  multitude  of  specious  claims. 
The  claims  arrangement,  I  might  add, 
functions  so  smoothly  we  hardly  know 
it  is  there. 

Jurisdictional  agreements  must  also 
contemplate  many  questions  surround- 
ing the  use  and  employment  of  local 
labor,  the  extent  to  which  the  forces 
must  comply  with  local  labor  legisla- 
tion, processing  of  employment  claims, 
status  of  employment  of  nonappro- 
priated fund  activities  (are  they  mem- 
bers of  the  civilian  component?)— all 
these  are  ever-present  questions. 

Other  problems  include  the  status  of 
the  nonappropriated  fund  activities 
themselves,  nongovernmental  agencies 
such  as  the  Red  Cross,  United  States 
universities  with  troop  educational  pro- 
grams, and  like  institutions.  The  Agree- 
ment touches  visas,  drivers' licenses,  and 
currency  control  laws  as  well. 

These  Forces  Agreements  are  an  in- 
novation for  us,  and  their  only  true  test 
is  how  they  actually  work.  It  has  been 
the  Army's  position  that  by  and  large 
they  are  working  well,  although  they 
have  their  growing  pains  and  may  have 
more.  They  do  not  provide  answers  for 
every  problem,  but  they  do  constitute  a 
base  upon  which  to  proceed.  To  make 
them  work,  good  will  and  effort  at  the 
local  level  are  required.  It  has  been  our 
experience  that  most  foreign  officials 
are  as  eager  as  we  to  eliminate  sources 
of  friction,  especially  in  the  inflam- 
mable field  of  criminal  jurisdiction.  For 
example,  at  our  request  Japanese  au- 
thorities have  arranged  to  confine  in  one 
modern    Tokyo   jail   all   United    States 


prisoners  convicted  in  Japanese  courts. 
In  Luxembourg,  where  we  have  no 
troops  but  where  many  of  our  service 
people  rent  houses,  local  arrangements 
have  been  concluded  by  which  these 
persons  are  treated  as  though  members 
of  the  forces— not  as  tourists  or  itiner- 
ants. In  Turkey,  the  primary  jurisdiction 
of  United  States  authorities  has  been 
extended  to  include  all  persons  subject 
to  United  States  military  law,  except 
United  States  contractors  and  Turkish 
residents. 

Although  statistics  indicate  that 
these  status  agreements  are  working  well, 
we  do  not  feel  that  we  can  be  com- 
placent. It  is  the  duty  of  the  services  to 
assure  to  all  personnel  a  fair  trial  and  fair 
treatment.  This  must  not  be  adversely 
affected  by  their  being  subjected  to  the 
jurisdiction  of  foreign  courts. 

If  my  remarks  have  had  a  tone  about 
them  which  smacks  of  the  defensive,  I 
ask  your  indulgence.  For  the  past 
several  months,  I  have  been  a  member 
of  the  Department  of  Defense  team 
which  has  been  opposing  the  plethora  of 
bills  in  Congress  (more  than  a  dozen) 
which  would  call  for  our  withdrawal 
from  any  treaty  which  permits 
American  servicemen  to  be  tried  by  a 
foreign  court.  Yet,  these  agreements  are 
the  basic  charter  under  which  we  carry 
out  our  global  strategy.  Without  them, 
our  overseas  bases  could  not  exist.  They 
are  of  utmost  importance  to  the  stra- 
tegic and  tactical  programs  which  you 
must  devise  and  implement.  They  are 
the  law.  We  might  wish  they  were  more 
favorable  to  the  United  States,  but  they 
represent  joint  action  by  the  allies.  It  is 
in  our  interest,  as  military  men,  to  see 
that  they  work— that  they  provide  an 
effective  bridge  with  our  allies,  not  a 
wall  against  them. 
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RECOGNITION  OF  STATES  AND  GOVERNMENTS 


Ikuusofi  MacCliesney 


Hie  problems  involved  in  the  subject 
ol  recognition  in  international  law  are 
important  ones,  even  though  they  lack 
the  dramatic  appeal  of  such  topics  as 
war  and  peace,  outer  space,  and  ocean 
space.  Since  states  are  the  basic  units  in 
the  international  legal  system,  recogni- 
tion plays  a  vital  role  in  the  determina- 
tion oi  the  qualified  actors  in  the 
system.  Similarly,  what  govern  me  nl 
represents  a  stale  is  a  significant  matter. 
Moreover,  the  exercise  ol  jurisdiction  by 
alleged  stales  and  jjovernmenls  mav 
depend  for  its  effectiveness  on  recogni- 
tion. The  subject  is  not  an  easy  one  to 
explain  or  understand.  There  is  a  vast 
amount  ol  state  practice  that  is  far  from 
consistent,  a  clash  of  doctrinal  explana- 
tion, and  a  bewildering  variety  of  termi- 
nology. 

Recognition  involves  the  question  of 
what  attitude  states  will  take  with  re- 
gard to  a  variety  of  factual  situations 
and  the  legal  consequences  that  flow 
from  formal  recognition  of  these  situa- 
tions, as  well  as  I  mm  the  nonrceogni- 
lion  ol  such  situations.  Major  areas 
concern  the  existence  of  slates,  govern- 
ments, war,  neutrality,  belligerency,  and 
the  effect  of  non recognition  of  illegal 


claims  to  territory.  The  primary  focus 
of  this  lecture  will  be  on  the  problems 
arising  out  ol  recognition  and  non- 
recognition   of  slates  and  governments. 

The  requisites  for  statehood  in  inter- 
national law  have  been  formulated  in 
various  ways,  but  there  is  substantial 
agreement  that  there  must  be  an  hide- 
pendent  government  exercising  effective 
authority  within  a  relatively  well- 
defined  area.  The  major  doctrinal  con- 
troversy has  been  whether  a  new  entity 
with  these  characteristics  becomes  a 
stale  only  through  recognition  by  the 
existing  slates  in  the  world  community, 
or  whether  the  attainment  of  the  requi- 
site factual  characteristics  by  a  new 
entity  makes  it  a  state  prior  to  any 
recognition  by  existing  states?  In  the 
books,  the  controversy  is  referred  to  as 
one  between  the  constitutive  and  de- 
claratory theories  of  recognition. 

The  traditional  constitutive  theory 
has  been  that  new  entities  do  not 
become  stales  until  they  are  recognized; 
i.e.,  that  only  recognition  constitutes 
the  slate,  and  that  each  existing  state  is 
under  no  duty  to  recognize  a  new  enlitv 
that  has  attained  the  requisite  factual 
characteristics.    In    the   absence   ol    any 
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procedures  lor  collective  recognition  of 
a  new  entity,  this  meant  that  an  entity 
ini^ht  he  recognized  by  some  slates  but 
not  by  others.  A  further  theoretical 
consequence  was  that  the  new  entity,  if 
unrecognized,  was  not  a  subject  of 
international  law  and  therefore  allegedly 
had  no  rights  or  obligations  under  inter- 
national law. 

The  late  Professor  Lauterpacht  made 
an  important  modification  in  consti- 
tutive theory  by  arguing  that  existing 
states  were  under  a  duty  to  recognize  a 
new  entity  that  met  the  requisite  factual 
characteristics.  His  book  on  recognition 
elaborates  his  argument  and  purports  to 
find  support  for  it.  in  slate  practice.  His 
argument,  if  accepted  in  practice,  would 
do  much  to  obviate  the  possibilities  of 
an  entity  being  recognized  by  some 
states  and  not  by  others.  It  would 
introduce  order  into  a  vital  aspect  of 
international  relations,  it  would  also,  if 
similarly  accepted,  decrease  the  practi- 
cal importance  of  an  entity  theoretically 
not  subject  to  rights  and  duties  under 
international  law. 

Under  the  declaratory  theory,  an 
entity  which  attains  the  requisite  factual 
characteristics  thereby  commences  its 
existence  as  a  state  under  international 
law  without  the  need  of  recognition  by 
existing  states  and  is  accordingly  from 
that  point  forward  a  subject  of  inter- 
national law  with  all  the  rights  and 
duties  of  a  stale.  Recognition,  under 
this  theory,  serves  only  to  declare  what 
already  existed  and  to  indicate  a  willing- 
ness on  the  part  of  the  recognizing  state 
to  accord  the  recognized  state  the  privi- 
leges of  a  state.  This  is  normally  ac- 
companied by  the  opening  of  diplo- 
matic relations  between  the  two  states. 
Under  this  theory  the  recognizing  state- 
is  also  under  no  duty  to  recognize  the 
new  entity,  but,  since,  under  that 
theory,  the  entity  is  already  a  state,  the 
conceptual  and  practical  difficulties 
posed  by  the  constitutive  theory  do  not 
arise. 

Another    way    of    staling    the   same 


problem  is  to  ask  whether  recognition  is 
governed  by  legal  rules  or  is  dominated 
by  political  considerations.  Lauler- 
pacht's  constitutive  theory  favors  the 
former  while  the  declaratory  view  favors 
the  latter.  Most  modern  Anglo- 
American  writers  disagree  with  Lauter- 
pacht. And,  in  my  opinion,  state  prac- 
tice, as  a  principal  creator  of  interna- 
tional law,  lends  more  support  to  the 
declaratory  and  political  views.  This  is 
not  to  say  that  states  totally  ignore  legal 
considerations  or  that  in  many  instances 
stales  do  not  reach  the  same  results 
regardless  of  theories. 

Although  the  foregoing  discussion 
related  to  the  recognition  of  states,  the 
same  controversy  exists  wilh  respect  to 
recognition  of  governments  of  existing 
stales.  The  United  States  both  in  theory 
and  practice  adheres  to  the  declaratory 
view,  as  was  vigorously  demonstrated  by 
Ambassador  Austin  in  the  United  Na- 
tions in  defending  the  immediate  recog- 
nition of  the  provisional  government  of 
Israel  as  the  de  facto  authority  of  the 
new  stale.  On  tin;  other  hand,  the 
United  Kingdom,  in  an  official  state- 
ment by  tin;  foreign  Secretary  in  1951, 
defined  their  recognition  policy  in  con- 
stitutive terms.  Although  their  recogni- 
tion of  the  Communist  Chinese  Govern- 
ment could  be  considered  as  consistent 
wilh  that  theory,  their  relations  with 
souk;  other  Communist  regimes  is  im- 
possible to  square  with  that  theory.  An 
example  is  their  continued  nonrecogni- 
tion  of  East  Germany. 

It  is  apparently  paradoxical  that, 
while  there  is  no  agreement  with  respect 
to  the  legal  character  of  recognition, 
there  is  a  substantial  consensus  that 
premature  recognition  is  a  violation  of 
international  law.  For  example,  a  stale 
that  recognizes  a  new  entity  that  does 
not  have  the  requisite  characteristics  has 
injured  tin;  existing  stale  out  of  which 
the  new  entity  claims  to  have  formed  a 
stale.  My  way  of  analogy,  in  our  Civil 
War  the  United  Slates  claimed  that 
Great    Urilaiifs    Proclamation    of   Neu- 
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trality,  which  consequentially  recog- 
nized the  belligerency  of  tin*  Con- 
federate Stales,  was  premature.  In  view 
of  the  prior  United  States  Proclamation 
of  a  Blockade,  our  argument  was  clearly 
unsound.  However,  it  should  he  noted 
that  Great  Britain  never  recognized  the 
Confederacy  as  a  state  or  government 
but  only  as  a  belligerent. 

This  reference  to  belligerency  as  an 
intermediate  status  short  of  recognition 
as  a  slate  or  government  leads  con- 
veniently to  a  discussion  of  the  use  of 
the  terms  de  facto  and  de  jure  in 
connection  with  recognition.  The  terms 
are  used  in  different  contexts  and  are 
not  given  a  consistent  meaning.  Some- 
times, de  facto  is  used  to  indicate  that 
the  recognition  being  extended  is  tenia- 
tive.  It  is  not  the  recognition  that  is  de 
facto:  the  other  stale  or  government  is 

being  treated  as  a  <lc  facto  entity.  The 
term  is  also  used  to  describe  policies  of 
recognition.  An  example  is  the  extend- 
ing ol  recognition  to  any  regime  that  is 
in  effective  control  of  the  slate  regard- 
less of  other  considerations.  Although 
the  question  is  debatable,  it  is  believed 
useful  in  practice  to  be  able  to  deal  with 
recognition  in  stages  and  permit  the 
intermediate  step  of  recognizing  a 
regime  as  dc  facto  prior  to  a  possible 
further  recognition  as  a  regime  dc  jure. 

The  problem  of  recognition  of  states 
obviously  occurs  less  frequently  than 
the  question  of  recognition  of  govern- 
ments. Although  occasionally  a  new 
slate  has  emerged  from  a  territory  not 
previously  organized  as  a  stale,  the  more 
typical  issue;  arises  out  of  an  attempt  by 
a  rebel  group  to  secede  lrom  a  parent 
stale;,  either  in  part  of  its  existing 
territory,  or  in  what  was  formerly,  for 
example,  a  colonial  territory.  In  this 
context  it  is  easy  to  understand  why 
premature   recognition   was  an  offense. 

As  previously  indicated,  the  generally 
accepted  lest  of  statehood  is  thai  of  an 
independent  government  exercising  el- 
feclivc  authority  within  a  relatively  de- 
fined   area.    Implicit    in    these   require- 


ments, or  possibly  an  additional  cri- 
terion, is  that  it  reasonably  appears  thai 
ihese  requirements  will  continue  to  be 
satisfied.  The  practice  of  the  United 
Stales  until  recent  times  has  been  fairly 
consistent  in  the  application  of  this  lest 
to  new  entities  seeking  statehood.  It  is 
perhaps  best  illustrated  in  the  course  of 
our  recognition  of  the  new  slates  in 
Latin  America  in  the  early  19th  cen- 
tury. The  United  Kingdom  has,  until 
recent  times,  also  followed  essentially 
the  same  policy.  Since  World  War  II  our 
action  with  respect  to  the  government 
of  Communist  China,  and  ihe  alleged 
stales  and  governments  of  East  Ger- 
many, North  Korea,  and  North  Vietnam 
has  been  based  on  different  considera- 
tions. As  Kaplan  and  Kalzenbach  point 
out,  recognition,  or  rather  nonrecogni- 
tion,  in  relation  to  the  opposing  bloc,  is 

primarily  a  political  weapon.  In  the 
absence  ol  an  overall  settlement,  these 
oilier  alleged  governments  and  stales 
seem  reasonably  permanent,  vel  we  will 
continue  to  withhold  recognition.  Al- 
though,  after  World  War  I,  the  question 
ol  recognition  ol  the  Soviet  Govern- 
ment was  not,  technically,  a  mailer  of 
recognition  of  a  stale,  their  drastic 
break  with  the  past  made  il  a  similar 
question  in  policy  terms. 

Since  World  War  II.  and  particularly 
in  recent  years,  our  practice  with 
respect  to  the  recognition  of  new  stales 
in  Afro-Asia  has  also  been  based  on 
different  criteria.  Here,  the  rapid  ending 
of  colonialism  and  the  planned  prepara- 
tion of  new  stales  for  independence. 
either  under  the  auspice's  of  the  United 
Nations  or  by  the  parent  powers  such  as 
England  and  France,  has  led  to  almost 
instantaneous  recognition  or  even  recog- 
nition  prior  to  official  independence.  As 
Kaplan  and  Kalzenbach  point  out,  com- 
petition with  the  Soviet  Union  was 
certainly  a  factor.  Moreover,  frequently 
no  real  consideration  was  given  to  I  he 
prospects  of  permanency  ol  the  new 
stales,  nor  lo  the  essential  effectiveness 
of  their  regimes. 
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The  recognition  of  governments 
raises  significantly  different  issues.  The 
slate,  already  recognized,  continues  to 
exist  as  a  slate  and  tin;  question  is 
whether  a  particular  regime  is  tin:  gov- 
ernment of  that  slate.  In  the  normal  and 
routine  cases  of  changes  of  government, 
no  question  or  need  of  recognition 
arises.  It  is  in  eases  of  revolutionary 
change  where  there  an;  at  least  two 
competing  claimants  thai  the  issue  be- 
eomes  acute.  While  there  might  he  said 
to  be  a  presumption  in  favor  of  the 
established  government,  once  there 
ensues  a  genuine  civil  war,  the  outcome 
of  which  is  doubtful,  then  the  altitude 
of  other  states  towards  the  claimants 
becomes  important.  Il  is  for  this  situa- 
tion   that    the    rules    with    respect    lo 

recognition     of    governments    are    dc- 

p  p 

signed. 

As  previously  noted,  during  the  civil 
struggle  the  rights  and  obligations  of  the 
slate  continue.  Tin;  issue  is  which  com- 
peting claimant  represents  llial  slate  for 
the  purpose;  of  continuity.  In  the  case  of 
new  governments,  the  minimum  interna- 
tional law  requirement  for  recognition  is 
that  the  regime  is  in  effective  control  of 
the  territory  and  population  of  the 
state,  or,  more  controversially,  controls 
a  substantial  part  of  the  population  ami 
territory,  and  il  is  reasonably  clear  il 
will  succeed  in  displacing  the  previous 
government.  The  latter  alternative  ob- 
viously raises  delicate  questions  of  judg- 
ment, and  the  possibililes  of  premature 
recognition  are   apparent.   A  stale  that 

recognizes  a   new   regime  on  this  mini- 

p  p 

mum  basis  ol  effectiveness  may  be  said 
to  follow  a  do.  facto  policy  of  recogni- 
tion. The  United  States,  however,  does 
not  accept  this  as  the  sole  test  and  in 
theory  requires,  in  addition,  that  the 
rebel  regime  give  assurances  that  it  will 
honor  the  obligations  of  the  state;  under 
international  law  and  applicable  interna- 
tional agreements.  In  more  modern 
limes,  particularly  in  the  case  of  the 
Spanish  Civil  War,  a  practice  was  de- 
veloped, especially  by  the  United  King- 


dom, of  abandoning  an  either/or  ap- 
proach and  treating  a  revolutionary 
regime  as  the  effective  regime  in  pari  of 
the  territory  of  a  slate.  This  is  what  the 
United  Kingdom  did  with  respect  lo  the 
Franco  forces  prior  to  the  conclusion  of 
thai  civil  war. 

In  earlier  times  various  other  addi- 
tional conditions  for  recognition  were 
advanced.  During  the  monarchical  era 
some;  attempts  to  insist  on  legitimacy  of 
succession  were  made,  but  proved  in- 
effectual. Il  is  patent  why  this  was  so.  Il 
is  the  revolutionary  change;  that  raises 
the  problem,  and  revolution  is  in- 
variablv  illegal  under  the  law  ol  the 
state  in  question.  Hut  revolution  is  not 
illegal  under  international  law.  The  in- 
ternalional  law  system  is  not  organized 
to  police  the  internal  relations  of  ils 
members.  In  the  Tinoco  Arbitration, 
Chief  Justice  Tafl,  as  sole  arbitrator, 
made  ibis  point  explicitly,  lb'  also  held 
in  that  ease  thai,  from  the  standpoint  of 
an  international  tribunal,  the  test  of 
effectiveness  determines  which  govern- 
ment has  capacity  to  bind  the  slate. 

Another  reason  occasionally  invoked 
for  denying  recognition  is  objection  lo 
the  inhumane  methods  employed  by  the 
rebel  faction  as  distinguished  from  their 
illegitimate  origin.  Instances  are  (Ireat 
Britain's  attitude  toward  the  French 
Revolution,  and  the  altitude  ol  the 
United  States  and  others  toward  the 
initial  seizure  of  power  by  the  Soviets. 
Rut  this,  too,  docs  not  prove  to  be 
effective  in  an  international  system 
without  power  to  deal  with  outrageous 
conduct  by  well-established  regimes,  to 
say  nothing  of  revolutionary  regimes. 
Onlv  an  effective  world  government  will 
be  able  to  exercise  such  a  power,  and 
present  prospects  for  such  a  develop- 
ment are  not  encouraging. 

Reference,  has  alreadv  been  made  to 
the  United  Stales  additional  condition, 
for  recognition,  namely,  thai  the  regime 
in  question  indicates  its  willingness  lo 
full  ill  ils  obligations  under  international 
law  and  applicable  international  agree- 
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incuts.  This  policy  was  not  originally 
followed.  Jefferson  staled  in  connection 
will)  llie  Kre.neh  Revolution  that  our 
policy  was  lo  recognize  any  govern  men  I 
"which  is  formed  hv  ihc  will  of  the 
nation,  substantially  declared.'1  Some 
have  asserted  that,  except  lor  the  Wil- 
sonian  interlude  to  he  mentioned  later, 
this  policy  has  been  consistently  fol- 
lowed. Laulerpachl  refers  lo  it  as.  in 
essence,  a  requirement  of  the  consent  of 
the  governed  in  order  lo  demonstrate 
that  the  regime  will  he  effective'  with 
prospeels  of  permanency.  He  further 
asserts  that  both  the  United  Stales  and 
the  United  Kingdom  pursued  this  policy 
with  fair  consistency  until  the  end  of 
the  first  World  War.  Obviously,  the  test 
is  far  from  precise  and  was  variously 
interpreted  in  practice.  In  some  in- 
stances it  called  for  free  elections,  while 
in  others  popular  consent  was  inferred 
on  the  basis  of  very  inconclusive  evi- 
dence indeed. 

President  Wilson  added  to  tin;  prin- 
ciple, especially  in  connection  with 
Latin  America,  the  further  test  of  con- 
stitutionality under  the  law  of  the  state 
in  question.  Moreover,  the  United 
States,  although  not  a  parly,  supported 
the  Central-American  Treaties  of  1907 
and  192.'}  in  relation  to  the  parties 
thereto.  These  treaties  embodied  a  con- 
stitutional lest  and  additional  restric- 
tions. Subsequently,  in  the  Hoover 
administration,  the  constitutional  lest 
was  abandoned,  and  we  purported  to 
revert  to  the  Jeffersonian  policy. 

It  can  be  said  that,  following  World 
War  I,  the  requirement  of  popular  con- 
sent was  gradually  abandoned  by  both 
the  United  States  and  the  United  King- 
dom in  the  face  of  the  rise  of  dictatorial 
governments  exercising  effective  power. 
This  necessarily  brief  survey  of  varying 
attitudes  of  the  United  Slates  should 
not  suggest  that  anv  one  test  has  ncces- 
sarilv  been  consistently  applied  in  any 
period.  This  is  certainly  true  at  the 
present  time.  We  would  appear  to  have 
several    policies.    In    Latin   America   we 


have  developed  a  practice  of  informal 
consultation  with  the  other  members  of 
the  Organization  of  American  States 
with  respect  lo  the  recognition  of  r/e 
facia  governments  in  thai  area.  While 
the  consultation  is  collective,  the  indi- 
vidual member  slate  retains  the  power 
of  ultimate  decision.  In  the  Resolution 
of  the  O  AS  embodying  this  procedure, 
it  is  interesting  to  note  that  stress  is  laid 
on  free  elections  and  willingness  to 
honor  international  obligations  as  the 
principal  criteria  lo  be  taken  into  ac- 
count. On  the  other  hand,  in  relation  lo 
the  Communist  bloc  or  blocs,  our  policy 
with  respect  to  recognition  of  govern- 
ments, just  as  in  the  case  of  new 
Communist  slates,  has  been  governed  by 
political  considerations  in  the  context 
ol  the  "cold  war." 

r>efore  proceeding  lo  nonrccognilion, 
it  might  be  useful  lo  refer  briefly  lo  the 
modes,  or  methods,  of  recognition.  Tin; 
slate  or  government  seeking  recognition 
obviously  wants  to  interpret  most  fa- 
vorably to  itself  any  ambiguous  state- 
ment or  action  of  other  governments 
that  might  imply  recognition.  On  the 
other  hand,  the  state  eomlemplaling 
recognition  wishes  to  control  the  pro- 
cess. Since  it  is,  more  typically,  smaller 
or  weaker  stales,  or  the  governments 
thereof,  that  are  seeking  recognition,  it 
is  the  major  nations  that  have  insisted 
that  recognition  is  a  matter  of  intention 
and  that  any  ambiguous  act  which 
might  imply  recognition  may  be  negated 
by  a  disclaimer  of  intention  to  recog- 
nize. 

Certain  formal  acts  clearly  constitute 
recognition,  such  as  an  exchange  or 
reception  of  ambassadors,  or  the  conclu- 
sion of  a  bilateral  treaty.  Appointment 
and  reception  of  consuls,  on  the  other 
hand,  docs  not  result  in  recognition 
although  the  request  for  and  issuance  of 
an  exequatur  probably  does.  In  the  case 
of  multilateral  treaties,  it  is,  however, 
generally  agreed  thai  participating  as  a 
parly  thereto  along  with  an  unrecog- 
nized   stale    or    government    does    not 


695 


constitute  recognition.  The  same  view 
prevails  with  respect  to  participating  in 
international  conferences  vvilh  unrecog- 
nized regimes.  Although  there  was  some 
original  difference  of  opinion  with 
respect  to  membership  in  the  League  of 
Nations,  expecially  when  the  allegedly 
recognizing  state  voted  for  admission,  it 
came  to  he  accepted,  and  is  accepted  in 
the  United  Nations,  that  admission  to 
membership  does  not  imply  recognition 
on  the  part  of  other  members  that  the 
entity  in  question  is  being  recognized, 
apart  from  membership,  as  a  state  or 
government.  The  practical  reasons  for 
these  last  few  conclusions  are  obvious. 
Any  oilier  view  would  paralyze  the 
processes  and  institutions  involved. 

The  caution  of  recognizing  slates, 
however,  even  in  these  areas,  is  illus- 
trated by  a  recent  example.  The  Nuclear 
Test-Han  Treaty  provided  that  the 
United  States,  the  United  Kingdom,  and 
ihe  Soviet  Union  should  each  be  a 
despositary  and  it  was  clearly  under- 
stood that  Kast  Germany's  deposit  of  its 
declaration  of  accession  to  the  Treaty 
vvilh  the  Soviet  Union  would  have  no 
effect  on  its  continued  non recognition 
by  the  other  depositaries.  The  United 
States  contention  that  Last  Germany 
would  nonetheless  be  bound  by  their 
accession  to  the  Treaty  is  more  contro- 
versial. 

If  we  accept  intention  as  the  decisive 
test,  many  informal  relations  with  un- 
recognized regimes  are  possible,  such  as 
negotiations,  temporary  military  agree- 
ments, and  continuance  of  trade.  Our 
various  dealings  with  the  Chinese  Com- 
munist Government  are  a  recent  demon- 
stration of  this  practice,  and  there  are 
many  other  similar  cases.  This  possi- 
bility of  maintaining  informal  relations 
with  unrecognized  regimes  makes  more 
palatable  and  practical  the  policy  of 
noun-cognition  of  states  and  govern- 
ments which  meet  the  criteria  for  those 
statuses.  Despite  a  theoretical  legal  void, 
there  is  an  expedient  accommodation  to 
the  problem. 


Turning  "to  the  phenomenon  of  non- 
reeogriilion  of  slates  and  govern  men  Is, 
whal  are  the  legal  consequences  in 
international  and  domestic  law?  Many 
of  the  important  consequences  arc  in 
domestic  law,  so  that  here  we  shall  be 
considering  "foreign  relations  law"  as 
well  as  international  law,  strictly  speak- 
ing. Accepting  the  declaratory  theory  as 
in  accordance  with  the  practice  of 
stales,  we  have  states  and  governments 
which  meet  the  criteria  for  recognition 
but  are  not  reeognized.  What  are  the 
respective  rights  and  duties  between  the 
existing  entities  and  such  unrecognized 
entities? 

Referring  lo  our  previous  discussion 
of  informal  relations,  we  see  thai  some 
relations  may  and  do  take  place  be- 
tween them.  Speaking  generally,  tin; 
unrecognized  entity,  be  it  state  or  gov- 
ernment, which  has  met  the  requisite 
criteria,  has  the  rights  of  a  stale;  in 
international  law,  although  it  can  be 
prevented  from  exercising  them  if  the 
rights  can  only  be  exercised  by  a  state, 
and  the  nonrecognizing  state  refuses  to 
treat  the  purported  exercise  as  the 
action  of  the  government  of  the  other 
alleged  state.  The  same  rationale  con- 
trols with  respect  lo  the  ohligatons  of 
such  an  entity.  The  questions  mainly 
arise;  vvilh  respect  lo  unrecognized  gov- 
ernments rather  than  stales.  It  is  clear 
that  ihe  nonrecognition  of  a  particular 
government  does  not  deprive  the  stale 
of  its  rights  or  relieve  it  of  its  duties 
under  international  law  under  ihe  condi- 
tions staled.  This  is  a  consequence  ol 
the  continuity  of  states. 

The  previous  statements  dealt  with 
established  rights  and  obligations.  Hut 
an  unrecognized  regime  meeting  the 
necessary  criteria  can  also  create  new 
rights  and  obligations  with  respect  lo  a 
slate  thai  has  not  recognized  it.  In  the 
Tinoco  Arbitration  previously  men- 
tioned, the  effective  government  in 
Costa  Rica  (ihe  Tinoco  Government) 
was  held  lo  have  hound  thai  slate  in 
relation  lo  Great  Rrilain  which  has  nol 
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recognized  thai  government.  As  Chief 
Justice  Tall  pointed  out  in  his  opinion, 
the  use  ol  non  recognition  as  a  political 
weapon  drastically  reduces  its  value  as 
evidence  of  the  nonexistence  of  an 
effective  regime. 

Parenthetically,    il    should    he    men- 
tioned  that  a  recognized   regime,  even 
though  no  longer  in  control  of  some  or 
all    ol    its    former   territory,   continues 
with   its  rights  and  obligations  and  may 
create   new   rights  and  obligations  with 
nationals    ol    another    stale    still   recog- 
nizing  it,  with  respect  to  areas  outside 
of  the  rebel  regime's  control.  Thus,  the 
public    assets    of   a    stale    with    such    a 
recognized   regime,  the  assets  being  lo- 
caled   within  a  stale  recognizing  it.  will 
be  awarded  by  the  courts  of  that  recog- 
nizing state   lo   the   recognized   govern- 
ment. This  was  the  treatment  accorded 
by   the  courts  of  lb<    recognizing  slates 
lo   the   assets,  within   those  recognizing 
slates,  of  the  governmcnls-in-cxile  dur- 
ing World  War  II.  Furthermore,  if  a  state 
has   one    regime   which   is  being  recog- 
nized as  de  jure  and  another  as  de  facto 
at  the  same  time  by  a  recognizing  state, 
the  courts  of  that  stale  will  award  the 
public  funds  to  the  de  jure  regime.  Two 
British    decisions    concerned    with    the 
recognition  of  Ethiopian  claims  in  Eng- 
land   turned   on    this  distinction,  which 
demonstrates  thai,  for  domestic  law  at 
least,  whether  recognition  is  de  facto  or 
de  jure    makes   a  significant  difference. 
The    first   decision    held    that    the   Em- 
peror, as  the  ruler  de  jure,  was  entitled 
to    collect    a    debt    which    had   accrued 
before   the   recognition   of  the  King  of 
Italy   as  the  ruler  de  facto.  When  Eng- 
land  subsequently  recognized  the  King 
of  Italy  as  the  ruler  de  jure,  in  the  same 
case  on  appeal,  it  was  held  thai  the  King 
was  then  entitled  lo  collect  the  debt. 

We  have  been  discussing  the  rules 
relating  lo  unrecognized  regimes  meet- 
ing the  relevant  criteria.  What  of  the 
rights  and  obligations  of  unrecognized 
revolutionary  regimes  that  do  not  meet 
the    tests    lor    an   effective   government 


either  at  the  lime  of  acting  or  subse- 
quently? Such  regimes  do  not  have  any 
general  capacity  lo  create  rights  and 
obligations  in  relation  to  another  slate, 
but  international  law  does  recognize  a 
limited  capacity  lo  validate  acts  per- 
formed in  a  territory  within  its  control 
and  relating  to  routine  governmental 
administration  rather  than  in  support  of 
its  own  quest  for  control  of  the  stale  it 
purports  lo  represent.  An  international 
arbitral  decision  to  this  effect  held  that 
the  sale  by  such  a  regime  of  a  postal 
money  order  was  binding  on  the  state 
and  its  successor  recognized  govern- 
ment. 

Finally,  what  is  the  effect  of  subse- 
quent recognition  ol  a  stale  or  govern- 
ment thai  had  previously  met  the  requi- 
site   criteria?    Recognition    releases    the 
restrictions  that  had  previously  existed 
as   lo    rights   and    obligations   that   had 
required    acknowledgment    thereof    by 
the  recognizing  slate.  The  further  ques- 
tion   of    whether    recognition    is   retro- 
active    with    respect   to   acts  performed 
before  recognition  but  alter  meeting  the 
requisite    criteria    is    not    governed    by 
international     law.    This    follows    from 
acceptance   of  the  theory  that  there  is 
no    duty    to    recognize    even   when   the 
requisite   criteria  exist.  However,  retro- 
activity is  significant  in  the  internal  law 
of  the  recognizing  state,  and  the  scope 
of  the  principle  will  be  developed  in  the 
subsequent   discussion   of  the  domestic 
legal    consequences  of  recognition   and 
nonrecognition. 

Withdrawal  of  recognition  is  another 
matter  which  should  be  briefly  can- 
vassed. In  theory,  if  a  state  or  a  govern- 
ment fails  to  maintain  the  requisite 
criteria,  then  withdrawal  of  recognition 
is  appropriate.  In  practice,  withdrawal 
normally  occurs  when  a  new  state  re- 
places the  previously  recognized  slate, 
or  a  new  government  is  recognized  in 
place  of  the  preceding  one.  The  pre- 
sumption as  lo  the  existing  authority 
applies  here.  Until  a  new  stale  or  gov- 
ernment   meets    the    requisite    criteria, 
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withdrawal  of  previous  recognition 
would  he  inappropriate.  Some  authori- 
ties add,  however,  thai  withdrawal  is 
appropriate  if  the  initial  recognition  was 
tenlative-i.e.,  de  faclo-aiul  the  requisite 
criteria  have  not  materialized.  The  lie- 
statement  of  Foreign  Relations  Law 
states  that  no  instance  of  withdrawal  of 
recognition  has  been  found  except  in 
the  situations  above  mentioned. 

In  theory,  withdrawal  should  not  he 
based  on  disapproval  of  a  recognized 
regime,  but  only  on  failure  to  maintain 
the  requisite  criteria.  In  fact,  stales 
disapproving  of  a  previously  recognized 
regime  do  not  withdraw  recognition  hut 
sever  diplomatic  relations.  For  example, 
Great  Britain  recognized  the  Soviet 
Union  de  facto  and  subsequently  de  jure 
and  a  few  years  later  severed  diplomatic 
relations.  Here,  there  is  a  legal  curiosity. 
Severance  of  diplomatic  relations  does 
not  present  many  of  the  problems 
thought  to  arise  out  of  nonrecognition. 
In  the  Sabbatino  case,  the  U.S.  Supreme 
Court  squarely  held  that  the  ("astro 
Cuban  Government,  as  a  government 
that  the  United  States  had  recognized, 
could  sue  in  the  courts  of  the  United 
States,  despite  the  severance  of  diplo- 
matic relations  prior  to  the  litigation, 
even  though  the  established  rule  is  that 
an  unrecognized  government  can  not  so 
sue. 

As  previously  mentioned,  some  of 
the  most  significant  legal  consequences 
arising  out  of  nonrecognition  are  gov- 
erned by  domestic  or  national  law  as 
distinguished  from  international  law.  In 
earlier  reference  to  the  recognizing 
state,  il  was  assumed  that,  for  interna- 
tional purposes,  it  was  the  executive 
branch  of  the  government  of  that  state 
that  made  the  decision.  In  the  domestic 
sense,  the  recognizing  organ  is  a  political 
branch  of  the  government.  The  judicial 
branch  is  not  involved.  This  does  not 
mean  that  the  executive's  action  is  not 
subject  to  legal  restraints.  On  the  other 
hand,  the  judiciary  has  a  significant  role 
to    play     on    the    domestic    scene,    as 


distinguished  from  the  international 
arena.  The  main  problem  for  the  domes- 
tic judiciary  is  whal  slalus  should  be 
granted  to  and  whal  effect  should  be 
given  to  actions  of  an  entity  not  recog- 
nized by  their  executive.  The  complex 
and  extensive  domestic  law  on  this 
subject  can  only  be  summarized,  and 
the  discussion  will  be  confined  to  the 
domestic  law  of  the  United  States  and 
the  United  Kingdom.  In  what  follows  it 
is  assumed  thai  the  unrecognized  entity 
has,  in  fact,  met  the  requisite  interna- 
tional criteria. 

In  the  United  Kingdom,  as  well  as  in 

the  United  Stales,  an  unrecognized 
government  does  not  have  access  to  the 
courts  as  a  plaintiff.  On  the  further 
question  of  whether  an  unrecognized 
government  is  entitled  to  immunity  as  a 
defendant,  some  decisions  in  the  United 
Slates  have  granted  immunity,  contrary 
to  the  British  view.  Our  holdings  can  be 
explained  on  the  ground  that  the  stale, 
as  such,  is  entitled  to  claim  immunity.  A 
different  result  would  be  reached  if 
there  were  also  a  recognized  government 
in  existence,  which  could  waive  the 
immunity  on  behalf  of  the  state. 

Most  of  the  interesting  questions 
involve  the  issue  of  what  effect  the 
courts  should  give  to  legislation  and 
other  action  of  an  unrecognized  govern- 
ment. The  British  decisions  have  drawn 
quite  rigidly  the  logical  deduction  that 
no  effect  should  be  given  in  their  courts 
to  action  of  a  regime  unrecognized  by 
the  British  Government.  Thus,  if  the 
claimants  in  the  Tinnco  case  had 
brought  suit  in  a  British  court  rather 
than  in  an  international  tribunal,  the 
acts  of  the  effective  government  in 
Cosla  Rica  would  not  have  been  "recog- 
nized. "  Even  Lauterpacht,  who  defends 
the  British  position,  concedes  that  it  is 
workable  only  so  long  as  the  executive 
branch  accords  recognition  under  his 
theory  that  there  is  a  legal  duly  to 
recognize  entities  meeting  the  requisite 
criteria.  The  14  years  of  nonrecognition 
of  the  Soviet  Government  by  the  United 
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States  tested  tins  theory  to  tlu»  breaking 
point,  and  courts  in  the  United  States 
look  a  more  flexible  approach. 

In  a  series  of  decisions  in  the  New 
York  Court  of  Appeals,  under  tlie  prin- 
cipal aegis  of  Judge  Cardozo,  I  lie  view 
was  developed  that  el  feet  would  not  lie 
given  to  the  acts  of  the  unrecognized 
Soviet  regime  unless  not  to  do  so  would 
violate  equity  and  justice.  This  has  heen 
called  the  "negative  public  policy"  rule 
and  is  far  from  an  exact  juridical  con- 
cept. Inspiration  for  it  came  from  U.S. 
Supreme  Court  decisions  with  respect  to 
the  legal  consequences  of  various  acts 
that  were  performed  within  the  Con- 
federacy during  the  Civil  War. 

A  recent  New  York  decision  in  I  he 
Mercury  liusiness  Machines  ease  is  a 
good  illustration  of  an  even  more  flexi- 
blc  approach.  An  East  German  corpora- 
lion,  wholly  owned  and  controlled  by 
the  unrecognized  East  German  Govern- 
ment, sold  typewriters  to  a  New  York 
corporation,  an  importer,  which  tailed 
to  honor  the  trade  acceptance  that  it 
had  given  in  payment  upon  receipt  of 
the  typewriters.  An  American  citizen 
and  resident  of  New  York,  who  was  an 
assignee  for  value  of  the  Kast  German 
corporation,  sued  the  importer.  The 
court  held  that  he  could  recover  on  this 
private  transaction  even  though  the  East 
German  Government  was  not  recog- 
nized by  the  United  States.  The  sale  and 
import  of  the  typewriters  was  not  for- 
bidden by  United  States  law.  Under  the 
circumstances,  the  court  saw  no  policy 
objection  to  enforcement  ol  the  obliga- 
tion. A  different  issue  would  arise  out 
of  a  transaction  originating  in  Commu- 
nist  China,  trade  with  which  is  legally 
prohibited.  A  recent  decision  of  the 
House  of  Lords  in  the  Zeiss  case,  involv- 
ing the  effect  of  action  taken  by  an  East 
German  entity  in  East  Germany,  is  also 
of  interest.  That  court  held  that  the 
Soviet  Union  was  tin;  government  recog- 
nized de  jure  in  that  territory  by  the 
British  government,  and  that  the  action 
taken  by  the  Kast  German  regime  was  in 


accordance  with  authority  properly 
delegated  by  the  Soviet  Union,  thereby 
avoiding  the  application  ol  the  tradi- 
tionally rigid  British  view  which  would 
have  given  no  effect  to  the  action  of  an 
unrecognized  regime. 

The  Restatement  of  Foreign  Kela- 
lions  Law  in  Section  113  defines  the 
scope  of  the  United  Slates  exception  to 
nonrceognilion  of  llie  actions  of  an 
unrecognized  regime  as  being  confined 
to  matters  of  an  essentially  private 
nature  within  the  effective  control  of 
the  unrecognized  entity,  or  transfer  of 
property  localized  at  the  time  of  trans- 
fer in  the  territory  of  the  unrecognized 
entity  and  belonging  then  lo  a  national 
thereof.  This  is  a  V.S.  conflicts  rule  and 
not  a  rule  of  international  law.  In  their 
commentary,  they  point  out,  as  does 
the  text  of  Section  42,  that  the  so-called 
"act  of  stale'1  doctrine  does  not  apply 
in  the  case  of  an  unrecognized  regime. 
Briefly  stated,  the  act  of  state  doctrine, 
another  U.S.  conflicts  rule,  provides 
that  a  U.S.  court  will  not  examine  the 
validity  of  an  act  of  a  foreign  slate 
within  its  territory  by  which  that  state 
has  exercised  its  jurisdiction  to  give 
effect  to  its  public  interests.  In  cases  of 
foreign  expropriation  in  violation  of 
international  law,  this  doctrine  has  been 
modified  by  congressional  action  in  the 
context  of  the  Castro  expropriations  of 
American  property.  By  definition  and 
practice,  the  act  of  state  doctrine  also 
does  not  usually  apply  to  the  extraterri- 
torial effect  of  such  acts,  even  if  the 
regime  is  recognized.  Thus,  a  foreign 
decree  purporting  to  expropriate  prop- 
erty within  the  United  States  would  be 
treated  as  a  nullity  in  our  courts. 

The  previous  discussion  related  to 
the  effects  given  in  U.S.  courts  to  acts 
of  an  unrecognized  entity  meeting  the 
necessary  criteria.  If  recognition  is  sub- 
sequently granted,  courts  in  the  United 
States  will  then  treat  the  acts  of  such  a 
regime  prior  to  rccognilon  as  if  they  had 
been  the  acts  of  a  recognized  entity. 
Consequently,  the  act  of  state  doctrine 
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will  then  apply.  This  retroactive  effect 
serves  to  validate  previously  unrecog- 
nized acts,  mainly  within  the  entity  in 
question,  as  well  as  to  validate  the 
newly  recognized  regime's  title  to  puhlic 
funds  in  the  recognizing  state,  as  pre- 
viously discussed.  This  doctrine  of  retro- 
activity does  not  extend,  however,  to 
the  invalidation  of  prior  transactions 
entered  into  by  the  then  recognized 
government  or  obligations  of  private 
parties  created  by  that  government.  The 
U.S.  Supreme  Court,  in  the  Guaranty 
Trust  Bank  case,  enforced  this  limita- 
tion on  retroactivity  by  holding  that  the 
Soviet  Government,  suing  after  it  had 
been  recognized,  was  barred  by  the 
running  of  the  New  York  statute  of 
limitations  prior  to  its  recognition,  since 
the  then  recognized  Kerensky  govern- 
ment could  have  sued  the  bank  and 
failed  to  do  so.  The  Guaranty  Trust 
Bank  was  entitled  to  rely  on  the  action 
or  nonaction  of  the  regime  then  recog- 
nized by  the  U.S.  Government. 

Only  brief  mention  can  be  made  of 
another  important  use  of  nonrecog- 
nition  outside;  the  area  of  states  and 
governments  as  such.  This  is  the  doc- 
trine of  nonrecognition  of  illegal  action, 
such  as  an  illegal  conquest  of  territory. 
When  states  act  legally,  there  is  nor- 
mally no  need  to  notify  other  states  of 
the  action  taken  or  to  receive  their 
recognition  of  the  legality  of  the  action. 
However,  when  a  state  acts  illegally, 
other  states  singly  or  collectively,  can 
but  need  not  declare  that  they  will  not 
recognize  the  illegal  claim.  Secretary  of 
Slate  Slimson  invoked  this  doctrine 
with  respect  to  Japanese  action  in  Man- 
chukuo,  and  the  League  of  Nations 
passed  a  Resolution  taking  the  same 
position.  Of  course,  in  the  imperfectly 
organized  world,  frequently  nothing  ef- 
fective is  or  can  be  done  to  reverse  the 
illegal  action.  Nonrecognition  is  thus  a 
weak  sanction,  serving  to  register  moral 
and  legal  disapproval,  and,  legally,  it 
serves  to  prevent  the  illegal  actor  from 
converting  his  illegal  claim  into  a  legal 


one  through  the  passage  of  time  without 
protest.  This  is  a  general  principle  equal- 
ly applicable  to  any  illegal  claim  al- 
though it  is  most  prominently  men- 
tioned in  connection  with  illegal  con- 
quest of  territory.  For  example,  the 
United  States  and  other  states  protested 
the  200-mile  territorial  water  claims  of 
Chile,  Ecuador,  and  Peru. 

Up  to  this  point  we  have  discussed 
recognition  in  terms  of  the  recognizing 
stale  as  a  decisionmaker  in  the  decen- 
tralized international  community.  This 
was  an  accurate  picture  until  the  present 
era.  We  now  reach  the  question  whether 
the  most  universal  international  organi- 
zation, the  United  Nations,  should  fol- 
low the  same  standards  with  respect  to 
recognition  as  individual  states  have 
previously  followed.  In  the  past  some 
writers  have  argued  that  collective 
recognition  by  an  international  body 
would  overcome  the  disadvantages  of 
the  national  political  element  in  the 
traditional  process. 

Whatever  its  theoretical  advantages, 
it  is  clear  that  in  practice  recognition  for 
purposes  of  membership  and  representa- 
tion is  divorced  from  whether  a  particu- 
lar member  state  recognizes  another 
member  or  its  government  outside  the 
United  Nations.  The  struggle  over  ad- 
mitting the  Communist  Chinese  Govern- 
ment to  official  participation  in  the 
United  Nations  produced  a  memoran- 
dum in  1950  by  the  Secretary  General 
in  which  he  stated  that  they  were 
separate  questions.  He  pointed  out  that 
traditional  recognition  practice;  was  uni- 
lateral and  discretionary,  and  that  states 
have  refused  to  accept  a  collective 
recognition  procedure  as  a  substitute  for 
their  own  discretion.  In  the  United 
Nations,  however,  decisions  on  member- 
ship and  representation  are  collective. 
He  therefore  argued  that,  for  United 
Nations  purposes,  the  test  should  be 
which  government  was  the  one  in  the 
position  to  carry  out  the  obligations  of 
membership  most  effectively,  rather 
than  which  government  was  recognized 
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by  the  members  outside  the  United 
Nations.  In  bis  opinion,  aeceptancc  of 
bis  argument  would  have  led  to  the 
scaling  of  the  Communist  Chinese  Gov- 
ernment. However,  bis  view  was  rejected 
by  a  majority  of  the  members  and  that 
government  has  not  yet  been  successful 
in  achieving  representation  in  the 
United  Nations.  The  Nationalist  Chinese 
Government  continues  to  represent  the 
state  of  China,  an  original  member. 

What  is  the  position  of  ihe  divided 
states  so  far  as  membership  in  the 
United  Nations  is  concerned?  In  Janu- 
ary of  1957  the  Soviet  Union  proposed 
that  both  Vietnams  and  both  Koreas 
should  be  admitted,  arguing  that  they 
were  all  states.  The  General  Assembly 
rejected  the  proposal.  The  subsequent 
motion  to  elect  South  Vietnam  and 
South  Korea  as  members  was  vetoed  by 
the  Soviet  Union  in  the  Security  Coun- 
cil. In  1966  East  Germany  applied  for 
membership  in  the  United  Nations  and, 
in  its  application  suggested  West  Ger- 
many should  be  simultaneously  elected. 
West  Germany  opposed  the  proposal, 
arguing  that  East  Germany  was  not  a 
state  and  that  "it"  violated  human 
rights.  No  action  was  taken.  The  divided 
"slates,"  therefore,  continue  to  be  ex- 
cluded from  membership  in  the  United 
Nations. 

What  is  the  Status  of  these  four  areas 
outside  the  United  Nations?  Here,  of 
course,  the  basic  division  with  respect  to 
recognition  is  along  bloc  lines,  as  Kaplan 
and  Katzenbach  emphasize.  A  recent 
inquiry  to  the  Stale  Department  on  this 
question  produced  a  reply  in  terms  of 
diplomatic  or  lesser  relations  with  a 
regime  rather  than  in  terms  of  recog- 
nition. As  of  June  1968,  64  nations 
were  said  to  have  diplomatic  relations 
with  Nationalist  China  as  compared 
with  45  nations  having  diplomatic  rela- 
tions with  Communist  China,  and  19 
nations  which  did  not  have  diplomatic 
relations  with  either  government.  The 
reply  estimated  that  in  January  1968 
about  77  nations  have  diplomatic  rela- 


tions with  South  Korea  and  that  25 
nations  have  diplomatic  relations  with 
North  Korea.  With  respect  to  Vietnam, 
the  response  spoke  in  terms  of  represen- 
tation in  Saigon  or  in  Hanoi,  which  is 
not  very  helpful  for  our  recognition 
question.  On  this  basis,  as  of  January 
1967  about  30  nations  are  represented 
in  Saigon  and,  as  of  an  unspecified  dale, 
about  22  nations  in  Hanoi.  This  infor- 
mation on  representation  should  be 
compared  with  a  statement  by  Professor 
Moore  of  Virginia  in  a  recent  article  in 
which  he  wrote  that  60  nations  have 
recognized  South  Vietnam  and  that  24 
nations  have  recognized  North  Vietnam. 
Although  he  cites  no  specific  source  for 
these  statistics,  they  appear  to  be  more 
relevant  and  accurate  for  the  purposes 
of  our  inquiry.  Finally,  the  State  De- 
partment reply  states  that  West  Ger- 
many has  diplomatic  relations  with  at 
least  70  countries  and  consular  relations 
with  16  more,  with  13  of  which  there 
may  be  aJso  diplomatic  relations.  East 
Germany  is  reported  as  having  full 
diplomatic  relations  with    16  countries 

and  lesser  relations  with  18  other  coun- 
tries. No  dale  is  given  lor  these  German 

statistics. 

This  report  on  the  status  of  the  rival 
Chinese  Governments  and  of  the  divided 

"slates"  both  within  and  outside  the 
United  Nations  concludes  this  neces- 
sarily broad  survey  of  the  legal  aspects 
of  recognition  of  stales  and  govern- 
ments in  international  law  and,  to  some 
extent,  in  the  internal  law  of  states, 
especially  in  the  "foreign  relations"  law 
of  the  United  States.  The  scope  of  the 
lecture  did  not  permit  examination  of 
every  facet  of  the  subject,  nor  exhaus- 
tive treatment  of  any  particular  segment 
that  was  included.  It  is  hoped  that  this 
introductory  analysis  of  many  of  the 
significant  problems  in  this  complex 
area  will  stimulate  the  student  to  formu- 
late his  own  conclusions  and  will  pro- 
vide an  adequate  foundation  for  his 
further  exploration  of  this  challenging 
topic. 
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Introduction.  Ambiguity  lias  charac- 
terized the  relationship  of  the  individual 
to  international  law.  However,  it  is  an 
ambiguity  which  is  gradually  dissipating, 
or  at  least  clarifying,  as  the  international 
community  becomes  increasingly  aware 
that  fijn  the  international  as  in  the 
internal  order,  human  values  arc;  the 
reason  behind  the  legal  rule."  In  tradi- 
tional international  legal  theory,  the 
state  was  tin;  subject  of  international 
law;  the  state  had  rights  and  duties 
under  this  system  and  the  standing  to 
protect  its  interests.  In  recent  times,  the 
state's  primacy  has  had  to  be  shared 
with  the  international  organization, 
recognized  unquestionably  as  a  subject 
of  international  law  since  the  Interna- 
tional Court  of  Justice's  Advisory 
Opinion  in  the  liernadottn  Case.2 

But  even  at  the  height  of  philosophi- 
cal dedication   to  the  Hegelian  primacy 


of  the  state  in  the  international  order, 
exceptions  to  the  rule  were  made  for 
some  individuals.  Tin;  pirate  on  the 
bounding  main,  the  blockade  runner, 
the  contraband  carrier,  the  violator  of 
the  laws  of  war  have  long  been  recog- 
nized as  "subjects  of  international 
duties.11  In  the  broad  area  of  state 
responsibility  for  the  protection  of 
aliens—  despite  traditional  theory  in 
which  an  injury  to  the  alien  is  subsumed 
to  an  injury  to  his  state— Professor 
Bishop  points  out: 

it  will  be  seen  that  in  practice 
claims  are  frequently  thought  of 
as  those  of  individual  claimants, 
and  that  in  such  aspects  as  the 
measure  of  damages,  waiver  of 
claims,  etc.,  the  results  are  in 
closer  accord  with  a  recognition 
of  the  individual's  rights  under 
international    law    than    with    the 
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logical  consequences  of  the  pre- 
mise that  individuals  have  no 
rights  under  international  law.4 
It  is  certainly  arguable  that  the  refu- 
gee, often  stateless  and  living  under  the 
jurisdiction  of  the  United  Nations  High 
Commissioner  lor  Refugees,  is  perforce 
a  subject  ol  international  law.  Whether 
individuals  become  subjects  of  interna- 
tional law  by  custom  or  as  a  general 
principle  of  international  law,6  it  is  tin; 
state  which  concedes  this  status.  Simi- 
larly, it  is  the  state  which  can  create  this 
status  positively  by  conferment  on  the 
individual  by  treaty,  a  point  made  clear 
in  1928  by  the  Permanent  Court  of 
International  Justice  in  its  Advisory 
Opinion  on  the  Jurisdiction  of  the 
Courts  of  Danzig.  Rut  two  decades 
before  that  opinion,  states  were  already 
prepared  to  grant  the  individual 
standing  to  cnlorce  his  rights  interna- 
tionally. Under  tin;  terms  of  the  abor- 
tive 1907  Hague  Convention  on  an 
International  Prize  Court,  the  individual 
could  bring  both  original  and  appellate 
actions  before  this  tribunal.  In  the 
same  year,  tin;  Central  American  Court 
of  Justice  was  established,  and  here 
again,  the  individual  had  standing  to 
appear.  This  court  came  to  an  end  in 
1917;  but  the  idea  of  the  individual's 
right  to  bring  a  complaint  belore  an 
international  tribunal  reappeared  in  the 
provisions  lor  the  mixed  arbitral  tri- 
bunals which  were  established  under  the 
peace  treaties  after  the  First  World  War. 
Among  them,  the  Cerman-Polish  Con- 
vention of  15  May  1922,  establishing  a 
Conventional  Regime  in  Upper  Silesia, 
was  held  to  permit  the  individual  to  sue 
his  own  stale.   ° 

The  great  thrust,  however,  toward 
recognition  ol  the  active  status  of  the 
individual  under  international  law  and 
toward  the  responsibility  of  the  interna- 
tional community  for  furthering  that 
condition  has  been  a  phenomenon  ol 
the  past  three  decades.  It  has  been  a 
response,  on  the  one  hand,  to  revulsion 
against  the  atrocities  committed  against 


millions  ol  people  during  the  Second 
World  War  and,  on  the  other  hand,  to 
the  inchoate  but  deeply  felt  aspirations 
of  peoples  emerging  from  totalitarian  or 
colonial  rule. 

The  Preamble  of  the  United  Nations 
Charter  spoke  first  of  peace  and  next  of 
human  rights.  Article  1(3)  of  the  charter 
called  for  "promoting  and  encouraging 
respect  for  human  rights  and  for  funda- 
mental freedoms";  and  the  "promotion 
ol  human  rights"  was  made  a  central 
concern  of  the  Economic  and  Social 
Council,  (arts.  62(2),  68).  Where  the 
charter  spoke  in  generalities,  the  Univer- 
sal Declaration  of  Human  Rights,  in 
1948,  gave  form  to  these  generalities 
and  set  the  course  for  substantive  imple- 
mentation thereof.  The  significance  of 
the  declaration  cannot  be  over- 
estimated. As  Mrs.  Roosevelt,  first 
American  Representative  to  the  United 
Nations  Human  Rights  Commission  put 
it:  "It  is  a  declaration  of  basic  principles 
of  human  rights  and  freedoms  .  .  .  serv- 
ing] as  a  common  standard  of  achieve- 
ment  for  all   peoples  of  all  nations." 

The  declaration  has  been  the  frame 
of  reference  for  numerous  treaties 
spelling  out  specific  human  rights.  Like 
the  Declaration  of  Paris  of  1856,  which 
eventually  became  the  rule  for  maritime 
stales  whether  they  were  parlies  to  it  or 
not,  so  the  Universal  Declaration  has 
become,  not  "law"  in  strict  usage,  but 
rather  a  pervasive  influence  in  national 
constitution  making  and  lawmaking 
and  in  popular  thinking. 

The  individual's  relationship  to  inter- 
national law  has  been  changing  from 
object  to  possessor  ol  recognized  rights 
and  duties  under  the  law.  These  rights 
and  duties  may  have  to  be  guaranteed  or 
enforced  at  the  stale  level  for  want  of 
international  machinery  for  these  pur- 
poses. Nevertheless,  their  existence  and 
the  international  community's  commit- 
ment to  their  furtherance  have  been 
established. 

Within  this  frame  of  reference,  we 
shall  consider  three  aspects  ol  the  indi- 
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victual's  relationship  to  international 
law:  the  individual  as  a  concern  of  the 
United  Nations;  the  individual  as  a 
concern  of  a  regional  organization;  and 
the  individual  as  a  concern  of  the 
international  community.  These  three 
aspects  of  the  subject  are  areas  in 
process  of  development. 

The  Individual  as  the  Concern  of  the 
United  Nations.  Concern  for  the  individ- 
ual as  the  possessor  of  rights  is  a  broad 
charge  on  the  United  Nations.1  Imple- 
mentation of  this  concern  is  one  of  the 
functions  of  the  Economic  and  Social 
Council  (arts.  62(2),  68).  Within  the 
ambience  of  the  Council,  the  Commis- 
sion on  Human  Rights  has  the  responsi- 
bilities of  making  studies  of  human 
rights  problems,  acting  upon  petitions 
from  aggrieved  individuals,  and  sub- 
mitting recommendations  on  policy  to 
the  Council.  The  subject  is  also  of 
concern  to  other  agencies  associated 
with  the  United  Nations,  such  as  the 
Office  of  the  High  Commissioner  lor 
Refugees  and  the  International  Labor 
Organization.  From  time  lo  lime,  the 
General  Assembly  has  appointed  special 
committees  to  deal  with  pressing  issues, 
such  as  apartheid  in  South  Africa. 

The  work  of  the  United  Nations  in 
promoting  and  protecting  human  rights 
involves  research,  investigation,  legisla- 
tion, and  measures  ol  control.  For 
example,  seven  studies  of  various  kinds 
of  discriminatory  treatment  of  minori- 
ties have  been  made  under  the  auspices 
ol  a  subeommission  ol  the  Human 
Rights  Commission.  The  most  recent, 
entitled  Racial  Discrimination,1  was 
published  in  January  in  pursuance  ol 
the  observance  of  1971  as  the.  Interna- 
tional Year  for  Action  to  Combat 
Racism  and  Racial  Discrimination.  An 
example  of  the  invesigatory  I  unction  is 
seen  in  the  work  of  the  General  As- 
sembly's Special  Committee  to  Investi- 
gate Israeli  Practices  Affecting  the 
Human  Rights  of  the  Population  of  the 
Occupied  Territories.       This  committee 


has  held  hearings  in  Western  Europe  and 
the  Middle  East  on  the  conditions  of 
refugees  in  areas  under  Israeli  military 
control  and  has  visited  refugee  camps 
located  outside  these  areas  but  ap- 
parently not  within  them.  The  subject 
will  have  a  high  priority  on  the  Commis- 
sion's agenda  at  its  next  session.16 

The  international  community  in  gen- 
eral, and  the  United  Nations  in  particu- 
lar, have  been  productive  in  the  realm  of. 
legislation  relating  to  human  rights.  One 
compilation  indicates  that  some  50  con- 
ventions or  protocols  directly  bearing 
on  the  subject  have  been  concluded  by 
the  United  Nations  and  its  agencies,  the 
Organization  of  American  Slates,  the 
European  Community,  and  by  special 
international  conferences.1  Among 
them  arc  such  instruments  as  the  1948 
Convention  on  the  Prevention  and 
Punishment  of  the  Crime  of  Genocide, 
the  1949  ILO  Convention  on  Right  to 
Organize  and  Bargain  Collectively,  and 
the  1966  International  Covenant  on 
Civil  and  Political  Rights.  It  is  relatively 
easy,  and  often  a  gratifying  activity,  to 
draft  conventions,  but  it  is  quite  an- 
other thing  to  persuade  slates  to  ratify 
them,  and  beyond  that,  to  act  upon 
them.  Of  these  50  human  rights  conven- 
tions, 39  are  in  force.  This  figure  is 
deceptive,  however,  lor  the  Convention 
on  Territorial  Asylum  is  in  force  for 
only  eight  signatories  while,  on  the 
other  hand,  the  Supplementary  Conven- 
tion on  the  Abolition  of  Slavery  is  in 
force  for  89  states.  It  is  interesting,  in 
the  present  company,  to  note  that  the 
1919  Prisoners  of  War  Convention  and 
the  Convention  for  the  Protection  ol 
Civilian  Persons  in  Time  of  War  have  the 
largest  number  of  ratifications  of  the 
50,  134  each.18 

Any  attempt  to  analyze  the  signifi- 
cance of  this  body  of  international 
legislation  on  human  rights  would  be  a 
lime-consuming  and  possibly  futile  exer- 
cise. Suffice  it  lo  observe  that  such 
instruments  as  the  four  Geneva  Conven- 
tions     constitute      established      inter- 
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national  law.  Others,  as  with  the  Univer- 
sal Declaration  itself,  may  have  only  a 
psychological  impact  on  members  of  the 
international     community,     serving     as 
programmatic     statements    or,    at    the 
most,   as  aspiration.   On   surveying   this 
legislation,  one  is  compelled  to  conclude 
that   there   is  a  plethora  of  it  and  that 
ratification,    implementation,    and    en- 
forcement of  present  legislation  should 
preempt    the    attention    of    states   and 
international  organizations  in  the  next 
few    years  rather   than   the   drafting  of 
new  legislation  in  this  particular  area.  As 
Professor  Lasswell   has  so  cogently  ob- 
served with  regard  to  human  rights: 
It   is  not  enough  to  obtain  wide- 
spread concurrence  on  overriding 
goals   or   on    more    particularized 
standards    to    be    applied.    Unless 
there  are  clear  expectations  about 
the    identity    of    those    who    are 
authorized  to  decide,  the  modali- 
ties to  be  followed  in  the  resolu- 
tion   of    a   controversy,    and    the 
sanctions  appropriate   to   the   im- 
permissible deviator  from  the  pre- 
scribed norms,  the  legal  situation 
remains  incomplete.1  9 
The    continuing   problem   of   dealing 
with  apartheid  in  both  South  Africa  and 
Southern   Rhodesia,   a  policy  described 
by   the  Secretary  General  as  the  "most 
conspicuous   mass   violation    of  human 
rights    and    fundamental    freedoms, "20 
demonstrates  Professor  Lass  well's  point 
Taking   Rhodesia    as   a  case   history   of 
current   interest,   and  given  his  criteria, 
there    has    been    relatively    little    doubt 
that  the  United  Nations  was  the  agency 
authorized  to  deal  with  Southern  Rho- 
desia's commitment  to  a  policy  which  in 
terms  of  the  charter  constituted  a  threat 
to  peace.  As  for  the  "modalities,"  there 
were  relevant  human  rijrhts  conventions 
to  serve  as  standards,  if  not  as  rules  ol 
law,  as  well  as  the  processes  available  to 
the    United   Nations  under  the  charter. 
The  dilemma,  however,  has  lain  in  the 
determination   of  appropriate  sanetions 
and    measures    lor    their    enforcement. 


Here  Professor  Lasswell  might  have 
added  that  the  legal  situation  has  to  be 
balanced  against  the  political  situation; 
that  is,  balanced  with  respect  to  rela- 
tions among  the  agents  of  enforcement 
acting  as  members  of  the  United  Na- 
tions and  in  terms  of  their  assessment  of 
their  own  national  interests  vis  a  vis  the 
United  Nations  broader  objectives. 

Zimbabwe,  as  it  is  known  to  the 
Africans,  is  rich  in  minerals,  agrarian 
products,  and  cheap  labor.  As  the  area 
has  moved  from  "self-governing  colony" 
to  self-declared  independent  republic, 
the  orientation  of  the  dominant  politi- 
cal element  has  been  a  commitment  to 
unremitting  apartheid.  During  the  first  4 
years  of  negotiations  between  the 
United  Kingdom  and  Southern  Rho- 
desia as  to  the  terms  of  independence, 
the  United  Nations  had  a  "watching 
brief,"  so  to  speak,  on  behalf  of  the 
aggrieved  majority  as  well  as  its  own 
members.  In  June  1962  the  General 
Assembly  found  that  the  Rhodesian 
situation  was  properly  within  the  juris- 
diction of  the  United  Nations  because 
the  area  qualified  as  a  non-self-governing 
territory.21  Since  then,  the  General 
Assembly,  the  Security  Council,  the 
Fourth  Committee,  and  the  General 
Assembly's  Committee  on  Decoloniza- 
tion have  engaged  in  exhortation  and 
condemnation  of  the  Rhodesian  au- 
thorities as  well  as  expostulation  to  the 
United  Kingdom. 

When  independence  was  unilaterally 
declared  by  Rhodesia  in  November 
1965,  however,  the  Security  Council 
laced  the  question  of  action.  Many 
members  demanded  military  measures 
either  by  the  United  Kingdom  or  by  the 
Security  Council  acting  under  article  42 
ol  the  charter.  Others  urged  the  use  of 
diplomatic  and  economic  controls  under 
article  41.  The  latter  view  prevailed,  and 
lor  the  first  lime  the  United  Nations 
resorted  to  economic  sanctions.  The 
Security  Council  called  upon  members 
to  terminate  economic  relations  with 
Rhodesia,   to   refrain    Irom  selling  arms 
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and  other  military  materiel  to  them,  to 
cease  supplying  them  with  oil  and  petro- 
leum products,  and  to  refrain  from 
establishing  diplomatic  relations  with 
the  "illegal  authority"  in  Rhodesia.2 
While  primary  reliance  was  placed  on 
economic  sanctions,  force  was  not 
wholly  disregarded.  In  1966  the  Se- 
curity Council  authorized  the  United 
Kingdom  "to  prevent  by  the  use  of 
force  if  necessary,  the  arrival  at  Beira 
[Mozambique]  of  vessels  reasonably 
believed  to  be  carrying  oil  destined  for 
Southern  Rhodesia"  and  to  "arrest  and 
detain  the  tanker  known  as  Joanna  V 
upon  her  departure  from  Beira  in  the 
event  her  oil  cargo  is  discharged 
there."23  Under  this  authorization,  one 
tanker  of  unstated  lineage  was  reported 
to  have  been  stopped  without  inci- 
dent.24 

In  a  resolution  of  6  December  1966, 
the  Security  Council  spelled  out  the 
scope  of  the  economic  sanctions,  which 
included  agricultural  and  mineral  prod- 
ucts, military  equipment  of  all  kinds, 
aircraft,  motor  vehicles  and  parts,  as 
well  as  oil  and  petroleum  products.25 
On  29  May  1968  the  Security  Council 
unanimously  adopted  a  resolution  im- 
posing a  general  embargo  on  trade  with 
Southern  Rhodesia2  and  reminded 
members  of  their  duty  under  article  25 
of  the  charter  to  observe  this  embargo. 
In  1970  the  Security  Council  reaffirmed 
the  United  Nations  commitment  to  the 
embargo.27 

During  the  3  years  of  the  general 
embargo,  the  Rhodcsian  situation  has 
not  markedly  changed  with  respect  to 
either  the  status  of  the  African  popula- 
tion or  to  the  independence  issue.  The 
primary  reason  is  the  refusal  of  South 
Africa  and  Portugal  to  observe  the 
embargo;  and  there  are  other  states 
which,  although  overtly  committed  to 
sanctions,  engage  in  covert  trade  with 
Rhodesia.  Consequently,  the  Security 
Council's  Sanctions  Committee  report 
of  last  year  foresaw  the  declining  impact 
of   the   embargo   as  a  measure   of  per- 


suasion short  of  force.  On  the  other 
hand,  there  is  some  reason  to  think  that 
the  sanctions  constitute  a  continuous 
pressure  which  is  beginning  to  wear  thin 
the  Rhodesian  intransigence.  For  one 
thing,  no  state  has  recognized  the  re- 
gime, although  South  Africa  and  Portu- 
gal maintain  consular  relations  with 
it.30  It  follows,  then,  that  recent  con- 
gressional approval  of  the  Senate's 
amendment  to  the  Military  Procurement 
Authorizations  Bill,  Fiscal  1972— re- 
moving chrome  ore  from  the  list  of 
embargoed  products,  as  proclaimed  by 
the  President  pursuant  to  the  United 
Nations  Participation  Act  —will  serve 
to  strengthen  that  intransigence. 
Moreover,  such  congressional  action 
would  put  the  United  States  in  the  class 
of  admitted  violators  of  article  25  of  the 
charter. 

The  Rhodesian  situation  can  be  as- 
sessed in  various  ways.  To  date,  re- 
sponse to  it  probably  demonstrates  the 
by  no  means  original  conclusion  that 
economic  sanctions  may  not  be  an 
effective  long-term  technique  of  control 
because  evaders  will  always  emerge. 
Evasion  becomes  the  more  attractive 
alternative  to  compliance  as  time  passes, 
especially  where  an  embargo  can  be 
almost  as  disadvantageous  to  the  em- 
bargoing state  as  to  the  embargoed 
state.  However,  response  to  the  Rhode- 
sian situation  also  demonstrates  substan- 
tial recognition  by  members  of  the 
United  Nations  of  their  common  inter- 
est in  and  responsibility  for  protection 
of  human  rights  of  masses  of  people, 
particularly  in  a  colonial  area,  and  their 
willingness  to  resort  to  sanctions  for  this 
objective. 

The  Individual  as  the  Concern  of  a 
Regional  Organization.  The  Southern 
Rhodesian  case  illustrates  the  United 
Nations  attempt  to  deal  with  individual 
rights.  We  shall  now  consider  the  rela- 
tionship of  the  individual  to  interna- 
tional law  at  a  regional  level.  The 
European  Convention  on  Human  Rights 
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of  1950  binds  15  members  of  the 
Council  of  Europe.3  The  Convention, 
whicli  lakes  ibe  Universal  Declaration  as 
its  point  of  departure,  is  addressed  to 
tbc  protection  of  substantive  and  pro- 
cedural personal  rights.  As  we  have 
already  observed,  conventions  on  hu- 
man rights  are  not  unusual.  The  signifi- 
cance of  the  European  Convention, 
however,  lies  in  its  provision  of  ma- 
chinery for  handling  complaints  of 
alleged  violations  of  its  terms.  Grand- 
rath  v.  Federal  Republic  of  Germany  4 
illustrates  this  protective  process. 

Grandrath,  a  painter's  assistant  by 
trade  and  a  Jehovah's  Witness  by  religi- 
ous affiliation,  refused  to  perform  his 
military  service  or  substituted  civilian 
service  on  the  ground  that  as  a  minister 
of  a  religious  sect  he  was  exempted 
from  any  such  commitment.  After  he 
pressed  this  defense  unsuccessfully  in 
the  administrative  courts  and  continued 
to  refuse  to  perform  substituted  civilian 
service,  criminal  proceedings  were  com- 
menced against  him  on  the  charge  of 
desertion.  He  was  convicted  and  sen- 
tenced to  8  months;  on  appeal,  the 
sentence  was  reduced  to  6  months. 
Grandrath  then  sought  relief  in  the 
Federal  Constitutional  Court  which  dis- 
missed his  complaint  as  "manifestly 
ill-founded."  While  serving  his  sen- 
tence, he  turned  to  another  avenue  of 
redress.  West  Germany  is  one  of  1 1 
parties  to  the  Convention  which  recog- 
nize the  competence  of  the  European 
Commission  on  Human  Rights  to  re- 
ceive  petitions  from  individuals,  groups 
of  individuals,  and  nongovernmental  or- 
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ganizations. 

Grandrath  petitioned  the  Commis- 
sion, complaining  that  his  rights  as 
guaranteed  under  articles  4,  9,  and  14  of 
the  Convention  had  been  violated  by 
West  Germany.  In  particular,  he  argued 
that  he  had  been  compelled  to  do 
forced  labor  from  which,  as  a  minister, 
he  should  be  exempted  (art.  4),  that  his 
freedoms  of  conscience  and  of  religion 
had  been  violated  (art.  9),  and  that  he 


had  been  subjected  to  discrimination  on 
religious  grounds  (art.  14)  in  that 
Roman  Catholic  and  Protestant  clergy 
enjoyed  the  exemptions  from  which  he 
had  been  barred  by  reason  of  his  be- 
longing to  a  sect  which  could  not  afford 
a  full-time  clergy. 

The  Commission  held  that  this  appli- 
cation was  admissible,  that  is,  that  his 
contentions  under  the  Convention  war- 
ranted examination  on  their  merits  (art. 
27(2)).  The  Commission  then  proceeded 
to  try  to  effect  a  friendly  settlement  of 
the  dispute  (art.  28).  When  this  move 
proved  unsuccessful,  the  Commission 
reported  the  case  to  the  Committee  of 
Ministers  of  the  Council  of  Europe  and 
to  West  Germany  together  with  its 
conclusion  that  there  had  been  no  viola- 
tion of  the  Convention  (art.  31).  During 
the  3  months  following  this  report,  no 
effort  was  made  by  the  parties  to  bring 
the  case  to  the  European  Court  of 
Human  Rights  (art.  48).  It  should  be 
observed  that  although  the  individual 
docs  not  have  standing  to  institute 
proceedings  in  the  Court,  the  Commis- 
sion or  a  member  state,  including  the 
respondent,  7  can  do  so  on  his  behalf. 
Alter  examining  Grandralh's  situation, 
the  Committee  of  Ministers  concluded 
that  there  had  been  no  violation  of  the 
Convention  (art.  32).  Adopting  the 
Commissions  report,  they  found  that 
under  German  law,  the  applicant  could 
have  been  assigned  to  civilian  service  in 
his  hometown  and  would,  thereby,  have 
been  able  to  pursue  his  religious  duties 
on  the  same  part-time  basis  as  he  had 
done  prior  to  his  call  to  military  service. 

In  the  14  years  from  1955  through 
1968,  the  Commission  received  3,895 
applications  from  individuals  directed 
against  slates  and  seven  interstate  appli- 
cations. Of  this  number,  52  (49  individ- 
ual and  three  interstate)  applications 
were  declared  admissible.  Most  of  lite 
complain  Is  have  been  directed  against 
Austria,  Belgium,  and  West  Germany. 
Eight  cases  were  referred  by  the  Com- 
mission    to     the    European    Court    of 
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Human  Rights.39  These  concerned  pre- 
ventive detention  (Lawless),  forfeiture 
of  political  rights  and  limitation  of 
professional  opportunity  (De  Becker), 
educational  discrimination  against  a 
linguistic  minority  (Belgian  Linguistics 
Case),  unreasonable  prolongation  of  de- 
tention pending  trial  or  delay  in  trial 
process  (Neumeister,  Stogmiiller,  Malz- 
nettcr,  Wemhoff),  arbitrary  and  dis- 
criminatory arrest  and  trial  procedure 
(Delcourt). 

How  effective  is  this  institutional 
structure  in  protecting  the  individual? 
The  Commission  accepted  only  52  ap- 
plications out  of  3,452  applications  on 
which  decisions  were  reached  between 
1955  and  1968  and  arrived  at  only  three 
'friendly  settlements"  during  this 
period.  For  its  part,  the  Court  heard 
only  eight  cases  in  a  decade,  and  one 
was  dismissed  as  moot  before  decision. 
Of  the  remaining  cases,  the  complain- 
ants won  three  and  lost  four.  For  the 
individual  the  process  is  time-consuming 
not  only  because  all  local  remedies 
must  be  exhausted  before  the  complain- 
ant approaches  the  Commission,  but 
also  because  proceedings  at  these  high 
levels  move  with  all  deliberate  speed. 
Grandrath  had  been  out  of  jail  for  26 
months  before  the  Committee  of  Minis- 
ters closed  his  case.  It  must  be  observed, 
however,  that  this  process  discourages 
frivolous  applications  and  encourages 
dedication  and  tenacity,  among  other 
virtues. 

A  political  factor  has  been  written 
into  the  Convention  which  could  mili- 
tate against  successful  prosecution  of 
some  cases.  Article  15  authorizes  parties 
to  take  "measures  derogating  from 
[their]  obligations  under  this  Conven- 
tion" under  emergency  conditions  pro- 
vided that  the  Council  of  Europe  has 
been  previously  notified  of  the  exis- 
tence of  the  relevant  legislation.  As  of 
1968,  16  of  the  18  members  had  done 
so.  The  first  case  decided  by  the 
Court  involved  a  complaint  against  Ire- 
land for  preventive  detention  to  which 


Ireland  took  exception  on  the  ground  of 
article  15.  The  Court  held  for  Ireland 
because  the  state  had  complied  with  the 
terms  of  the  article  (Lawless). 

It  is  easy  to  overestimate  or,  on  the 
other  hand,  to  deprecate  experience 
under  the  European  Convention  on 
Human  Rights.  The  statistics  are  not 
necessarily  the  determinant  here.  For 
example,  there  is  the  phenomenon  of 
"anticipatory  action."  In  several  in- 
stances a  respondent  state  has  acted  to 
change  arbitrary  judicial  processes  or 
offensive  legislation  in  anticipation  of 
an  adverse  decision  by  the  Commission 
or  by  the  Court.  A  drastic  version  of 
"anticipatory  action"  was  resorted  to 
by  Greece  in  December  1969  when  this 
slate  withdrew  from  the  Council  of 
Europe  in  anticipation  of  being  ousted 
following  an  unfavorable  report  by  the 
Commission  on  charges  brought  by  Den- 
mark, Norway,  Sweden,  and  the  Nether- 
lands to  the  effect  that  Greece  was 
mistreating  political  prisoners  and  other- 
wise violating  human  rights  guaranteed 
under  the  Convention.  The  promotion 
and  protection  of  human  rights  are 
major  commitments  of  parties  to  the 
Statute  of  the  Council  of  Europe  which 
provides  in  article  3  that  each  state 
"must  accept  the  principles  of  the  rule 
of  law  and  of  the  enjoyment  by  all 
persons  within  its  jurisdiction  of  human 
rights  and  fundamental  free- 
doms. .  .  .  '  The  violator  of  this  ar- 
ticle faces  suspension  from  the  Council, 
a  request  for  voluntary  withdrawal,  or 
ouster  by  the  Council.  Parlies  to  the 
European  Convention  on  Human  Rights 
are  bound  to  observe  the  decisions  of 
the  Committee  of  Ministers  (art.  32(4)) 
and  of  the  Court  (art.  53).  Nonobser- 
vance  carries  the  same  penalties  as  are 
provided  under  the  statute. 

Another  phenomenon  has  been  the 
pervasive  influence  of  the  European 
Convention.  It  was  invoked  in  some  322 
judicial  proceedings  before  national 
courts  of  members  from  1955  through 
1968. 4     If  one  bears  in  mind  that  in  the 
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international  legal  system,  national  judi- 
cial processes  supplement  international 
judicial  processes,  or  supply  lacunae 
therein,  then  the  record  of  the  Euro- 
pean system  for  protection  of  human 
rights  becomes  significant. 

The  European  system  has  a  lot  going 
for  it:  the  common  cultural  heritage  of 
members;  the  common  legal  heritage, 
despite  the  differences,  often  more 
apparent  than  real,  between  the  civil  law 
and  the  common  law  systems;  and  the 
common  commitment  to  mutual  co- 
operation in  what  is  essentially  a  Euro- 
pean Commonwealth  of  Nations. 
Whether  this  kind  of  system  for  the 
protection  ol  individual  rights  can  be 
constructed  in  other  regions  is  a  chal- 
lenging proposition. 

The  Individual  as  a  Concern  of  the 
International  Community.  The  third 
aspect  of  the  relation  of  the  individual 
to  international  law,  to  be  considered 
here,  concerns  the  individual  as  a  sub- 
ject of  international  criminal  law.  We 
mentioned  earlier  that  despite  the 
theory  that  the  individual  is  an  object  ol 
international  law,  there  have  been  ex- 
ceptions lor  persons  accused  ol  such 
offenses  as  piracy  or  violations  ol  the 
laws  ol  war.  The  offense  ol  aircraft 
hijacking  was  added  to  this  list  on  14 
October  1971,  when  the  Convention  for 
the  Suppression  of  Unlawlul  Seizure  ol 
Aircrall  (Hijacking  Convention)  went 
into  lorce.  Under  customary  interna- 
tional law,  stales  have  universal  jurisdic- 
tion over  piracy  committed  on  the  high 
seas  or  "in  a  place  outside  the  jurisdic- 
tion ol  any  stale."  '  The  lour  Ccneva 
Conventions  appear  to  extend  this  juris- 
diction by  providing:  "Each  High  Con- 
tracting Party  shall  be  under  the  obliga- 
tion to  search  for  persons  alleged  to 
have  committed,  or  to  have  ordered  to 
be  committed,  such  grave  breaches  |ol 
the  Convention  J,  and  shall  bring  such 
persons,  regardless  ol  their  nationality, 
before  its  own  courts.'  I>ul  it  has 
remained  lor  the  Hijacking  Convention 


to  define  universal  jurisdiction  in  un- 
equivocal terms,  obliging  a  party  to 
submit  an  offender  to  prosecution  or  to 
extradite  him  regardless  of  the  place  in 
which  the  offense  might  have  been 
committed.  This  means,  for  example, 
that  an  alleged  hijacker  of  an  aircraft 
from  Mali  to  Cabon  could  be  prose- 
cuted in  the  United  States  if  he  were 
found  here.   8 

The   emergence   of   the  international 
offense    of  aircraft   hijacking  is   a   phe- 
nomenon of  contemporary  times,  and  it 
is  an  interesting  example  of  what  can  be 
done   about   a   bad   situation   when    the 
international   community  is  thoroughly 
aroused.    The    Convention   on   Offenses 
and  Certain  Other  Acts  Committed  on 
Hoard  Aircraft  (Tokyo  Convention)  was 
the   first   to   identify    the   offense.    9    It 
look  6  years  to  get  the  12  ratifications 
necessary    to   bring  the  Tokyo  Conven- 
tion into  lorce;  it  took  9  months  to  get 
the    10  ratifications  necessary   to  brinj: 
the  Hijacking  Convention  into  lorce.  As 
of     1 8    October     1971,     15    stales    are 
bound  by  it,  and  that  is  a  better  record 
than    some     human    rights    conventions 
have.    Although  acts  ol   unlawful  diver- 
sion  of  an   aircrall    Irom    its  scheduled 
destination    to   a    destination    in   a  dif- 
ferent   country    occurred    sporadically 
between    1947  and   1967,  the  upsurge  ol 
incidents  in  the  United  Stales  and  other 
countries    in    the   period   from   January 
1968   through  December   1970  (a  total 
of    157)   goaded  states,  the   United  Na- 
tions,   the    International   Civil   Aviation 
Organization,  and  aviation  professionals, 
such  as  the  International  A ir  Transport 
Association   and  the  International  Fed- 
eration  of  Airlines  Pilots  Associations, 
into   action.   Indeed,  ii   one  can  ascribe 
anything   positive    to  the  Palestine  Lib- 
eration Eronl,  one  can  credit  them  with 
supplying  the   final  impetus  to  the  con- 
clusion   of    the    Hijacking    Convention, 
when  thev  seized  live  aircrall  in  the  late 
summer  of  I  970,  acts  which  jeopardized 
the    lives  of  some   600   passengers  and 
crew  and  which  ended  with  the  deslruc- 
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tion  of  four  of  the  aircraft. 

Apart  from  the  impact  of  hijacking, 
there  has  also  been  a  growing  incidence 
of  other  acts  directed  against  aircraft, 
passengers  and  crew,  and  ground  facili- 
ties. For  example,  in  July  a  BO  AC  plane 
bound  for  Khartoum  was  forcibly  di- 
verted to  Benghasi  and  two  passengers 
were  removed.  The  two,  who  were 
apparently  associated  with  an  abortive 
military  coup  in  the  Sudan,  were  then 
sent  by  Libya  to  the  Sudan  where  they 
were  executed.50  A  variation  on  this 
theme  was  provided  by  the  detention  of 
a  hijacked  plane  and  the  holding  of  12 
passengers  and  the  crew  as  hostages  by 
the  slate  of  first  landing  for  90  days  for 
the  purpose  of  political  retaliation 
against  the  state  of  the  plane's  registra- 
tion.5 l  K.I  A I  aircraft  were  attacked  in 
the  Athens  and  Zurich  airports  in  J  968 
and  J  969,  and  the  E]  A I  passenger 
terminal  in  Athens  was  bombed  in  the 
lallcr  year.  A  Swissair  aircraft  was  de- 
stroyed in  midair  in  1970,  presumably 
through  terrorist  action.  Within  the  past 
year,  extortion  has  become  popular, 
whether  for  cash  or  in  order  to  secure 
the  release  of  terrorists  from  prison, 
which  was  one  motive  for  the  Palestine 
Liberation  Fronts  massive  caper  last 
year. 

Whatever  personal  considerations 
may  motivate  hijackers,  ranging  from 
husbands  escaping  from  their  wives  to 
mental  derangement,  it  is  the  hijacking 
motivated  by  international  political  con- 
siderations which  is  particularly  alarm- 
in  <X.  Interference  with  international  civil 
aviation  lor  the  sake  ol  opportunistic 
furtherance  of  foreign  policy  objectives, 
lor  retaliation,  lor  dramatization  by 
subversive  political  movements,  or  lor 
blackmail  is  a  dangerous  game.  A  cur- 
rent  example  is  the  exacerbation  ol 
strained  relations  between  India  and 
Pakistan  following  the  hijacking  of  an 
Indian  Air  Lines  plane  from  Srinigar  to 
Lahore,  its  subsequent  destruction  on 
the  ground,  and  the  grant  of  political 
asylum  to  the  perpetrators.   The  Indian 


response  was  a  ban  on  all  flights  by 
Pakistani  civil  and  military  aircraft 
across  India. 

Where  does  the  individual  lit  into 
this  picture?  There  arc  two  factors  to  be 
considered— one  is  that  states'  or  the 
international  community's  concern  with 
deterrence  through  prosecution  of  hi- 
jackers; the  other  is  protection  of  the 
offender  by  assuring  him  of  just  legal 
proceedings,  a  factor  which  is  particu- 
larly significant  when  political  motiva- 
tion is  at  issue.  Prosecution  is  the  local 
point  of  the  Hijacking  Convention- 
submission  of  the  accused  to  prosecu- 
tion "without  exception  whatsoever"  in 
the  state  of  first  landing,  in  a  slate  to 
which  he  has  been  extradited,  or  in  any 
member  stale  in  which  he  may  be  found 
(art. 7).  Submission  to  prosecution  is  not 
the  same  as  prosecution,  so  a  case  might 
nol  come  to  trial,  for  example,  if  the 
accused  were  found  nol  to  be  compe- 
tent to  stand  trial  or  where  political 
intent  was  shown  to  be  the  prime  reason 
lor  a  hijacking.  It  should  be  observed, 
however,  with  regard  to  the  defense  ol 
the  political  offense,  that  there  appears 
lo  be  a  trend  toward  curtailing  the 
admission  of  this  plea  as  a  bar  to 
prosecution  lor  hijacking.  Hijackers  who 
apparently  acted  lor  political  reasons 
have  been  convicted  in  Austria,  Den- 
mark, France,  Wesl  Berlin,  and  West 
Cermany;  and  a  case  is  pending  in 
Argentina.  It  may  be  added  thai  there  is 
nothing  in  the  Convention  lo  prevent  a 
slate's  granting  political  asylum  to  a 
hijacker  after  completion  of  his  sen- 
lenee. 

The  Hijacking  Convention  calls  for 
prosecution  ol  the  ol  fender  at  the  stale 
level.  There  can  be  no  doubt,  however, 
that  where  national  or  international 
political  feeling  is  running  high,  a  hi- 
jacker would  receive  short  shrift  under 
ihe  judicial  processes  of  many  stales. 
Taking  cognizance  of  this  fact  in  the 
context  ol  the  Palestine  Liberation 
I'1  rout's  activities  in  September  1970, 
the    Secretary    General    urged    thai    an 
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international  court  be  established  with 
jurisdiction  over  such  offenders  as  hi- 
jackers and  kidnappers  of  foreign  diplo- 
mats. 5  The  idea  is  not  a  new  one.  The 
League  of  Nations  proposed  such  a 
court  in  1937,  but  nothing  came  of  it 
because  of  the  Second  World  War;  in 
any  case,  the  proposal  was  too  far  in  the 
vanguard  of  reality.  In  1951  the  United 
Nations  Committee  on  Internationa] 
Criminal  Jurisdiction  prepared  a  draft 
statute  on  an  international  criminal 
court.  No  action  has  been  taken  on  it, 
however,  probably  because  its  prospec- 
tive focus  seemed  to  be  upon  the 
prosecution  of  perpetrators  of  war 
crimes  and  genocide.  Moreover,  for  a 
country  as  dedicated  to  the  jury  in 
criminal  proceedings  as  the  United 
States  is,  there  was  something  decidedly 
offensive  about  the  draft's  unequivocal 
provision  that  '  [tjrials  shall  be  without 
a  jury"  (art.  37).  Compared  with  the 
structure  under  the  European  Conven- 
tion of  Human  Rights,  the  draft  scented 
ponderous.  For  example,  the  screening 
process  supplied  by  the  European  Com- 
mission would  be  provided,  under  the 
draft,  by  the  General  Assembly  or  an 
organization  of  stales  so  authorized  by 
the  General  Assembly  or  by  a  state 
which    had   granted   jurisdiction    to    the 


court  with  the  approval  of  the  General 
Assembly. 

The  idea  of  an  international  criminal 
court  is  not  a  chimera  but  rather  a 
logical  development  wihin  an  effective 
system  of  international  criminal  law. 
Given  the  experience  under  the  Euro- 
pean Convention,  however,  it  would 
seem  more  feasible  to  develop  such  a 
court  at  the  regional  level  than  to  attempt 
to  establish  one  for  the  international 
community.  For  the  time  being,  we  must 
be  content  with  prosecution  of  the  inter- 
national criminal  at  the  state  level  and 
with  the  assumption  that  fair  procedures 
will  be  followed  by  civilized  states. 

In  international  law,  as  in  much  else 
of  human  experience,  we  coexist  in 
time,  to  paraphrase  Rabindranath  Ta- 
gore.  That  is,  we  live  in  the  late  20th 
century  for  some  things,  in  the  1 9th 
century  for  others,  and  in  the  Middle 
Ages— or  even  prehistory— for  yet 
others.  One  would  be  less  than  candid 
not  to  admit  that  the  individual's  rela- 
tionship to  international  law,  while 
changing,  has  not  changed  to  such  an 
extent  that  he  can  be  wholly  classified 
as  a  subject  of  international  law.  In  the 
broad  perspective  of  time,  however,  the 
development  is  clear,  and  the  momen- 
tum for  change  is  established. 
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THE  UNITED  NATIONS  AND  OCEANIA: 


NEW  DIMENSIONS  IN  THE  COLD  WAR  REFRAIN 


William  O.  Miller 


Introduction.  Stretching  from  the 
west  coasts  of  the  Americas  to  the  Asian 
mainland  lies  the  earth's  most  formi- 
dahle  water  barricr-the  Pacific  Ocean. 
This  mammoth  body  of  water  comprises 
two-thirds  of  the  ocean  area  of  the 
world  and  a  full  one-third  of  the  earth's 
surface.  Interspersed  throughout  this 
vast  area  are  literally  thousands  of 
islands,  divided  generally  into  the  island 
chains  of  Melanesia,  Micronesia,  and 
Polynesia.  Since  Western  man  has  navi- 
gated these  waters,  these  islands  of 
Oceania  have  been  sought  after  jealously 
by  the  worlds  powers -first  for  the 
pleasure  and  sojourn  they  offered,  then 
for  their  wealth,  and  finally  for  their 
strategic  value.  The  peoples  of  these 
islands  were  extremely  diverse  in  racial 
background,  culture,  and  social  customs 
and  groupings.  They  had  only  one  thing 


in  common.  They  were  organized,  if  at 
all,  into  small,  fragmented,  premodern 
societies,  with  no  effective  capacity  to 

resist  domination   by   any  power  inter- 

i  •  •  •       -1 

ested  in  exercising  it. 

The  resulting  scramble  for  hegemony 
culminated  in  the  late  1800  s  in  large 
island  groupings  gradually  becoming 
subject  to  the  colonial  administration  of 
one  or  another  of  the  Western  powers. 
Since  that  time,  as  national  powers  have 
ebbed  and  flowed,  sovereignty  or  con- 
trol over  most  of  these  islands  has 
undergone  frequent  change.  This  is  par- 
ticularly true  of  the  islands  of  Micro- 
nesia which  have  been  under  the  suc- 
cessive control  of  Spain,  Germany, 
Japan,  and  now  the  United  Slates. 
These  Pacific  outposts  became,  in  the 
early  days  of  World  War  II,  "foosteps" 
for    a    militaristic    Japanese    expansion 
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southward  toward  Australia,  and  they 
formed  "a  series  of  great  spider  webs 
'made  to  order'  as  one  Japanese  admiral 
said,  to  catch  any  unwary  flies  that  tried 
to  cross  the  Pacific."  Later  they  served 
the  same  purpose  for  the  United  Stales 
and  its  Allies  in  their  successful  efforts 
to  choke  off  the  exposed  extensions  of 
Japanese  military  power,  and  they  pro- 
vided successive  rungs  in  the  U.S.  ladder 
constructed  for  assault  on  imperial 
Japan. 

The  strategic  significance  of  Oceania 
is  a  fact  of  modern  history  which 
underscores  Admiral  Mahan's  classic 
analysis  of  the  dependence  on  strategi- 
cally located  land  bases  for  the  effective 
exercise  of  seapower.  Located  as  they 
are,  athwart  the  maritime  lines  of  com- 
munication from  the  Western  Hemi- 
sphere to  Southeast  Asia,  these  islands 
have  once-and  could  again-provide 
operating  bases  from  which  the  sealanes 
supporting  the  projection  of  power  into 
this  area  could  be  severed. 

Such  obvious  strategic  considerations 
have  not  gone  unnoted  in  the  Soviet 
Union,  whose  respresentalives  are  cur- 
rently making  significant  efforts  to  re- 
create in  the  Pacific  groupings  of  small, 
fragmented  polities,  with  no  effective 
capacity  to  resist  domination  by  a 
stronger  power  which  is  willing  to  risk 
adverse  world  opinion  to  exercise  it-to 
create,  once  again,  the  very  situation 
which  existed  in  this  area  in  the  late 
19th  century.  The  modality  of  the 
Soviet  approach  is  not  the  traditional 
exercise  of  military  power,  but  rather  a 
sustained  political  assault  on  Western 
hegemony  through  the  medium  of  the 
United  Nations  and  its  "Committee  on 
the  Situation  with  regard  to  the  Imple- 
mentation of  the  Declaration  on  the 
Granting  of  Independence  to  Colonial 
Countries  and  Peoples,"  commonly 
known  as  the  "Special  Committee  of 
Twenty-four." 

This  paper  will  trace  the  historical 
antecedents  of  the  "Special  Committee 
of   Twenty-four, "  and  it  will  thereafter 


present  an  analysis  of  the  Committee's 
activities,  which  are  seen  to  reflect  an 
effective  conversion  by  the  Soviet 
Union  of  the  international  yearning  for 
self-determination  of  peoples  into  an 
unrelenting  cold  war  assault  on  Western 
presence  in  the  Pacific  Ocean  area.  The 
objective  of  this  assault  is  felt  to  be: 
first,  the  denial  to  the  Western  Powers, 
principally  the  United  States,  of  the  use 
of  these  island  areas;  and  second,  to 
make  them  ripe  for  Communist  political 
subversion  and  ultimately  for  Commu- 
nist exploitation. 

International  Concern  for  Dependent 
Peoples:  An  Historical  Sketch: 

a.  The  Covenant  of  the  League  of 
Nations.  From  the  timid  beginnings  of 
article  22  of  the  Covenant  of  the  League 
of  Nations,  the  efforts  of  the  interna- 
tional community  to  bring  about  a 
universal  application  of  the  principle  of 
self-determination  of  peoples  have 
assumed  an  ever-expanding  scope.  It  will 
be  remembered  that  in  the  aftermath  of 
World  War  I  the  problem  of  the  disposi- 
tion of  former  enemy  colonial  posses- 
sions was  resolved  by  the  creation  of  the 
League  Mandate  system  under  which 
these  territories  were  theoretically  taken 
under  international  control.  Such  terri- 
tories whose  peoples  were  "...  not  yet 
able  to  stand  by  themselves  under  the 
strenuous  conditions  of  the  modern 
world"  were  entrusted  to  the  tutelage  of 
"more  advanced  nations"  who  were 
willing  to  accept  the  "sacred  trust  of 
civilization"  and  to  provide  for  their 
"well-being  and  development." 

Whatever  defects  may  have  existed  in 
this  system,  and  there  were  many,  it 
must  be  said  that  the  very  creation  of  a 
scheme  of  even  tenuous  international 
control  over  colonial  areas  represented  a 
dramatic  departure  from  prior  practices. 
It  assumes  even  greater  significance 
when  it  is  recognized  that  this  was  a 
voluntary  act  on  the  part  of  the  Western 
nations  whose  past  policies  had  been  to 
extend    their    own    individual    imperial 
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control  over  widely  dispersed  colonial 
possessions.6  While  it  may  be  true  that 
the  international  control  of  the  League 
was  of  the  colonial  powers1  own  design, 
it  did  signal  the  beginnings  of  a  reform 
movement  under  which  the  entire  inter- 
national community  would  seek  to  over- 
see the  transformation  of  dependent 
peoples  toward  self-determination. 

b.  The  Charter  of  the  United  Na- 
tions. The  Second  World  War  gave  addi- 
tional impetus  to  international  concern 
over  the  problems  of  dependent 
peoples.  Particularly  was  this  true  in  the 
United  States  where  almost  all  respon- 
sible officials,  including  the  President, 
were  of  the  view  that  the  davs  of 
colonialism  were  past  and  that  in  the 
new  postwar  order  there  should  be  a 
comprehensive  trusteeship  system  em- 
bracing all  dependent  people.  Al- 
though no  such  all-pervasive  system 
developed,  there  were  significant  ad- 
vances made  toward  more  effective 
international  supervision.  Again,  it 
seems  important  to  note  that  these  steps 
were  taken  by  the  victorious  mandatory 
and  colonial  powers  on  their  own  initia- 
tive and  despite  strong  opposition  of 
some  because  of  their  recognition  of 
"the  right  of  all  people  to  choose  the 
form  of  government  under  which  they 

will  live 

This     new     order     for     dependent 

peoples   was   to   be  structured   on   two 

basic  concepts:   first,  an  expanded  and 

improved      international     trusteeship 

system  with  a  view  toward  the  ultimate 

"self-government   or  independence"  of 

the    trust    territories;        and    second,  a 

declaration   by   the  colonial   powers  of 

their  duties  toward,  and  the  rights  of, 

the  dependent  peoples  of  all  territories 

who    "have    not    yet    attained    a    full 

measure  of  self  government. " 

(1)  The  Trusteeship   System.  The 

newly  created  trusteeship  system  func- 
tioned under  an  institutionalized  Trus- 
teeship Council  composed  equally  of 
administering     and      nonadminislcring 


powers.  To  be  placed  under  this 
system  were  the  territories  formerly 
held  under  League  Mandate,  those 
detached  from  enemy  control  as  a  result 
of  World  War  II,  and  those  territories 
which  might  be  voluntarily  placed  under 
the  system  by  any  of  the  colonial 
powers.13  Only  10  of  the  formerly 
mandated  territories  plus  Somaliland 
were  placed  under  Trusteeship  Council 
supervision.  In  the  Pacific  area  these 
included  the  Trust  Territory  of  the 
Pacific  Islands,  formerly  mandated  to 
Japan  but  now  under  the  administration 
of  the  United  States;  the  Trust  Territory 
of  New  Guinea  under  Australian  admin- 
istration; and  Western  Samoa  and  Nauru 
under  New  Zealand  and  Australian 
administration,  respectively. 

Specific  trusteeship  agreements  were 
entered  into  with  the  administering 
powers  stating  specifically  the  terms 
under  which  the  trust  was  to  be  exer- 
cised. The  Trusteeship  Council  was  in- 
vested with  significant  powers  to  over- 
see the  exercise  of  these  trust  agree- 
ments. It  was  given  authority  to  con- 
sider reports  to  be  submitted  regularly 
by  the  administering  powers,  to  receive 
and  examine  petitions  from  inhabitants 
of  the  territories,  and  to  conduct  visits 
to  and  inspections  of  the  territories 
themselves.1  5 

It  seems  important  to  note  at  this 
juncture  that  through  the  operation  of 
this  system  all  of  the  original  trust 
territories,  with  the  exception  of  New 
Guinea  and  the  Trust  Territory  of  the 
Pacific  Islands,  had  gained  their  inde- 
pendence by  early  1968. 

(2)  The  Charter  Declaration  of  the 
Rights  of  Dependent  Peoples.  While  the 
U.N.  trusteeship  system  was  essentially 
an  improved  version  of  the  League 
Mandates,  the  truly  "striking  innova- 
tion"16 in  this  area  affected  by  the 
charter  was  the  provisions  of  chapter  XI 
and,  more  specifically,  the  provisions  of 
article  73.  In  this  article  the  members  of 
the    United    Nations,    including    those 
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administering  dependent  territories, 
committed  themselves  to  the  proposi- 
tion that  the  "interests  of  the  inhabi- 
tants of  these  territories  are  para- 
mount," and  accepted  as 

...  a  sacred  trust  the  obligation  to 
promote  to  the  utmost .  .  .  the  well- 
being  of  the  inhabitants  ...  to  develop 
self  government,  to  take  due  account 
of  the  political  aspirations  of  the 
peoples,  and  to  assist  them  in  the 
progressive  development  of  their  free 
political  institutions,  according  to  the 
particular  circumstances  of  each  terri- 
tory and  its  people  .  .  .. 

The  administering  powers  further  agreed 
to  transmit  regularly  to  the  Secretary 
General  statistical  reports  on  the  eco- 
nomic, social,  and  educational  condi- 
tions in  their  respective  dependent  terri- 
tories. 

The  covenant's  "sacred  trust"  was 
thus  proclaimed  to  embrace  not  only 
the  people  of  former  enemy  territories 
but,  indeed,  to  embrace  the  people  of 
all  dependent  territories.  The  colonial 
powers  had  stated  their  formal  recogni- 
tion of  the  principle  that  their  own, 
long-held  colonial  possessions  were  now 
wards  of  the  international  community 
as  a  whole  and  that  the  objective  of 
their  administrations,  at  least  in  the  eyes 
of  the  international  community,  was  to 
provide  these  people  with  such  assis- 
tance as  might  be  required  for  their 
ultimate  exercise  of  the  right  of  self- 
determination.  Significantly  absent, 
however,  was  any  institutionalized 
system  to  oversee  the  exercise  of  this 
"sacred  trust"  with  respect  to  any  of 
the  nontrusteeship  territories. 

c.  The  "Magna  Carta"  of  Anti- 
colonialism.  As  noted  above,  the  United 
Nations  trusteeship  system  has  func- 
tioned so  effectively  that  all  but  two  of 
the  original  11  trust  territories  have  now 
gained  their  independence.  Many  ex- 
planations could  be  given  for  this,  not 
the  least  of  which  could  be  that  the 
territories  involved  were  not  long-term 
historical    possessions    of   the   adminis- 


tering powers  but,  rather,  were  former 
enemy  territories  of  relatively  recent 
acquisition.  Also,  it  is  obvious  that  the 
machinery  of  the  charter  gave  the  inter- 
national community  as  a  whole  a  rather 
significant  influence  over  these  terri- 
tories through  the  powers  legislated  to 
the  Trusteeship  Council. 

In  the  first  15  years  of  the  United 
Nations1  operations,  some  34  dependent 
territories,  including  eight  trusteeship 
and  22  nontrusteeship  territories,  had 
gained  their  independence.  Neverthe- 
less, there  remained  at  the  end  of  1960, 
64  dependent  territories  under  the 
administration  of  colonial  powers. 
While,  therefore,  there  had  been  major 
progress  toward  decolonization,  it  is 
quite  apparent  that  with  respect  to  the 
nontrusteeship  dependencies  the  prog- 
ress was  measurably  slower  than  was  the 
case  with  those  under  Trusteeship  Coun- 
cil supervision.  It  was  to  speed  up  this 
process  that  the  United  Nations,  aug- 
mented in  1960  with  the  admission  to 
membership  of  17  ex-colonial  states, 
took  such  significant  action  that  this 
year  must  be  described  as  the  watershed 
in  the  "rising  tide  of  decolonization." 

In  a  dramatic  address  before  the 
General  Assembly  on  23  September 
1960,  Nikita  S.  Khrushchev,  Chairman 
of  the  Council  of  Ministers  of  the 
U.S.S.R.,  stated  that  the  time  had  come 
for  the  "complete  and  final  abolition  of 
the  colonial  system  in  all  its  forms  and 
manifestations,"  and  he  submitted  for 
the  consideration  of  the  General  As- 
sembly a  draft  declaration  calling  for 
the  granting  of  immediate  independence 
to  all  trust  and  nonself-governing  terri- 
tories.20 A  modified  Soviet  proposal 
later  submitted  proclaimed  that  in  the 
colonial  territories  "the  swish  of  the 
overseer's  lash  is  heard  .  .  .  [that] 
.  .  .  heads  fall  under  the  executioner's 
axe,"  that  all  colonial  countries  must  be 
granted  their  independence  forthwith 
"and  that  all  foreign  bases  in  other 
stales  must  be  eliminated."  Through- 
out the  debates  which  followed,  Soviet 
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spokesmen  continued  this  type  of  vitri- 
olic attack  on  all  forms  of  "Western 
colonialism,"  giving  particular  and  stri- 
dent verbal  attention  to  the  subject  of 
Western  military  bases  in  foreign  coun- 
tries and  Western  military  alliances. 
Western  spokesmen  answered  these 
attacks  by  accusing  the  Soviet  Union, 
itself,  of  adopting  a  new  form  of  co- 
lonialism which  "had  been  imposed  by 
force  on  people  who  had  been  free  for 
centuries."  They  also  made  a  specific 
point  of  stating  their  recognition  of  the 
aspirations  of  all  people  who  did  not 
presently  enjoy  a  full  measure  of  self- 
government  and  expressed  a  profound 
regret  that  the  Soviet  Union  would 
undertake  to  "pervert  for  its  own  pur- 
poses the  deep  and  genuine  desires"  of 
these  peoples.   2 

Recognizing  the  urgent  need  for  a 
resolution  more  moderate  in  tone  than 
that  submitted  by  the  Soviet  Union,  and 
perhaps  recognizing  also  the  urgent  need 
to  attempt  to  remove  U.N.  decoloniza- 
tion efforts  from  the  center  of  the 
East-West  cold  war  struggle  where  it  had 
been  cast  by  the  Soviets,  43  Afro-Asian 
nations  collaborated  in  drafting  a  com- 
promise resolution  on  this  subject.  This 

resolution  was  submitted  to  the  General 
Assembly    by    Cambodia,    and    it    was 

adopted  on  19  December  I960,  as 
General  Assembly  Resolution 
1514(XV),  by  a  vote  of  89  to  0  with 
nine  nations,  including  all  of  the  West- 
em  colonial  powers,  abstaining. 

This  declaration  has  been  variouslv 
described  as  a  "capstone  to  the  U.N.'s 
efforts  to  supervise  colonial  regimes," 
as  a  kind  of  anticolonialism  "magna 
carta,"  and  as  "almost  an  amendment 
to  the  charter."  ''  Certainly,  all  of  these 
descriptions  are  accurate,  since  the  reso- 
lution itself2  '  speaks  in  broader  and  yet 
more  definite  terms  than  has  any  similar 
document  in  history.  In  its  operative 
paragraphs  it  declared: 

1.  The  subjection  of  peoples  to  alien 
domination  and  exploitation  consti- 
tutes a  denial  of  fundamental  human 


rights,  is  contrary  to  the  Charter  of  the 
United  Nations  and  is  an  impediment 
to  the  promotion  of  world  peace  and 
co-operation. 

2.  All  people  have  the  right  to  self- 
determination;  by  virtue  of  that  right 
they  freely  determine  their  political 
status  and  freely  pursue  their  eco- 
nomic, social  and  cultural  develop- 
ment. 

3.  Inadequacy  of  political,  economic, 
social  or  educational  preparedness 
should  never  serve  as  a  pretext  for 
delaying  independence. 

4.  All  armed  action  or  repressive 
measures  of  all  kinds  directed  against 
dependent  peoples  shall  cease  .  .  . 

5.  Immediate  steps  shall  be 
taken  ...  to  transfer  all  powers  to 
the  peoples  of  these  territories,  with- 
out any  conditions  or  reservations, 
in  accordance  with  their  freely  ex- 
pressed will  and  desire,  ...  in  order 
to  enable  them  to  enjoy  complete 
independence  and  freedom. 

6.  Any  attempt  aimed  at  the  partial 
or  total  disruption  of  the  national 
unity  and  the  territorial  integrity  of 
a  country  is  incompatible  with  the 
purposes  and  principles  of  the 
Charter  of  the  United  Nations. 

7.  All  States  shall  observe  faithfully 
and  strictly  the  provisions  of  the 
Charter  of  the  United  Nations,  the 
Universal  Declaration  of  Human 
Rights,  and  the  present  Declaration 
on  the  basis  of  equality,  respect  for 
the  sovereign  rights  of  all  peoples 
and  their  territorial  integrity. 

Without  a  single  dissenting  vote,  the 
General  Assembly  thus  proclaimed  what 
must  be  regarded  as  an  overwhelming 
international  consensus  that  the  era  of 
colonialism  was  past  and  that  all  of  its 
remnants  must  give  way  to  the  right  of 
all  people  to  self-determination. 

While  it  is  true  that  the  General 
Assembly  is  not  a  lawmaking  body,  that 
it  can  only  recommend  and  not  legis- 
late, the  overwhelming  majority  by 
which  this  resolution  was  adopted  and 
the  fact  that  not  even  the  colonial 
powers  against  whom  it  was  primarily 
directed  dared  vote  against  it  indicate 
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the  persuasive  moral  force  that  underlay 
it.  Thus  it  must  be  said  that,  technical 
legal  arguments  notwithstanding,  the 
international  community  regards  it  as  a 
morally,  and  perhaps  legally,  defensible 
proposition  that  all  peoples  have  a  right 
to  self-determination,  which  "demands 
the  speediest  possible  ending  of  all 
colonial  relationships,  and  condemns 
utterly  any  extension  or  reestablishment 
of  colonial  rule." 

The  political  lessons  long  taught  by 
Western  philosophers  and  statesmen  had 
thus  come  back  full  circle,  and  the 
former  pupils,  now  possessed  of  or- 
ganized moral  and  political  strength  in 
an  international  setting,  were  reminding 
their  former  tutors  in  forceful  terms  of 
the  lessons  learned.  It  does  seem  ironic, 
however,  that  the  Western  nations  have 
appeared  to  abdicate  their  leading  role 
in  this  effort  to  their  cold  war  adver- 
saries in  the  Soviet  Union. 

d.  The   Committee   of  Twenty-four. 

Seizing  the  initiative  again  in  the  next 
session  of  the  General  Assembly,  the 
Soviet  Union  on  26  September  1961 
complained  that,  despite  the  1960 
declaration,  some  88  territories  still 
remained  under  colonial  domination, 
that  no  steps  had  been  taken  to  transfer 
administration  to  the  indigenous 
peoples,  and  that,  further,  "the  colonial- 
ist powers'  network  of  bases  on  foreign 
soil  was  being  used  to  hamper  the 
liberation  of  colonial  peoples  and  jeop- 
ardize the  independence  of  newly  inde- 
pendent countries."  The  Soviets  again 
submitted  a  draft  resolution  for  con- 
sideration, 9  and,  again,  it  was  vitriolic 
and  vituperative  in  tone.  It  called,  in 
part,  for  the  final  and  unconditional 
liquidation  of  colonialism  by  not  later 
than  the  end  of  1962  and  for  the 
establishment  of  a  special  commission 
to  inquire  into  the  situation  with  regard 
to  the  implementation  of  the  I960 
declaration.  A  compromise  resolution 
was  again  proposed  by  a  grouping  of 
Afro-Asian    states,    which,    after    con- 


siderable -discussions  repeating  the  acri- 
mony of  the  1960  debates,  was  adopted 
by  an  overwhelming  vote  of  97  to  0 
with  only  four  abstentions. 

Resolution  1654(XVI)  of  27  Novem- 
ber 1961  reaffirmed  the  provisions  of 
the  declaration  and  called  upon  all 
states  to  take  action  "without  further 
delay"  to  implement  it.  The  resolution 
also  established  a  special  committee  of 
17  members,  to  be  appointed  by  the 
President  of  the  General  Assembly,  to 
inquire  into  the  situation  regarding 
implementation  of  the  declaration  and 
to  make  appropriate  recommendations 
and  suggestions.30  In  1963,  with  the 
addition  to  its  competence  of  matters 
involving  the  trust  territories,  this  com- 
mittee became  the  only  U.N.  body 
under  the  General  Assembly  which  was 
concerned  generally  with  all  nonself- 
governing  territories. 

In  early  1962  the  President  of  the 
General  Assembly  appointed  the  follow- 
ing states  as  members  of  the  Special 
Committee:  Australia,  Cambodia,  Ethi- 
opia, India,  Italy,  Madagascar,  Mali, 
Poland,  Syria,  Tanganyika,  Tunisia,  the 
U.S.S.R.,  the  United  Kingdom,  the 
United  States,  Uruguay,  Venezuela,  and 
Yugoslavia.  At  the  17th  session  of  the 
General  Assembly,  the  membership  of 
the  Committee  was  expanded  to  a  total 
of  24  by  the  addition  of  Bulgaria,  Chile, 
Denmark,  Iran,  Iraq,  Ivory  Coast,  and 
Sierra  Leone. 

With  this  composition  it  takes  little 
imagination  to  envisage  the  philosophy 
which  the  Committee  was  to  adopt  and 
the  course  of  action  it  was  to  follow.  It 
does  seem  worthy  of  note  that  the 
Committee,  from  its  outset,  was 
weighed  heavily  against  those  powers 
which  administered  dependent  terri- 
tories. Of  the  24  Committee  members, 
12  were  ex-colonial  territories,  four 
were  Soviet  oriented,  and  only  three 
administering  powers -Australia,  the 
United  Kingdom,  and  the  United  Slates 
-were  members.  New  Zealand,  which  at 
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the  time  continued  to  administer  the 
Cook  Islands  and  Niue  and  Tokelau 
Islands,  was  not  even  represented;  nor 
were  France  and  Portugal,  both  of 
whom  continued  to  administer  several 
dependent  territories. 

The  Committee  of  Twenty-four  and 
the  Pacific  Islands. 

a.  Initial  Consideration-Conflict  with 
the  Trusteeship  Council.  As  would  be 
expected  from  the  membership  of  the 
Special  Committee,  it  gave  its  initial 
attention  to  the  African  dependent  ter- 
ritories, and  it  would  be  fair  to  say  that 
the  problems  of  these  African  depen- 
dencies have  continued  to  be  foremost 
in  the  Committee's  considerations.  Be- 
ginning in  1964,  however,  with  the 
formation  of  special  subcommittees 
to  study  and  report  on  nonself-govern- 
ing  territories  in  specific  geographical 
areas,  the  Committee  significantly 
broadened  its  activities.  It  was  in  this 
year  that  it  first  began  to  study  closely 
the  Pacific  Island  dependencies.  Some 
16  Pacific  Island  areas  were  con- 
sidered. These  areas  were  dispersed 
throughout  the  central  and  western 
Pacific,  both  above  and  below  the  equa- 
tor, and  comprised  literally  thousands 
of  islands-from  Pitcairn  with  a  land  area 
of  only  4  square  miles  and  a  population 
of  only  126,  to  Papua  and  New  Guinea 
with  land  areas  of  over  180,000  square 
miles  and  a  combined  population  in 
excess  of  2  million.  The  Committee's 
task  was  further  complicated  by  the  fact 
that  these  island  areas  were  adminis- 
tered by  six  separate  administering 
powers-the  United  Kingdom,  the 
United  States,  Australia,  New  Zealand, 
France,  and  Portugal. 

The  Committee  met  almost  continu- 
ously during  1964,  considering  most  of 
the  nonself-governing  territories  in  the 
Pacific  in  some  detail.  Reports  were 
submitted  to  the  General  Assembly 
covering  each  of  the  territories  con- 
sidered, and  recommendations  were 
made    concerning    each    territory.    Al- 


though these  differed  in  detail  one  from 
the  other,  the  same  general  thread  ran 
through  them  all -the  Committee's  insis- 
tence that  progress  toward  self-deter- 
mination in  all  of  the  territories  was  too 
slow  and  that  the  people  of  each  of 
these  areas  should  be  given  the  earliest 
opportunity  to  express  their  wishes  with 
regard  to  their  future  status  "in  accor- 
dance with  well  established  democratic 
processes  under  United  Nations  super- 
vision." The  reports  were  generally 
accompanied  by  reservations  from  the 
administering  powers  who  felt  cither 
that  they  did  not  accurately  reflect  the 
conditions  in  the  territory,  that  pro- 
posed visits  to  some  of  the  territories 
were  outside  the  Committee's  compe- 
tence, or  that  progress  toward  self-deter- 
mination was  entirely  consistent  with 
the  needs  and  desires  of  the  local 
populations. 

Two  aspects  of  the  1964  Committee 
reports  deserve  special  consideration: 
(1)  the  apparent  conflict  between  the 
Trusteeship  Council  and  the  heavily 
oriented  anticolonialism  of  the  Special 
Committee;  and  (2)  the  growing  deter- 
mination of  the  Special  Committee  that 
complete  independence  must  be  the 
goal  sought  for  all  dependent  peoples, 
regardless  of  their  own  needs  or  of  their 
possible  future  independent  viability. 

Concerning  the  first  of  these,  the 
Trusteeship  Council's  reports  to  the 
General  Assembly,  while  urging  the 
administering  powers  to  continue  their 
efforts  leading  toward  self-determina- 
tion in  their  respective  territories,  did 
express  general  satisfaction  with  the 
political  procedures  being  implemented 
in  each  of  them.  With  respect  to  the 
U.S.-administered  Trust  Territory  of  the 
Pacific  Islands,  the  Council  took  special 
nolc  of  the  report  of  its  visiting  mission 
that  "no  fully  matured  opinions"  had 
yet  developed  in  the  territory  concern- 
ing its  political  future.  Further,  it  ex- 
pressed the  hope  that  the  "future  Con- 
gress   of    Micronesia    would    direct    its 
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attention  to  all  the  possibilities-from 
independence  to  all  other  options- 
which  lay  open  for  the  future  of  the 
lerntory. 

The  Trusteeship  Council's  reports 
were  in  marked  constrast  to  the  findings 
of  the  Committee  of  Twenty-four  that 
the  progress  toward  self-determination 
in  the  Trust  Territory  of  the  Pacific 
Islands  "did  not  fully  meet  the  require- 
ments of  the  Charter"  and  of  the  1960 
declaration  and  that  progress  in  New 
Guinea  and  Nauru  "had  been  slow  and 
adequate  steps  had  not  yet  been 
taken." 

Another  area  of  conflict  arose  in  the 
Special  Committees  proposal  to  send  its 
own  visiting  mission  to  the  Trust  Terri- 
tory of  the  Pacific  Islands.  A  strenuous 
U.S.  objection  was  voiced  to  such  a  visit 
since  it  was  considered  that  visiting 
missions  to  trust  territories  were  (he 
peculiar  province  of  the  Trusteeship 
Council  and,  were,  hence,  outside  the 
competence  of  the  Special  Committee. 
This  objection  was  overruled  by  the 
Committee  by  what  has  now  become  an 
almost  characteristic  voting  pattern  of 
16  to  5  with  2  abstentions. 

It  is  worth  noting,  also,  that  in  its 
1964  report  on  the  Trust  Territory  of 
the  Pacific  Islands,  the  Trusteeship 
Council  expressed  an  approval  of  several 
possibilities  of  an  ultimate  status  for  a 
dependent  territory  extending  from 
"independence  to  all  other  options." 
The  Special  Committee,  on  the  other 
hand,  had  from  the  beginning  stead- 
fastly opted  for  complete  independence 
as  the  only  acceptable  goal.  While  this 
may  not  be  readily  apparent  on  the  face 
of  the  Committee's  reports,  it  does 
become  clear  when  one  notes  that  the 
Committee  consistently  refers  only  to 
the  1960  declaration  which  speaks  in 
terms  of  "complete  independence."  The 
two  bodies  consistently  ignored  one 
another,  and  perhaps  more  pertinent  the 
General  Assembly  Resolution  which 
proclaims  the  Assembly's  understanding 
of  the  term  "self-determination."  On  15 


December  I960,  only  1  day  after  the 
1960  declaration  was  adopted,  the 
General  Assembly  adopted  Resolution 
154]  (XV),  which  provides  in  pertinent 
parts  as  follows:4  1  "A  Non-Self-Govern- 
ing Territory  can  be  said  to  have 
reached  a  full  measure  of  self-govern- 
ment by:  (a)  Emergence  as  a  sovereign 
independent  state;  (b)  Free  association 
with  an  independent  state;  or  (c)  Inte- 
gration with  an  independent  state."  By 
ignoring  this  resolution  in  its  entirety 
and  by  consistently  reiterating  only  the 
theme  of  the  1960  declaration,  the 
Committee  clearly  indicated  an  un- 
willingness to  accept  any  status  short  of 
"complete  independence"  as  a  satis- 
factory conclusion  of  the  self-determi- 
nation process.  That  such  a  proposition 
would  not  be  permitted  to  prevail  over 
the  freely  expressed  desires  of  a  local 
population  for  political  association  with 
its  administering  power  fortunately  was 
demonstrated  by  the  1965  resolution  of 
the  General  Assembly,  GA  RES 
2064(XX),  approving  the  results  of  a 
plebiscite  in  which  the  Cook  Islanders 
elected  free  association  with  New  Zea- 
land rather  than  complete  indepen- 
dence. 

Another  questionable  activity  of  the 
Committee,  which  first  became  ap- 
parent in  1964,  is  its  announced  deter- 
mination to  carry  another  of  the  decla- 
ration's principles  to  extreme  lengths, 
that  no  reason -smallness,  isolation,  in- 
adequate political,  economic,  social,  or 
educational  preparation -should  impede 
the  granting  of  independence.  In  its 
1964  reports  on  the  small  island  terri- 
tories, the  Committee  declared  that, 
regardless  of  their  size,  the  "provisions 
of  the  Declaration  were  fully  applicable 
to  .  .  .  [them]  .  .  .  and  that  appropriate 
measures  to  this  end  should  be  taken 
without  delay." 

The  absurd  situation  which  this  sort 
of  thinking  can  bring  about  is  illustrated 
by  the  fact  that  in  January  1968  the 
Territory  of  Nauru,  with  a  land  area  of 
only  8  square  miles  and  a  total  popula- 
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tion  of  only  4000  persons,  became  an 
independent,  sovereign  state. 

b.  Renewed  conflict  and  the  Military 
Bases  Issue.  The  Committee's  1965 
proceedings  brought  forth  once  again 
what  was  now  becoming  a  familiar 
refrain.  The  Soviet  Union,  supported  by 
its  Communist  friends  and  by  most  of 
the  former  colonial  states,  continued  to 
urge  and  condemn  the  slowness  of  the 
pace  toward  independence,  and  for  the 
first  time  the  Soviet  Union  specifically 
went  on  record  as  opposing  any  sort  of 
merger  between  the  administering 
powers  and  their  dependent  terri- 
tories.44 More  significantly,  however, 
the  U.S.S.R.  used  the  Committee  as  a 
vehicle  to  continue  its  cold  war  assault 
on  Western  military  bases  on  foreign 
soil,  and  particularly  to  condemn  those 
located  in  dependent  territories.  As  a 
result  of  the  Committee's  recommenda- 
tions, a  draft  resolution  was  adopted  by 
the  General  Assembly's  Fourth  Commit- 
tee which  stated  that  the  existence  of 
military  bases  in  dependent  territories 
"constituted  an  obstacle  to  the  freedom 
and  independence  of  these  territories" 
and  called  upon  the  administering 
powers  to  dismantle  them.  When  pre- 
sented to  the  General  Assembly,  al- 
though these  provisions  received  a  48  to 
37  affirmative  vote,  they  were  held  to 
have  been  rejected  since  they  did  not 
receive  the  two-thirds  majority  required 
for  an  "important  question,"  which  the 
President  of  the  Assembly  considered 
them  to  be.  This  procedural  ruling  was 
to  obtain  for  less  than  1  month,  how- 
ever, and  on  20  December  1965  a  U.S. 
objection  based  on  this  point  was  over- 
ruled; and  by  a  simple  majority  the 
General  Assembly  adopted  Resolution 
2105(XX),  requesting  the  "colonial 
Powers  to  dismantle  their  military  bases 
in  colonial  Territories  and  to  refrain 
from  establishing  new  ones."  5 

The  conflict  between  the  Special 
Committee  and  the  Trusteeship  Council 
became    more   obvious   in    1965.   With 


respect  to  all  the  three  remaining  trust 
territories,  the  Trusteeship  Council 
again  indicated  general  satisfaction  with 
the  progress  being  made.  In  coming  to 
these  conclusions,  the  Council  had 
specifically  rejected  Soviet  proposals 
which  would  have  condemned  the 
administering  powers'  discharge  of  their 
trusts.  The  Special  Committee,  how- 
ever, reported  to  the  General  Assembly 
in  almost  the  same  critical  terms  which 
had  been  rejected  by  the  Trusteeship 
Council.  The  voting  strength  of  the 
anticolonialist  bloc  in  the  General  As- 
sembly was  clearly  illustrated  by  the 
resolutions  adopted  in  which,  on  two  of 
these  territories,47  the  General  As- 
sembly only  took  note  of  the  conclu- 
sions of  the  Trusteeship  Council  while 
affirmatively  endorsing  "the  recommen- 
dations and  conclusions  of  the  Special 
Committee." 

This  vote  left  little  doubt  that,  at 
least  as  far  as  the  General  Assembly  was 
concerned,  the  Special  Committee,  with 
its  strong  anticolonialist  bias  reflecting 
that  of  the  General  Assembly,  would 
thereafter  be  considered  the  U.N.'s  prin- 
cipal anticolonialist  tool,  regardless  of 
the  provisions  of  the  charter. 

This  has  certainly  been  the  case  since 
1965.  A  procedure  seems  to  have  been 
adopted  under  which  subcommittees, 
without  even  "token  representation"  of 
the  administering  powers,  will  provide 
critical  reports  to  the  Committee  which 
will  then,  almost  in  haec  verba,  endorse 
the  subcommittee's  criticism  and  for- 
ward it  to  the  General  Assembly  which 
will  do  likewise.  This  has  resulted  in 
General  Assembly  resolutions  during 
both  1966  and  196748  which  have,  in 
ever  more  strident  language,  condemned 
the  "negative  attitude"  of  the  adminis- 
tering powers  and  their  "repression  of 
colonial  peoples";  reasserted  that  co- 
lonialism is  "incompatible  with  the 
Charter";  reiterated  that  "the  establish- 
ment of  military  basis  and  installations 
in  these  territories  is  incompatible  with 
the     purposes    and    principles    of    the 


723 


Charier  .  .  .  and  of  General  Assembly 
Resolution  1514(XV)";  requested  that 
existing  military  installations  be  dis- 
mantled; and,  finally,  deplored  the  re- 
fusal of  the  administering  powers  to 
admit  Committee  missions  to  the  depen- 
dent territories  and  requested  that  such 
missions  be  accepted. 

c.  Conversion  of  the  Anticolonialist 
Cause  into  a  Second  Cold  War:  the 
Military  Bases  Issue  Crystallized.  Both 
the  Committee  and  the  General  Assem- 
bly debates  which  preceded  the  above 
resolutions  demonstrate  that  the  former 
colonial  states,  to  which  "no  issue 
exceeds  in  importance  their  commit- 
ment to  securing  a  speedy  and  complete 
end  of  Western  colonialism,'  9  have 
permitted  themselves  to  be  drawn  by 
the  U.S.S.R.  into  vituperative  attacks  on 
the  Western  states  and  particularly  on 
the  United  States.  Thus,  their  initial 
reluctance  to  enter  this  "seeond  cold 
war"  has  long  since  passed.  The  de- 
bates on  the  military  bases  issue  provide 
clear  evidence  of  this.  At  the  beginning 
of  its  1967  sessions  the  Committee 
heard  the  Soviet  Representative,  sup- 
ported by  many  other  members,  con- 
demn the  existence  of  military  bases  in 
all  dependent  territories  and  state  that 
"the  utilization  of  military  bases  on 
Guam  .  .  .  showed  that  they  created  an 
obstacle  to  independence."51  The 
Soviet  Union  also  used  the  Committee 
forum  in  1967  to  urge  that  the  United 
States  should  be  requested  to  dismantle 
its  military  bases  in  the  Trust  Territory 
of  the  Pacific  Islands,  the  provisions  of 
the  strategic  trusteeship  agreement  not- 
withstanding.52 

In  May  of  1967  letters  were  dis- 
patched to  each  of  the  administering 
powers  asking  for  information  on  their 
military  activities  in  the  territories 
under  their  administration.  In  July  and 
August  1967  replies  were  received  from 
Australia,  New  Zealand,  the  United 
Kingdom,  and  the  United  Stales.  None 
were   willing  to  provide  such   informa- 


tion, contending  that  their  obligation  to 
provide  information  on  their  territories 
was  subject  to  security  limitations  and 
that  the  subcommittee  had  no  right  to 
ask  for  this  type  of  information  from 
them.  As  might  be  expected,  this 
brought  forth  a  rash  of  criticism  of  the 
Western  Powers  who,  it  was  said,  had 
the  temerity  to  "challenge  the  Commit- 
tees' right  to  information"  and  whose 
real  purpose  was  to  use  their  military 
bases      "against      freedom      loving 

I      ^5  3 

people. 

Although  no  more  specific  condem- 
nation of  military  bases  in  the  Pacific 
territories  emerged  from  the  Commit- 
tee's 1967  sessions  than  the  relatively 
mild  recommendation  that  the  military 
activity  of  the  United  States  on  Guam 
should  be  reduced,5  the  mere  fact  that 
this  recommendation  was  made,  based 
as  it  was  on  Soviet  complaints  that 
Guam  was  being  used  as  a  base  for  U.S. 
aggression  in  Vietnam,  lends  credence  to 
the  proposition  that  the  force  of  a  clear 
majority  of  the  Committee's  members 
has  been  enlisted  in  the  Soviet  cold  war 
camp. 

d.  Crisis.  The  Committee's  continued 
insistence  on  immediate  implementation 
of  the  1960  declaration  and  their  con- 
tinued rejection  of  any  attempts  by  the 
administering  powers  to  demonstrate 
that  progress  toward  self-determination 
in  their  respective  territories  was  in  the 
best  interests  of  the  local  population  led 
the  U.S.  Representative  to  complain 
bitterly  in  early  196855  about  what 
were  termed  "serious  defects  in  the 
Committee's  methods  of  work."  He 
stated  that  the  stereotyped  and  persis- 
tent call  for  immediate  independence 
was  improper  since  "it  was  doubtful  if 
independence  was  feasible"  for  all  of 
them.  He  also  "deplored  the  break- 
down" in  communications  within  the 
Committee  which  frequently  led  to  the 
exclusion  of  Representatives  of  ihe 
administering  powers  when  resolutions 
were  being  drafted  which  were  of  par- 
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ticular  concern  to  them.  He  ended  his 
presentation  with  the  startling  an- 
nouncement that 

.  .  .  [In]  view  of  the  Committee's 
methods  of  work  and  the  difficulties 
they  have  created  for  his  delegation, 
the  United  States  questioned  whether 
any  purpose  would  be  achieved  by 
further  participation  in  the  work  of  the 
Committee  and  was  considering  with- 
drawal. After  consulting  wifh  other 
delegations,  however,  his  delegation 
had  decided  to  defer  its  decision  on 
that  question. 

The  United  Kingdom  also  made 
strong  complaints  about  the  Commit- 
tee's methods  of  work  and  provided 
suggestions  for  their  change  as  well  as 
for  changes  in  the  Committee's  organi- 
zation. 

The  ensuing  debates  saw,  not  an 
attempt  by  the  Committee  to  structure 
its  activities  with  a  purpose  of  achieving 
more  progress  towards  its  goal  by  dip- 
lomatic means,  but,  rather,  a  strident 
renewal  of  cold  war  invective.  The 
Soviet  Representative  caustically  at- 
tacked the  United  States  as  "relentlessly 
undermining  the  efforts  of  the  United 
Nations  to  end  oppression  .  .  .  [and] 
.  .  .  attempting  to  crush  the  people  of 
Vietnam  under  the  force  of  arms."  He 
accused  the  United  States  of  occupying 
for  many  years  "a  number  of  Territories 
in  the  Pacific  .  .  .  and  transforming  them 
into  air  and  naval  bases  and  instruments 
of  its  struggle  against  dependent 
peoples."57  Syria  said  that  the  United 
States  and  the  United  Kingdom  were 
trying  to  "ridicule  the  Committee  and 
discredit  it."  Yugoslavia  and  India  con- 
tended that  the  real  difficulty  was  not 
the  Committee's  methods,  but  the  re- 
fusal on  the  part  of  the  administering 
powers  to  cooperate.  Bulgaria  and 
Poland  supported  these  criticisms  and 
added  their  own  charges  of  "perpetu- 
ating the  colonialist  yoke,"  "ruthless 
foreign  exploitation,"  and  the  use  of 
these  small  territories  "as  sites  for  mili- 
tary bases"  through  which  to  further 
their   aggressive    purposes.    Finally,  the 


Representative  of  Mali  echoed  the  Com- 
munist line  by  arguing  that  the  "subtle 
attempts"  to  restrict  the  Committee's 
activities  were  "only  an  extension  of  the 
desperate  .  .  .  [death  throes]  .  .  .  offen- 
sive unleashed  by  the  coalition  of  re- 
actionary neo-colonialist  and  imperialist 
torces. 

With  these  stinging  and  bitter  accusa- 
tions at  the  beginning  of  the  1968 
Committee  sessions,  the  Communist 
states,  with  support  from  the  former 
colonial  states,  gave  warning  that  they 
intended  to  utilize  the  anticolonialist 
cause  to  its  full  measure  in  their  cold 
war  attacks  on  the  United  States.  It 
soon  became  clear,  viewing  the  matter 
from  strictly  a  Pacific  Ocean  perspec- 
tive, that  the  Soviet  Union  had  now 
launched  a  full-scale  offensive  against 
the  U.S.  military  bases  in  the  Pacific 
which  were  being  used  so  effectively  to 
support  the  extension  of  U.S.  power 
into  Southeast  Asia  and  which  ob- 
viously could  be  used  in  the  future  to 
support  a  continued  and  strong  U.S. 
presence  throughout  the  Pacific.  The 
U.S.  bases  on  Guam  drew  particularly 
extensive  condemnation.  It  was  con- 
tended that  they  were  typical  examples 
of  how  the  existence  of  military  installa- 
tions were  having  a  negative  effect  "not 
only  on  the  liberation  of  their  people 
but  also  on  international  relations  in 
general,"  and  that  they  were  being  used 
"for  intervention  and  aggression  against 
the  people  of  Viet-Nam."59  Guam  was 
described  as  "nothing  but  a  vast  military 
base.  .  .  .  [whose]  .  .  .  population  had 
been  inducted  into  the  foreign 
army,"60  and  the  United  States  was 
accused  of  using  the  islands  of  the  Trust 
Territory  of  the  Pacific  Islands  as  missile 
and  airbases  and  of  planning  a  further 
expansion  of  its  military  activities  in 
that  area.  Australia  was  attacked  for 
what  was  said  to  be  "military  prepara- 
tions  .  .  .  [in  Papua  and  New 
Guinea]  .  .  .  for  the  conduct  of  the  ag- 
gressive war  in  Viet-Nam  and  for  the 
direct  induction  of  indigenous  soldiers 
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into  that  war." 

During  these  1968  proceedings  the 
Representative  of  the  Soviet  Union 
spelled  out  succinctly  what  lay  behind 
the  Soviet  offensive.  In  one  of  his  most 
biting  attacks  to  date,  he  said  on  25 
Junel968:62 

The  information  before  the  Committee 
showed  that  the  strategic  significance 
of  small  Territories,  especially  islands, 
had  increased,  because  they  could  be 
used  for  supporting  far-reaching  mili- 
tary operations.  That  was  particularly 
true  of  the  island  of  Guam,  a  United 
States  Colony  in  the  Pacific  Ocean, 
which  had  been  turned  into  a  military 
fortress  ...  [T] he  military  headquar- 
ters of  the  region,  an  American  Naval 
base  at  Apra  Harbour,  the  Agana  naval 
air  station  and  the  Anderson  Air  Force 
Base  were  on  Guam.  Some  38,500 
servicemen  and  their  dependents  had 
been  attached  to  these  bases  in  1967. 
The  Anderson  Air  Force  Base  was  the 
staging  point  from  which  the  B-52 
bombers  were  used  for  the  aggressive 
war  against  the  Viet-Namese  people 
who  were  battling  for  their  freedom 
and  independence  .  .  .  and  Guam  was 
being  used  .  .  .  for  Polaris  submarines 
which  were  patrolling  Chinese  waters. 

This  should  have  made  it  crystal  clear, 
even  to  those  who  would  not  see  it 
before,  that  the  Soviets'  true  purpose  is 
the  conversion  of  the  U.N.'s  efforts 
toward  self-determination  into  one  of 
its  principal  cold  war  weapons.  To 
deprive  the  United  States  of  the  stra- 
tegic island  bases  from  which  its  power 
can  be  effectively  projected  in  aid  of  a 
small  nation  under  Communist  pressure 
or  attack  would  be  a  major  cold  war 
victory  indeed. 

At  the  time  of  this  writing  no  results 
of  the  Committee's  studies  on  military 
activities  in  the  dependent  territories 
have  been  announced.  It  seems  likely, 
however,  that  it  will  once  again  con- 
demn the  administering  powers  and  that 
it  will  once  again  resolve  that  their 
military  activities  in  these  territories 
hinder  progress  towards  self-determina- 
tion and  that  they  should  cease.  It  is 
only    to    be    hoped    that    the    former 


colonial  members  of  the  Committee  will 
come  to  see  how  their  desire  for  the 
self-determination  of  all  peoples  is  being 
capitalized  upon  and  used  by  the  Com- 
munist slates  and  that  they  will  not 
permit  the  Committee's  reports  and 
recommendations  to  be  further  utilized 
as  a  source  of  international  support  of 
Communist  cold  war  objectives.  Itdoes 
seem  obvious,  however,  that  the  ma- 
jority of  the  Committee  has  permitted 
its  purpose  to  be  converted  from  that  of 
an  international  overseer  of  the  self- 
determination  process  into  that  of  a 
forum  for  propaganda  assaults  on  the 
U.S.  presence  in  Southeast  Asia  and  in 
the  Pacific  Ocean  area  in  general. 
Whether  or  not  the  United  States  will, 
or  should,  continue  to  participate  in  the 
Committee's  work  in  the  face  of  such 
unreasoning  assaults  is  a  matter  which 
will  have  to  be  given  careful  considera- 
tion before  the  1969  sessions  begin. 

Conclusion.  There  is  no  question  but 
that  the  yearning  of  the  world's  peoples 
for  control  over  their  own  political 
destinies  is  a  fact  of  20th  century  life 
which  must  be  intelligently  dealt  with 
by  the  present  administering  powers, 
the  dependent  peoples  themselves,  and 
the  international  community  as  a  whole. 
There  also  seems  to  be  little  doubt  that 
the  activities  by  the  United  Nations,  to 
date,  both  in  the  Trusteeship  Council 
and  in  the  Special  Committee  of  Twen- 
ty-four, have  given  considerable  momen- 
tum to  the  self-determination  process. 
The  independence  of  Nauru  and  the 
U.S.  announcement  of  a  planned  1972 
plebiscite  in  the  Trust  Territory  of  the 
Pacific  Islands63  are  only  the  most 
recent  evidence  of  the  effect  of  inter- 
national pressure  through  these  U.N. 
organs.  What  seems  to  be  lacking  in  the 
process,  however,  at  least  as  viewed  by  a 
majority  of  the  members  of  the  United 
Nations,  is  the  realization  that  Lite  con- 
tinued insistence  on  "complete  inde- 
pendence" as  the  only  acceptable  goal 
of   the   self-determination   process  can, 
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and  undoubtedly  will,  lead  to  the  same 
type  of  fragmented,  nonviable,  political 
picture  in  the  Pacific  as  that  which 
created  world  tensions  in  the  1 9th  and 
first  half  of  the  20th  century.  Certainly 
the  anticolonialisls  are  right  when  they 
describe  the  struggle  for  colonial  em- 
pires as  a  source  of  world  conflict  which 
can  lead  to  war,  and  if  this  type  of 
conflict  is  to  be  avoided  in  the  future,  it 
seems  essential  that  conditions  should 
not  be  re-created  which  could  lead  to 
this  same  type  of  instability  and  strug- 
gle. 

This  is  not  to  say  that  the  peoples  of 
any  particular  Pacific  Island  territory 
should  not  be  enabled  to  opt  for  com- 
plete freedom,  unassociated  with  any 
stronger  power,  if  it  is  their  desire  to  do 
so.  It  is  to  say  that  these  people  should 
not  be  pushed  into  such  an  option  if  it 
is  really  not  in  their  best  interests. 

The  smallness,  the  isolation,  and  the 
lack  of  adequate  economic  resources  to 
make  them  self  supporting,  clearly  dic- 
tate for  almost  all  of  these  areas  some 

sort  of  association--at  least  economic 
and  defensive--with  a  stronger  power 
which  can  provide  continuing  assistance 
to  them.  As  political  opinion  in  these 
areas  matures,  it  should  become  obvious 
to  the  people  that  such  an  association, 
rather  than  complete  freedom,  will  be 
most  conducive  to  their  long-term  inter- 
ests. It  is  therefore  considered  that  given 


the  time  and  the  opportunity  to  develop 
their  political  maturity,  self-determina- 
tion in  these  small  island  territories  will 
follow  the  lead  of  the  Cook  Islanders -a 
free  association  with  the  administering 
power  which  leaves  the  population  in 
complete  control  over  its  internal 
processes  but  which  continues  the 
responsibility  of  the  administering 
power  over  external  affairs. 

There  is  a  very  distinct  danger  exist- 
ing, however,  in  the  failure  of  the  former 
colonial  members  of  the  United  Nations, 
and  more  specifically  those  on  the  Com- 
mittee of  Twenty -four,  to  discern  the  real 
interests  of  the  peoples  of  the  Pacific 
Island  dependencies.  These  nations  have 
been  led  to  commit  their  voice  and  their 
vote  to  the  Soviet  cold  war  cause,  a  cause 
which,  although  using  self-determination 
as  a  banner,  perverts  that  banner  into  a 
weapon  through  which  it  can  attack  the 
very  nations  that  gave  self-determination 
its  start. 

A  crucial  diplomatic  problem  for  the 
United  States  today,  and  indeed  for  the 
people  of  the  Pacific  Island  depen- 
dencies themselves,  is  to  prevent  this 
type  of  Communist  distortion  to  so 
hasten  the  self-determination  process  in 
the  Pacific  so  as  to  result  in  long-term, 
serious  disadvantage  to  the  local  peoples 
by  the  re-creation  of  conditions  which 
will  make  them  ripe  for  a  new  scramble 
for  hegemony. 
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Business,  MSU  Business  Topics,  and  Research  Management),  he  has  just 
completed  a  book  dealing  with  U.S.  commercial  activities  in  the  non-market 
economies,  entitled  Technology  Transfer  to  East  Europe:  U.S.  Corporate 
Experience.  He  is  a  Governor  of  Adelphi  University's  Center  of  Banking  and 
Money  Management,  as  well  as  a  member  of  numerous  professional  organiza- 
tions. 

WILFRED  A.  HEARN,  Rear  Admiral,  Judge  Advocate  General's  Corps,  U.S.  Navy 
(Ret.),  died  at  his  home  in  Virginia  on  July  9,  1977.  A  graduate  of  the 
University  of  Maryland  and  of  The  George  Washington  School  of  Law,  he 
served  as  Judge  Advocate  General  of  the  Navy  from  1964  until  his  retirement 
in  1968.  After  serving  in  various  combat  posts  during  World  War  II,  he  was 
selected  for  commission  in  the  regular  Navy  as  a  law  specialist.  During  his 
career,  he  served  in  such  posts  as  Director  of  the  International  Law  Division  in 
the  Office  of  the  Judge  Advocate  General;  Assistant  Judge  Advocate  General  of 
the  Navy;  and  Commanding  Officer  of  the  U.S.  Naval  Justice  School.  He  has 
been  guest  lecturer  at  the  Naval  War  College  on  numerous  occasions.  Rear 
Admiral  Hearn  received  the  Distinguished  Service  Medal  in  1968. 

JAMES  F.  HOGG  is  Vice  President  and  Associate  Counsel  to  the  Control  Data 
Corporation  of  Minneapolis.  He  holds  degrees  from  Victoria  University  College 
in  New  Zealand  (B.A.,  1949;  LL.B.,  1951;  LL.M.,  1952)  and  Harvard 
University  (LL.M.,  1954;  J.S.D.,  1959);  he  is  also  a  member  of  the  Minnesota 
Bar.  He  has  served  on  the  faculties  of  both  the  Naval  War  College  (1965-66) 
and  the  University  of  Minnesota  Law  School,  and  has  also  engaged  in  private 
law  practice  in  Minneapolis  (1970-1975). 

WILLIAM  H.  LANGENBERG,  Captain,  U.S.  Naval  Reserve,  is  a  graduate  of  the  U.S. 
Naval  Academy,  from  which  he  earned  a  B.S.  degree  with  distinction  in  1951. 
He  served  on  a  destroyer  during  the  Korean  War,  and  later  had  duty  aboard  an 
amphibious  ship  in  the  Atlantic  and  Mediterranean.  After  resigning  his  regular 
commission,  Captain  Langenberg  earned  an  M.S.  degree  in  Industrial 
Administration  from  Carnegie  Institute  of  Technology  and  later  a  Certificate  in 
Real  Estate  from  Southern  Methodist  University.  As  a  Naval  Reserve  officer,  he 
is  currently  serving  as  Inspector  General  of  the  Naval  Reserve  Readiness 
Command  in  San  Francisco.  Captain  Langenberg  has  completed  several  courses 
through  the  Center  for  Continuing  Education  at  the  Naval  War  College.  A 
writer  by  avocation,  he  has  published  articles  in  the  Naval  Training  Bulletin, 
Shipmate,  Naval  Institute  Proceedings,  Naval  War  College  Review,  and  several 
trade  and  hobby  magazines. 
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HOWARD  S.  LEVIE  holds  A.B.  and  J.D.  degrees  from  Cornell  University  (1928, 
1930),  and  an  LL.M.  from  The  George  Washington  University  (1957).  He  is  a 
member  of  the  Bars  of  New  York,  the  Supreme  Court  of  the  United  States,  the 
United  States  Court  of  Military  Appeals,  and  Missouri.  He  is  a  retired  Colonel 
in  the  U.S.  Army  Judge  Advocate  General's  Corps  and  holder  of  the  Legion  of 
Merit,  Bronze  Star  Medal,  and  the  Army  Commendation  Ribbon.  After  serving 
as  International  Law  Consultant  at  the  Naval  War  College  (1965-71),  he  held 
the  Charles  H.  Stockton  Chair  of  International  Law  (1971-72).  Author  of 
numerous  articles  on  the  law  of  war,  and  of  Prisoners  of  War  in  International 
Conflict,  he  is  also  editor  of  Documents  on  Prisoners  of  War. 

RICHARD  B.  LILLICH  is  Professor  of  Law  at  the  University  of  Virginia.  He  holds 
the  A.B.  degree  from  Oberlin  College  (1954),  the  LL.B.  from  Cornell  (1957), 
and  the  LL.M.  and  J.S.D.  from  New  York  University  (1959,  1960).  He 
is  author  of  numerous  book  chapters,  law  review  articles,  and  books,  including 
International  Claims:  Postwar  British  Practice;  International  Claims:  Their 
Adjudication  by  National  Commissions;  and  International  Claims:  Their 
Settlement  by  Lump  Sum  Agreements  (with  Burns  H.  Weston).  He  is  a  former 
editor  of  the  Procedural  Aspects  of  International  Law  Series  (13  volumes 
1962-1977),  and  editor  of  numerous  other  publications.  Professor  Lillich  held 
the  Stockton  Chair  of  International  Law  at  the  Naval  War  College  in  1968-69 
and  has  been  Project  Director,  under  contracts  with  the  Department  of  State, 
of  the  Procedural  Aspects  of  International  Law  Institute's  studies  on  "State 
Responsibility  for  Injuries  to  Aliens  Occasioned  by  Terrorist  Activities"  and 
"Sanctuary  and  Safe-Haven  for  Terrorists:  The  Relevancy  of  International 
Law." 

HUGH  F.  LYNCH,  Captain,  U.S.  Navy,  is  the  Commanding  Officer  of  U.S.S.  Ogden 
(LPD-5).  His  academic  degrees  include  a  B.S.  in  Social  Sciences  from  Holy 
Cross  College  and  an  M.S.  in  International  Affairs  from  The  George  Washington 
University;  he  is  also  a  Distinguished  Graduate  of  the  College  of  Naval  Warfare 
at  the  Naval  War  College.  Since  his  designation  as  a  Naval  Aviator  in  1955,  he 
has  served  in  fighter,  antisubmarine  and  attack  squadrons  both  at  sea  and 
ashore.  He  holds  the  Bronze  Star  Medal  and  twenty -six  Air  Medals. 

WILLIAM  P.  LYONS,  Captain,  U.S.  Navy,  is  currently  assigned  as  Assistant  Chief  of 
Staff  for  Personnel  and  Administration,  and  Inspector  General,  for  the  Chief  of 
Naval  Air  Training,  Corpus  Christi,  Texas.  He  attended  the  University  of 
Arkansas  and  the  College  of  the  Ozarks,  graduating  in  1954.  He  was  designated 
as  a  Naval  Aviator  in  1955  and  has  since  flown  numerous  combat  missions  and 
served  other  functions  with  various  squadrons.  He  attended  the  U.S.  Naval  War 
College  Command  and  Staff  course  and  The  George  Washington  University 
simultaneously  in  1966-67.  He  was  graduated  from  the  Naval  War  College  in 
June,  1967,  and  in  September,  received  a  Master  of  International  Affairs  degree 
from  The  George  Washington  University.  He  wears  sixteen  Air  Medals,  three 
Navy  Commendations  Medals  and  the  Vietnam  Cross  of  Gallantry  among  his 
numerous  decorations. 

BRUNSON  MacCHESNEY,  until  his  death  on  March  9,  1978,  was  the  Williams 
Memorial  Professor  of  Law  at  Northwestern  University.  He  received  the  B.A. 
degree  cum  laude  from  Yale  University  and  the  J.D.  from  the  University  of 
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Michigan,  where  he  was  Editor  of  the  Michigan  Law  Review  and  member  of  the 
Order  of  the  Coif.  He  has  taught  at  Harvard  College  (1935-36),  the  University 
of  California  at  Berkeley  (1936-38),  the  Naval  War  College  (1955-56),  and 
Cambridge  University  (1961-62).  In  addition,  he  has  served  in  numerous 
government  branches  among  them  the  Anti- Trust  and  Wages  and  Hours  Units 
of  the  Department  of  Justice  (1938-40),  the  Foreign  Economic  Administration 
at  Dakar  (1943),  Algiers  (1944)  and  Paris  (1944-46),  and  the  U.S.  National 
Committee  for  UNESCO  (1966-71).  He  was  Chairman  of  the  International  and 
Comparative  Law  Section  of  the  American  Bar  Association  (1954-55), 
President  of  the  American  Society  of  International  Law  (1964-66),  and  Acting 
Editor-in-Chief  of  the  American  Journal  of  International  Law  (1971-72).  In 
1946,  he  was  decorated  Chevalier  in  the  French  Legion  of  Honor. 

CLYDE  R.  MANN,  Brigadier  General,  U.S.  Marine  Corps  (Ret.),  has  made  his  home 
in  New  Smyrna  Beach,  Florida,  since  his  retirement  in  1973.  He  is  a  graduate 
of  East  Carolina  University  (1943)  and  of  The  George  Washington  University 
School  of  Law  (1953),  where  he  was  a  member  of  the  George  Washington 
University  Law  Review  staff  and  the  Order  of  the  Coif.  He  was  admitted  to  the 
Virginia  Bar  in  1952  and  to  the  U.S.  Court  of  Military  Appeals  in  1953.  He  was 
certified  by  the  Judge  Advocate  General  of  the  Navy  as  a  Military  Judge  in 
1959.  In  1970,  he  began  a  year's  course  at  the  College  of  Naval  Warfare  of  the 
Naval  War  College,  where  he  was  a  Distinguished  Graduate.  In  addition  to  his 
paper  in  the  Naval  War  College  Review,  his  articles  have  been  published  in  the 
George  Washington  University  Law  Review.  His  many  decorations  include  two 
Legions  of  Merit  and  five  Bronze  Stars.  Before  retirement,  he  was  Director  of 
the  U.S.  Marine  Corps  Judge  Advocate  Division. 

WILLIAM  C.  McAULIFFE,  JR.,  Commander,  U.S.  Naval  Reserve,  is  presently  serving 
as  the  Commanding  Officer,  Naval  Reserve  Judge  Advocate  Detachment  102, 
New  York  City.  He  is  a  partner  in  the  Wall  Street  law  firm  of  Back  & 
McAuliffe.  Commander  McAuliffe  received  the  B.S.F.S.  degree  from  the 
School  of  Foreign  Service  of  Georgetown  University  in  1955  and  the  LL.B. 
from  Harvard  Law  School  in  1958.  He  is  a  graduate  of  the  Naval  Justice 
School,  1959,  and  received  the  Naval  Command  and  Staff  Diploma  from  the 
Extension  Program  of  the  Naval  War  College  in  1975.  Commander  McAuliffe 
served  on  active  duty  on  the  Staff  of  Commander,  Service  Squadron  Three  as 
Assistant  Staff  Legal  Officer  and  home  ported  in  Sasebo,  Kyushu,  Japan.  In 
this  capacity  he  received  appointments  as  United  States  Trial  Observer  for 
many  Status  of  Forces  Agreement  trials  and  appeals  of  United  States 
servicemen  in  the  Japanese  courts  of  Sasebo  and  Fukuoka.  Commander 
McAuliffe  has  had  a  long  association  with  the  Naval  War  College  as  to  research 
in  the  areas  of  status  of  forces  agreements  and  the  status  amd  treatment  of 
prisoners  of  war.  He  is  admitted  to  practice  law  in  New  York  and  the  District 
of  Columbia,  and  is  a  member  of  the  Bar  of  the  United  States  Supreme  Court, 
the  Court  of  Military  Appeals  and  other  Federal  courts.  His  special  fields  of 
interest  are  public  international  law,  international  trade  law,  maritime  law, 
municipal  and  state  finance,  and  the  protection  of  literary  property. 

MYRES  S.  McDOUGAL  is  Sterling  Professor  of  Law,  Emeritus,  at  Yale  University. 
He  holds  degrees  from  the  University  of  Mississippi  (A.B.,  A.M.,  LL.B.), 
Oxford   University   (B.A.,   B.C.L.),   Yale  (J.S.D.)  and  Columbia  (Doctor  of 
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Humane  Letters).  He  has  taught  at  the  University  of  Illinois  (1931-34); 
Cambridge  University  (1952)  and  Cairo  University  (1959-60),  and  has  given 
lectures  at  The  Hague  Academy  of  International  Law,  the  Naval  War  College, 
the  National  War  College,  the  Army  War  College,  and  the  Air  University.  He  is 
a  member  of  the  American  Bar  Association,  the  American  Society  of 
International  Law  (Pres.,  1958;  Honorary  President,  1973-76),  and  the  Institut 
de  Droit  International.  Author  of  numerous  books  and  articles,  he  has  also 
served  on  the  U.S.  Panel  of  the  Permanent  Court  of  Arbitration  and  the  U.S. 
Delegation  to  the  1969  U.N.  Conference  on  the  Law  of  Treaties.  In  1966,  he 
was  awarded  the  Hudson  Medal  of  the  American  Society  of  International  Law. 

JAMES  L.J.  McHUGH,  Captain,  Judge  Advocate  General's  Corps,  U.S.  Navy,  is 
presently  the  Assistant  Judge  Advocate  General  (Civil  Law).  He  was  educated 
at  the  University  of  Pennsylvania,  where  he  received  the  B.A.  degree  cum  laude 
in  1951  (Phi  Beta  Kappa)  and  the  LL.B.  in  1954  (Associate  Editor  of  the 
Pennsylvania  Law  Review).  He  also  holds  a  Master's  degree  in  International 
Affairs  from  The  George  Washington  University  (1972)  and  is  a  graduate  of  the 
U.S.  Naval  Justice  School  (1955)  and  the  Naval  War  College  (1972).  He  has 
served  as  Instructor  at  the  U.S.  Naval  Justice  School  (1963-65),  Counsel  to  the 
Plans  and  Policy  Division  of  the  Bureau  of  Naval  Personnel  (1966-68), 
Assistant  Fleet  Judge  Advocate  for  the  Commander-in-Chief  Pacific  Fleet 
(1968-71),  and  Special  Counsel  to  the  Chief  of  Naval  Operations  (1972-74).  He 
holds  the  Legion  of  Merit,  the  Meritorious  Service  Medal,  and  the  Navy 
Commendation  Medal. 

JAMES  F.  McNULTY,  Captain,  U.S.  Navy  (Ret.)  is  a  distinguished  graduate  of  the 
Naval  War  College  with  the  College  of  Naval  Warfare  Class  of  1974.  He  retired 
from  the  U.S.  Navy  in  June,  1977  in  order  to  become  Academic  Dean  at  Maine 
Maritime  Academy,  Castine,  Maine.  His  last  assignment  was  as  Chief  of  Staff, 
U.S.  Naval  War  College.  In  March  of  1977,  the  Secretary  of  the  Navy  approved 
the  award  of  the  Legion  of  Merit  to  Captain  McNulty  for  his  performance  of 
duties  at  the  Naval  War  College  beginning  in  1974  as  Professor  of  Naval 
Operations,  then  as  Special  Assistant  to  the  President,  Naval  War  College,  and 
finally  as  Executive  Assistant  prior  to  becoming  Chief  of  Staff.  Captain 
McNulty  is  a  1953  engineering  graduate  of  Massachusetts  Maritime  Academy. 
While  under  Navy  sponsorship,  Captain  McNulty  attended  Tufts  University 
where  he  received  an  undergraduate  degree  in  History  and  Government.  He 
later  attended  The  George  Washington  University,  earning  a  Master's  degree  in 
International  Affairs,  and  the  University  of  Rhode  Island,  where  he  completed 
the  Master  of  Marine  Affairs  program  in  1975.  His  other  awards  include  the 
Meritorious  Service  Medal,  Navy  Commendation  Medal  (Gold  Star  in  lieu  of 
Third  Award),  Combat  Action  Ribbon  and  various  campaign  and  service 
medals.  Captain  McNulty  has  been  a  frequent  contributor  to  the  Naval  War 
College  Review  and  other  professional  journals  since  1962. 

WILLIAM  O.  MILLER,  Rear  Admiral,  Judge  Advocate  General's  Corps,  U.S.  Navy 
(Ret.),  served  as  Judge  Advocate  General  of  the  Navy  from  August  1,  1976  to 
August  1,  1978.  He  is  a  graduate  of  the  University  of  South  Carolina,  where  he 
was  elected  to  Phi  Beta  Kappa  in  1946;  the  Atlanta  Law  School;  and  holds 
masters  degrees  in  Public  Law  and  in  International  Affairs  from  The  George 
Washington  University.  He  is  a  member  of  the  Bar  of  the  State  of  Georgia  and 
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of  the  U.S.  Court  of  Military  Appeals.  Rear  Admiral  Miller  has  served  in  various 
billets  since  first  joining  the  Navy  in  February  of  1 943.  His  assignments  include 
extensive  experience  as  both  trial  and  appellate  counsel  in  Navy  courts-martial; 
instructor  of  law,  U.S.  Naval  Justice  School;  Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  for  International  Law;  Deputy  Assistant  Judge  Advocate 
General  for  Administrative  Law;  and  Director  of  Legislation  and  Selected 
Policies,  Office*  of  the  Deputy  Assistant  Secretary  of  Defense  for  Military 
Personnel  Policy,  Office  of  the  Assistant  Secretary  of  Defense  (Manpower  and 
Reserve  Affairs).  He  has  been  awarded  the  Navy  Commendation  Medal,  the 
Joint  Service  Commendation  Medal,  and  the  Meritorious  Service  Medal.  A 
frequent  guest  lecturer  at  the  Naval  War  College,  Rear  Admiral  Miller  has 
published  articles  in  the  Naval  War  College  Review  and  the  George  Washington 
Law  Review. 

JOHN  NORTON  MOORE  is  Walter  L.  Brown  Professor  of  Law  and  Director  of  the 
Center  for  Oceans  Law  and  Policy  at  the  University  of  Virginia  School  of  Law. 
During  1972-73  he  served  as  the  Counselor  on  International  Law  to  the 
Department  of  State  and  from  1973-76  as  the  Chairman  of  the  National 
Security  Council  Interagency  Task  Force  on  the  Law  of  the  Sea  and  Deputy 
Special  Representative  of  the  President  for  the  Law  of  the  Sea  Conference  with 
the  rank  of  Ambassador.  He  is  a  member  of  the  Board  of  Editors  of  The 
American  Journal  of  International  Law  and  the  Marine  Technology  Society 
Journal,  the  State  Department  Advisory  Committee  on  the  Law  of  the  Sea,  the 
Council  on  Foreign  Relations,  and  the  Council  of  the  American  Bar 
Association  Section  of  International  Law.  During  1976,  he  was  a  Fellow  of  the 
Woodrow  Wilson  International  Center  for  Scholars.  He  has  served  as  a 
Consultant  to  the  Naval  War  College,  the  National  War  College,  the  Army  War 
College,  the  Foreign  Service  Institute  and  the  Coast  Guard  Academy,  and  has 
written  extensively  on  oceans  and  national  security  issues. 

ROBERT  J.  NAUGHTON,  Commander,  U.S.  Navy,  is  presently  on  the  staff  of 
Commander  Light  Attack  Wing  One  in  Jacksonville,  Florida.  He  holds  a  B.A. 
degree  from  Lonas  College,  Dubuque,  Iowa,  and  an  M.B.A.  from  the  University 
of  North  Florida  at  Jacksonville,  where  he  was  a  member  of  the  Beta  Gamma 
Sigma  Business  Honor  Society.  He  previously  served  as  executive  officer  and 
commanding  officer  of  Attack  Squadron  83,  based  at  Naval  Air  Station  Cecil 
Field,  Jacksonville,  Florida. 

ROBERT  S.  POYDASHEFF,  Colonel,  Judge  Advocate  General's  Corps,  U.S.  Army, 
is  presently  the  Staff  Judge  Advocate  at  the  U.S.  Army  Infantry  Center,  Fort 
Benning,  Georgia.  He  is  a  graduate  of  The  Citadel  (B.A.,  1954),  Boston 
University  (M.A.,  1967),  Tulane  University  (J.D.,  1957),  and  The  Hague 
Academy  of  International  Law  (Attaindre,  1966).  He  has  served  as  Legislative 
Counsel  to  the  Secretary  of  the  Army  and  as  Defense  Attorney  in  several  war 
crimes  cases.  He  holds  the  Legion  of  Merit  with  Cluster,  the  Bronze  Star  Medal, 
the  Commendation  Medal  with  Cluster,  and  the  Badge  of  the  Army  General 
Staff.  He  has  authored  several  articles  on  military  justice  in  the  Tulane  Law 
Review  and  the  Naval  War  College  Review. 

WALTON  K.  RICHARDSON,  Colonel,  U.S.  Army  (Ret.),  holds  a  B.S.  degree  from 
the  University  of  Maryland  and  a  Master's  degree  from  The  George  Washington 
University.  He  entered  the  U.S.  Army  in  1942  and,  since  that  time,  has  served 
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in  various  communications  capacities  in  Japan,  Korea,  Germany,  Sweden, 
Vietnam,  and  the  United  States.  He  is  a  graduate  of  the  Naval  War  College.  At 
the  time  of  his  retirement  in  1973,  Colonel  Richardson  was  serving  in  Korea  as 
Assistant  Chief  of  Staff,  G-6,  Eighth  United  States  Army.  In  1973,  he  moved 
to  San  Antonio,  Texas,  where  he  attended  St.  Mary's  University,  taking 
required  education  courses  to  qualify  for  a  high  school  teaching  position.  Since 
1974,  he  has  been  teaching  social  sciences  in  the  Northeast  School  District,  San 
Antonio,  Texas. 

SHABTAI  ROSENNE  holds  an  LL.B.  from  the  University  of  London  and  a  Ph.D. 
from  the  Hebrew  University  of  Jerusalem.  He  is  an  Advocate  in  Israel.  Before 
assuming  his  present  position  as  Israeli  Ambassador  to  the  United  Nations  and 
Special  Adviser  on  the  Law  of  the  Sea,  he  was  Deputy  Permanent  Representa- 
tive of  Israel  to  the  U.N.,  and  Representative  of  Israel  to  the  European  Office 
of  the  U.N.  in  Geneva.  He  is  a  member  of  the  Institute  of  International  Law,  a 
Visiting  Professor  of  International  Law  at  Bar-Ilan  University  in  Ramat  Gan, 
Israel,  and  author  of  many  books  and  articles  on  International  Law  in  Hebrew, 
English  and  French. 

LOUIS  B.  SOHN  is  Bemis  Professor  of  International  Law  and  John  Harvey  Gregory 
Lecturer  on  World  Organization  at  the  Harvard  Law  School.  Born  on  March  1 , 
1914,  in  Lwow,  Poland,  Professor  Sohn  attended  John  Casimir  University  in 
that  city  and  received  the  Cipl.  Sc.  M.  and  the  LL.M.  (1935).  He  then  came  to 
Harvard  where  he  received  the  LL.M.  (1940)  and  the  J.S.D.  (1958).  He  was 
awarded  the  Law  School's  Addison  Brown  Prize  in  1941.  At  Harvard,  he 
became  a  Research  Associate  of  Judge  Manley  O.  Hudson  (1940-46)  and  a 
Research  Fellow  in  International  Law  (1946-47).  He  joined  the  Harvard  faculty 
as  a  Lecturer  in  1947  and  was  made  a  full  Professor  of  Law  in  1953.  He  has 
written  many  articles  on,  and  participated  in  various  international  conferences 
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